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2Uti0nS.     [Cafe.     Gift.]  FoLios. 


(M.  c)     For  what  Ad  it  lies.    The  Gift  of  the 

A(5tion. 


li 


IF  a  jniller  takes  toll  if  one  that  ought  to  be  tM^frte^  no  Br. AAion 
adion  upon  the  cafe  lies  for  this,  but  a  general  a£fidn  vf  ^"'*  *«  ^^^^» 
trefpafs ;  for  it  is  altogether  unlawful  as  if  he  had  taken  one  ?^  e?*,?!^ 
half  6f  the  corn.    ♦  41  Edw.  3.  24.  b.    4^  E.  3.  20.]  "^aud  pi.  14. 

cites  41  £.3« 
24.  S.P.— — But  fee  Tit.  Trefpafs  (Y.  i)  pi.  [i]  lo*  and  the  notes  there* 

*  Le.  109.  pL  147.  S.  P.  cites  42  £.  3.  24.  but  it  ihould  be  41  £.  3.  24.  b.  [pi.  17]  as  iii  Roll* 

[  2.  But  if  a  lord  of  a  martor  prefcrlbes  to  have  his  tenants  to  be  Fitrlu  Ac- 

toll-free  in  markets  for  buying  and  felling,  if  toll  be  taken  in  a^mar^  Cafe^pL*  * 

ket  from  one  of  the  tenants,  the  lord  may  have  trefpafs  upon  the  s.c.'-— . 

cafe.  •  43  E.  3.  30.  t  adjudged.     7  H.  4.  2.  b.  per  Roy  (it  feems  as  •  7  H.  7. 

if  the  books  are  fo  to  be  intended,  fot  it  is  not  a  trefpals  w  W  armis  f\^'. £1; '  J* 

,  .      .  _  '  *  wastrefpalg 

as  to  him.)  J  brought  by 

9  the  king  a- 

fainfl  the  prior  of  M.  and  counted  that  he  was  lord  of  L.  and  that  tliofe  of  L.  ought  not  to  pay  toll 
in  any  part  of  England,  and  that  they  of  N.  had  taken  toll  of  tliofe  in  L.  and  the  bailiffs  of  N« 
came  and  faid,  that  they  held  of  the  king»  and  prayed  aid  of  him,  and  it  was  granted,  &c.-  « 

<f  Br.  aid  of  the  kingj  pi.  24.  cites  S.  C.  and  Brooke  fays  it  feems  it  was  for  fee-farm,  but  that  it  is 
briefly  reported. 

[3.  If  a  man-  takes  upon  htm  to  cure  a  horfe^  if  he  performs  the  *Fitzh.Ac« 

cure  fo  negligently  that  the  horfe  dies^  an  adtion  upon  the  cafe  lies  ^°y  ^"*'  ** 

againft  him,  and  not  a  general  adUon  of  trefpafs.    *  43  £.  3.  33.  citer$^c.^* 

t  48  E.  3.  6.]  +Br.A.*aio« 

fur  le  Cafe, 
pi.  14.  cites  S.  C. 

[4.  So  if  a  furgeon  takes  upon  him  to  cure  the  hand  of  another  Butbecaufi 
that  is  wounded,  and  he  does  it  tarn  negUgenter  that  he  is  mayhenCd^  ^J  t'1«"2f 
an  afiion  upon  the  cafe  lies  againft  him.    48  E.  3.  6.    ^11  Hen.  wntJvtbem   , 
6.  1 8.  by  contrary  medicines.     But  if  he  docs  his  cTtdeavofiry  the  />/'»^'  '^  *»/- 
aftion  does  not  lie.    48E.3.6.b.]  {iJeJdfoJ^"' 

the  writ  was  abated  notwithftaading  he  aUeged  it  im  bis  count ;  qtto4  nota.    Br.  Afliun  fur  U 
'  ^lie,  jfi.  24.  cites  S.  C. 

*  (P.  b)  pL  9. 10,  citCfi  S.  C  bft  not  S  P. 

V01.II,  B  [5.  If 


1$      •  aftiOniSI     [Cafe.     Gift.] 

M0.69r.pl.       {"5,  If  I  cut  down  certain  woody  and  zjf ranger  takes  it  out  ofv^f 

|5S-HiU36  poffeflion,  though  I  may  have  an  action  of  trejpafsy  yet  I  may  W& 

Maynard  v.  have  an  aftion  upon  the  cafe  at  my  ele£tion.    rafch.  43  Eliz.  6.  R* 

Bairet.S.C.  adjudged  between  BafTet  and  Maynard. J        • 

adjudgedfor 

the  plaintiff  in  adlion  on  the  cafe  upon  trover,  and  aflimaed  in  the  exchequer  chamber^  and  that 
t^e  plaintiff  need  not  declare  of  takingy&c.  vi  &  armis  in  a^on  on  the  cife.  ■  ■Cro.  £.819. 

pi.  14.  S.  C  ■ '         Noy.  32.  S.  C.  5  Rep.  24.  b.  Sir  Tho.  Palmer's  cafe.  S.  C« 

•Vi%.  tref-       [6.  If  a. man  comes  upon  my  own  landy  and  makes  a  nuifance  t$ 

pafsvi&^r-  ^  water^courje-i  as  if  he  makes  a  lime-pity  &c.  I  cannot  have  an 

tNmfbrle     adlion  upon  the  cafe  againft  him  for  this,  but  an  a(^oh  of  *  trefpafs. 

fcafe,pl.i2  3.  13  H.  7.  26.  b.] 
cites  S.C.— 

All.  84.  cites  S.  C.  and  fays  it  is  no  law.  In  trefpafs  the  plaintiff  declared,  quod 

[^  1  cum  he  was  feifed  of  twa  clofes,  to  which  a  common  w;:s  contiguous,  and  that  the  ifc/im* 
J  daut  SffJii  dcwn  lo perches  of  hedge  of  the  fame  clofe,  6£f  ^/  profiratai  farjucb  a  time  cufiomvitp 
per  quod  the  cattle  aep^ifiuring  in  toe  common  calm  into  the  chjes  and  eat  the  ^retf*  ad  damnum,  &C. 
it  was  moved  in  arrefl  of  judgmenr,  that  it  (hould  have  been  vi  &  urmis,  becaufe  the  tref()afs  is 
laid  to  be  done  in  the  plaintiff's  own  foil ;  but  adjudged,  that  the  conclU(1ing  it  per  quod,  and  tha 
commencement  ftfo^  rum  fhew  it  to  be  an  a<5)ion  of  tlie  cafe;  and  the  caufa  caufam  of  the  dama^a 
may  be  laid  with  or  without  vi  Se  armis.  Allen  8a.  Mich.  24  Car.  B.  R.  Cooper  v.  St.  jShn.— ^ 
Sty.  130^  1 3  X.  $•  C.  &  S.  P.  3S  to  the  vi  &  armis  and  the  quod  cum.  * 

Fit2h.Tit.  ^  [*],  Soifz  miller  takes  more  toll  than  he  ought  to  have,  no  a£fioa 
iteCafe,^pl^    lies  againft  him,  but  a  writ  of  trefpafe.    41  E.  3.  24.  b.] 

31.  cites  S.  C.  per  Wyche,  that  no  aftion  lies  againft  him  but  a  common  writ  of  trefpafs. 

S.  P,  and  fo  [  8.  If  a  fervant  that  drives  his  matter's  cart  by  his  negligence 
'fi^^^,'^  y5{/^ri  the  heajls  to  perijby  an  a^ion  upon  the  cafe  lies  againft  himj^ 
fordtfiuitof  and  not  an  accompt.     7  Hen.  4.  15.  b.]  ^ 

good  keeping* 

£r.  A^ion  fur  leCafe^  pi.  34.  cites  7  H.  4. 14.  [and  the  cafe  is  at  7  H.  4. 14.  b.  pi.  18.  and  fo  RoH 

niifprinred.] 

Boll  Rep.  f  9.  If  a  man  delivers  money  to  my  ufcy  I  may  have  an  zQkon  upon. 
i?c.  ad."*  *®  ^^fi  againft  the  bailiff.  My  Reports,  Jac.  Beckmgham  and 
judsed  for    Lamb  v.  Vaughan. ] 

the  plaintiff. 

-7— Mo.  854.  pi.  n68.  Babington  v.  Lambeit,  S.  C.  adjudged  for  the  plaintiff.— —(N)  pi.  a.  S.C. 

■ 

^a  J.265.       [  10^  If  a  merchant's  fervant  takes  his  mafier*s  goods  that  arc  tr- 

fon  viKjrk"  ^^^^  ^  ^  P^^  ^^  England,  and  before  payment  of  the  cvfhm  lands 

S.  c!  The  themy  per  quod  the  goods  are  forfeited  and  feifed  by  the  king,  thoiigK 

lr.irons  at  the  niafter  may  have  an  aftion  of  trefpafs  againft  the  fervant^  yet 

re^cdThc  ^^  "^^y  ^^^  ^  aftion  upon  the  cafe  againft  him.     Trin.  8  Jac, 

cafe  did  not  Scaccario,  between  Levefon  and  Kirk  adjudged.] 

^e  but  tref* 

pa(s  v4  k  armj£,1>ecaafe  this  matter  was  a  mere  tort ;  but  afterwards  upon  confideration,  all,  ex» 
cf  pc  Snlg,  conceived  that  the  action  well  lay  for  the  fpecial  lofs>  which  the  plaintiff  had  by  thU 
fpale-fe^ance»  tbo^h  Che  defendant  had  been  now  taken  as  a  ftranser,  and  though  it  u  alltgeA 
that  he  did  it  in  bis  abtence,  the  plaintiif  bei«g  beyond  fea,  ,and  judgment  for  thepUiotifP.r— *-^« 
lane  65.  S.  C.  and 'at  laft  Snig  agreed  that  judgment  oughi  fo  to  be  given  for  the  plitiniiff^  and  fo 
it  was* 

(Q;b)  pL  9.  [  1 1.  If  in  a  real  a^ion  I  lofe  kj  default  after  thefummomrs^  ^V^ 
Aftiol  fur   ^^^P^^^^rs  an  d^ady  per  quoa  I  cannot  have  »  wnt  of  difuity  I  may 

hare 


ZStiOM     [Cafe.     Gift.]  t 

have  an  aftion  upon  th6  caji  againji  the  Jberiff  if  I  i^iis  not  fiim*  le  Cafe,  pu 
monei     i  H.  6.  i.  U]  2^;^*'"" 

5.  C  per 
June  ch.  haron,  before  all  the  juftices  of  Eoglaud  in  the  exchequer  cliamben  ■■   Fitzb>  A^iMt 
fur  le  Cafe,  pi.  i.  cites  S.  O.  * 

r  12.  If  a  man  that  ought  to  enclofe  againft  my  land  does  not  en^ 
chje^  per  quod  the  cattle  of  his  tenants  enter  into  my  land,  and  da 
damage  to  me,  I  may  have  an  a6^ion  upon  the  cafe  againft  him, 
without  bringing  any  curia  claudenda.  1 1  R.  2.  A<^ion  fur  le  Cafe 
36.  adjudged.] 

[  73.  If  a  man  that  is  hound  by  his  tenure  to  repair  a  certain 
caufeway  by  prefcription  does  not  repair  it,  per  quod  my  land  is  fur^ 
rounded^  I  may  have  an  a£tion  upon  the  cafe  againfl  him.  29  £.  3. 
32.  b*] 

[14.  If  a  man  enters  upon  the  pofleffion  of  the  king^ s  farmer^  and  Fitzh.  Ac- 
takes  the  profits,  per  quod  the  farmer  cannot  pay  the  iingj  an  ac-  Jj^"  ^"^  *® 
tipn  upon  the  cafe  lies  againfl  him  for  the  profits,     i  j  H.  4.  65.]     citr!s  c.^ 

^  .        ,  ^f-  A<^>ioii 

^  far  le  Cafe,  pl'  43-  cites  S.  C.  but  fecms  not  to  be  very  clearly  abridged* 

[  15.  But  if  a  man  enters  upon  the  king's  gf-antee  of  the  land  of  a  f  7  1 
Vfardi  where  Aere  is  not  any  rent  referved^  and  takes  the  profitsi  ^  o  1 
Ae  grantee  fliall  not  have  an  iidion  upon  the  eafe  againft  him,  but  pitzh.  Acj 
an  ejectment  de  gard.     1 1  H.  4.  65. J  tion  fur  lo 

CafCypIx^* 
cites  S.  C— — Br.  A^Bon  fur  le  Cafe,  pi.  43.  cites  S.  C* 

[  16.  Where  the  ftatute  of  3  E,  4.  enads.  That  none  Jhall  import  Noy.  173. 

J  mty  foreign  car§s  within  the  realm  upon  a  certain  pain,  if  the  king  ^  AUcn*^ 

referving  a  rent  gives  licenfe  to  one  man  to  import  cards,  \i  another  S.C.argue4 

man  imports  cards,  the  king's  licenfee  Jhall  not  have  an  aiSiion  upon  ^^^  many 

the  cafe  againft  him  fuppofmg  tnat  he  cannot  pay  his  rent  to  the  ^^x^^^^ 

kina,  out  the  remedy  that^  the  ftatute  of  3  £.  4.  gives^  ought  to  be  touJ—Hl 

furjued*    Co.  IJ.  A^nopolies  o8.  b,"}  M0.67r.pl. 

019.  s.c. 
but  S*  P.  does  not  dirc^y  appear* 

r  17.  Stit  if  the  king  referving  a  rent  grants  that  none  Jhall  ufe  Sc«th©plea 
fuch  a  thing  hut  the  grantee  (admitting  this  grant  good)  if  anoriier  t^drnoT** 
does  ufe  it,  the  grantee  may  have  an  aftion  upon  the  cafe  againft  obfervethis 
him  J  fuppofing  that  by  this  he  cannot  pay  the  rent  ia  the  kmg.  po'nt  cither 
fit  feems  as  if  this  might  ht  coUefted  out  of  Co.  11.  Monopolies  jJJ^^^^'  ^ 

[18.  IfAefervant  of  J.  buys  cattle  ofB.  to  the  ufe  of  A.  for  26 1  00.0.141. 
lo  be  paid  at  a  time  after,  and  ^^Jervant  by  the  command  of  A.  pays  p>:  18.  s.c. 
B.  (he  aoL  and  after  B.  comes  to  A,  and  faysj  that  his  fervant  had  not  It^'^^S^ 

....  1  .   1.     ^  *•     •       •'•*^    A  /  rr-         according- 

faid  btm^  ilpMi  which  A,  pays  him  again,  A.  may  have  an  action  iy...^jo. 
upon  the  cafe  againft  B.  upon  this  difceit.  Mich.  4  Car.  B.  R.  196.  pL  9. 
between  dame  Grace  Cavendrfli  and  Middleton,  adjudged,  being  f^j^j  ^^ 
moved  in  arreft  of  judgment  that  ftie  ought  to  have  account^  ana  cordingly. 
net  this  a£Hon ;  the  which  tntratur  Trin.  4  Car.  Rot.  243.] 

f  19.  If  a  copyholder  hath  common  by  prefcription  in  .the  wafte«  (N.b)pi.9, 
«f  the  terd,  afid  (be  lord  Jlons  the  wafle  with  conies^  every  one  of  -r^^^  ^»^' 

2  a  the  ^*^''^'*'^**^ 


j  aaionji     [Cafe.     Gift.] 

(A)  pl.1.-*-  the  copyholders  may  bring  an  adion  upon  the  cafe  againft  the  lord^ 
^**5o!^*  averring  that^by  this  his  common  is  impaired.  Mich.  1 1  Jac.  B.  R. 
Pafch.  12.     between  Clayton  and  Sir  Jerom  Horfy,  per  curiam  admitted.] 

Jac.  B.  R« 

Chydon  v.  Horfcy  fceras  to  be  S.  C.  but  S.  P.  docs  not  appear.— Cro.  J.  a 29.  pi.  7.  Mich.  7  Jac. 
B.  R.  Horfey  v.  Hagberton  is  about  tilling  up  coney-burrowes  in  the  wafte,  but  S.  P.  as  her« 
does  not  appear,  for  which  reafon,  and  iikewifc  the  deference  of  the  year,  it  feenu  not  to  b« 
the  S.  C. 

^pi-8-9-  (M.  c.  2)     Cafe  or  Account. 

I.  T  F  /  deliver  money  to  a  man  to  deliver  over^  and  he  does  liot^ 

^  but  converts  the  money  to  his  own  ufe,  I  may  chufe  to  have 

a6Vion  of  account  againft  him  or  adion  upon  the  cafe;  but  m 

Jlranger  hath  no  other  remedy  hut  a^ion  of  account.     Per  Frowike 

Ch.  J.     Kelw.  77.  b.  pi.  25.  Mich.     21  H.  7.  Anon. 

Dal.  99.  pi.       2.  TTie  plaintiff  was  leflce  of  a  parfonage,  and  the  tithes  being 

30.  Tottcn-  Jit  outj  the  defendant  carried  them  away  without  any  manner  of  claim 

diirficld^**  or  intereft,  and  in  account  brought  againft  him,  Manwood  and  Dyer 

S.C.  and      hM  that  the  adion  would  not  lie ;  for  it  is  a  wrong,  and  fuch  are 

always  without  privity;  he  may  have  an  eledione  firaiae;  but  Har- 

r  4  ]        P^^  teemed  -that  account  lay.     Owen  83.  Mich.     14  ic  15  Eliz» 

Tottenham  v.  Bodington. 

Oweofeeros 

Co  be  a  tranflation  of  DaL^— •}  Ia  04.  pi.  50.  S.  C.  accordingly,  that  account  does  not  lie ;  bi|t  , 

iays  nothing  of  eje<5linent ;  and  othtrwife  is  in  totidesn  verbis  with  Dal.  and  Owen. 

8.  C.  cttcd        g.  Cafi  will  not  lie  againft  a  bailiff  or  fador  vjhere  albwanas 

^Koith  ^^^  deduffions  are  to  be  made^  unlefs  the  account  be  adjufted  and 

Freem.  ftated.    Cited  per  Cur.    2  Mod.  312.  Trin.     30  Car.  2.  B.  R.  in 

Rep.  230.  Sir  Paul  Neal's  cafe. 

pi.  237.  as 

refolved  by  all  thejudges  accordingly.*-^— S.  P.  But  when  an  account  is  ftated  there  is  an  end  of 
the  account,  and  tlien  an  Indeb.  AIL  will  lie,  but  not  beforej  f>er  t6t.  Cur.  •  But  they  inclined 
thai  if  an  account  was  JUtitd  and  f  educed  to  afum  certain f  yet  if  there  were  further  dejHngs  hetwum  tht 
'f  trties,  and  that  fum  was  to  tun  on  in  account,  then  that  was  part  of  the  account  current,  and  an 
aelion  of  account  would  lie.    Freem.  Rep.  242.  pi.  254.  Hill.  1677.  in  cafe  of  Harrington  v.  Lee.    « 

S.  P.  per  Cur.  accordingly  but  when  the  account  is  once  ftated,  then  an  a^ilm  do  the  cafe  lie^ 
and  not  am  a^on  of  account.    Mod.  268, 269.  Trin.    29  Car.  2.  C.  B.  Farrington  v.  Lee. 

4*  Cafe  upon  zfpecialpromife  to  account-^  the  plaintiff  gave  goods 
to  fuch  a  value,  and  a  fum  of  money  to  the  defendant,  being  mafter 
of  a  (hip  then  bound  for  India,  who  promlfed  to  bring  him  the  value 
crf^tfaem  home  in  India  goods  ^  per  Holt  Ch.  J.  if  A.  takes  goods 
ftooi  B.  to  account  for  them,  if  they  come  to  account  though  A.^ives 
Tt$  true  account^  yet  if  B.  has  agreed  to  it  it  is  weU.  12  Mod.  517. 
at  nifi  prius  coram  Holt,  Pafch.  13  W.  3.  Spurraway  v.  Rogers. 

5.  Attd  if  one  receives  goods  of  another,  and  exprefsly  promifes  to 
be  accountable  for  them,  or  to  give  an  account  of  diem,  cafe  will  lie, 
if  he  will  not  account,  on  diat  promife ;  but  upon  a  general  bailment 
of  goods,  without  a  particular  promife  to  account,  diere  the  ible 
remedy  is  by  account  Per  Holt  Ch.  J.  zaAIod.  517,  Spuxrawaj 
Y.  Rogers.    * 

(M.  c.  3) 


aaiontf    [Cafe.    Gift.]  I 

(M.  c.  3)     Cafe  or  Covenant. 

l;  f\  F  covenant  by  paroly  a£tion  upon  the  cafe  lies  for  the  non-  ^t  in  Jif- 
^^  feafance.     Br.  ASion  fur  le  Cafe,  pi.  31.  cites  3  H.  4.  7.      ^'i\thcd(. 

•1.  esvevjnfT  wirA  tht  plaintiff  by  tjrol  to  enfeoff  him  of  Ins  /ami  in  tU  county  of  H»  aad'afttr  enfeoffs 
mutbtry  and  he  biinp  writ  of  difceit  in  Che  county  of  L.  where  the  covenant  is  nude;  and  per 
Thim.  be  dtgbt  to  have  brought  it  in  the  county  of  H.  where  tlie  difceit  was.    Quiere.  Ibid* 

2.  In  trefpafs,  if  a  man  takes  upon  him  to  caufe  J.  S.  to  releafe  to 
me  all  his  right  in  fucb  landj  or  to  make  me  a  houfe^  or  a  furgeon 
to  cure  a  man^  or  to  plow  my  land  and  does  not,  or  takes  upon 
him  to  do  it  well  and  fufficient,  and  does  it  ill  or  infufficient,  a£Uon 
upon  the  cafe  lies,  and  he  {hall  not  be  put  to  aAion  of  covenant. 
Br.  A£)ion  fur  le  Cafe,  pL  69.  cites  14  H.  6.  18.  per  June  Ch«  J. 
and  Pafton  J. 

3.  If  a  man  bargains  with  another  for  2  pipes  of  wine  for  10  A 
and  to  deliver  them  to  the  plaintiff  at  D,  and  does  not,  a£lion  upon 
the  cafe  lies.    Br.  A£kion  fur  le  Cafe,  pL  56.  cites  21  H.  6.  55. 

4»  So  o£  non-fea(ance  of  all  other  bargains j  bs  to  cure  a  wound, 
make  a  houfe,  fhoe  a  horfe,  &c.  which  is  not  byfpecialty ;  for  then 
covenant  lies.     Br.  A<5lion  fur  le  Cafe,  pi.  56.  cites  21  H.  6.  55. 

5.  So  of  mis'feafance  contrary  to  his  promife,  by  the  beft  opi- 
nion.    Ibid,  cites  o.  C. 

6.  In  trefpafsy  &c.  the  defendant  pleaded  an  exchange  of  lands 
between  him  and  the  plaintiff,  and  that  it  was  agreed  between 
them,  that  the  plaintiff  Jhould  make  the  fences  and  always  maintain 

themy  and  that  the  fences  of  fuch  a  clofe  were  in  decay^  by  reafon  f  C  1 
whereof y  6cc,  And  upon  demurrer  the  juftices  held  this  an  ill  plea,  ■•  ^  J 
becaufe  this  agreement  can  be  no  bar  to  an  a£lion  of  trefpaj^  though 
it  had  been  by  deed ;  for  then  he  would  only  be  put  to  hiis  adtion 
of  covenant,  but  now  his  proper  remedy  is  an  adtion  on  the  cafe 
upon  the  promife  if  he  doth  not  perform  it.  But  Popham  e  contra. 
And  judgment  for  the  plaintiff.  Cro.  £liz.  709.  pi.  30.  Mich* 
41  &  42  £liz.  Nowell  v.  Smith. 

(M.  c.  4)     Cafe,  or  Detinue. 

I.  TF  I  deliver  my  goods  to  a  man  forfafe  keepings  and  he  takes  Kelw.i6«ft 

^  the  cuftody  upon  him,  and  my  goods  for  default  of  his  cuftody  «•  P^  ••. 
are  lojl  or  deftroyed^  I  may  have  adion  of  detinue,  or  upon  the  cate 
at  my  pleauire,  and  fhall  charge  him  by  thefe  words,  fuperfo  af- 
fumpfit.  And  if  I  bring  my  aSion  of  aetinue,  and  he  wages  bis 
law  J I  (hall  be  barred  in  adion  upon  the  cafe,  becaufe  I  had  liberty, 
and  havine;  chofen  an  adion  of  detinue,  this  was  at  my  peril,  and  I 
loft  the  a^antage  of  the  a£tion  upon  the  cafe ;  and  this  is  adjudged 
per  Frowike«    Kelw.  77.  b.  78.  a.  pi,  25. 

2.  The  plaintiiFhad  counted  that  he  bought  lo^uarters  of  malty 
IDd  bath  mtjbaxfei  that  it  was  infacksy  fo  by  dig  buying  no  pro- 

P  3  P«^ 


^4*? 
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perty  was  altered ;  for  the  plaintiff  cannot  take  diis  malt  out  of 
^e  garner  of  the  defendant  by  virtue  of  fuch  buying  of  malt  not 
certain,  nor  he  cannot  have  ai^pn  of  detinue«  But  if  it  was  in 
Jacksy  or  in  other  tmnncr  fevered  from  tho  other  malty  there  the  buy- 
ing alters  the  property,  io  that  the  vendee  may  take  or  have  z&xot\ 
of  fletinue,  and  by  the  fame  reafon  haye  a<^on  upon  the  cafe  \  but 
as  Ae  cafe  is  here,  he  is  put  to  his  a£^ipn  of  debt  for  the  malt  % 
and  the  matter  was  perufed  at  (he  bar,  and  after  bv  a]l  tlie  bench« 

%4w^  77,  b.  pL  25,  ; 

Jj*(^*^)  (M.  c,  5)     Cafe,  or  Difceit. 


Br.  Difceiry 
pi.  IO.  cipes 


I*  T  T  'vps  agreed,  arguendo  in  praecipe  quod  reddat,  that  If  thf 
-^  tenant  cnjls  frote^ion^  and  dees  not  go  according  to  the  fornt 
of  the  prote^ion^  action  of  difceit  lies ;  but  if  he  goes^  and  returns 
within  the  time^  &c.  there  a&ion  upon  the  cale  Ijes,  and  not  writ 
of  difceit    Note  (he  divefilty,  Br?  A<9iop  fur  le  Cafe,  pi,  18,  cites 

2.  In  recovery  by  default,  if  the  tenant  was  not  warnedy  they  mall 
|XOt  have  writ  of  difceit  againft  the  iherifFto  re-have  the  land,  but 
aSfion  upon  Ae  cafe ;  for  lie  does  not  lofe  the  land  there  by  the  de- 
fault.   Br.  Difceit,  pi.  x6.  cites  8  H.  6.  j. 

3.  Difceit,  inafinuch  as  the  defendant  was  his  attor-ney^  and  ough$ 
tQ  have  taken  obligation  cf  jf.  5.  ofioql.  to  the  plaintiff^  and  he 
tqok  it  to  himfelf  and  it  is  faid  that  he  ought  to  confefs  that  he  took 
[it  as  for]  his  fee ;  and  per  Newton  J.  a<£lion  upon  the  c^  lies, 
and  not  adion  of  difceit  Br.  Action  fur  le  Cafe,  pi.  117,  cites 
2P  H.  6.  25. 

Uft  where  4*  It  feems  that  where  a  man  promtfes  for  a  conMeration  to  do  an 
a/fy  and  does  it  not^  action  upon  the  cafe  lies,     iut  where  a  mai^ 

r  6  J  does  his  promife  falfely^  then  action  of  difceit  lies.  Br.  Difceit^ 
pi.  2.  cites  20  H.  6.  34« 

the  defen- 
dant tud  Joid  Certain  land  ip  the  ptaintiff  for  xoo  /.  and  ought  to  lutve  infnff:({  bins  tvttbin  14  diys,  he> 
after  the  bargain  had*  grantsd  a  reni-ibargt  to  afirangtry  and  ofttr  inftoffid  thepLdntiff  of  the  land 
cliarged,  where  the  land- was  dtfcharged  ac  the  time  of  the  hi^rs^^in,  allien  of  difceit  lies.     Ibid. 
m  So  if  he  infeoj^s  ajlratwer  after  this  promife,  and  f*ijl  mjli  binif  and  injeoffs  the  plaintiff 't  but 

Srookc  ixfi  it  is  not  adjudgecC    Ibid. 

5.  Cafe,  for  that  the  plaintiff  having  lOo/.  delivered  io  him  /« 
fay  ^<r  to  f.  S,  and  the  defendant  came  to  himy  andfalfo  ^  fratidw^ 
Unter  affinnud  he  was  y,  5.  whereupon  he  delivered  the  lOo).  to 
|gim ;  whereas,  in  truth,  he  was  not  J.  S.     Adjudged  that  an  adtion 

?'■  difceit  lay  againft  him.    Mo.  538.  pi.  705.  Pafch.    39  Eliz.  B.  R. 
boiapfoA  v.  Gardiner. 


(M,c.6^ 


aaiOtttf    [Cafe.    Gift.] 


(M.  c.  6)     Cafe  where,  and  where  Trefpafs.        pL*,^*^*'^ 

4.  5.  6.  7, 

<•   A  Man  ihall  not  have  general  trefpafs  of  mifujing  a  licence  in  ^^*  '4- 

-^  faa^  as  of  riding  a  horfc  20  miles,  where  he  borrowed  to  ^^  i^cafe 

ride  but  10  miles  \  and  contra  of  licence  in  law^  as  to  enter  a  tavern,  pL  loi.cicet 

&c.  in  the  one  cafe  a<%on  upon  the  cafe  lies,  and  in  the  other  ^l^•^^^, 

trefpafs.    Br.  A£Hon  fur  le  CsdTe,  pi.  95.  cites  12  E.  4.  8.  ^'  ^* 

2.  The  plaintiflF  had  a  cellar,  over  which  the  defendant  had  a  2Le.93.  pi. 
warehoufe,  in  which  he  laid  fo  great  a  burthen  that  the  floor  broke,  ^  '"'•  M^^c.^- 
and  fell  into  the  cellar,  and  fpoiled  three  buts  of  wine.     8  Mod.  t^h^  Exche^ 
274.  Arg.  cites  it  as  adjudged,  that  an  afUon  on  the  cafe,  and  not  querns. C. 
an  a^on  of  trefpafe,  lay  againfl  the  defendant.    Edwards  v.  Hal-  —era.  £• 

obferve  exadUy  S.  p.— Poph.  46.  S.C.  but  I  do  not  obferve  exa^y  S.  ?• 

3.  One  cannot  have  trefpa6  for  breaking  another  marCs  fence ; 
hut  ^  he  be  damnifiid  by  the  breakings  he  may  have  action  upon 
the  cafe  againft  the  par^  that  broke  it;  per  Bacon  J.  Sty.  lyi^ 
Mich.  24  Car. 

4.  Cafe,  for  entering  upon  the  pojfejjion  of  a  term^  which  the  plain* 
tiff  had  recovered  by  verdiSi  given  for  him  againji  the  defendant. 
It  was  moved  that  the  a£lion  ihould  have  been  trefpafs,  and  not 
cafe.  But  per  Roll  Ch.  J.  A.  may  have  an  a6lion  on  the  cafe^  or 
trefpafs^  againft  B.  at  his  eleifion.  Sty.  427.  Mich.  1654.  Jones 
V.  Graves. 

5.  Adion  on  the  cafe,  ^are  aquadu^um  fuum  fregit^  &c.  lies  Cafe,  for 
well,  unlefs  it  appears  that  tt  was  broken  in  the  plaintiff's  ownfoilj  ^^^-^*^^"* 
and  dien  trefpafs  lies.     Hardr.  61.  Arg.  cites  Pafch.  12  Car.  2.  film^wE/*. 
B.  R.    Rot.  427.  Forber  v.  Hayes.  of  z  drfes 

werg  parcel  J 
tntd  9f  a  rivtr  running  near  thofe  chfeSy  and  that  thc  defendant  did  at  S.  in  a  certain  meadow  there,  dig 
duo  fojfutu,  hy  luhi^b  the  lunter  into  the  ditibcs  did  run,  Jo  that  pro diverjii  diebus  he  lefl  the  benefit  of  it  for 
his  cattle.  It  was  moved  in  arreil  of  judgment,  that  he  ought  to  have  brought  trefpafs,  and  no( 
an  aAioo  upon  the  cafe ;  for  the  diverting  the  water  is  trefpafs ;  for  inafmuch  as  the  plaintiif  in« 
titles  himfeif  to  the  river,  it  is  a  trefpnfs  in  \ts  nature.  Holt  Ch.  J.  faid  the  divrjion  mufi  he  in  th$ 
pfiuntiff^s  own  land  to  m  ikc  it  a  trrfp.ifi,  and  judgment  for  the  defendant.    Hole's  Rep.  24.  Mich. 

8  Ann.  Leveridse  v.  Hodcins.- 1 1  iMod.  257-  pi.  ii.  S.  C— .->S.  C.  cited  by  Ld«Cb.  J.  Rajmond* 

3  Ld.  Raym.  Rep.  1402,  X403«  accordingly. 

6.  Cafe  doth  not  lie  for  breaking  a  wall^  in  which  the  plaintiff 
had  no  property^  and  which  was  betwixt  the  plaintiff's  houfe  and  an 
mlley  or  Jlreet^  and  making  a  comjnon  paffage  through  the  wall;  for 
if  it  be  the  plaintiff's,  trefpafs  licth ;  and  if  it  be  not,  this  zGdoti 
doth  not  lie ;  for  his  being  difturbed  in  profit,  ^uefts,  or  of  his 
reft,  without  particular  damage,  as  that  the  plaintiiF's  houfe  is  un- 
dermined or  worfted ;  per  Windham  J.  to  which  the  court  agreed,  f  7  1 
and  judgment  for  the  defendant.     Keb.  577.  pi.  38.  Mich.     15 

Car.  2.  B.  R.  Hill  v.  Kirkman. 

7.  Cafe  for  a  nufance  for  making  a  lime-kiln^  without  laying  it 
U  be  upon  the  defendant  s  ozun  foil^  was  held  bad ;  becaufe  if  it 
were  upon  the  wil  of  thc  plaintiff,  trefpafe  yf^^  the  proper  re- 

B  4  ^c^Xi 


I 


J  aftiontf    [Cafe.    Gift.] 

med)^,  and  not  cafe,  though  a  confequential  damage,  viz.  the  lofi 
of  a  water-courfe,  was  laid.  Arg.  i  %  Mod.  382.  in  cafe  of  Mikes 
V.  Caly. 

8.  Cafe  was  againft  a  fervant  fqr  taking  away  goods^  for  which 
toll  was  due^  without  paying  toll,  whereby  the  goods  were  forfeited^ 
and  there  it  was  queftioned  whether  that  were  cafe  or  trefpafs ;  but 
held  to  be  proper  for  cafe,  becaufe  it  was  by  a  fervant  who  had 
authority.     Arg,  12  Mod.  382.  in  cafe  of  Mikes  v.  Caly. 

9*  Cafe  was  brought  for  entering  into  wajle^  and  driving  cattli^ 
whinby  they  were  damaged^  and  judgment  was  arrefted  \  for  that 
trefpafe  lay,  and  not  cafe.  Arg,  12  Mod,  382.  cites  Pafch*  5  W,  j. 
entered  Hill.  4.  Rot,  105,  Thornton  v,  Auftine, 

10,  Cafe  for  cutting  the  plaintiff* s  corny  and  judgment  arrefted ; 

for  it  fliould  have  been  general  trefpafs,  and  if  every  trefpafs  were 

turned  to  cafe,  the  king  would  lofe  ^his  fines,     Arg,  12  Mod.  382, 

^ites  Pafch,  9  W,  3.  Gill  v.  Darle, 

X^.Raym,        II.  Cafe,  for  that  he  was  mafler  of  a  Jhip  laden  with  corn  in 

Rep.  558.    fucb  a  port,  ready  to  fail,  &c.  and  that  the  defendant  entered  and 

judged  for  fi^^^^  the  faid  fl>ipy  and  detained  her,  per  quod  he  was  hindered  ik 

the  pUi4.     -his  voyage.     Upon  a  demurrer  it  was  objeded  that  it  (hould  have 

(kff  been  trefpafs^  and  not  cafe;  but  adjudged  for  the  plainttflF;  for 

per  Holt  Ch.  J.  the  plaintiff  has  no  property  in  the  Ihip,  for  that 

is  the  owner's,  and  he  only  declares  as  a  particular  officer,  and  can 

only  recover  for  his  particular  lofs ;  but  he  might  have  brought 

treipafs,  as  a  bailee  of  goods  may ;  but  then  he  muft  have  declared 

upon  his  poflfeffion  only,     i  Salk.  10,  pi.  4.  Pafch.  i2  W.  3;  B.  R, 

Pitts  V.  Gainee. 

12.  In  an  a<^ion  on  the  cafe,-  for  caufing  him  to  be  arrefted  and 
carried  to  prifon  without  a  caufe,  exception  was  taken,  that  this 
ought  to  have  been  trefpafs,  and  not  cafe;  that  a  man  cannot  change 
the  nature  of  the  a<5tion  by  laying  it  with  a  per  quod.  The  true 
difference  is  tliis,  trefpafs  is  where  there  is  an  immediate  injury ; 
^afcj  where  the  injury  is  collateral.  Powel  J.  faid  we  muft  keep 
vp  the  difference  of  a£kions,  and  it  will  be  hard  to  maintain  this ; 
but  if  a  man,  by  being  imprifoned,  ftiould  have  a  fpecial  damage^  as 
forfeiting  a  recognizance,  or  that  he  could  not  appear  at  fuch  a  day, 
per  quod  he  was  damnified,  &c.  there  it  muft  be  cafe ;  and  Powis  of 
the  fame  opinion.  Gould  faid,  this  is  coupled  with  fpecial  matteF) 
?Lnd  laid  to  ht  done  malicioufly;  ergo,  cafe  lay.  But  Pengelly 
^id,  vou  may  as  well  fay  a  man  may  malicioufly  aflault  and  wound, 
and  tnerefore  cafe  lies.  Adjornatur,  1 1  Mod.  180.  Trin.  7  Ann. 
B.  R.  Bourden  v.  AUoway. 
/^.Ja(Uctof  13-  Cafe,  for  caufing  the  plaintiff  to  be  arrefted  by  a  conftable, 
has      and  falfely  and  malicioufly  charging  her  with  a  felony  before  a  juflice 


^utLv^io  tfP^^^'\  ^^^  caufing  her  to  be  committed  to  Bridewell,  and  put  to  hard 
^rmft  %  labour^  Per  Holt  Ch.  J.  It  doth  not  fet  forth  that  he  arrefted  her 
man,  and  if  by  hts  own  authority,  neither  doth  it  appear  to  be  a  falfe  imprifon* 
wronrfiir  ^"^^"i.  ^^  therefore  it  is  not  an  aftion  of  trefpafs,  but  an  aftion  upon 
I7,  pafe  lies  the  cdk, ;  and  judgment  accordingly.  Hplt's  Rep*  22.  pi.  20.  Trin< 
againft  him  y  Ann«,  •  •  •  • ,  v.  Slater, 

(hat  mallei-    ^ 

tuft;  e««(iH  5Wi  f9  !>•  <lw?f    Ars*  n  MpO.  ??9« 


aftiontf    [Cafe.]  » 

14.  Where  Ac  complaint  is  mi  of  a  hare  tr^afsj  but  for  fimt  *  -A  Ab 
fpmal  damages  fuffered  by  the  arreft  and  impriionment,  which  are  -^j^J^^ 
not  the  cofdequences  of  every  2xxt^  and  imprifonment,  ♦  [or  other  fucb  is  ixt^^Sl 
a^l  cafe  lies.     Arg.  Holt's  Rep*  22.  in  cafe  of  •  •  . .  v.  Slater.       but  if  it  is 

•^  a  r  fet  forth 

chat  the  gfund  nvas  fpmled^  it  is  cafe.    Arg.  Holt's  Rep.  22  Trin.  7  Ann.-^— And  fee  (K*  c) 


15.  A  perfon  that  had  a  right  to  enter  into  the  bacldide  of  his  ^  Mod.  17s, 

'  '       '        '  Trin.  10. 

Geo.  S.C. 


neighbour  for  certain  purpofes,  entered  thereinto,  and  fixed  a  fpout  ^""* '°' 


to  nis  houfi^  by  which  the  water  from  the  fiiid  houfe  was  con-  adjudged 

veyed  into  his  neighbour's  backfide,  by  which  his  faid  neighbour's  according* 

buildings  received  great  damage.     Refol ved  per  Cur.  abfente  Powis,  1[ '  ^^.^^^ 

that  trefpafs  vi  &  armis  would  not  lie,  but  it  ought  to  be  cafe.   The  ans  caU 

diftin£tioit  in  law  is,  where  die  immediate  a6b  itfelf  is  injurious  to  trefpaiTet 

the  plaintiff's  perfon,  houfe,  land,  &c.  and  where  the  ad  itfelf  is  ^^^^^3*?^ 

not  an  injury,  but  by  a  confequence  from  the  a6l,  that  in  the  firft  juriarumT*. 

cafe  trefpstfs  lies,  but  not  in  the  laft ;  but  in  that  the  proper  re-  and  in  the 

mcdy  is  cafe.     2  Ld.  Rayou  Rep.  1399.  1+02.  Trin.    11  Geo.  P«)°«P^ 

•o     '    ij        i^i    1  '  r      »^7y      T  cafe  an  m- 

Reyndds  v.  Clarke,  jury  was 

done  by 
confeqaeoce  of  a  lawful  aA,  and  thertfore  this  adion,  being  founded  on  a  damage  refulting  frorfl 
fuch  i£tf  is  the  proper  adlion  for  the  plaintilf  in  this  cafe»  and  not  an  a^ion  of  trefpaJCsd 
ilult's  Rep.  22.  S.  P.  Arg.  in  cafe  of v.  Slater. 


(N.  c)     [Cafe.]     For  what  Things  it  lies, 

[  I.  TF  die  beadle  of  an  hundred  oughtj  by  virtue  of  his  place,  to 
-*-  have  by  prefcription  certain  gallons  of  beer  of  every  brewer 
at  a  certain  price^  if  the  brewers  will  not  funer  him  to  have  it  ac- 
cordingly, an  a^on  upon  the  cafe  lies.  19  R.  2.  A&ion  fur  le 
Cafe,  5 1 •  adjudged. ]  ^ 

^  2.  If  a  man  ought  to  have  toll  upon  the  buying  of  cattle  in  a  ^  Br.  Ae* 
market,  if  one  buys  cattle j  and  does  not  pay  the  toll,  an  a£Uon  upon  ^°!}  ^^\^ 
the  cafe  lies  for  this.    •  7  H.  4.  44.  b.    9  H.  6.  45,  b.]  ^ites's.  c5* 

Fitzb. 

Aflion  fur  le  Cafe,  pi.  26.  cites  S.  C.-*-S9e  (K.  c)  pi.  !• 

[  3.  If  thoji  that  are  coming  to  nvf  market  are  dtftuxhed^  or  beat,  •  Fitzh. 
per  quod  I  lofe  my  toll,  an  adtion  upon  the  cafe  lies.     ♦  1 1  H.  4.  ^^^"  ^ 
47.  b.   t  9  H.  6.  46.   X  41  E.  3.  24.  b.   \  Fitz.  Na.  Bre.  124.  c.]     aV  ciu» 

S.Cper 
Skrene .    1  ■  Br.  Adk>D  fur  le  Cafe,  pL  42.  cites  S.  C.  accordingly,  becaufe  the  plaintiff  bat  intwtft 
certain  in  tbe  thing ;  per  Skrene. 

So  in  cafe  xAforrf  ailing  a  market,  whereby  toll  is  loft ;  per  Powel  J.  6  Mod.  49.  Mich.   %  Ann* 
B.R.  in  cafe  of  Alhby  v.  White. 

+  S.  C.  cited  by  Wylde  J.  %  Vent.  26.  and  allowed  by  Vaughan  Ch.  J.    Ibid.  aS. 

%  Br.  Aaioa  for  le  Cafe,  pL  14.  cites  S.  C.-i«i.»Fitzb.  Adtion  fur  le  Cafe,  pL  31.  cito  S.  C«  l( 
8.  P.  by  Bel. 

I  F.  N.  B.  124.  (B)  is  not  clearly  S.  P. 

[  4,  £#  if  upon  a  (ale  in  a  fair,  a  jfiranger  dijlurbs  the  lord  in 
taiing  tbt  iW!^  ^  4^oa  upon  tbe  cafe  lies  for  this.    9  H.  6.  45«1 


1:1:  aStiOtttf    [Cafe;] 

f  f-A^on        [5*  I'^  •  »w»  bati  tie  ajffe  of  bread  and  beevy  fines^  amercements^ 
Sr^I^S  *^.  ^^  natters  of » frankpledge  by  the  king's  grant,  and  he  dlf^' 

^c, trains  (os  an  amercement,  and  2^Jiranger  makes  a  refcuey  an  adion 

Fitxh.  Ac   upon  the  cafe  lies  againft  him.    38  H.  6.  9.  b.  J 

Cait^  pU  14.  eilM  S.  C 

r  g  j  [  6.  If  a  maji  difturbs  my  Jieward  in  holding  my  leety  an  a£lion 

upon  the  cafe  lies  againft  him.    *  38  H.  6.  i6.     x^  R.  2.  Adion 
•  Br.  Ac-    upon  the  Cafe,  52. 1 

iron  fiir  Ic  -»  J     J 

Cafe,  pi.  75.  cites  S.  C. Fitzh.  A^ion  fur  te  Cafe,  pi.  15.  cites  S.  C— F.  N.  B.  94-  (G)  in 

tte  aew  notes  chere  (a)  cites  Trin.  16  E.  3.  S.  P. 

r 

[  7.  If  a  man,  time  out  of  mind,  hath  had  a  leetj  and  other 

court,  &c.  within  a  manor  and  tawH,  and  there  hath  not  been  any 

courts  in  the  town,  if  a  Jf  ranger  helds  a  court  in  the  town^  and 

difirains  the  tenants^  and  them  by  many  diftrefTes  does  impoveriib, 

far  qH§d  they  coMn^t  fay  their  rentSy  an  a(^ioa  upon  the  caie  lies 

s^nft  him*     13  H.  4«  ii.] 

^  '*'  ^       [  8.  If  my  tenants  within  a  certain  feigniory  ought,  time  out 

4*oL  107.  of  mind,  to  go  free  to  every  market  and  fair,  to  fell  and  buy  goods 

^  ~»    —*  without  fayment  rf  tolly  and  one  takes  toll  of  my  tenants  in  his 

fair  or  market,  an  aftioq  upon  the  cafe  lies  againft  him.    43  £. 

3-  30-] 

[9.  If  a  man  di/lurbs  the  fervants  and  tenants  of  a  lord  in  the 

€oUe£iing  of  bis  tithes  due,  &c.  an  a£^on  upon  the  cafe  lies  againft 

him.     19  R.  2.  Adion  fur  le  Cafe,  52.] 

Br.  Aaioa        f  10,  Where  there  is  damnum  abfque  injuriay  no  action  upon  the 

fur  le  Cafe,  cafe  lies.      II  H.  4.  47  J 
pi.  4».  cites  T   -r/  J 

S>C.i  Fitzh.  A6tion  fuFCafe,  pi.  28.  cites  S.  C.  per  Hanke.    Injuria  fine  danfno,  or 

damnum  fine  injuria  will  not  bear  an  sf^ion,  bat  both  muft  neceflhrily  concur  for  that  purpoiie  ; 
for  things  moil  not  only  be  Uoac  zxmi^y  but  it  tpi^t  redound  to  the  prejudice  of  him  tliat  will 
bring  his  action  for  it;  per  Gould  J.  Arg.  6  Mod.  46.  but  Holt  Ch.  J.  ibid.  54.  fnys,  he  thought 
it  irapoilible  tMerelhouId  be  an  injury  without  damage;  for  injury  in  its  nature  imfom  damage, 
ttk>ugb  it  cofts  not  the  party^ injured  a  farthing ;  for  darr.agei  do  not  confiji  in  things  pecuniary,  but 
in  Sfitrhanct  cf  right.  If  words  ^ire  (poke  of  one  wbofe  reputation  i&  fo  very  undoubted  that  no 
body  believes  them,  fo  that  he  lofes  nothing  by  them,  yet  becauTe  it  is  an  injui-y  to  one  to  be  iU 
fpoken  of,  he  ihall  recover  damages ;  Or  foppofe  one  gives  another  a  'cuflF  on  the  ear,  but  does 
pot  hurt  bim^yet  for  the  indignity  offered  his  perfon  a^ition  lies;  So  if  another  rides  in  a  path> 
vvay  in  my  land^  I  fliaU  have  adlion,  becaufe  it  is  an  invafioa  of  vay  property,  and  an  injury  to 
iny  right* 

^  Br.  Ac.  f  II.  u#r  if  zfchool  be  y^  if^  in  the  fame  town  where  an  ancient 
Caf  ^"1 '^  fi^^^  ^  ^^  ^^"^^  ^^  of  mind,  W  which  the  old  fchool  receives 
Ji^*%.  C.  damage,  yet  no  a£lion  upon  the  cale  lies,  becaufe  it  is  lawful  for  a 
•and  a  ichcioi  man  to  teach  where  he  pleafes,  and  this  is  for  the  eaie  of  the  peoples 
SomHI    *  "  H.  4.  47.  adjudged    f  ^^  H.  6.  14.  b.  J 

fants  is  fpiritual  matter,  per  Thim ;  quaere  inde.-^— S*  C.  cited  Arg.  Nojr.  184.  S.  C.  cited 
^t%.  a  Brownl*  r4J8.«— The  fetting  up  another  fchool  is  damnum  abfque  injuria;  perTwifdcn 
J,  Mod.  69.  Mi<;b.  %%  Car*  a.  B.  R.  in  pL  1 9.«-— f  F.  N.  B.  95.  (A)  in  the  new  notes  tbere  (b) 
cites  S.  C.  accordingly. 

Fitzh.  Ac-  [  12.  [So']  if  I  retain  a  mafter  in  my  boufe  to  inftruB  my  children^ 
c?e/^.t8.  this  is  to  the  damage  ^  the  couunoa  naiafter,  ytt  no  aiOioo  lies^ 
cites s.  c. ' .  *x  H.  4.  47']  ■  « 

butS.P.does  [  13.   0# 

aot  appear. 


9ftJOn0     [Cafe.]  9 

•  1 13.  5«  if  I  have  a  rmll^  and  my  neighbour  builds  another  mill  •?•  N.l, 
upon  his  own  ground,  per  quod  the  profit  of  my  mill  is  diminiihed,  ^^^^ 
yet  no  adion  lies  againft  him  \  for  every  one  may  lawfully  ere£t  a  notes  then 
mill  upon  his  own  ground.  1 1  H.  4.  47.  *  22  H.  6.  14.  aifiudg-  (b)  ciusS. 
ei    a+H.8.Fitz.46.J  SSiS^ 

Cafe,  pi.  1 1,  cites  S.  €• N07. 1S4.  Arg.  cites  S.  C<      ,  S.  P.  Br.  AAion  for  le  Caiiiy  pl>4s« 

cites  1 1  H.  4*  47*  but  contra  if  the  miller  difturbs  the  water  to  come  to  my  mill)  there  I  Ihaii 
have  a&ioa  upon  my  cafe ;  per  Hank,  quod  non  negatur>  and  fo  was  the  ufe  about  24  H.  8. 
S,  P.  ibid.  pL57.  cites  12  II.  6. 14.  and  per  Newton  the  plaintiff  has  no  remedy  but  againft  them 
who  ought  to  grind  at  his  mtlU 

[  14.  So  if  a  man  hdth  a  houfe  upon  his  own  ground  bypnfcrip^      f  10  1 
tionj  vet  if  I  build  a  houfe  sipon  rry  oion  ground  next  adjoining^  no  ac- 
tion ues  againft  me.     22  H,  6.  14.  b.]  Fitzh.  Ac 

tioniiirlt 
Cafe,  pi.  ix«  cites  S.  C.  bat  I  do  not  obferve  S.  P.  therot 

[15.  &  if  I  have  lOO  acree  of  pa/lure  in  a  town^  and  before  this  B.  P^  per 
time  no  man  hath  ever  had  any  pajture  within  the  fame  town,  and  b,!?^^ 
thcfe  of  the  town  have  ufed  to  agtfl  their  cattle  in  my  pafturey  and  fur  le  Cafe^ 
emotberj  that  has  freehold  within  the  town,  converts  bis  araUe  land  pl«  57*  cint 
into  pafiure^fo  that  thofe  of  the  town  agift  their  cattle  there^  per  quod  ii^'tVli 
this  is  a  damage  to  me,  yet  I  cannot  have  any  remedy  againft  him  }  Xrg.  s*  pT 
for  it  is  lawful  for  him  to  make  the  beft  advantage  he  can'  of  his  and  ieems 
own  land.     22  H.  6.  14.  b.]  *^  «*«•  ^^ 

[  i6.  If  I  have  had  a  mill  by  prefcription  in  my  land,  if  anoiher  S.P.  Br. 
ereifs  a  new  mill  upon  his  own  lanOy  if  this  draws  awe^  the  fiream  ^^^  ^"T 
from  my  mill^  or  flops  it^  or  makes  too  great  a  quantity  of  water  to  run  fj^  citei 
to  my  milly  by  which  I  receive  damage,  fo  that  my  mill  cannot  grind  S.C  hue 
as  much  as  it  was  ufed  to  do,  I  (ball  have  an  a&ion  upon  the  cafe  ^^^^f^  ^^  ^ 
againft  him,     22  H.  6.  14  J  S^it^ 

fucb  meansi 
per  Newton ;  but  per  Paitoo  the  a£lion  lics.i«  ■  Fitzh.  A^on  fur  le  Cafe,  pi.  (I4  citet  S.  C« 
and  S.  P.  by  Markham. 

. 

f  17.  If  I  have  h^d  9  houfe  by  prefcription  upon  my  ground,  emo^  See  more  ol 
iher  cannot  ere£l  an  houfe  upon  his  own  ground  next  adjoining  diereto  ^  ^.  ^^ 
fo  near  to  it  that  he  jfops  the  light  of  my  houfe.     *  22  H.  6.  15.  per  lifft:*"^ 
Markham,    Co,  9.  Stand's  cafe,  58.  refolved.]  *  For  if  ho 

does,  I  ma/ 
hare  affife  of  nufance.  Br.  AAioh  fur  le  Cafe,  pi.  57-  cites  aa  H.  6. 14,  1  Fitzh.  A^ioo 
for  le  Cafe,  pi.  11.  cites  zx  H.  6.  14.  S.P.  by  Markham.  {but  it  is  ic.  a.  pL  a3.]  .S.  C* 

cited  9  Rep.  58.  a.  in  Aldrcd*s  cafe,  and  then  cites  Trin*  29  £Uz.  B.  R.  Bland*s  cafe.— a  JUe.  93* 
pL  ii6.  Arg.  cites  Bland  r.  Mofely,  adjudged. 


[18.  Soh^  cannot  build  ^n  houfe  upon  his  own  ground,  fo  near  Br.  A< 
my  ground  as  to  caufe  the  rain  to  fall  and  drop  upon  my  houfe^    22  S*  It^j^ 
|I.  6.  15.  per  Markham.]  aaH.6^14. 

— F.N3. 
1S4  (D)  S.  p.  ■■S.  C.  cited  Arg.  1  \jt*  93.  in  pi.  1 16. 

[19,  If  I  am  a  freeman,  and  another  fays  I  am  his  villain,  and  f""*  ^^ 
hes  in  went  to  take  and  imprifon  nuj  ic  tantis  infultibus  &  afFraiis  cf-  5^^.  cSi 
fecit  per  quod  circa  negotia  mea,  &c.  palam  intendere,  ice.  an  ac->  s.c.  *  ■ 
tion  upon  the  cafe  lies  againft  him.     2  E.  4. 5.]  ^"'"jr  ^ 

QiM»  pi.  i6.  cites  5.  C.«— ^Kelw*  a^.  b,  27.  a.  Arg,  S.  P.^Zbid«  40.  a.  pL  t.  BAich.  sy  H.  7* 


to  ZStiom    [Cafe.] 

Aooii.  it  was  clearly  agreed  by  all  the  bar  and  the  court»  that  if  I  threaten  to  feiTe  one  is\nf 
TiUein>  this  is  no  cauie  of  adlion  without  morei  viz.  an  adt  in  fa£ty  as  lying  in  wait  to  take  him^ 
or  the  like»  &c*  *  0 

Br.  Aaion  [  20.  But  if  he  does  not  allege  that  he  in  tantis  infultibus  ST  af^ 
for  le  Cafe,  ^^.^,7^  effecit  per  quod  circa  negotiafuay  &c.  palam  intendercy  &c«  na 
s.c.°'         a£tion  lies*    2  £.  4.  5.  b.J 

Fitzh.  Ac- 

|ton  fur  le  Cafe,  pi.  16.  cites  S^C. 

r^*^m^m  "^  [21.  If  E  111011  menaces  my  tenants  at  will  of  life  and  member^  per 
Fol.  1 08.  quod  they  depart  from  their  tenures,  an  adtion  upon  the  cafe  lies 
V  '/""^  againft  him.     9  H.  7.  8.] 

•  ^'^2*).*  -^f-        r  But  the  threatning  ivithout  their  departure  is  no  caufe  of  ac- 
tion fur  le    ^.  L  Ti        o  T 

Cafe^pl.ai.  tion.     9  H.  7.  5.J 

vttes  S.  C. 

&  S.  P.  by  Fairfax ;  for  the  departiure  is  the  caufe  of  the  action,  which  Keble  agreed. 

fill  [^^"  V  ^  cffpy^^l^  prf^firihes  to  have  the  toppings  of  trees  grow- 

^  ing  upon  his  copyhold,  and  the  lord  cuts  down  the  treesj  and  carries 

Mo*  546.  away  the  body  of  the  trees,  and  leaves  the  toppings  to  the  copy- 

It  hw^'  bolder,  yef  the  copyholder  fhall  have  an  adlion  upon  the  cafe  againft 

v.\>ofiSll,  *be  lord ;  for  he  ought  to  have  not  only  the  prefent  toppings,  but 

si  c.  ad.  '  alfo  diofe  that  (hall  grow  hereafter.    Mich.  3  Jac.  B«  R.  cited  per 

S^^fo'"  Coke  to  have  been  fo  adjudged  in  B.  R.  between  .Stebling  and 

•  iiif._ll.  Gofndd,  which  was  adjudged.    Mich.  40.  41  Eliz.  B.  R.] 

Cro.  E.  629.  pL  24.  S.  C.  adjudjred  by  Popltam  and  Fenner,  (abfente  Gawdy)  but  Cleneh  doobted, 
becaufe  by  this  means  the  lord  who  had  intereft  iu  the  timber  Ibould  never  have  any  profit 
diereof,  and  fo  lofe  his  inheritance,  and  ttierefore  it  is  reafon  that  he  cake  his  timber,  and  leavo 
the  loppings  to  the  copyholder,  othcrwifc  they  fhould  oevcr  be  cut  down,  and  fo  the  timber  de. 
cay,  to  the  prejudice  of  the  commonwealth.'-.^-^S. C.  cited  Roll.  Rep.  196,  in  pi-  37*  by  Coke^ 
Gh.  J.  but  dates  it  that  the  copyholder  fhrowded  the  trees  firft,  and  then  the  lord  cut  down  the 
Kxties,  and  adjudged  that  the  action  lay ;  for  ihelhrowds  are  renewing  annually  ;  and  Haughton 
and  Geo.  Crooke  remembered  the  cafe  S.  P.  Arg.  Brownl.  197.— —z  Brownl.  149.  S« 

F.  cited  by  Coke^  Cb.  J.  as  adjudged  in  one  Wliicehand's  cafe. 

i'  23.  If  the  lord  in  ancient  demefne  will  not  hold  his  court  out  of 
iccy  &c.  the  demandant  in  a  writ  of  right  there  fhall  have  an 
adion  upon  the  cafe  againft  the  lord ;  for  other  wife  by  fuch  means 
the  lord  at  any  time  might  make  it  frank-free.     1 1  £.  2.  Aflion 
fur  le  Cafe  46.] 


Cro.  J.  -568.  [  24,  But  if  the  ct4/lom  of  a  copyhold  manor  be  that  a  copyholder 
pi.  1.  B.C.  yjff.  up  jfiay  natne  his Jucceffirj  and  that  the  lord  ought  to  admit  him, 
hcld^Swae-  ^^^  ^  copyholder  for  life,  according  to  the  cuftom  names  his  fuc^ 
tion  lay  n«t,  ceffor^  who  after  the  deadi  of  the  copyholder  comes  to  the  lord  ac- 
and  judff.  cording  to  the  cuftom,  and  prays  to  admit  him,  and  the  lord  refufcs 
iheTd^  /ff  admt  hinif  yet  no  adion  upon  the  cafe  lies  for  him  againft  the 
fendant.  lord,  bccaufe  this  was  but  an  eibte  at  will  at  common  law,  and 
w-RoU.  though  cujlom  hath  fixed  the  eftate,  yet  th9.t  Jhall  not  enure  to  fuch 
^i^'^Vc.  collateral purpofes  as  this  is,  adjudged.  My  Reports,  12  Jac.  be- 
Ljomatur!   twcen  Fwd  and  Holkins,  13  Jac,  ^judged,] 

.p— Roll. 

Rep.  X95.  pi.  37.  S.  C.  adjudged  per  tot.  cur.  againft  the  plaintiff.  Mo.  842.  pi.  1137. 

S.  C.  relolved  that  the  adtion  does  not  liCi-      1  £ull&.  336.  S.  C.  adjudged  accordiDgly* 

Koii  Rep.        [  25.  5^  if  a  copyholder  furrindcrs  to  the  ufe  ofgrus  and  the  lord 

••5.  per  ^    ^  ^    ^       '  rffujkt 


9ftiOn0    [Cafe.]  It 

• 

rdiJes  to  admit  biffty  no  a^on  upon  the  cafe  lies  againft  hlnu    My  ^^^»  ^h- 
Reports,  .a  Jac]  ^  ;i.^^r>^.'j. 

accordingly.— 4  Rep.  a8  A.  8.  P.  rcfolved  Trin.  ^3  Eliz.  pi.  17.  in  cafa  of  Wcftwickn 
Wyer.        S.  P.  arij.  Sid.  34.  in  pi.  z.-.— 1  Vent.  27.  S.  P.  by  Tyrrel  J. 

[  26.  5tf  iffucb  a  copyholder^  that  is  to  be  admitted,  frays  the  lord  Roll  Rep* 
t9  bold  a  courts  and  he  will  not^  yet.  no  a£tion  upon  the  cafe  lies  "j*  ™Jl 
agaioft  him.     My  Reports,  12  Jac]  per  Coke  * 

Cb.J.  qtto4 
futt  conceCfum  per  Cur.  in  pi.  7.  ■!  Bulft*  336.  S.  P«  accordingly  by  HaOghton  J. 

[  27.  If  cefty  qui  ufe  at  common  law  had  requejled  his  feoffees  to  Roll  Rep. 
make  a  feoffment  to  J.  S.  and  they  had  refufed^  yet  no  aaion  upon  5*^'  P^* 
the  cale  lay  againflf  him,  but  his  remedy  was  <n  chancery  only,  s!  p*  by 
My  Reports,  12  Jac.  per  curiam. J  CokcCh.  j, 

quod  fuic 
conceflam  per  Car.-^2  Bul&.  337.  S.  C»  and  B.P.  by  Coke  Ch.  J.— S.  P.  by  Tyrrel  U 
%  Veat.  27. 

[  28.  If  it  be  the  cuflom  of  a  copyhold  manor  that  furrenders  JhaU  RoU  Rep. 
fc  ;7U7^  /«  one  of  the  tenants  of  the  manor,  if  he  will  not  takefucb      - 
furrender,  yet  no  adiion  upon  the  cafe  lies  againft  him.     My  Re-      L  I  ^  J 
ports,  12  Jac] 

126.  in  pU 
7.  S.  C  and  S.  P.  by  Uaughton  J.  quod  fuit  conceffum  per  Coke  Ch.  J.  Arg. 

[  29.  But  if  a  man  brings  a  bargain  and  f ale  to  an  officer  to  he  in*  Roll  Rep. 

reUedy  according  to  the  ftatute,  and  he  will  not  inroll  it  within  6  ^^^e^J,^' 

monthsy  an  action  upon  the  cafe  lies  againft  him.     My  ReportSi  Coke  Ch.  j[ 

12  Jac.  per  Coke.]  Arg.  in  pu' 

7- • 

a  Bulft  336.  S.  C.  and  S.  P.  by  Coke  Ch.  J.  Arg.— S.  P.  by  Tyrrel  J.    %  Vent.  17, 

[  30.  \f  feoffees  to  my  ufe  at  the  common  law  would  not  have  joined  *  This 

in  voucher  where  they  mighty  per  quod  judgment  faffed  againfl  them^  ^^^^ 

yet  I  could  not  have  an  aSfion  upon  the  cafe  againfl  them\  but  my  b.  ni'2.*^ 

|.emedy  was  in  chancery  only  j  contra  14  H.  *  4.  24.  b.]  which  fays 

tlie  remedy 
was  by  fuVpcena,  or  by  adlion  on  the  cafe  againft  the  feoffee. 

[31.  If  an  archdeacon  will  not  indu£f  a  clerk^  who  is  admitted  f  Roll  Rep. 
and  inftituted,  an  adlion  upon  the  cafe  lies  agiinft  him  for  that  ;•  g*^;  ^7- 
becaufe  he  had  jus  ad  rem,  and  the  church  is  full  by  inftitution.  *  F*  %.  p.agreed 
N.  B.  46  H.     t  My  Rep.  21  [12]  Jac.  per  curiam.]  per  Our. 

►  obiter.        > 

•  This  Ihould  be  F.  N.  B.47  (H)  where  Fitzherbert  lays,  he  conceh'cs  the  clerk  lliall  hav^ 
afbon  on  the  cafe  againft  the  archdeacon  becaufe  the  inJii^ion  is  a  temporal  aftj  but  that  Tom^ 
have  (aid  he  ihall  lia^e  citation  in  the  fpiritual  court  and  puiiifh  him  there ;  for  perhaps  he  may 
allege  a  fpeclal  caufe,  why  by  the  fpiritual  law  he  ought  not  to  be  indudled,  and  which  cannot  be 
determined  in  the  temporal  court ;  Ideo  Quaere.-^— S.  C.  cited  Cro.  J.  369.  at  the  end  of  pi.  t« 
— -Aftioo  on  the  cafe  well  lies ;  per  Dodcridge  J.  Arg.  2  Bulft.  265,  Mich.  12  Tab.  cites  7  E.  4. 
21.  &  18  E.  4.  14.  5c  17.  and  yet  he  hath  remedy  m  the  fpiritual  court.  ■  Ibid.  266.  Coke  J. 
agreed  that  cafe  lies  ;  for^till  indu^ion  the  party  cannot  make  a  leafe  nor  have  any  of  the  rem- 

€nral  proiiu  of  the  land,'  which  is  a  wrong,  and  therefore  cafe  lies.— S.  P.  agreed  per  Cur. 
biter  Roll  Rep.  64.  Nf  ich.  la  Jac.  in  pi.  9.«— S.  P.  affirmed  per  tot.  Cui .  for  good  law,  xa  Rep. 
xaS.  and  fays  that  with  thts  agrees  16  H.  8.  3.  and  that  though  it  is  held  38  H.  6.  14.  that  he  fliall 
have  remedy  againft  the  archdeacon  to  punilh  him  [in  the  fpiritual  court]  yet  faving  the  opi- 
aioo  there,  they  cannot  award  him  dnmngcs  in  fuch  c^fff;  bu:  he  Ihall  recover  them  at  common 
iaw.«-S.  P.  by  Archer  J.  Arg.  2  Vent.  i5» 


Cin>-  J.  47^       [  32.  If  a  wkmfetfed  in  fee  maht  a  btfifor  Jfeetfi^  dn4  erfhr  tifnei 
pLia^Hunt  ^^  ^j^^  j^^j  ^^yj^  j^^«y  w^^  ^^  there  committedy  and  enieayfiurs  U 

*Fol  100^  ^''''^  "P^  the  land*,  i»/  ij  Jlrangir  diftu^s  bim  and  will  not  let 
,  _  *  .  him  enter  to  view  the  wafie^  the  leflbr  miy  have  an  adion  upon  the 
Dowman  ^^  againft  himj  for  the  law  allows  him  jo  enter  and  fee  whether 
&  C.  aDd  any  wafte  is  committed,  and  for  want  thereof  he  may  be  prejudiced 
allthtoofurt  for  want  of  knowing  for  whatbr  when  to  bring  his  a(%on;  and  fo 
tim  main!*  ^^  "^  damnum  &  injuria.  I^afch.  16  Jac.  B.  R.  between  Hunt 
taui2fl)ie,  *  and  Todncr  adjudged^  the  novelty  of  this  a6lion  being  {hewed  in 
fluidjudg.     aireft  of  judgment] 

meDt  for 

Kbe  platntifT— a  Roll  Rep.  21.  Hunt  v.  Dadvert  8.  C,  adjudged  accordingly. *«-ft  Roll  Rep.  312. 

JS.P.  ckod  by  Cbsiinberlame  J.  to  have  been  adjudged. 

/  [  33*  Mich.  10  E.  3.  B.  R.  Rot.  %*j.  An  a<ftion  brought  bj  the 

patron  againft  the  parfon  fof  fui?9gm  court  chrifiianfor  the  advowfin 
of  the  church,  and  tithes,  againft  the  ftatute,  and  damage  recovered 
to40l.] 

[  34.  Hill.  9  E.  3.  6.  Rot.  58.  A  man  recovers  60  marks  da* 

^    ftiage  againft  the  prior  of  Lewis yir  profecuting  an  excommunicaHon 

in  the  court  chriflian  upon  afuit  therefor  rent^  and  the  profecudon 

•  Thcfenfc  was  after  a  prohibition^  and  fomething  was  there  rafed  afterwards.* 

ofthifi  does    ^^uj  there  imitiediatciy  after  praediAus  prior  convi£tus  eft  pro  pro- 

^^  clear,    fccutione  de  tranfgrefiionibus  contra  pacem  regis  in  curia  chrifli^ 

anitatis,  &  fimiliter  rafum  eft  judicium.] 

[  35.  If  it  be  the  cuftom  of  a  parifh  that  the  parfon  of  the  parifli 
mtgbt  yearly  to  find  one  hull  and  one  hoar^  within  the  fame  parifii,  for 
Mo.  355.  the  increale  of  cattle  for  the  maintenance  of  hofpitality,  and  that  in 
*^*ir '^*  ^«^^^rfl//Vi»  thereof  ^^  parfon  Jhall  have  the  tenth  of  the  increafe^  &c. 
Yti.D*Ka  ^^^'^  parfon  does  not  had  a  bull  and  a  boar  according  to  the  cuf- 
T.FAr»  ad-  torn,  every  panfhioner  that  receives  damage  thereby  by  the  want  of 
judged  that  increafe  of  his  cattle,  and  in  decay  of  his  hofpitality,  may  have  an 
jte^ftioo^   aaion  upon  the  cafe  againft  the  parfon.     Trin.  39  Eliz.  B.  R. 

CroTs!        per  Curiam.] 
169.^.  4. 

Trin.  39  Eiiz.  'B.R,  Yiekhn^  v.  Fay,  adjudged  for  the  plaintiff.  —  &.  P.  but  upon  demurrer 
to  the  declaration  thefe  exceptions  were  taken,  yiz.  That  he  did  not  ihew  vrtwther  the  defendant 
Wpf  obiigtfd  (o  keep  tbem  by  cuftom ^  prcfcripikm,  or  othenvife;  neither  hath  he  alleged  any 
particulAr  Ic^  or  danna|;e  by  his  cattle  not  increafing,  nor  that  the  defendant  being  re6)!or  of  2 
church  oul^t  to  find  them  in  conTideration  of  paying  him  tythes ;  and  for  thofe  reafons  the  (S«» 
^ianiaoCi  1ta>  held  ill.  4  Mod.  24?.  Mich.  5  W.  fc  M.  in  B.  R.  Wapies  ▼.  Bi^.  ■  SItiniu 
399'  ^  39*  S.  C.  and  the  court  ftrongly  inclined  that  it  was  not  good. 

Palm.  34f.        [  36.  tf  z  parijbiomr  fets  out  his  tithes  of  hay  duly,  and  requires 

ilj^.dCM  the  parfon  to  carry  Ihem  off  his  land^  hut  he  does  not  carry  them  off  in 

H^^^^  a  convenient  tinuj  per  quod  his  grafs  where  the  hay  lies  is  impured 

crirt^  by  the  hay's  lying  upon  the  grafs,  an  a6tion  upon  the  cafe  lies  againft 

iic.  Stttl^e-  the  parfon.    Mich.  13  Car.  B.  R.  between  Chafe  and  Ware,  per 

2[^*^^'  Cur.  adjudged  in  a  writ  of  error,  and  foch  judnaent  given  in  banca 

^Sa.  381.  affirmed  accordingly.    Intratur  Trin.    13  Car.  B.  R.  Rot.  564. 

Arg.  cites  Mich*  15  Car.  B.  R.  between  Lee  and  RufleL  per  Curiam.  J 

S.  p.  to 

bivc  been  adjudged  accordingly  in  a  Comiih  cafe ;  and  I>xlcridge  J.  faid  be  itmem^efed  thb 
c;u>  a  A  J r, reed  t()  it.  Cafe  lieS  for  not  carrying  away  the  tiihe-eom  in  convelkieat  time* 
|«oy.  ^x.  iu  I>r.  Bridgmaa's  cufc.   ■■■■■i  ig.P. per Cttr.  HiL  |  C«.  u  S.a.  Lit  $.  Arg 


Us] 


r  aftiontf   [Cale.]    4  15 

1  p.  »4.the  court  held  thit  the  plaintiff  c«uld  not  put  in  his  cattle  and  eat  the  corn,  for  that 
would  iubvert  the  foundation  of  his  adtion  for  the  other  part,  which  has  been  often  adjudged 
maintainable^  and  it  is  unreafonable  that  the  plaintiff  him felf  fiiould  judge  what  is  time  coave- 
■tent ;  aod^rmicting  him  ttt  put  in  his  cattle  and  eat  all  the  corn  would  be  a  much  greater  loft 
CO  the  parfoa  than  what  the  plaintiff  hath  fuf^ned  by  the  corn's  continuing  on  the  land ;  but 
'tis  more  reafonable  to  allow  an  a^ion  and  fo  the  couit  to  judge  of  the  reafonablenefe  of  ths 
time,  and  that  the  recorapencMfie  proi^ortionable  to  ths  lofs  (uftained  *,  and  therefore  jndgmeat 
was  given  for  the  plaintiff.  Ld.  Raym.  Rep.  187.  Pafch.  9  W.  3.  C.  B.  Shapcott  v.  Mugfori. 
^— 'IbM.  189*  Arg.  cites  the  S.  P.  to  have  been  adjudged  foi^the  pbintiff,  MidL  %%  Car*  a.  B.R« 
*       Rot.  249.  Lutfconibe  v.  Porter*        Ld.  Raym.  187.  Shapcott  v.  Mugford. 

[37.  But  in  the  faid  laft  cafe  when  the  tithes  are  fet  out,  Md 
notice  thereof  given  to  the  parfon,  and  he  fends  his  fervant  to  cany 
them  away,  and  the  parijhioner  then  threatens  the  fervant  and  will 
notfvffer  bim  to  carry  them  away^  and  after  the  parfon  leaves  them 
there  a  long  tintr,  to  the  damage  of  the  grafs  of  tlie  parifliioner,  yet 
the  parfon  is  excufed^  if  no  new  requeji  was  after  made  to  the  parfon 
to  carry  them  away.  Mich.  15  Car.  B.  R.  between  Lee  and 
Rufiel,  adjudged  a  good  plea  in  bar  of  the  a£^ion  of  the  parilhioner 
agsunft  the  parfon,  no  nqfnr  requeft  being  alleged,  and  this  upon  de« 
murrer.    Intratur  Trin.  15  Car.  Rot.  691.] 

[  38.  If  a  man  makes  2i  feoffment  ^certain  lands  by  indenture,  aBuKLitt. 
referving  a  way  over  the  land  from  fuch  a  flace  to  fuch  a  place^  y.  TJStoir* 
chough  diis  way  commenced  by  refervation  and  not  by  grant  or  s!c.ad-  * 
preicription,  yet  if  it  be  flopped  he  may  have  an  af^on  upon  the  judged  fur 
^e.    Trin,  11  Jac.  B.R-  between  Chollocombc  and  TiK:kcr,  'JJl^j^'Jf* 

a^udged.]  '  thatthd 

plaintiff 

need  not  come  to  the  defendant  and  (hew  him  that  he  had  occafion  to  make  ufe  of  the  WS^s* 

• 

39.  If  an  owner  fuiFers  beafts  in  agijiment  to  continue  beyond 
their  time,  action  lies.    Palm.  341.  Arg.  cites  45  £•  3.  6* 

40.  A^ion  upon  the  cafe  lies  for  a  thing  which  lies  inffofanci^ 
ms  for  burning  of  goods  or  deedsy  &c.  Br.  Adiion  fur  le  Cafe,  pi.  i  ii« 
cites  2.E.  6.  . 

41.  The  phinuff  fold  certain  truffes  of  hay  to  the  defendant  in  f  14. 1 
fuch  a  meadow^  to  be  carried  away  within  fuch  a  time  ;  but  the  de-  ^' 
fendant  let  it  lie  there  till  it  putrifed  the  meadqwj  fo  that  the  plaintiff  S .  C  Cited 
loft  the  profit  of  the  meadow  for  a  long  time,  and  thereupon  brought  ^^^'^\J^ 
^Etkxi  on  the  cafe  againft  tiie  defendant,  and  adjudged  maintainable.  L's.c!dt^ 
Fitzh*  Action  fur  le  Cafe,  pL  48.  cites  HilL  13  H.  4.                     *  Palm.  .381. 

Arg— S.C. 
cited  altoU  Rep.  318.  Arg.— —Ibid.  319.  S.  C.  cited  by  Dttderidge  J.^-^S.  C.  cited  Godb.  325. 
ia  pL  404.  Arg.  and  Ibid,  by  Doderidge  J.  3  3i.  * ' 

42.  If  I  have  a  way  over  your  land,  and  you  make  a  houje  a^thwgrf 
the  way^  I  (hall  have  affife  of  nuiance ;  but  if  2l  Granger  makes  it,    - 
or  a  trench,  &:c.  adion  upon  the  cafe  lies^    Br.  Action  fax  le  Cafe> 
pi.  57.  cites  22  H.  6*  14.  per  Markham. 

43.  If  2l  fmitb  refufes  to  fhoe  my  horfe^  adion  on  the  cafe  lies  F.K.B.^^* 
aninft  him.    Agreed  by  tihe  whole  court,    Keilw.  SO.  a.  pL  4.  (^>  '^^ 

7?^  t       <j  »»  A  *  ^  r     T-   newnoCes 

Pafch*  18  H.  7.  Anon.  there  (a) 

dtes  S.  O. 
ted  II  H.  6.  55.— —Ld.  Raym.  Rep.  6^.  $.P,  by  Holt  Ch.  J.  For  if  a  man  takes  upon  bim  * 
pttbliek  eiAploTttiom,  be  is  boud  to  ferve  the  ^oWlick  ac  Iflr  as  the  employment  extends^  and 
te  reio£sl  aa  ai^o»  liei» 

2  44-  A£Uoh 


14  *      ZHaxm    [Ca&O 

44*  A£iion  upon  the  cafe  lies,  where  no  other  renudy  isprovided^  tiet 
Br.  Adion  fur  le  Cafe,  pi.  64.  cites  14  H.  8.  31,  per  Brooke  J. 

45*  A  feoffment  was  made  to  B.  to  the  intent  that  he  /hmld  convey 

tiie  lands  to  C.  and  afterwards  B.fold  the  lands  to  J.  S*  and  refufed 

to  convey  it  to  C  whereupon  C.  brought '^n  adion  on  the  cafe« 

Wray  Ch.  J,  and  Gawdy  held  that  the  aaion  lies ;  for  a  truft  to 

convey  the  land  to^another  is  a  good  conflderation  in  equity;  but 

Schute  J.  held  e  contra.  Godb.  64.  pi.  77.  Mich.-  28  &  29  Eliz* 

B.  R.  Megot's  cafe. 

Sw  P.  by  46.  If  one  has  the  nomination^  and  another  the  prefentation  to  aa 

?**^^T-    •^vowfon,  and  he  that  has  the  prefentation  will  not  prefent  the  party 

conceffum!^  nominated,  no  aftion  lies;  per  Cur.  obiter.    Mo.  842.  Pafch.. 

grrCokefc    I3  Jac.  in  pi.  II 37. 
oderiUgr. 
Arg*  RoU  Rep.  196. 

S.  P.  2  47.  If  ^feofferfeals  a  deed  of  feoffment,  and  afterwards  refides  t0 

b  "^^l^'    «tf>f  Uvery^  no  afiion  lies ;  per  Cur.  obiter.    Mo.  842.  Psefch. 

rWge  J.*'"      1 3  Jac-  in  pi.  1 1 37. 

Arg.— - 

S.  P.  s  Vent.  sy.  perTyrrclJ.  Roll  Rep.  196.  in  pL  37.  S..P.  by  Doderidge  J.  and  agreed 

by  Coke  Cli.  J. 

S.P.  %  48.  If  the  tenant  will  not  attorn  to  the  grant  of  a  reverfion  en 

byHa^Jhl   P*^^  "^  aiSion  lies.    Mo.  842.  per  Cur.  obiter.  Pafch.  13  Jac.  ^ 

ton  J.  Arg.    pl«  1 137* 

e S.  P.  ^  ^ 

by  Tyrrel.  J.  %  VenL  17, 


49.  A.  was  feifed  of  a  houfe  newl;^  built,  and  B.  was  feifed  of  a 

houfe  next  adjoining,  and  B.  in  diggtng  a  cellar  fo  n^r  the  houfe 

of  A.  ^t  he  undermhied  it,  by  reafon  whereof  ^^rf  of  A*s  houfe 

feU  into  th^  hole  Jo  digged^  action  on  the  cafe  lies  for  A.  Adjudged. 

Roll  Rep.  430.   pi.  24.  Mich.  14  Jac.  B.  R.   Slingsby  v.  Har<» 

nard. 

'^^"•J4»*        50,  Cafe,  for  that  there  is  a  cuftom  that  every  parijhioner  Jhall 

maii  y.  ^   P^  ^^  '^^  parfon  the  x^th  cheefe^  and  that  at  the  time  he  tendered 

Benham,      them  to  the  parfon^  who  refufed  them^  and  let  them  remain  in  his 

S.  C.  but  no  houfe^  without  taking  them  away,     hey  Ch.  J.  and  Haughton  held^ 

il^RoU  ^^  '"  ^'^  ^^^^  ^^^  a£iion  well  lies;  but  Doderidge  c  contra* 

Rep.  318.     Ley  .68.  6q.  Trin.  20  Jac.  Anon. 

jomatur.  Godb.  329.  pi.  424.  S.  C.  ndjomatur.    But  the  reporter  fays,  that  he  had  heari 

it  was  afterwards  adjudged  for  the  plainti/f. 

r  1  p  1  51.  Cafe  againft  the  parfon,  for  fiot  carrying  away  his  tythe-^cheeffy 
amounting  to  fo  many,  and  which  he  offered  to  him,  but  he  let  them 
^Inu  38i»  bide  half  a  year  in  the  plaintifPs  houfe  againft  his  will,  to  his  da- 
l*rin.»i  mage,  &c.  The  court  feemed  to  agree  that  a£lion  lay;  but  on 
S*a^«  fome  doubt  as  to  the  place  of  tender,  as  it  was  pleaded,  (viz.  That 
Oi.  J^  and  it  was  at  L.  which  was  the  parifh,  and  not  faid  to  be  at  the  houfe) 
HaughcoQ  and  the  adion  not  being  favoured  by  the  court,  the  judgment  was 
^^^^  flayed.  Palm.  341.  HiU.  >o  Jac.  B.  R.  Wifeman  v.  Denham. 
^yntarna*^*!  becaufc  th«  property  was  altered  by  the  ccaderj  aad  tbe&  the  CQQtininnce  in  bis  houfe 

WW 


ZStmt   [Cafe.]  15 

li^u'^^aBiacft:  bift  Doddridge  fcemed  e  contra.  And  as, to  the  pleadings  hta  thooght  the 
^jbnder  ihould  be  incended  at  the  houfe ;  but  Doderidge  and  Haughton  e  contra.  No  judgmenc 
*pras  given,  a  Roll  Rep.  328.  S.C.  adjomatur.— »Godb.  329.  pi;  424.  S.  C.  and  Lea  and 
Haugbton  held  the  action  lay  ;  but  Doderidge  e  contra.  And  as  to  the  pleading  and  intendmeQt» 
iicy  held  it  good  enough ;  but  Dodeiidge  and  Haughton  e  contra.  The  Reporter  adds,  that  hm 
bad  beard  that  judgment  was  aftenl^ards  given  fur  the  plaintiff.  '  '  Ley's  Rep.  69.  70. 
Anoa*  S.  C  accordingly ;  bnt  no  judgment  mentioned.— —S.C.  cited  Noy  7.  32. 

52v  H.  obtained  a  judgment  in  debt  againji  A,  as  executor.^  and  »  ^oM  R«pt 
takes  out  a  Fi.  Fa.  but  before  the  flierifF could  execute  it,  A.fecrete  a^cordl^' 
l^  fraudulenter  felhy  removesy  and  dtfpofes  of  all  the  tejjtatofs  goodsyfo  ingiy. 
that  the  fieriff' is  forced  to  return  Nulla  Bona^  &c.     An  aftion  upon 
the  cafe  Ues  againji  A.  For  the  flierifF  could  not  return  a  Devaftavit ; 
for  he  could  not  tell  what  became  of  the  goods,  nor  can  the  plain- 
tiff have  remedy  by  any  other  aftion,  per  Ley  Ch.  J.  to  which  Do- 
deridge agreed;  biit  Haughton  e  contra,  &  adjornatuft     Godb. 
^84.  pi.  408.  Pafch;  '21  Jac,  B.  R-.  Yates  v.  Alexander, 

53-  Jf  .^  ni*w  feifed  of  land  in  fee  contraSfs  to  make  a  leafefor  yearsy 
and  to  deliver  quiet  po/J}Jp9n^  and  2ijlranger  dijfeifes  him^  he  may  have 
a£l'ion  on  the  cafe,  mewing  this  fpecial  difturbance ;  per  Ley  Ch.  J. 
A  Roll  Rep.  354.  Trin.  21  Jac.  B.  R.  per  Ley  Ch,  J;  obiter. 

54*  Cafe  for  killing  cattle  tnfe^ed  with  the  murrain,  and  throwing  Sty.  ^a. 
the  entrmls  into  the  plaintiff^ s  field^  per  qudd  feveral  beafts  of  the  ?•  ^'  *«*- 
fJaintiJTs  died',  adjudged  for  the  plaintiff,  and  that  this  declaration  |he^!jJi^ 


certain  enough.    All.  2a.  Mich.  23  Car.  B.  R.   Lodge  v.  tiffNifi, 

Wecdcm  &c. 

55.  Whenever  there  is  malice  and  damage  a  man  may  have  ac-  •  it  feemff 

tion  on  die  cafe.  Are.  ii  Mod.  cites*  3  Keb.  753.  and  Vent.  348.  ^^at  it 

Trin.  32  Car.  2.  Anon.  ^  /:>4  J*  fc„^^b, 

^53.  Scowers  v.  Pennington.      '  ■■  But  HY)lt  Ch.  J.  faid  he  was  not  fatitfied  with  this  cafe,    tx 
Hod.  74.  Pafch.  5  Anm  B.  1ft. 


(6.  c)     Spiritual  Fol.iio. 

fl,  TF  A;  and  his  predeceffors  have  ufedtime  out  of  mind  to  find  See(N.c) 
^  et  chaplain  tofing  divine  ferolce,  and  to  perform  the  facrament  pi'^h.*  ^c- 
ind  iacramentals  in  the  chapel  of  B.  within  the  manor  of  D. /^r  B.  tion  fur  le 
hisfervants  end  family,  and  he  d»es  not  find  a  chaplain  according  to  Cafe,  pi. 
the  cuftom,  B.  may  have  an  aftion  upon  the  cafe  againft  him.  j^ ^*^ 
»  22  H.  6»  46.  b.    Co*  5.  Williams  73.]  Br.'junf- 

didtion,  pU 
43.  cites  a»  H.6. 5a.  S.P,— Br.  A^ion  fur  le  Cafe,  pi.  61.  cites  S.C.  and  S.  P.  accordingly, 
Ad  that  the  defindoMt  heing  refuireti  badrefujed^  ad  dawmtm,  &c.  Markliam  faid,  this  is  reiit-fervice, 
aiultbe  plaintiff  may  diftrain;  &  non  ailocatur;  and  a  good  amnt^  though  the  plaintiff  did  not 
/htwfafia  in  hiwfdf^  nor  in  bis  catcrfiors,  and  notwithftanding  Xhat  the  plaintiff  Sd  Mi  fay  tbat  h'.  was 
titert  vben  the  dtftndant  rtfuftd  ;  but  becaufe  the  plaintirT  ^J  not  count  wbat  4  days  in  Lent,  nor  what 
Jays  after  Lent  tbt  Jervice  Jhould  be  dotu,  the  writ  was  abated,  and  the  plaintiff  broiaght  other  writ, 
and  alleged  all  in  certain.  It  was  objected,  ttut  before  the  ftatute  the  plaintiffs 
ancef^or  enfeoffed  the  defendant's  predecefTor  of  fuch  land  to  find  a  chaplain  ut  fupra,  f  T  6  1 
by  which  the  plaintiff  may  have  ccjivit,  and  not  this  writ ;  j^u^'gnicnt  of  the  writ;     L  J 

Ji  non  aOocatur  5  becaufe  he  did  not  triwerfe  tb< pref.riptxcn,  and  by  this  way  he  may 
fifld  3  chaplains  ;  wbereopon  he  traverfed  the  prefcription,  and  the  others  e  contra.  Br.  A^on 
far  le  Cafe,  pL  61.  cites  za  H.  6.  46.*— 5  Rep.  73.  a.  Mich*  34  &  35  Eli?,.  B.  R.  Williams  v. 
Jones.— -S.  C.  cited  Arg.  Litt.  Rep.  95.  tlic  fcrvices  being  to  be  performed  in  hik  private 
•bapef,  and  that  with  this  accords  Mich.  11  £.4.  Rot.  a 6  a.  where  Littleton^  tbqa  a  judge. 
Vol.  II.  C  brooght 


I^  dftfOnjEl    [Cafe.] 

brought  an  ^^on  a^inft  tlie  abbot  of  Hull  in  Yorklhire,  for  not  ftndiAf  a  dttplaifl  to  cMsnt» 
divine  ferrice  in  a  chaple  within  his  manor,  and  prefcribed  that  he  aild  all  tbofe  ivhc^e  eftatti  ho 
had  in  the  manor,  &c.  and  recovered  ;^^aiofl  the  abbou  •  ' 

S.  c.  cited         [  2.  If  the  vicar  of  B.  hath  ufed  time  out  of  miiid,  cither  by  him- 
b^^pl'ut.^  felf  or  another  chaplain,  to  celebrate  divine  fervice  in  the  chapel  rf 
t).  within  the  manor  of  S.  which  is  within  the  parifh  of  B.  every 
Sunday  and  Holy-day  throughout  the  year,  before  the  noOn  of  the 
fame  day,  and  to  adminifter  the  facrament  to  the  lord  of  the  faid  ma- 
nor of  S.  his  men^  tenants  arid  fervants  within  the  precin^  if  the 
fame  manor  inhabiting  and  commorant,  and  the  vicar  does  not  perform 
ity  yet  the  krd  fhall  not  have  an  aftion  upon  the  cafe  againft  him 
for  this,  but  he  ought  tofue  him  in  the  Spiritual  courts  to  compel  him 
to  perform  it  \  for  if  the  lord  might  have  this  adiion,  then  might 
every  tenant  of  the  manor  have  the  fame  aftion,  of  which  perhaps 
there  arc  many,  and  fo  there  Ihould  be  an  infinite  number  of  ac- 
tions for  one  default,  for  this  is  not  a  private  chaple  as  it  is  in 
22  H.  6.  Co.  5.  Williams's  Cafe  72,  refolved.] 
This  be-  [  3-  If  the  inhabitants  of  a  town  have  by  cujlom  had  a  waterings 

longs  not     place  for  their  cattle^  if  this  be  flopped  by  another,  any  inhabitant  of 
J^"         the  town  may  have  an  aflion  upon  the  cafe  againft  him  that  ftops 
it,  for  otherwife  he  (hould  be  without  remedy,  in  as  much  as  fuch 
nufance  is  not  prefentable  in  a  leet  or  turn.    Co,  Litt,  a  cafe  eked 
to  have  been  adjudged  fo  between  Weftbury  and  PoWel  for  the 
inhabitants  of  Southwark,  in  B.  R.] 
S.C.  cited        4«  If  a  man  be  excommunicated^  and  offers  to  obey  and  perform 
Kaym.a26.  the  fentenct^  and  the  bijhop  refufes  to  accept  it^  and  to  affoile  him^ 
^^'  he  wall  have  a  writ  to  the  bifliop,  requiring  him,  upon  the  per- 

formance of  the  fentence,  to  aiToile  him,  &c.  and  the  reafon  thereof 
is,  for  that  by  the  excommunication  the  party  is  difabled  to  fue  amr 
adion,  or  to  have  any  remedy  for  any  wrong  done  unto  him,  \o 
long  as  he  fhall  rem^n  excommunicate.     And   alfo  the  party 

Speved  may  have  his  a£Hon  upon  his  cafe* againft  the  bifhop,  in 
ike  manner  as  he  may  when  the  bifliop  doth  excommunicate  him  for 
a  matter  which  belongeth  not  to  eccleftajlical  conufance.    2  Inft.  623. 

5.  For  a  non-feafance  of  a  fpiritual  matter,  no  a&ion  on  the  cafe 

lies ;  but  otherwife  it  is  where  the  party  receives  a  wrong  \  but 

be  it  for  a  miffeafancey  or  a  non-feafance,  if  no  damage  comes  to 

the  party  by  it,  no  aSion  on^e  cafe  lies  for  it;  per  Coke  Ch«  J» 

2  Bulft.  266.  Mich.  12  Jac.  in  the  cafe  of  Pool  v^  Godfrey. 

iCeb.  947.         6.  An  a<SHon  on  the  cafe  was  brought  for  refufing  to  admit  A^ 

pi. 9. Hill,    to  ^^ facrament.    Judgment  was  ftaid  for  a  fault  in  the  pleadings; 

Car^'j^B.R.  ^"^  ^^  Court  delivered  no  opinion  as  to  the  gift  of  the  action. 

in  cafe  of  '  Sid.  34.  pi.  2.  Pafch*   13  Car.  2,  C.  B.  Clovell  v.  Cardinall. 

SirAndreiv 

Henly  v.  Dr.  Bnrftow,  fays  the  court  agreed  that  an  adiion  on  the  cafe  lay  for  refuftng  the  fft- 

crameut,  becaufe  by  the  ftatute  of  i  Eliz.  cap.    th»  pany  is  bound  to  receive  on  a  penalty. 

Baym.  23.  y.  A£Uon  on  the  cafe  does  not  lie^r  a  legacy^  but  the  parties 
?*^;  ^'  ought  to  fue  for  it  in  the  fpiritual  court,  and  though  fuch  adions 
thc^de-  ^^  were  lately  [viz.  in  the  time  of  Cromwell's  rebellion]  allowed,  yet 
fendantnifi^  it  iv»  Only  propter  neceffitatem  leaft  there  iboiUd  be  a  failure  of 
See.—*  ^  juftice. 


SftiOHtf    (Cafe.    Confpi^cy.]  :):  ^^ 


faiftioe>  tee  being  then  no  fpiritmd  courts )  refolved  pe^  tot.  Cur«  ^^  'i*- 
Sid.  45.  pli  4.  Mich.  13  Car.  2.  B.  R.  Nicholfon  v.  Shirman.         Judg^^* 

for  the  defoadaoty  oiiL 

8.  Ok  ly  a  farfin  for  Stapidattons  agaiuft  his  predeceflbr  who   f  17  1 
}ud  accepted  another  benefice,  and  left  the  houfes  out  of  repair, 
mi  fetfrrtby  that  by  the  cufiom  of  the  realm  be  ought  to  pay  to  the  Carth.  224. 
fiucej^r  tmtfu  denarUrumfimmias  as  arefufficient  ad  repararuTy  and  j^^w***^^* 
that  the  repairs  amount  to  fo  muchy  &c.     It  was  moved  in  arreft  3^  s/c!  and 
rf judgment  that  this  a£tion  does  not  lie,  and  of  that  opinion  was  afier  long 
Pollexfen  Ch.  J.  who  tried  the  caufe,  and  was  of  the  fame  opinion  <ic^ate  tiio- 
now,  becauie  it  was  merely  fuable  in  the  eccleftajlical  courts  and  though  had'judg- 
tfae  cafe  of  Day  v»  Hollington  was  cited  as  adjudged,  Mich,  menc— -« 
3  Jac.  2.  C»  B.  for  die  plaintiff  on  a  demurrer,  yet  the  court  now  S-  ^'  ^'^ 
inclined  to  PoIIexfen's  opinion  but  the  cafe  being  in  thr  paper  to  ^^^waT 
be  argued  again,  and  PoUexfen  and  Ventris  dying  in  the  mean  predecejfar, 
time,  and  the  cafe  being  argued  again  before  Powell  and  Rooks-  d"^  ^^  ^^^t 
by  J.  thcv  gave  Judgment  for  the  plaintiff.     3  Lev.  268.  Pafch.  "^^^l 
a  W.  &  M«  in  C.  B.  Jones  v.  HilL  judgment, 

that  the  re- 
ilgDJtioa  WXalligedioogntralfy  fiod  rtfipiajfetf  without fiylng^  in  ma%'t  epifcopi  as  it  ouf^hc  to  be,  knd 
wkiioot  which  it  does  not  appear  that  the  plaintiff  is  legal  fucccifor,  and  fur  that  reafon  the  de- 
daradon  was  held  ill,  notwithftanding  it  fet  forth  that^^a  the  plain:iff  lu^s  prffinted,  &e.  afint 
Itgiitims  (^  fnadmufuccejfor,  &c  whereupon  the  plaintiff  for  a  i'rr.all  matter  compounded  tho 
BUUer  with  the  defendanu  Lutw.  X15.  Mich,  xa  W.  3.  Reynolds  v.  HeWetu 


(P.c)  InNatureofa*Confpiracy.  [And Pleadings.]  *  J^„%7:^^ 
[jinJ  in  what  this  Adlion  differs  from  Con/piracy.']     racy  be 

r  T^  •  ./r  •  •  againft  ty 

[  I.  TF  in  an  iuiie  between  two  a  ftranger  gives  falfe  evtdsnce  then  it  (ball 
•^  againft  one^fer  quod  the  verdiSf  pajfes  againit  him,  yet  no  ^^?J^ ^jt 
confpinury  lies  againft  him,  becaufe  that  which  is  given  in  evidence  J^J^;^/^' 
\&  not  upon  record*     39  £•  3*  13.  adjudged.]  nn/piracyr 

but  if  it  be 
brought  againft  one  pcrfon  only,  then  it  is  but  an  affion  m  the  cafe  upon  the  falfity  and  difceit  done^ 
becauie  ooe  perfoa  cannot  cunfpire  with  himfelf.    F.  N.  B.  z  lo.  (L.) 

In  a  wrk  of  confpiracy  it  muft  be  httween  «,  but  in  an  a/9i»n  on  the  cafe  it  is  otherwife.  Arg.  % 
Show.  50.  faid  this  ditfcrence  has  often  been  allowed  in  this  court. 

Iht  Hffrrence  between  cafe  and  c',rfpiracv  is,  that  it  is  only  pioperly  an  a£lion  of  confpiracy 
^^bere  iiididmeni  is  for  treafbn  or  felony,  pnd  cites  a  Inft.  56a.  and  therefore  if  fuch  aftion  he 
^Dgbt  9gm£t  If  ami  i  only  is  found  guiky,  no  judgment  can  be  given ;  for  this  is  properly  a, 
confpiraqry  it  being  to  indi^  a  man  for  a  crimifuil  xatter  \  but  where  it  is  only  to  indiA  a  mai\ 
W  an^ifirMMJior,  though  the  aflion  be  againft  2,  and  i  only  is  found  guilty,  yet  judgment  flialL 
i't'aiainft  him  as  in  the  cafe  of  trefpafs ;  for  really  it  is  an  action  on  the  cafe,  and  not  an  a^^ion 
of  coofpiracy ;  per  Bolt  Ch.  J.  in  delivering  tlie  opinion  of  the  court.  5  Mod.  407^  408.  Pafch. 
9  W.  ly  Roberu  v.  SavilU— All  other  cafes  of  confpiracy  mentioned  in  the  old  books  were 
bat  a^ons  on  the  cafe,  and  not  properly  writs  of  gonfpiracy  \  per  Holt  Ch.  J.  Garth.  4x7.  S.  C» 
^*S2  Uod.  209.  S.C.  a&  S.P. 


[2.  If  a  man  brinss  adton  upon  the  cafe  in  nature  of  a  confpt«  If  otieba 
ncy,  and  that  he  m^Uiciotifly  procured  him  to  be  indited  of  an  of-  'jfl^^f.^^ 
finice,  and  profecuted  till  fuit  legitime  modo  acquietatus,  if  the  in-  the^W/- 
S&ment  was  not  goody  the  adion  docs  not  lie,  for  he  was  not  legiti^  mmtUndia^ 
«»  modi  acfuiotatusi  and  this  aftion  is  all  one  with  a  confpiracy  as  "Tg-^i^^^^'^ 
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buthetaket  to  this.    Hill.  8  Car.  B.'R.  in  Hunt  and  Line's  cafe  refolvecf  p«f 

ittbut //««£(  [  3*  ^^  in  an  a£tion  upon  the  cafe,  if  the  plaintiff  declsb-es  that 
the  general  the  dckndznt  falfefy  and  maliciou/h  procured  him  to  be  indited  for 
'£'^*^jtt  *^^'''  ''^  theJaU  to  htm  of  one  Jtlk  Jiocking^  (and  the  vrorA  pair  is 
ft2i  never  «wiV//^/ between  the  word  one  and  filk)  after  verdift  for  the  plain- 
tiff, adjudged  that  the  ai^ion  does  not  lie,  becaufe  the  indiilment 
f  1 8  1  ^^^  ^^  S^^  ^y  r^^fon  of  the  omiffion  of  the  word  Pair.  Hil.  8  Car. 
between  Hunt  and  Line>  per  curiam  adjudged.] 

after  have  a 

writ  of  confpiracy,  &c.  per  Coke ;  Arg.  Le.  279.  in  pi.  377.  cites  9  E.  4.  ii.  by  Littleton. 

It  has  been  often  allowed  in  B.  R.  that  in  confpiracy  it  muft  be  alleged,  that  the  party  was  Ayr- 
-  f/mo  acfuutaiutf  and  (hew  that  it  was  a  fair  acquittal ;  bnt  cafe  will  lie  for  fuch  a  malicious  profe- 
cution  where  the  jury  find  an  igmramuiy  &i-.  and  judgment  for  the  plaintiff.  1  Show.  50.  pi.  37. 
Pafch.  31  Car.  2.  B.  R.  Pollaixi  v.  Evans  St  al'. 

In  aAion  on  the  cafe  for  malicioufly  procuring  J.S-  to  he  indifted  for  exercifiog  the  traAe  of  m 
badgtr  without  lictnctf  pertiuod  be  was  put  to  great  expence,  (but  the  indictment  was  infuflictent.) 
It  was  refolded,  per  Parker  Ch.  J.  and  the  whole  court,  upon  great  conlideration,  that  tbeiv  was 
110  reajonfof  tlxs  Sverfity  bwafteu  a  maUtloui  projtcution  on  a  good  indifimtHt^  and  on  a  had  one,  ;md  tliat 
this  a^ion  lies  as  well  for  damage  by  expmce^  as  by  fcandal  or  imprifonment,  though  the  indiSmera 
he  infuficient,  I  Sallc  15.  Marg.  cites  12  Anns  B.  R.  Jones  v.  Gwyno.— — 10  Mod.  148. 149.  S.  C. 
Hill.  II  Ann.  B.R.  the  court  were  of  opinion  that  fuch  diverfity  was  good;  but  ibid.  217.  HilL 
12  Ann.  Parker  Ch.J.  in  delivering  tiie  opinion  of  the  court,  faid  that  his  opinion  at  firft  was^ 
that  where  the  indi^ment  w;^  neither  fcandalous  nor  fuffjcient,  this  a6tion  would  not  lie,  but  that 
upon  further  confideration  he  had  changed  his  mind  ;  for  imprifonment,  vexation  and  expence, 
sire  the  fame  upon  a  groUodlefs  and  infufiicient  indidtment  as  upon  a  good  one. 
• 

fmmm^^t^  [4.  lu  an  adlion  upon  the  cafe  in  nature  of  a  confpiracy  agatn/f 
Fol.  III.  y/.  and  B.  his  wife^  for  that  they  malicioufly  confptred  to  indii^  ana 
did  indi^  him  SLCcordingly  for  .thefiealing  of  a  rujff^  Anglice  a  wo- 
man's rufF  de  bonis  &f  catalis  de  if.  the  wife^  and  upon  Not  Guilty 
pleaded  a  verdi£l  was  found  for  the  plaintiff,  though  a  woman  being 
a  feme-covert  can  have  no  goods,  yet  after  a  verdict  it  fhall  be 
intended  to  have  been  as  it  might  be,  fcilicet,  that  this  was  the 
goods  of  the  wife  dumfolafuit^  and  that  the  ftealing  was  then^  and 
not  when  flie  was  covert.  Hill.  9  Car.  B.  R.  between  Skinner 
and  Parker,  and  Mary  his  wife,  in  camera  fcaccarii  in  a  writ  of  error 
per  curiam  adjudged,  and  the  Hrft  judgment  affirmed  accordingly. 
Trin.  8  Car.  Rot.] 

[5.  If  an  adion  upon  the  cafe  be  brought  againfl:  three^  for  tbat 
they  confpiratione  inter  eos  habita  malicioufly  andfalfely  did  accufe 
the  plaintiff  of  a  certain  felony y  and  did  procure  him  to  be  bound  to 
the  affizes,  and  did  there  prefer  a  bill  of  indictment  againft  him,  of 
which  an  ignoramus  was  founds  and  two  of  the  dckndxnts  plead  Not 
Guilty^  and  the  third  iuflifieSy  and  they  who  pleaded  Not  (juilty  are 
found  Not  Guilty^  ancf  the  iffue  as  to  him  whojuflified  is  found  for  the 
plaintiff  the  plaintiff  (hall  have  judgment ;  for  this  adion  upon  the 
cafe  differs  from  a  writ  of  confpiracy.  Mich.  9  Car.  B.  R.  between 
Palke  and  Duiuiing,  adjudged  per  curiam,  this  being  moved  in 
arreft  of  judgment ;  but  after  judgment  was  ftaid  per  curiam,  for 
imother  exception,  and  after  the  parties  agreed,  and  fo  no  judgment 
was  entered.    Intratur.  Trin.  9  Car.  Rot.] 

[  6*  In  an  a<^ion  upon  the  cafe,  if  the  plaintiff  declares  that  the 
defendant  did  procure  him  to  be  brought  before  J.  S.  a  juftice  of 
peace,  and  there  accufed  him  for  tbeji^aling  of  a  bull  de  homine  ig^ 
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M9t9 ;  and  after  examination  the  jufiicey  as  much  as  In  him  lay, 

difcbargtd  hwtj  and  after  the  difendant  procured  him  to  hi  brought  ^ 

iifon  J.  D,  another  jujlice^  and  there  accufed  him  of  tiie  (ame 

feJonjy  and  maiicioujly  procured  him  to  be  hound  by  the  faid  jujiict 

to  anfwer  this  at  tie  next  affifes ;  at  which  aiSfes  he  appeared,  and 

the  defendant  faifo  (sf  malitioje  ambiit  ^  conatus  fuit  to  indi£l  him 

of  the  faid  felony^  the  a^Sion  does  not  lie  upon  this  declarationy 

Dccauic  all  that  is  laid  to  be  done,  befides  the  h&  part  of  the  en» 

deavour,  is  not  laid  to  have  been  done  falfo  ^  malitiofe^  but  only 

to  be  done  ordinarily  by  legal  procefs ;  and  though  the  procurement 

of  him  to  be  bound  to  the  next  aflifes  is  laid  to  have  been  done 

maliciouily,  yet  this  is  not  laid  to  have  been  done  falfely ;  and  that 

which  is  laid  in  the  end,  that  he  ambiit  &  conatus  fuit  falfo  &  ma- 

litiofe  to  indicl  him,  this  is  not  any  ad  done,  but  an  endeavour  only^ 

for  which  no  aftion  lies.    Pafch.   1 1  Car.  B.  R.  between  Palke      [  I  g  1 

and  Dunning,  per  curiam,  refolved  after  a  verdidl  for  the  plain- 

tiff,  and  after  judgment  for  him^  and  this  ftaid,  and  a  fuperfedeas 

granted.] 

[7.  If  A.  and  B.  prefer  a  bill  of  indi^ment  of  felony  againft  B. 
[D.J  before  the  juftices  of  gaol-delivery  to  the  grand  inqueft,  by 
confpiracy  beforehand  had,  and  in  an  a£bion  upon  the  cafe,  in  na- 
ture qStl  confpiracy,  for  this  malicious  profecution,  if  the  plaintifF 
does  not  aver  that  he  was  then  in  the  gaol,,  'or  that  the  faid  jujiices 
bad  f9W€r  ad  audiend^  &f  terminand*  felonias^  yet  it  feems  the  ac- 
tion lies ;  for  though  they  had  not  power  to  take  his  indictments 
vet  this  is  a  great  flanaer  and  defamation.  Mich,  o  Car.  B.  R. 
between  Palke  and  Dunning,  after  a  verdift  for  the  plaintiff  upon 
fuch  a  declaration,  this  matter  being  moyed  in  arreft  of  judgment^ 
and  the  Pofiea  ftaid  per  curiam ;  and  the  court  feemed  to  incline 
that  the  declaration  was  not  good*,  but  after  the  parties  agreed,  and 
fo  no  judgment  was  given.     Trin.  9  Car.  Rot.] 

f  8.  In  an  a^on  upon  the  cafe,  if  the  plaintiff  declares  that  the  CI'T       "' 
defendant  A.  being  a  woman,  to  the  intent  to  defame  him,  &c.  and  .        ^^\ 
to  hinder  his  marriage  with  any  woman,  exhibited  quendam  famofum  1"  ,1. 
^  fcandalofum  Ubellum  in  the  confifiory  of  Norwich  againfl  the  plain-  p],  j^,  g.  c. 
tiff,  in  which  it  was  contained,  that  the  plaintiff  did  often  in  the 
night  refort  to  her^  under  colour  of  being  a  fuitor  to  her,  and  lay 
with  hery  and  had  a  child  by  her^  and  after  falfo  ^  malitiofe  pub^ 
lifi)ed  and  affirmed  all  the  faid  matter^  per  quod  all  hone/i  perfonsy 
Deum  prae  oculis  habentes,  have  refufed,  and  yet  do  refufe  to  give 
any  ef  their  daughters  or  relations  in  marriage  to  him  \  and  upon 
Not  Guilty  pleaded,  the  jury  found  a  fpecial  vcrdiCl,  fcilicet,  that 
the  defendant  did  prefer  the  (aid  libel ;  and  that  after,  at  the  general 
feffions  of  the  peace,  the  defendant  being  examined  in  open  feffions^ 
who  was  the  father  of  the  faid  child,  on  her  body  out  of  wedlock 
begotten,  (he  (aid  and  affirmed,  that  the  plaintiff  was  the  father  of 
Ae  (aid  child,  and  the  jury  find  that  the  defendant  faid  the  words 
t)f  the  ^ainnS  falfo  (^  injuriofe^  and  that  by  reafon  thereof  all  honeft 
perfons,  Deum  prae  oculis  habentes,  have  refufed,  hucufque,  to 
ve  in  marriage  to  the  plaintiff  any  of  their  daughters  or  relations. 

diis  cafe  tibis  mfitter  found  is  not  fufEcient  to  maintain  the  ^c- 
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tton,;  fbr  die  lofs  of  his  marriage  is  too  generally  laid,  inafinoch  ai 

he  does  not  mention  any  communication  of  marriage  with  any  won 

man)  or  lofs  of  marriage  with  any  particular  woman  \  and  it  is  not 

^ged  or  found  that  the  likel  was  frderrei  falfo  ^  malitiofey  but 

only  a  legal  proceeding  in  the  fpirituai  court,  for  which  no  action 

Jies ;  2LTii  tht  finding  o?  the  jury  that  Jhe  hid  before  the  jujtices  that 

he  was  the  father  rf  the  childj  and  that  me  (aid  it  fa^  bt  injuriofe^ 

will  not  maintain  the  adion;  becaufe  every  profecudon,  though 

without  malice,  if  it  be  ialfe  is  injurious,  and 'yet  no  adion  lies, 

and  diis  is  none  of  die  qiatter  mentioned  in  the  dedaradon^ ,  Mich, 

10  Car.  in  camera  fcaccarii,  between  Norman  and  S)rmons,  ad-^ 

judged,  and  the  judgment  given  in  B«  R.  e  contm  reverfed  per 

curiam  in  a  writ  of  error,]  .  ^^^ 

S.c.cit«d        ^g^  An  adion  upon  die  cafe  lies  againft  ehurch-twenrdensy  for 

jfin  dliu    **^  *«y  falfely  ^^  malicioufly,  to  die  intent  to  draw  die  plaind£P 

vering  this    within  the  cenfures  of  the  ecclefiaftical  court  for  adultery,  pre^ 

opinion  of  fgnted  him  there,  upon  a  fame  of  his  living  in  adtdtery  with  A.  S^ 

%t^%.  Pafch,  i6  Car.  B.  R.  between  Damont  Ruddock  and  Sheiman,  ad- 

Pafch.10.    }udged  per  curiam,  this  being  moved  in  arreft  of  judgment ;  and 

W.  3.'         diough  the  declaration  was  that  they  two  confpired  to  do  this,  and 

the  one  found  guilty^  and  the  other  not  guiltv,  yet  this  being  but  an 

/  action  upon  the  cafe,  the  ai^on  lies,  and  adjured  accordingly  | 

r  20  1     ^"^  though  it  was  alleged  that  they  made  the  prefentmeni  before  tba 

^         ^      archdeacon  of  Sudbury ^  and  did  not  aver  that  it  was  within  the  jurif* 

diSiion  of  the  archdeacon^  yet  the  a£Hon  lies ;  for  though  it  is  noi; 

within  his  jurifdiftion,  yet  the  vexation  is  the  greater.] 

Br.  Confpi-       [  10.  A  writ  of  confpiracy  lies  for  him  diat  is  indiffed  of  a  com^ 

cU^'s^c^  ;nd»  trefpafsy  and  acquitted^  notwidiftanding  it  was  not  of  felony^ 

BrJ3iii,IZ  3Aff.  13.  adjudged.] 

17.  dies 

S.  C— S.  P.  Pafch.  i{  E.  3. 19.  a.  pi.  34.  For  the  party  is  as  much  damaged  by  impriibonieni 
in  cafe  of  trefpais  as  of  felony,  though  not  in  fo  great  y>er\\ ;  and  the  law  wills  in  every  cafe  wherv 
a  man  is  damaged,  that  he  have  remedy  without  regard  to  the  quantity  of  the  damages.' ■■  1  ^ 
Raym.  176.  Arg.  fays  tl^at  before  the  ftatute  33  £.  i.  of  confpirators,  ana^on  of  confpincy  lay 
only  for  indictments  of  treafon  or  felony ;  but  by  this  ftatute  it  lies  for  trefpais,  and  fo  agatnii 
©ne  only,  and  cites  Trin.  1 1  H.  7. 15.  [26.  a]  pL  7.  [Per  Fairfax.]  S.  P.  Arg.  Vent.  i%*  p 
$.  C.  cued  Mod.  51.— -*— Vent.  86.  Trin.  22  Car.  2 .  B.  R.  At%,  fay»  it  has  been  lately  held  that  no 
action  wiU  lie  for  an  indidUnent  of  trefpafs,  though  falfe. 

Cafe  for  indieiipig  him  of  a  common  tref^aft,  of  which  he  was  acquitted.  The  Ch.  J.  held  the  aAioa 
will  lie  for  the  charges  and  expences  in  defending  the  profecutioni  which  the  acquittal  proves  to 
be  falfe,  and  the  indidling  him  proves  to  be  malicious ;  for  if  he  had  intended  any  thing  for  bit 
own  benefit  or  recom  pence,  he  might  have  brought  a  civil  aAion ;  and  then,  if  he  had  been  ficNttd 
not  guilty,  he  would  have  had  his  cofts  allowed.  Though  the  profecution  be  for  a  trefpafi^  for 
^hich  there  is  a  probable  catfc^  yH  after  acquittal  it  Jhall  bt  aecotmed  malicious ;  the  difference  only  is 
where  the  indiflment  is  fur  a  criminal  matter ;  but  where  it  is  for  fuch  a  thing  for  which  a  civil 
action  will  lie,  the  party  can  have  no  reafon  to  profeaite  an  indi6lmeat ;  it  is  only  to  pot  the  ds* 
Cendant  to  charges,  and  to  make  him  pay  fSees  to  the  clerk  of  the  aflifes,  •  Mod.  306.  Pafch.  30 
Car.  2.  in  C.  B.  Anon.-**Ld.  Raym.  Rep.  381.  S.P.  cited  by  Holt  Ch.  J.  as  adjudged  HilL  34^1 
|c  Car.  2.  B.  R.  in  Shutter's  cafe^  and  in  the  cafe  of  Dobbins  v.  Sir  Richard  Newdigate,  at  the  €04 
•t  the  reign  of  king  Charles  II. 

fnt  if  A.         [11.  If  A.  cauTes  B.  to  be  indiSted  for  a  common  harretor^  upoii 

bui  oTin-  ^^^  indi6bnent  B.  is  acquitted^  he  may  have  an  a£tion  upon  the 

diament'  cafe  againft  A.     Mich.  10  Jac.  B.  R.  between  Meflenger  an4 

agatnft  B.  Read,  adoiicted.] 

mLf  b;^      [  \^'  ^?  ^^  ^^  malkioufly  caufes  ano&er  to  be  indifted  for  « 

coQunod 
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common  barretor  vaithaut  ceUury  though  he  be  net  acquttted^  yet  an  tor,  and  A. 
«aioalie«.    YidcMich.  ioJac.B.R.]  Jil^°a7uf!" 

tice  of  peace  chat  the  matter  of  the  bill  is  true,  and  the  jury  find  af^lnfl  B.  and  he  brings  cafe  in 
nature  of  a  cmifpiracyy  pretending  that  by  reafon  of  A.'s  oath  the  jury  found  tke  indidtment  againft 
him,  tUe  a£Uua  does  out  lie;  per  tot.  cur.  cleaily,  and  judgment  for  the  dwfendant*  Bulft  i85» 
Pafcb.  TO  Jac  Wilh'ns  v.  Fletcher.— And  in  the  above  cafe  it  was  faid,  Arg.  that  in  a  like  caf* 
k  was  adjudged  lately*  in  cafe  of  Porter  v.  Griffith,  in  this  court,  that  fucli  a(5\ion  would  not  lie  ; 
for  thea  Doman  would  dare  complain,  if  thereby  he  (hould  be  liable  to  an  aAion  \  and  if  a  juror 
•r  a  witnefs  come  iu  upon  his  oath,  cafe  lies  again  A  him  for  this. 

[13.  ^0  if  a  man  procures  another,  fidfdy  and  pialicioufly,  to  tlnca^«»»» 

be  indicted  upon  the  ftatute  f^  a  recufant,  by  which  he  Jhould  be  »«?;-;, 

made  a  traytor^  &c.  yet  no  action  upon  the  cafe  lies  againlt  him ;  j-n*    ^^ 

for  no  *  confpiracy  in  furh  cafe  lay  againft  2,  for  treaion  is  fecret  ♦F0.113. 

4A  ifae  mind)  and  when  no  confpiracy  lies  againfi  2,  no  aSfion  ufon  u  1  "^  ^ 

the  cafe  lies  againft  one.     Mich.  I2  Jac.  B-  R.  between  f  Lovet  for  procur- 

and  Fawkner,  per  curiam,  though  this  be  treafon  by  ftatute,  and  ^^^^l^^^f 

not  by  common  law,  the  which  intratur  Mich.  11  Jac.  Rot  464.  trtujnny  it 

Mich.  20  Jac.  B.  Rl  between  J  Smith  and  Crafliaw,  adjudged  in  wasinfifted 

arrcft,  where  it  was  for  treafon  in  words  \  and  the  fame  cafe  was  ^^^'^  ^^^^ 

after  adjudged  accordingly  between  the  fame  parties  in  a  new  ac-  (^q^q^  to 

tion,  though  it  was  there  laid  that  it  was  done  falfa  confpiratione  difcover 

frahabitaA  treafon,and 

•  ■*         ^  ought  not  to 

(onceal  it  for  tlie  leR  time,  becaufe  it  is  againft  the  ftate  of  the  commonwealth.  Coke  Oh.  J. 
conceived  that  the  action  lies  not ;  and  the  court  faid  they  would  well  advife  whether  fuch  a^ion 
lait&f  axid  ilayeU  judgment  qiioufque.  Aod  fays  no  judgment  was  ever  given.  Cro.  J.  357.  pi.  i6* 
Mich.  12  Jac  B.  R-  Lovet  v.FaUcner.<*-— 2  Bnlft.  270.  <S.  C  The  court  inclined  to  be  all  clear 
of  opioion,  that  no  a^ion  lies  in  this  cafe;  but  for  a  fault  in  the  declaration,  and  for  thatcaufo 
only,  the  judgment  was  C^od  querens  nil  capiat  per  hillam.— Roll  Rep.  109.  pi.  49.  S.C.  and 
Coke,  Doderidge,  and  Haugbton  thought  that  no  a^ion  lies,  but  no  judgment  appears.  S.  C« 
cited  2  Roll  Rep.  237.  Arg.  and  fays  it  was  adjudged  12  Jac.  that  it  does  nut  lie,  be- 
caofe  it  ii  dangerous  to  the  commonwealth.  But  Ibid.  258.  Arg.  cites  S.C.  as  (hex\a  F  9  t  *l 
that  judgment  was  never  given,  as  appeared  by  the  rolL         Ibid.  260.  Doderidge  J.     L  J 

faiU  he  thmighc  the  judgment  was  ftayed  for  mifrecital  of  the  itatute,  on  which  the 
atbon  was  founded. 

X  2  RuU  Rep.  136,  237.  S.  C.  held  by  Chamberlain  J.  that  it  did  not  lie ;  but  Hhnghton  J.  • 
contra.— —-Ibid.  25S.  S.  C  The  indidment  was  found  Ignoramus.  [See  260.  by  Doderidge.] 
The  Ch.  J.  held  that  caie  docs  not  lie  in  nature  of  confpiracy,  for  indidling  another  of  high  treafon* 
Haii^hton  J.  held  that  if  the  malice  be  proved,  aod  the  party  acquitted*  confpiracy  would  lie.  Do. 
daidge  J*  took  it,  that  when  either  c::fe  or  confpiracy  is  brought  for  accufmg  another  for  trai« 
terous  wordsy  he  may  by  plea  difcharge  himfelf,  as  to  fay  that  he  heard  the  plaintiff  fpeak  fuch 
words,  and  he,  as  his  duty  was,  revealed  it,  and  the  juftices  caufed  him  to  be  indicted.  But  when 
be  pkadi  t'ig  gvierai  iffitcp  as  in  this  cafe,  then,  if  tlie  party  was  indidled,  and  found  not  guilty,  the 
fubomer  is  puniihable  in  tlus  a^iou^  but  here,  it  toeing  found  Ignoramus,  is  no  acquittal  by  ver- 
4\&f  but  is  ftill  fubjeA  to  another  indi^lment.^-— Palm.  315.  S.  C.  Aates  the  bill  found  Ignor»- 
ro«;  and  by  3  juftices  (abfente  Chamberlaine)  the  judgment  was  arreited.— — Cro.  C.  15.  pi.  6* 
Mich.  I  Car*  B.  R.  the  S.  C.  Refoived  after  divers  motions  that  the  a^ion  lies ;  for  it  being; 
alleged  to  be  falfely  and  malicioufly,  and  by  confpiracy  exhibited,  and  this  being  found  by  ver- 
dt^  it  ought  to  be  pimifhable,  otherwife  none  would  be  fafe.    All  tlie  judges  delivered  their 

opinioos  feriacin^  and  they  gave  judgment  for  the  plaintiff. Lat.  79.  S.C.  Pafch.  z  Car.  ad« 

judged  that  the  ^ion  was  maintainable.*— ^2  Bulft.  271,  272.  S.  C.  ciled  as  adjudged  Micli^ 
I  Car.B.  R.  by  all  the  judges  for  the  plaintiff.— —Jo.  93.  pi.  6.  Hill,  i  Cai*.  B.  R*  ^.  C.  adjudged 
lor  the  ptainti^ 

[  14.  But  Pafeh.  I  Car,  between  the  fame  parties,  fcllicct,*  Smith,  *  Scepi.ij^, 
pbinti^  and  Crawihaw,  Spurle,and  Ward,  defendants,  per  curiam, 
an  a&ion  lies,  where  laid  that  they  malicioufly^  and  by  confpiracy 
iomng  them  beforehand  bad,  preferred  a  bin  of  indictment  againft 
him,  for  fpeaking  treafonahle  words ^  and  this  found  by  verdid,  and 

afar  this  matter  moved  ia  arreft  of  judgment,  the  ii^ch  is  entered 

C  4  Trin* 


«f  9ftion0     [Gafc.     Conf|>iracy.] 

Trm.  21  Jac.  B.  R.  Rot.  651.  and  this  was  after,  fcUicct,  JMdi^ 
I  Car.  at  Reading  tenr.«  Adjudged  per  totam  curiam,  that  the 
adion  lies.] 

15.  A  man  recovered  damages^  and  took  execution  by  elegity  and 
E.  by  con/piracy  caufed  the  jury  to  extend  the  land  too  law^  and  caufed 
them  to  find  that  the  defendant  had  more  land  than  he  had  infadlfjk 
that  the  plaintijf^  who  recovered^  had  all  the  land  of  the  defendant  tti 
txecution^  by  name  of  the  moiety ;  and  yet  becauie  it  .is  by  verdid 
diat  it  is  fo  extended,  therefore  confpiracy  upon  the  cafe  does  not 
lie  againft  the  offender  who  caufed  it  j  by  award-  Br,  A^on  fup 
le  Cafe,  pi.  81.  cites  27  Aff.  73. 
3r.Confpi.  i6.  Conspiracy,  in  nature  of  adion  upon  die  cafe,  was  brought 
^te^S.  c*  ^g^'^^ft  three^  wl^o  conftired  to  make  the  plaintiff  make  one  of  them, 
his  attorney^  by  which  he  Jhould  plead  as  they  puafedy  and  fo  to  caufi 
the  plaintiff  to  be  found  a  villein  to  one  of  the  defendants  ia  another 
county,  where  the  defendant  had  many  friends,  and  the  phintiff  was 
a  ftrariger,  and  this  was  put  in  ure  accprdingly.  The  writ  of  con- 
fpiracy may  be  brought  in  the  county  where  tJie  confpiracy  was. 
Sec  Br.  Confpiracy,  pi,  6.  cites  42  E.  3.  14.  and  Br.  ASion  fur  le 
Cafe,  pi.  16.  cites  S.  C.  and  Br.  Lieu,  &c.  pi.  12.  cites  S.  C. 

17.  j1,    complained  to  y.  S.    a  juflice  of  peace^   that  5.  had 

Jiolen  his  hogs,  whereupon  he  iffued  out  his  warranty  and  A*  was 

brought  before  him  and  examinedy  and  bound  over  to  fejfionsy  where 

he  appeared ;  but  upon  proclamation  made,  that  if  any  one  would 

inform  againft  the  plaintiff,  &c.  none  came  to  give  evidence  againjt 

jf.  and  lo  he  was  difchargcd.    In  a£tion  for  this,  brought  by  A, 

he  had  judgment.     3  Le.  loi.  pi.  146.  Pafch.  26  £liz.  B.  R.  Fuller 

V.  Cook. 

Aaion  up.       18.  The  court  took  a  difference  where  one^  whofe  goods  are 

Innatui^e^of  ^^^^">  comes  to  a  juftice  otpeace,  and  fhews  him  the  matter,  and 

a  confpira-  P^^y^  ^^ot  the  matter  be  examined,  and  that  Juch  a  one  is  examined 

cy,  lies  hot  upon  it ;  here  in  this  cafe  no  aftion  lieth.     cut  if  fuch  a  perfon  in 

^o%r^Js  ^^^^  ^^^^  ^^"  exprefsly  fay,  that  fuch  a  one  hath  fiolen,  &c.  and 

M  India J^'  procures  a  warrant  from  a  juftice  of  peace,  upon  fuch  furmife  to 

went,  and      arrcft  the  party,  upon  fuch  matter  an  adHon  upon  the  cafe  will 

Jv^rt  itio    lie,     3  Le.  loi.  pi.  146.  Pafch.  26  EUz.  B.  R.  in  cafe  of  Fuller 

St  true  \  for         >r^  '^i  r        T  » 

it  is  for  the  v.  ^^ooic. 

king  atid  the  commonwealth,  and  if  it  (hould  be  allowed,  no  indiAmcnt  would  be  preferred. 
Cro.  £.72^  pl'57-  Mich.  41  ^42  EUz.B.R.  Sherrington  v.  Ward. 

r  22  ]  ^9*  A(Slion  lies  for  malicioufly  outlawing  of  a  man,  whereby  ht 

^Rep.  i.  4.  became  y  try  much  damnified,  though  the  proceeding  were  erroneous, 
b.  Buiwer-s  4  Le.  52.  pi.  1 37.  Mich.  26  Eliz.  B.  R.  Bulwer  v.  Smith. 

<:afe,S.C.     ~        -^      "       ^( - 

Forh^  faaviB|g  been  imprifoncd  by  it,  is  good  caufc  of  aftion. 

2q.  Cafe  does  not  lie  where  a  man  purfues  the  ordinary  cemrfe  of 
juflice,  per  Crooke  J.  Bulft.  151.  in  ca(e  of  Wale  v.  Smkh,  ekes 
4  Rep.  146.  [i4.b.]  Cutler  v,  Dixon. 

21.  An  a£tion  upon  the  cafe  lieth  not  for  confpiracy  where  an 
indiSlment  is  preferred  for  felony  by  the  party  grieved,  and  he  purjiies 
it  according  to  tht  lawy  aiid  the  itatutc  of  W.  2.  which  giveth  da* 

mages 


SftiOtljat    [Cafe.    Confpiracy.]  it 

mages  where  the  party  is  acquitted,  proves  this,  and  this  cafe  re- 
maineth  at  the  common  law.  Per  tot.  cur,  Cro.  £.  70,  pL  25. 
Mich.  29  &  30  Eliz.  B.  R.  Knight  v.  German. 

22.  A  writ  of  confpiracy  does  not  lie  before  Ije  is  acquitted  of  Cafe  for 

the  indi<Ebnent,  or  before  it  be  traverfed  or  otherwife  avoided  by  f^**!^^^'*^ 

error ;  for  if  it  ihould,  it  might  prevent  the  trial  at  law.     Golds,  51.  n^^Ufk 

pi.  14,.  Pafch.  29  Eliz*  Hurlftone  v,  Glaftour.  and  malici- 

ous imdi^'* 
mmt  for  haitery,  whereof  be  'was  legitimo  modo  acqaietatiis ;  upon  the  trial  it  appeared  chat  tho 
fkuidif  was  m  •tbirwlje  ac^ultud  than  by  a  nolle  prtfequiy  and  this  being  made  a  point  for  the  opinioa 
of  the  court,  it  was  neld  that  this  evidence  did  not  fupporC  the  declaration,  becaufp  the  nolle  pro- 
ieqni  was  onh  a  difchar^e  as  to  the  indictment,  but  no  acquittal  of  the  crime.  1  Salk.  az.  pi.  i  f, 
Mich.  3  Ann.  Goddard  v.  Smith.— -6  Mod.  z6i.  S.  C  the  court  all  feemed  clear  that  the  ac^ioa 
did  not  lie,  but  gave  do  rule.-  ■!  x  Mod.  56.  pl«  32.  Pafch.  4  Ann.  S.  C.  that  the  non-pros  is  onlj 
a  difch^rge  of  the  indidUnent.*-— 3  Salic  245.  S.  C.  the  court  tieUl  that  it  ought  to  be  an  acquittal 
iipon  the  meri^  of  the  caufe,  which  was  never  tried  in  this  cafe^  and  the  not  trying  it  was  no  d^« 
fault  of  the  defendant ;  And  per  Holt  Ch,  J.  this  is  no  difcharge,  but  is  only  puttnig  the  defendaat 
ftne  die;  lor  the  auoroey  may  take  out  new  procefs  if  he  will. 

23.  If  one  comes  to  a  juftice  of  peace,  and  complains  that  J.  S,  li^hft'-^yf 
is  a  felon,  and  hath  ftole  certain  goods,  and  the  juflice  commands  the  ^'*'"  ^'""^"J^ 
party^  who  ctmtplains^  to  be  at  the  next  Jfjjtons  and  prepr  a  btU  ef  him  for  an 
tndi^fment  againji  the  felon^  and  give  evidence  again/t  htm^  who  doth  9ff'"'^* '» *• 
accordingly i  in  this  cafe  neitl^erhe  nor  the  juftice  ihall  bepunifhed  ^^]^^f/^, 
jn  confpiracy,  althpueh  the  felon  fo  indided  be  acquitted.     Per  although  ' 
MountagMe  Ch,  J.  mo,  6,  pi,  22.  Pafch.  3  E.  6.  Anon.  the  accufa^ 

tion  be 
f4!fe,  yet  he  is  txatfabk ;  hut  if  the  pa^ty  be  never  accuftdy  but  the  juftice  of  his  malice  and  own 
head  caufe  bim  to  be  arreted  it  is  otherwife.    Per  Clench  and  Gawdy.    Cro.  £.  130.  pi*  2.  Pafch. 
31  Eliz.  B.E.  in  cafe  of  Wioflbaru  v.  Clere.-r?— Le.  1S7.  pi.  263.  S.  C.  and  S,  P.  by  Gawdy  and 

Clench. 

In  cafe  for  malicioufly  profecuting  an  indi6hjient  agatnft  the  plaintiff  of  which  he  was  acquit- 
ted ;  it  appeared  ufxin  the  evidence  that  the  defendant  was  a  juftice  of  teacf^  and  proared  fome  wiu 
mtffti  to  atptar  a^ainft  the  plaintiff,  and  hit  twn  name  w*is  indarfd  vpjxm  the  indiflnunt  to  give  evidente*  . 
The  qpuiT  agreed  that  this  does  not  make  him  a  profecutor ;  for  if  a  juftice  of  peace  knows  an^ 
that  can  ^ve  evidence  againft  o:ie  indited,  he  ougfit  Co  caiife  him  to  do  it.  Vent.  4:-.  Mich,  it 
Par.  a.  B.R.  Girlmgcon  v.  Pitfield.— -z  Keb.  573.  pi.  85.  S.C.  fays  it  was  alleged  that  he  letuled 
bail,  and  that  by  hearfay  he  paid  the  fees  of  the  profecuiion ;  but  the  refufal  of  bail  not  beiog 
proved,  nor  any  pofitive  averment  of  his  profecution  or  payment  of  fees,  the  plaintiff  was  non- 
fuitedt  A°<1  P^  cur.  ftridt  proof  of  malice  in  this  cafe  of  a  juftice  is  requifite,  and  procurias 
witoefies  ii  no  profecution. 

24-  If  one  juror  labours  another  unduely^  an  adion  lies  becaufe  it  Cafe  againfi 
IS  in  nature  of  a  confpiracy  j  cited  by  Doderidge  L     Palm.  143.  as  l/*''^T" 
34  Eliz.  Jerome  v.  Malon.  ouflfindimng 

the  plaintiff 
wf  hwretry.    RefoWed  that  the  action  docs  not  lie  though  it  be  faid  malttiofe ;  and  judgment  againft 
Che  plaintiff.    Comb.  116.  Trin.  i  W.  &  M.  in  B.R.  Stowball  v.  Anfell.— — Ibid,  the  court  cittd 
the  cafe  of  lord  MACci.sspisLDy.GRosvENoiiin  the  exchequer  in  adlion  of  the  cafe,  where 
|he  defendant  pleaded  that  he  was  a  juryman,  and  made  his  prefentment  as  a  juryman  on  his  oath, 

and  though  the  declaration  was  malitiofe  yet  the  plea  was  held  good. 3  Mod.  41.  tlie  earl  o£ 

l&icciesfield*s  cafe.    Pafch.  36  Car.  2.  B.  R.  the  S.  C.  but  S.  P.  docs  not  appear. 

25.  Cafe  in  nature  of  confpiracy  for  a  flander  is  only  for  damages,     f  2 1  1 
and  lies  well  though  the  indi£fment  is  erroneous^  or,  as  has  been  ad-     ^ 
judged  (as  Yelverton  J.  iaid)  if  a  bill  be  offered  and  Ignoramus  when  an 
found.    Yelv.  46.  Trin.    2  Jac.  B*  Iji*  indiamcnc 

of  treafon 
is  preferred  and  Ignoramus  found,  the  defendant  maybe  guilty  notwithftanding ;  fo  that  action  does 
not  lie.    Lat.  80.  Arg.  cites  Mich,  zi  Jac  Falkner's  cafe  [alias^  Lovet  ▼.  Falknen] 

26.  Addon 


2Z  afttOttH    [Cafe.     Conipiracy.] 

Yeiv.46.         26.  A^on  upon  die  cafe  in  nature  of  conipiracy,  for  (hat  die 

^dged^ac    defendant  procured  tlie  plaintiff  to  be  indiiied  for  a  common  bar^ 

cordingly.     ret(n'<^  befsn  y.  5.  and  y.  D,  }u/iicis  ofthi  peace^  nee  non  ad  div^rfaf 

fihniasj  (sT^ .  audiend^  &  Urmtnand'  and  faid  that  he  was  acquitted. 

But  in  the  record  they  are  mentioned  as  juftices  of  peace  only* 

Refolved  by  aH  the  juftices,  contra  Williams^  that  becaufe  the  juf* 

tices  of  peace  have  authority  to  inquire  and  hear  it  widiout  any 

commii&on  of  oyer  and  terminer,  there  was  no  failure  of  the  record^ 

and  the  a£lion  did  lie*    Cro.  J.  32.  pi.  4.  Trio.  2  Jac,  B.  IL  Barnes 

V.  Conftandne. 

€rocn».4o6,        27.  In  cafe  for  ton^ing  to  indict  one  for  a  felony^  Crooke  /• 

Scnict'dif.  '^^  ^^  difftrence^  wb^i  a  felony  was  done  revera,  and  where  not^ 

lerence     *  if  it  be  a  mere  falfe  allegation,  and  no  felony  (k>ne,  yet  if  fuch 

Mm.  Arg.  a  matter  is  laid  to  his  charge,  and  he  acquitted,  there  this  a£lioa 

well  Iteth ;   but  otherwife  where  in  faSo  &  in  yeritate^  fuch  a 

felony  was  don^,  and  this  laid  to  his  charge,  and  he  acquitted, 

he  ifaiall  not  for  this  profecution  have  diis  aSion,  becaufe  diis  is 

in  advancement  of  juftice,  and  for  the  finding  out  and  due  punifh-* 

fhg  of  offenders*    %  Bulft.  331,  Hill.  12  Jac,  in  cafe  of  Hercot  v« 

UnderhiUr 

28.  A.  indi£bd  B.  for  a  robbery  of  him,  but  Ae  bill  was  found 
ignoramus.  B*  brought  an  a£Hon  and  fets  fordi  all  the  matter, 
diat  h*falf$  l^  malittife  charged  him  with  felony,  &c.  and  felfo  t€ 
malitioie  exhibited  a  bill  of  indifhnent,  &c«  whereby  he  was  put  to 

Jreat  charge  for  defence  of  his  good  name«  The  defendant  juftU 
edi  and  found  again/i  hsnu  And  adjudged  for  the  plaintiff.  Upon 
error  brought  in  the  exchequer-chamber,  it  was  affiened  that  this 
exhibiting  a  bill  of  indictment  is  no  caufe  •f  a6Uon.  But  adjudged 
by  all  that  the  a£lion  lies ;  for  though  the  exhibiting  a  bill  upon 
true  and  juft  prefumptions  be  excufable^  and  no  a<Sion  lies,  yet 
when  it  is  alleged  that  he  falfo  &  malitiofe,  without  any  fuch  caufe, 
had  accufed  him  of  felony,  and  exhibited  this  bill  falfo  &  malitiofe, 
it  is  great  caufe  of  (lander  and  grievance,  and  juft  ground  of  a6lion; 
the  defendant  having  alfo  made  his  juftification,  and  all  his  caufee 
efjujlification  found  falfe.  Cro.  J.  490.  pL  10.  Trin.  16  Jac.  B.  K« 
Pains  V.  Porter, 

29.  An  a£lion  upon  the  cafe  will  lie  for  maltcioufly  bringing  an 
aAion  againil  one  where  he  had  no  probable  caufe^  and  if  fuch  a6* 
tions  were  ufed  to  be  brought  it  would  deter  men  from  fuch  mali- 
cious courfes  as  are  fo  often  put  in  pradiice.  Per  Roll  Ch.  J.  Styl« 
379«  Trin.  1653.  in  cafe  of  Atwood  v.  Mpnger. 

And  It  is  30.  Cafe  for  caufing  a  falfe  presentment  to  be  made  againfl  the 

t^^ve***'  plaintiff  before  the  confervators  of  tie  river  Thames ;  after  a  verdid 
b^en  ad-  for  the  plaintiff  it  was  moved  that  the  confervators,  &c.  had  7f# 
ju(iged  ac-  authority  to  take  fuch  prefentraent.  Roll  Ch.  J.  held  it  all  oqq 
Ti-^n  Te^  whether  here  was  any  juriididion  or  not ;  for  the  plaintiff  is  pre* 
Car.  B.R.  judiced  by  the  vexation,  and  the  confervators  took  upon  them  to 
in  cafe  of  have  authority  to  take  the  prefentment.  Sty.  378*  Trin.  1653^ 
^^l^    Atwood  V.  Monger. 

An  a^ton  upon  the  cafe  lies  for  btingm^  m  <i^pfal  agalnil  one  im  C  B*  tboogh  it  be  cmm  mm 
judice  by  rcafon  of  the  vexation  of  the  party.  Per  Roll  Ch.  J.  Sty.  179.  Trin.  1653^  S.C.  cite4 
by  Parker  Cb.  J.  in  delivering  the  opinion  of  the  court,    so  Mod. » 1 9.  Hill,  x «  Aon.  B.  R. 

'  31.  G(Kxh 
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31.  Goods  were  impirttd  hy  merchants  denizen^  wbf  paid  tht 
atftom  as  fuch^  and  aftorwards  B.  feifed  the  goods  as  the  goods  of 
merchants  alien^  the  cuftom  being  paid  as  for  the  goods  of  mer- 
chants denizen  only,  and  then  ,profecuted  an  information  in  the 
ixcbeqiurj  f^gg^f^ing  as  ahovfj  whereby  the  goods  were  condemned 
as  forfeited.  1  hereupon  the  merchants  brought  an  a£lion  on  the 
cafe  againft  B.  and  it  was  found  that  B.  ialfdy  and  malicioufly  ex* 
hibited  the  information.  The  queftion  was  whether  the  action  lies, 
the  goods  being  condemned  as  forfeited  iy  the  judgment  of  the  courts  . 
whidi  the  party  might  have  prevented  by  coming  in  before  judg- 
ment upon  proclamation,  and  claiming  property,  as  Hale  Ch.  Baron 
^d,  and  that  if  fuch  adion  fbould  be  allowed  the  judgment  would 
be  blown  off  by  a  fide-wind,  that  the  mifchie&  are  great  on  both 
fides,  and  the  cafe  is  of  great  concernment.  The  cafe  was  after- 
wards argued  for  the  defendant  and  exceptions  taken  to  the  plead- 
ings. And  in  Hill,  term,  14  &  15  Car.  2.  judgment  was  given 
for  the  defendant  [but  whether  on  the  point  of  law  or  on  the  plead- 
ings rem  conftat.]  Hard.  194,  &Cr  200.  Trin.  13  Car*  2.  Vander- 
)mgh  V.  Blake. 

32.  If  a  man  be  profecuted  with  all  .poffible  violence,  and  with  Xf  tliere  bo 
apparent  malice  exprefied  in  words  or  otherwife,  yet  if  fuch  pro-  ^  P^^^f^^ 
(ecution  were  for  a  juft  caufe,  and  the  party  be  condemned,  fuch  cence'is^not 
action  lies  not;  for  the  law  takes  no  notice  of  malice  where  the  material, 
castfe  of  prtrfecution  is  notfalfe.     Arg.  Hard.  196.  in  cafe  of  Van-  ^*"j?  "^^ 
^erberg  v.  Blake.  malice 

without 
any  colonr  of  caufe,  per  cur.    6  Mod.  25.  Mich.  1  Annae  B.  R.  Anon* 

33.  Cafe,  &c.  for  falfely  and  malicioufly  indining  the  plaintiff  Sid.  261.  pi. 
for  a  refcous ;  it  was  moved  in  arreft  of  judgment  that  this  adlion  ^^j  fe^Val 

would  not  lie,  becaufe  this  indid^ment  was  only  for  a  lare  trefpafs ;  agrccU  that 
rile'  court  inclined  that  the  aftion  would  not  lie  j  but  no  judgment.  »«  aciion 
Raym.  1-35.  Trin.  17  Car.  2.  Low  v.  Beardmore.  '    ^l^nl  one 

of  a  trefpafs  or  refcous.  For  if  it  (hould  it  would  be  a  great  difcouragement  to  profecuton ;  bat 
Twifden  J.  thought  thst  if  fcienter  &  malitiofe  be  in  the  declaration,  and  the  intent  to  vex  hiin» 
and  all  this  proved  upon  the  evidence  as  ic  ought,  that  then  the  a^ioa  would  Ue ;  but  judgment 
was  ftajred  till  niaved  again.. .  Lev.  169.  S.  C.  and  S.  P.  by  Twifden,  but  it  not  being  fo  laid,  ho 
9nd  Wiodhann  only  in  court,  held  tliat  the  action  did  not  lie,  and  flayed  the  judgment. 

34.  Cafe  for  malicioufly  indiiling  ajujiice  of  peace  for  delivering  Vent.  43. 
a  vagrant  out  of  cujiody  without  examination^  contrary  to  laxu ;  ad-  ^^^'  ^^^ 
judged  an  a£lion  will  lie  for  that  die  indiftment  contains  matter  of  ciincd  that 
imputation  and  Jlander  as  well  as  crime^  and  it  is  npt  like  an  in-  ^^  aaion 
dioment  of  forcible  entry,  &c.  where  the  indi<9:ment  contains  crime  a^-^^^n^ur 
without  flander.    Raym.  180.  Pafch.  21  Car.  2.  Sir  Andrew  Henly  —ibid,  1^ 
v.Dr.Burftal.  s.c.  ad- 

judged  fur 
tbeplaimUE— —  2  Keb.  4S6.  pi.  ^9.  S.  C.  the  court  inclined  againft  the  aflion;  fed  adjorna* 
tur.— *-Ibid.  494«  pi.  4.8.  S.  C.  judgment  for  the  plaintiff,  nili,  &c..— «-S.  C.  cited  by  Holt 
Cti.  J.  Ld.  Raym.  Rep.  379.  Mich.  10  W.  3.  that  the  opinion  of  the  judges  in  the  cafe  of  Henljr 
V.  BarllaU  was  that  no  a&ion  will  lie  for  falfely  and  maliciouAy  procuring  one  to  be  indrifd  if 
m  irefpafs,  and  faid  he  remembered  they  were  of  fuch  opinion,  and  denied  the  cafe  of  7  H.4.  31^ 
Bitt  be  Cud  that  though  he  bad  great  regard  to  what  the  judges  then  Cud,  the  court  being  then 
^onipofed  of  very  learocd  mcDf  yet  that  opinioa  w^s  oot  judicialf  fuch  matter  not  beipg  then  ii^ 

35,  In 
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35*  In  cafe,  &c.  in  the  nature  of  a  confpiracy,  for  inditing  the 

plaintiff yir  barretry^  one  of  the  defendants  mly  was  found  guilty.    It 

was  moved  in  arreft  of  judement,  that  one  cannot  be  guilty  of  a 

confpiracy  alone ;  but  adjudged  that  this  being  an  adion  chi  the 

cafe  it  is  well  enough.  Rayn>.  i8o.  Pafch.  21  Car.  2.  B.R;  Price 

^  v.'Crofts, 

Raym.  176.^      36.  A  bill  in  nature  of  a  confpiracy  againil  3,  for  caufing  the 

^'if  *  ^'      flointiffto  he  arrejled  in  London  on  purpofe  to  vex  and  imprtfon  hint, 

t«5curf^    ^tnowing  that  he  was  not  able  to  find  bail,  when  in  truth  they  had 

for  the       '  no  caufe  of  a^fion;  upon  Not  Guilty  pleaded,  only  one  of  them 

plaintiff—    ^^s  found  guilty.    It  was  moved  in  arreft  of  judgment,  that  the 

Jlpl^S^C,  plaintiff  ought  to  have  fhewed  that  he  was  acquitted,  for  a  bill  of 

.  adjudged      confpiracy  will  not  lie  till  acquittal  j  but  becaufe  this  bill  is  in 

nature  01  an  a£tion  on  tbe  cafe,  and  the  confpiracy  alleged  is  by  way 

r  2  C  ]      of  aggravation^  the  ground  of  the  adion  being  the  caufelefs  troub- 

»     ling  Sie  plaintiff  to  put  in  bail,  and  in  this  cafe  the  adion  does  not 

f«r  the         fail,  though  one  only  was  found  guilty ;  for  the  title  of  the  a(%on 

plaintiff;      here  is  Iivplacito  tran(greffionis  uiper  cafum,  and  therefore  all  the 

Sancc'of*^  court  were  of  opinion  for  the  plaintiff,    Vent,  13.  i8,  Pafch.  2J 

the  aAion     Cgr,  %,  Skinner  v.  Gunter, 

Vf»s  the  un- 
due arrel^ing  the  plaintiff,  aifd  not  the  confpiracy ;  but  Morton  J*  was  of  opinion  that  this  wa« 
sn  aflion  of  ponfpiracy,  and  that  two  being  acquitted^  the  plaintiff  unnot  have  judgment  agaiuft 
tl>e  third.  The  reporter  adds  a  nota,  that  it  feems  to  him  that  the  plaintiff  ought  not  to  have  judg« 
ment,  becaufe  it  feen^s  to  be  a  formed  a^oQ  of  confpiracy  by  the  words  in  the  declaration,  viz* 
ftr  couffiiraiionem  inter  eoi  bahitam,  and  tl^e  verdiA  has  falfified  the  declaration  ;  for  by  the  acquittal 
of  all  the  dt^fendanis  but  Qn^|  it  is  f^und  ii>  efiedt'tl^at  there  was  uo  confpiracy  as  the  plakuiff  hat 
>#ounied» 

37.  Cafe  for  felfely  indi£Ung  the  plziniiS'  of  perjury^  injwearing 
in  afuit  between  the  father  and  J.  S.  tried  before  Wylde,  that,  &c, 
Exception  was  taken,  that  it  was  not  jhewed  in  whatfuity  whether 
in  deity  J>r  an  action  upon  the  cafe^  ^c.  fed  non  allocatur ;  for  per 
curiam  were  the  firft  indi£hnent  ill,  though  no  confpiracy  will  lie, 
yet  an  aSion  upon  the  cafe  will  lie,  and  judgment  for  the  plaintiff. 
3  Keb.  141.  pi.  10.  Pafch.  25.  Car.  2.  B.  K.  Smithfon  v.  Simp* 
fon. 

38.  In  aAion  on  the  cafe  for  falfely  and  malicioufly  inditing  the 
plaintiff  for  a  deceitful f ale  of  hair ;  it  was  moved  in  arreft,  that  this 
was  only  a  mere  trefpafs,  and  no  matter  indictable  \  fed  non  alloca- 
tur; for  it  is  a  matter  criminal,  flanderous,  and  fraudulent,  and 
judgment  for  the  plaintiff.  3  Keb.  837.  pi.  75.  Brigham  v.  Bro- 
cas. 

39.  Cafe  lies  for  a  malicious  profecution  of  an  information  in  the 
clerk  of  the  crown's  name  for  ill  words  and  a  battery,  of  which  the 
now  plaintiff  was  acquitted  by  verdid.     2  Show.  295.  pi.  292^ 

'  Pafch.  35  Car.  2.  B.  R.  Moor  v.  Shutter. 
Aseafefor       40.  An  a£tion  lies  for  a  malicious  profecution,  though  the  judges 
Sahu^ffbe-  pi'^ccedings  are  erroneous.  2  Show.  145-  pi*  121.  Mich.  32  Car.  2% 

in^ church'       JD.  Iv. 
%uarj$ftf  and 

having  given  an  iKcouut  at  the  end  of  the  year  to  his  facceffor  and  the  pariihioners^  the  defmdmi 
fiiifeJy  and  malicioufly  fitfd  him  in  ibejpintuai  court  l»  rtmier  an  account ^  and  that  tbt  judge ,  ai  the  rtfu^ 
•f'tbt  difcttdant^  excommmcstcd  Inmjor  not  giving  an  accounts    It  was  moved  in  ai  rcu  of  jydgmc«c, 

(has 


{ 
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iSiat  thi  court  was  to  Mame*  and  not  the  defendant,  for  the  fentence  waf  given  by  the  court ;  but 
adjudjcd,  that  the  action  lies  againft  the  defendant.  Raym.  418.  Mich.  32  Car.  2.  Grey  v.  Dny. 
1  Jo.  1^2.  Gray  v.  Decge  S.  C.  fays  nothing  of  the  excommunication^  but  adjudged  fur 
the  pbtntiif ;  for  the  malicious  profecution  i^a  terop«ral  injury,  which  ought  to  be  rdGomf)enoed 
in  damages.— ^2  Show*  144.  pi.  lai.  Gray  v.  Dioht.  S.C.  adjudged  for  the  plaintiff  by  the 
wtlole  court  on  a  folemn  debate^  though  they  did  not  Ihew  the  caufe  upon  which  he  was  pr»- 
fecutedy  but  only  to  account  generally  ;  and  to  cite  a  churchwarden  to  account  that  has  accounted 
before  is  af^ionable,  though  he  goes  no  fartlier,  and  though  nuumg  enfiud  but  an  excomnmnicathnf  ami 
m€afias  9or  ioty  txfrtj'i  datnuge  laid\  for  the  court  wiii  coiiiider  of  Che  confequences  of  aa  ex€ru&« 
Brafiicatiofk 

41.  A.  brought  cafe  againft  B.  for  falfcly  and  mallcioufly  pro- 
curing him  to  be  indiofedfor  confpiring  to  lay  a  haftard  child  to  B.  §f 
which  indidtment,  upon  trialy  A,  was  acquitted  \  after  verdidt  for  the 
plaintiff^  upon  Not  Guilty  pleaded,  adjudged  that  the  adion  well 
lay,  for  the  confpiracy  was  a  thing  punifhable  at  common  law  by 
fine  and  imprifonment,  &c,  Ld.  Raym.  Rep.  81.  Pafch.  8  W.  3. 
Pedro  V.  Barret. 

42.  Cafe  in  nature  of  confpiracy  for  malicioufly  caufing  him  to 

be  indicted  of  a  riot  of  which  he  was  acquitted  by  verdi£t ;  upon  a  Carth.  41s. 
motion  in  arreft  of  Judgment  the  court  held  that  aftion  lies  for  ?-^'  ^"<* 
malicioufly  cauGng  A.  to  be  indifted  whereby  he  is  damnified  i.  In  iffij^c? 
bis perf&nj2shj  imprifonment,  2*  In  reputation^ zs  byfcandal,  3.  In  —5 Mod, 
roperty^  as  by  expence.     But  in  the  laft  cafe  the  indidhnent  muft  394-  J.C 
e  found  or  ignoramus  returned,  though  it  needed  not  in  the  1  firft.  JJ^fj^  ^71 
But  if  the  indilhnent  be  found  by  the  grand  jury,  defendant  fliall  s.c.  the 
not  be  obliged  to  (hew  a  probable  caufe^  but  the  plaintiff  muft  prove  re^o^utiom 
txprefs  malice  and  rancour ;  and  fo  it  muft  be  where  the  indid-  courT  md 
ment  contains  fcandal,  or  the  party  has  been  imprifoned,  though 
Ignoramus  be  returned;  for  innocence  is  not  fufficient;  judgment  ("  26  1 
affirmed-  i  Salk.  13.  pi.  5.  Mich.  lo  W.  3.  B.  R,  Savil  v.  Ro- 
berts* judgment 

affirmed— 
XI  Mod.  £oS.  S.  C.   and  nidgment  affirmed.— «-« Ld.  Raym.  Rep.  374.  S.C.  aad  judgment 
aflirmed.  ■    ■  S.  C.  cited  by  Parker  Ch.  J.  10  Mod.  217. 

43.  There  is  a  gre>it  difference  between  bringing  an  z£X\on  ma- 
liciouily,  and  profccuting  an  indiHrnent  malicioufly  \  and  that  notion, 
that  no  a^on  doth  lie  for  bringing  an  a^ion  malicioufly  is  not  to  be 
taken  largely  and  univerfally,  but  with  fome  reJiruiions\  for  if  a 
man  brings  an  a6lion,  he  either  claims  a  right,  or  complains  of  an 
Injury;  and  the  law^ways  allows  him  to  take  his  courfe  of  law 
to  obtain  his  right,  or  to  be  fatisfied  for  his  injury;  and  thi^  is  al- 
lowed in  all  courts.  4  Co.  16.  If  a  man  fays  to  another  who  is 
heir  at  law,  and  feifed  of  lands,  You  are  a  baitard,  thefe  words  are 
adionable ;  but  if  he  fays,  You  are  a  baftard,  and  I  am  heir  to  the 
eftate,  the  addition  of  the  latter  words,  though  falfe,  make  them  not 
sdionable,  becaufe  he  claims  a  right.  The  law  hath  provided  that 
no  man  (hould  profecute  without  finding  pledges,  and  that  was  a 
fecurity  againft  troublefome  actions ;  then  if  the  plaintiiPs  fuit  be 
Xexatious  an4  groimdlefs,  he  ihall  be  amerced  pro  falfo  clamore, 
and  though  thefe  amerciaments  be  now  matters  of  form,  and  there- 
fore fcveral  afts  of  parliament  have  given  cofts  to  defendants,  yet 
ve  muft  judge  by  the  reafon  of  the  layr,  as  it  ftood  anciently}  but  ~ 
ia  the  cwT  9f  an  indi^^cnt  there  is  no  prpvificn  or  remedy  but 

by 
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by  brifij^mg  an  a£Honi  $  but  if  it  appears  the  adim  is  broughC 
merely  for  vexation  and  c^preffion,  ^e  puty  grieved  in  feme  cafin 
ihall  have  adion  fur  caie  i  he  Ihall  not  indeed  iay  generally,  that 
he  ialfely  and  malictouflyy  without  probable  cauiie,  did  bring  an 
a6lion,  &c»  but  if  he  ibews  any  fpecial  matter^  whereby  it  ap- 
pears to  the  court  that  it  was  frivolous  and  vexatious,  he  mall  have 
an  adion,  as  in  the  cafe  of  Daw  v«  Swainb.  i  Sid.  424.  i  Saund. 
228.  Skinner  v.  Gunton.  Per  Holt  Ch.  J.  in  delivering  Ae 
opinion  of  the  court,  i^  Mod.  210,  21 1.  Mich.  10  W.  3.  B.  R. 
Savill  V.  Roberts. 

44.  There  is  no  arguing  from  anions  on  die  cafe  to  a£tions  of 
€onfpiracy.  Adtions  of  confpiracy  are  the  word  fort  of  actions  in 
the  world  to  be  argued  from,  for  there  is  more  contrariety  and 
repugnancy  of  opinions  in  them  than  in  any  other  fpecies  of  a£Hon9 
whatfoever ;  per  Parker  Ch.  J.  in  delivering  the  opinion  of  the 
tourt.  10.  Mod.  218,  219.  Hill.  12  Annse  B.R.  in  cafe  of  Jones 
Y.  Gwynn. 

45.  Cafe  lies  not  unlefs  the  indiSiment  be  dther  determined  or 
deferted',  per  Parker  Ch.  J.  in  delivering  the  judgment  of  the  court. 
But  confpiracy  lies  not  without  acguitta^^nd  the  only  reafon  is,  be- 
caufe  it  is  g^  formed  aSiion^  and  the  form  of  the  writ  in  the  regifier  is 
lb,  whereas  a£iion  on  die  cafe  is  tied  down  to  no  form  at  all,  and 
lies  on  an  indi&ment  on  which  no  acquittal  can  be ;  as  where  Ig* 
noramus  is  found,  or  it  was  coram  nonjucScey  or  die  indi£bnent  i^as 
infuffjcient,  10  Mod.  219.  per  Parker  in  delivering  the  opinioa 
or  the  court.  Hill.  12  Annae  in  cafe  of  Jones  v.  Gwynn. 

46.  Nor  as  to  the  bringing  an  action  on  the  cafe  is  it  neceflary 
that  the  party  fhould  have  been  in  danger-;  for  it  is  not  the  danger, 
but  it  is  the  expence  which  is  the  ground  of  the  damage  9  for  Mmen 
an  indidment  is  returned  Ignoramus,  or  is  coram  non  judice,  die 
party  is  in  no  danger  at  all }  yet  this  afHon  lies.    Ibid.  220. 

[  27  ]     (Q:^c)    [In  Nature  of  a  Con^iracy.]    In  what  Caies 

it  lies.    Where  no  Felony  is  committed.    [And  what 
fhall  be  good  Caufe  of  SuJpicion.'\ 

ItollRep.     £  2.   TF  a  man  hath  good  caufe  offufpicion  that  a  felony  is  commit^' 

Webb^vf*  ^^^  ^"^  ^^^^  7'  ^*  f^i^l^y  diereof,  and  thereupon  taies  tb* 

WeUs.  s',  ordinary  courfe  of  law,  and  caufes  him  to  be  indiciedy  though  ho  fo- 

C.  ai^sued  lony  was  in  truth  committed,  yet  no  a£lion  upon  the  cafe  lies 

*ir1^!^*"  sig*inft  him,  becaufe  he  did  it  in  profecution  of  juftice;  for  other«< 

Bri'dgm.  wife  every  one  will  be  deterred  from  profecuting  in  fuch  manner* 

♦o.  Weaiv.  My  Reports,  14  Jac.  B.  R.  Wells  and  Wells. J 

mmmrn^  Bolft.  284.  S.  C-         ■      (R»  c)  pL  2.  S.C. 

Oo.  J.193.  £  2.  Js  if  the  daughter  of  J.  S.  complains  to  him  that  J.D.  bath 
^^  ,^  ravijbed  her^  upon  M^ich  he  complains  to  a  jujlice  of  peace,  and  upon 
Tie  9.C.  his  binding  him  over  indicts  himy  though  no  rape -was  committed^ 
(y  3  J^*      yet  no  a&ion  upon  the  cafe  lies  againfl:  him,  inahnuch  as  he  being 

X  the 
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Ibe  fsther  had  good  cauie  of  fuipicion  upon  the  complaint  of  his  tices,  contra 
dtugfater.  My  Rep.  14  Jac.  is  cited,  HilL  14  Jac.  B.  R.  Cox  and  ^^"^^^'{^ 

Wkral,  Rot.  886.  adjudged.]  been  al- 

leged chat 
there  had  not  been  any  ravilhment,  and  tbat  the  defendant  knew  as  much,  it  might  peradventura 
be  othcnvife ;  bet,  as  it  is,  ii  was  adjudged  for  the  defendant.— Yclr.  105.  Mich.  5  Jac.  S.  C» 
a^ged  acoordin^y.— Roll  Rep.  439.  Arg.  cites  S.  C.  Hill.  4  Jac.  B.R.  adjudged  accordingly. 
.*— Bolft.  250.  Arg.  cites  S.  C.  ULIL  5  Jac  B.  R.  ruled  accordingly  .—**Ib^  aS6.  Arg.  cites  S.  C 
accordinglly. 

[3.  If  a  man  takes  my  go&Js^  and  fells  them  to  a  broker  in  London,  Ch^-  E, 
and  1  foppofing  them  to  be  ftolen>  and  finding  them  in  die  poffcf-  |^/adl* 
iion  of  Ac  broker,  demand  of  him  how  he  came  by  them,  if  he  gives  judged  for 
em  unceriiitn  anfwer^  which  gives  me  goodcaufe  offufpiciony  for  which  the  defea-  . 
I  cmplain  of  hmi  to  a  jujiicey  und^  upon  his  binding  of  him  over,  /»-  ^^^"^ 
Sii  himj  though  the  goods  were  not  Hole,  and  lo  no  fckmy  com-  refoived, 
mitted,  yet  no  adion  lies  againft  me.     My  Rep.  14  Jac.  cites  44  that  the  aU 
Eliz.  B.  R.  Chambers  and  Taylor,  adjudged.]  iKia!!' 

ration  that  the  defendant  falfo  &  malitiofe  procured  him  to  be  indifVed,  is  not  traverfable  when 
the  defendant  alleges  the  fpccial  matter  of  procuring  the  inifi^tment,  which  the  plaintiff  has  con* 
fefled  by  the  demurrer,  which  if  faife,  the  plaintiff  might  have  traverfed.  it.— — $•  C.  cited  as  ail* 
jadBDd accordiRgly.  Arg.  Roll.  Repw  439.  pi. 4.*  ■■3  Bulft.  286.  Arg.  cites  S. C.  accoriHngly. 

[4»  If^mameafually  bfes  2/heep^  and  after  he  finds  J.  S.  driving 
20  fiieep  by  the  highway,  marked  with  12  fever al  marks^  and  upoa 
this  fufpeos  him  to  have  ftole  diem,  and  that  ins  2  fheeb  were 
among  them^  and  procures  the  conJlahU  of  the  town  to  arrejl  him,  an 
a&ton  upon  the  cafe  lies  for  J.  S.  againft  him,  if  he  does  not  aver 
thai  his  2  Jheep  werejiolen ;  for  if  no  felony  was  committed,  the 
anreft  was  not  lawful,  or  at  leaft  a  ^eater  caufe  of  fufpicion  that 
the  2  (heep  were  ftolen  than  the  c^ual  lofing  of  them.  Mich.  10 
Car.  B.  R.  between  Ley  and  Webb,  adjudged.] 

[5,  If  A.  impofes  the  crime  of  felony  upon  B.  where  no  felony  is  i***^"'"! 
tommitted,  and  malicioufly  caufes  him  to  he  arrejfedfor  itj  ♦an  ac-   •F0I.114. 
don  upon  the  cafe  lies  upon  fuch  a  declaration,  without  alleging  any  ^*  "^w^  "^ 
f  articular  feianj  of  which  he  was  accufcd*     Hill,  ii  Jac.  B.  R.  be- 
tween Bc^  and  Aier,  adjudged.] 

6.  A  man  may  encourage  another^  who  was  rolbedy  to  caufe  the      F  28  1 
felon  to  be  indiSfed^  and  accompany  him  to  the  afjifes  in  order  to  pro^ 

feeute  him^  and  no  a6l:ion  on  the  cafe  upon  a  confpiracy  will  lie 
againft  him  \  but  otherwife  if  he  knew  that  he  was  not  robbed, 
firowni.  9.  Pafcb.  12  Jac.  Stone  v.  Bates. 

7.  A.  had  goods  taken  from  him  by  B,  which  taking  he  fuppofeth  t§ 
befelonfy  but  it  is  not.  A.  complains  toajujlice  ofpeaccy  who  commits 
B%  aid  binds  A.  to  profecute.  Accordingly  A.  preferred  a  bill  at 
the  feffions,  and  B.  is  acquitted.  The  opinion  of  Hutton  was, 
that  afBon  upon  the  cafe  lies  not  againft  die  profecutor;  for  fuch 
adion  fttall  never  be  maintained  without  apparent  malice  in  the 
profecutor.  Win.  73.  Pafch.  22  Jac.  C.  B.  Maiikleton  v.  Al- 
len. 

8.  Cafe,  for  caufing  liim  to  be  indiSled  of  felony^  as  acceffarj  iHr 
fvffering  aprifoner  convi^edto  efcap€\  After  judgment  for  the  plain- 
tiff it  wis  afBgned  for  eiror,  that  die  indi£tment  was  for  a  matter 
ivhich  was  only  trefpals,  and  not  felony  s  but  the  court  anfwered, 

diat 
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Ibat  tkough  die  matter  with  which  the  defendant  is  t:bargeU  ti 
not  felony,  yet  there  is  a  charge  of  felony  in  the  indidmem,  and 
the  plaintiff  was  fcandalized  by  it,  and  therefore  fhe  adion  lies^ 
Sty.  I57«  Mich*  1649.  B«  R*  Uardiner  v.  Jolley« 

(R.  c)  In  what  Cafes  it  lies,  ^ifoug&  a  Felony  Was 
committed.     For  Profccution  upon  Malice* 

*8e((l;,c)  [  I,  "^TO  adion  lies  for  procurirtg  one  to  be  indided  of  felony 

'^^if'the  w-  widiout  more^  as  without  averment  that  this  tvas  mab^ 

Samemthe  cioujiy  dofu^  ^r withont fliewing  that  he  was  acquitted  thereupon; 

fariy  profit  for  it  may  be  that  he  is  fi[uilty,  and  an  indidinent  is  the  ordinary 

«r^^,  no  ac-  proceeding  of  the  law.    Mich.  5  Jac.  B.  R.  between  Nyn  and 

lion  lies,        V     1  j«    J     J  -I  ' 

Sbifihe       Taylor,  adjudged.] 

court  hi\s  a 

jurifdi^iion,  though  the  ipatter  be  fc«indalou!^  yet  If  there  be  no  wuJUet  no  aAlon  lies }  per  Holt 

Cfa.  J.  in  delivering  the  opinion  of  the  court,    iz  Mod.  zxi.  Savill  v.  Roberts. 

KoU  Rep.         [  2.  If  my  cattle  arejiole^  and  I  find  them  in  the  hands  of  a  iutchrf 

w\h^  *•  and  /  knowing  that  he  bought  them  lawfully  in  a  market^  and  ytt  of' 

Weils»s!c.  itialice'I  impofe  on  him  the  crime  of  felony,  and  caufe  him  to  be  ar« 

Je  s.  P.  refted  and  indi£fedy  upon  which  an  Ignoramus  is  founds  an  a£Hoil 

agreed  per  ^p^j^  (j^^  ^^^  j  j^g  againft  me  for  my  fidfe  and  malicious  profecution« 

^pon  e"x.  My  Rep.  14  Jac.  Wells  and  Wells,  adjudged.] 

ceptions  -      ,        •. 

taken  to  the  pleadingSi  adjornatar.>-««3  Bulft.  284.  S.  C^i-^Bridgm.  60.  $.€.■■     See  (Q£,e) 

pL  I.  S.  C. 

*  Cro.  J.  [  3.  If  one  man  falfo  ^  malitiofe  procures  another  to  he  arreftc<t 

J30*  pM*  tnd  indUfed for  felony^  though  he  was  never  acquitted  thereof  yet  this 

T. Pefcod,  adion  lies;  for  a  malicious  profccution,  without  an  acquittal^  is 

9. Cad-  fufficient  to  maintain  this  a£Uon,  though  no  writ  of  con/piracy  Uei 

^  ffi^td^**  wrVAffirf  an  acquittal.    Mich.  4  Jac.  B.  R.  between  *  Marfham  and 

«nw  ao-"*  Pefcodd,  adjudged.  29  Eliz.  B.  between  Knight  and  Jerom,  ad-t 

cprdingiy.  judged.  Pafch.  11  Jac.  B.  R.  between  Horwood  and  Corders,  ad<« 

— -"^**y  judged,  an  Ignoramus  being  found.] 

cod  ▼.  Marlam^  S.  C.  and  the  court  held  tt  good,  without  faying  legitimo  rtiodo  acqmetatiif« 

r  20  1  [  4*  I^  ^^^  ^''^  ^  malitiofe  impoies  the  crime  of  felony  upoil 

^    ^         another,  upon  which  he  is  committed  togaoly  and  indiSfed -,  and  aftef 

alfo  falfo  &  malitiofe  fwears  and  gives  evidence  againft  him  to  tht 

petit  jury y  that  hejlole  a  certain  diine,  and  ytt  he  is  acquitted^  an 

'         action  upon  the  cafe  lies  againft  him  for  this  malicious  profecutiom 

Mich.  12  Jac.  B.  between  Philips  and  Shale,  per  curiam.] 

[  5.  If  a  man  falfo  &  malitiofe  prefers  an  indi^ment  of  felony 
againft  J.  S.  to  the  grand  jurs^  and  gives  evidence  thereupon  to  the 
grand  jury  upon  oathj  that  the  matter  of  the  bill  was  true-,  and  yet 
the  jury  find  an  Ignoramus^  an  a£tiofi  upon  the  cafe  lies  againft  hmn, 
ihewing  all  this  matter,  how  he  gave  evidence  upon  his  oath,  this 
being  &lfely  and  malicioufly  done.    Mich.  9  Car.  in  a  writ  of  error 

ia 
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In  camera  fcaccarii,  adjudged,  and  the  firft  judgment  given  in  B.R. 
affirmed,  between  Blackmail  and  Trunket,] 

[  6.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that 
the  defendant  falfely  and  malicioufly  charged  him  with  the  crime 
oi  fufpicion  of  felony^  for  the  felonious  Jlealing  of  certain  goods 'y  and 
thereupon  did  procure  him  to  be  ^  brought  before  a  jujiice  of  peace^ 
who  did  bind  him  ever  to  the  next  afTizes,  where  he  did  alfo  falfely 
and  malicioufly  ^r^r  tf  bill  of  indi£iment  againjl  him  to  the  grand 
jury^  who  found  an  ignoramus^  and  the  defendant  pleads  to  this  de- 
claration, and  ptftifies  that  the  plaintiff  did  fteal  the  goods,  and 
thereupon  he  profecuted  him,  and  preferred  the  bill  as  in  the  de- 
claration ;  upon  which  the  plaintiff  replied  De  injuria  fua  propria 
fine  tali  cau£i,  and  this  was  found  for  the  plaintiff  the  a£Uon  lies  j 
for  the  crime  sffufpicion  of  felony  is  intended^  according  to  com- 
mon parlance,  that  he  accufed  him  of  fufpicion  of  fekny^  and  he 
explains  this  by  the  words  for  the  felonious  taking  of  goodsj  and  f  -<■■  i^ 
the ♦  defendant  has  juftified  this  alfo;  and  if  a  man  might  accufe  •F0L115. 
and  profecute  others  for  fufpicion  of  felony  malicioufly  and  falfely  v^  ■^—  J 
widiout  punifhment,  any  man  might  be  fcandalizedi  and  the 
maintenance  of  fuch  aftions  for  malicious  profecutions,  will  not 
hinder  any  man' from  profecuting  without  malice.  Mich.  9  Car» 
B.  R.  facmcen  Palke  and  Dunning,  per  curiam,  in  2  afiions,  in 
one  of  which  the  defendant  pleaded  Not  Guilty,  and  was  found 
guilty ;  and  in  the  other  he  juftified  as  before,  but  no  judgment 
was  given;  but  the  parties  agreed.  Pafch.  10  Car.  B.R.  between 
Shapcott  and  Rowe.  Intratur  Trin.  9  Car.  Rot.  1312.  in  which 
the  defendant  upon  fuch  a  declaration  juflified^  and  fuch  an  iffue  de 
injuria  fua  propria^  and  this  was  moved  in  arreft  ofjudgment,  and 
judgment  was  given  by  all  the  court  for  the  plaintiffT] 

[  7.  In  an  zSdon  upon  the  cafe,  if  the  plaintiff  declares  that    , 
the  defendant  intending,  ex  malitiafua  proprioy  to  take  away  his 

f;ood  name  and  fRTtie^falfo  iff  invidiofe  crimen  feloniae  ei  impofuit, 
and  It  is  not  malitioji)  but  after  it  is  alleged  that  he  mabcioujly 
caufed  him  to  he  indiSfed^  and  upon  this  to  be  tried ;  and  then  ma- 
Ucioufly  gave  evidence  againfl  him  to  the  grand  jury ^  andzn  ignoramus 
was  thereupon yotfff^/,  though  it  is  that  he  invidiofe  crimen  feloniae 
«i  impofuit,  and  not  malitiofe,  yet  all  the  declaration  being  laid.to-^ 
gether^  it  is  well  alleged  that  the  profecution  was  malicious,  Mich, 
14  Car.  B.  R^  between  Moore  and  Rock,  this  being  moved  in  ar- 
reft ofjudgment.  But  Hill.  14  Car.  adjudged  a  good  declaration.] 

8.  Cafe,  for  that  the  defendant  intending  to  detraft  from  his  Le-roS.  pi. 
name  and  fame,  and  to  put  his  life  in  jeopardy,  malicioufly  caufed  l^^y^^^^^ 
a  bill  of  indictment  of  felony  to  be  written  before  he  came  into  court^  s.c.  ac- 
wbich  is  not  the  office  of  a  witnefs.    Per  Gawdy  J.  to  which  cordingiy, 
Wray  agreed,  if  the  defendant  did  it  upon  good  prefumptions^  he  ought  *yjg||jgnt 
to  plead  them^  as  that  he  found  him  in  the  houfe,  or  the  like  cs^ufe 
of  fufpicion  i  but  no  fuch  thing  is  pleaded  in  this  cafe,  therefore      f  'JO  1 
conceived  the  adion  did  lie,  otherwife  every  one  will  be  in  danger 
of. his  life  by  fuch  malicious  pra£iices.     Cro.  £.  134.  pi.  12.  Pafch.  was  affirm. 
31  Eliz.  B.  R,  Knight  v.  Qermin.  «^  in  error. 

^  ^  —.But  if 

he  hnd  tlone  it  by  command  of  the  court,  it  had  been  OthcrwiTc*  Admitted  Arg.  and  cites  ii  £.  3.  x  7* 
AO  H .  6.  5. — Cro.  E.  1 34«  accordinely  in  S.C. 

Vot.  U,  D  9.  Cafe, 
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Hutt.49,  g.  Cafe,  for  inditing , the  phintiWfar  ravijhing  the  defendanfs 

Corderoy,  ^H^^^^y  and  giving  it  in  evidence  to  the  grand  jury,  who  found 

S.c.  cited,  it  ignoramus  \  notwithftanding  which  it  was  adjuclged  that  the  ac-* 

and  Hut-  tion  lies.    Win,  54,  cites  Hill.  10  Jac.  B.  R.  and  that  it  was  af* 

faw  the  re-  ^^"^^^  ^  ^^  ejfchequer-chamber.     Whorewood  v,  Corderoy. 

cord»  and  that  it  is  well  and  fully  averred  that  ht  <Rd  not  ravtfh  the  fcme.'^^Jenk..  300.  pi.  64.  S.  C. 
adiudgedy  and  affirmed  in  error ;  for  it  is  a  flander  of  record.  Jenkins  uys  If  there  was  a  pro* 
t>abie  caufe,  an  a6tion  does  not  lie>  otberwife  the  ordinary  courfe  of  juilice  would  be  obftruffced. 
— S.C.  cited  Win.  z8.  Arg. 

S.C.  cited        10.  A  bill  of  indiSfment  was  brought  (or  Jlealing  of  a  horfe^  but 

name^f  ^^  ^'^  ^^^  not  found  \  and  yet  adjudged  that  an  a&on  on  the  cafe 

Beney  v.  would  lie  for  it.  Arg>     Win,  29.  cites  14  Jac»  B»  R,  Rot,  236, 

Ridge,win.  Demey  v,  Ridge. 
34» 


(S.  c)     Pleadings. 

In  cafe  for  ^'  /^  A  SE,  for  caufing  the  plaintiff  to  be  indiSfedfor  a  rohherj^ 
indiaing  f^  ^"^  ^^^  notjhew  that  he  was  legitimo  modo  acquietatus.   Per 

the  plain-  Clench  J.  The  plaintiff,  both  in  confpiracy  and  in  cafe,  ought  to 
SeafST  ^^^  ^^^  legitimo  modo  acquietatus  fuit.  Godb.  76.  pi.  0|.  Mich^ 
ih&i^Xitb-  28  &  29  Eliz.  B.  R,  Shotbolt's  Cafe. 

9ut  faying 

that  he  was  sejuittedf  or  that  ignoramus  was  foufid,  was  held  good  by  TwiCden  J/  the  jory  fiavin j[ 
found  it  to  be  falfo  3c  malitiofe  ;  but  that  it  feems  otberwife  upon  demurrer.  Sid.  15.  pi.  7^ 
Mich.  12  Car,  2.  B.  R.  Wine  v.  Ware, 

Cafeforin.  2.  Cafe  for  that  he  procured  the  plaintiff  to  be  indited  before 

^inmgthe  jujiices  of  the  peace  in  the  county  ofW.  as  a  common  hqrretor^  and 

tbegmeral  that  aftcfwards  he  was  acquitted  before  Anderfon  and  Clench  ju/lices 
jkjfim  of  the  ofajpfe  there.   Per  tot  cur.    The  declaration  is  not  good ;  for  he 

a'X  B**^  cannot  be  acquitted  before  them  as  juftices  of  affife  but  as  juftices 

fociis  fuis  of  Oyer  and  Terminer.     Cro.  E,  563.  pi.  24.  Pafcht  39  Eliz, 

tunc  jufti-  C,  B.  Throgmorton*s  Cafe, 

ciariis  fois, 

&c  malitiofe,  &c  for  breaking  his  houfe  and  (lealmg  wheat.  It  was  moved  that  it  did  noc  ap« 
pear  that  the  jailices  before  whom,  &c.  were  juftices  of  Oyer  and  Terminer ;  but  per  cur.  the 
<ieciaration  is  good ;  for  the  laying  it  to  be  ad  generalem  feffionem  rouft  be  intended  to  be  befors 
jnftices  as  had  fufficient  autbotitf*  efpecially  at  in  this  a^oa  their  authority  camiot  come  in  quef* 
tion.    Yelv.  116.  Mich.  5  Jac.  B.R.  Arundel  v.  Trcgono. 

In  cafe  the  plaintiff  declared  that  defendant  caufed  him  to  be  iiuU^ed  for  ftealing  a  roare»  and 
that  upon  preferring  the  bill  to  the  grand  jury  tliey  found  an  igmramtts ;  and  all  the  frvctit^ngs  are 
€Xf>flfed  to  be  before  tbejutiges  as  commtfioHers  for  the  gaol  tielivery,  and  not  as  tomt^ffienBrs  of  Oyer  «m| 
Termner,  But  per  Roll  Ch.  J.  we  will  intend  it  was  before  them  as  jqftices  of  Oyer  andTerminer» 
but  it  it  not  material  before  what  authority  he  was  indited ;  for  the  trouble  the  party  is  put  to 
by  this  indictment  is  the  caufe  of  the  at^ion^  and  not  his  trial  upon  it ;  neither  is  ic  material  whether 
the  indictment  be  good  or  no>  and  the  words  are  to  be  conftrued  according  to  common  intendmenty 
Tiy.  That  he  was  indi6ted,  though  only  an  ignoramus  was  found,  and  fo  no  indictment  in  law 
Vhereqn  he  could  be  tried  and  brought  in  danger  of  his  life.  Sty.  372.  ^73.  Trin.  1653*  Anon* 
.  See  Sty.  10.  11.  Pafch.  23  Car.  B.  R.  Anon,  feems  to  be  S.  C.  and  the  court  faid 

[^  Y  1    that  the  aftion  might  be  as  well  grounded  upon  the  fcandal  which  grew  to  the  party 
3     J    indicted  as  upon  the  trouble  which  might  have  befallen  him  by  reafou  of  preferring 

the  bill  againft  him. 
Exception  was  taken  that  the  declaration  was  that  the  defendant  indiCted  the  plaintiff  before  A. 
IL  and  C  and  other  perfens  juftices  of  Oyer  and  Terminer,  and  that  it  does  not  appear  that  thofe 
juftices  were  any  of  the  judges  of  the  one  bench  or  the  other  as  the  itatute  a  E.  3.  cap.  2.  ordains^ 
yiz.  That  in  every  commiflion  of  Oyer  and  Terminer  there  muft  be  named  fome  of  the  juftices 
«)f  the  one  t>each  of  the  otheri  or  juftice  erran^    But  per  evf,  the  words  (other  juilices  in  the 

^untyj 
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eowtty)  duXi  be  intended  fome  of  Che  juftioes  of  the  bank,  kc*  and  thereupon  the  pUtetiff  had 
judgment.    Sid.  1^.  pi.  ?•  Mich,  is  Car.  a.  B.  R.  Wioe  ▼.  Ware.  The  reporter  adds  a 

noca,  That  the  joftices  feemed  that  admitting  the  commifilon  to  be  erroneous,  the  plaintiff  might 
notwithftanding  have  his  adion,  becaufe  it  was  the  malice  and  the  indifting  him  which  was  the 
groond  thereof,  bat  they  faid  nothing  thereof  pofitively  ;  Ideo  Quaere  ;  for  on  the  other  fide  it 
feems  that  the  party  indi&ed  might  in  fuch  cafe  have  pleaided  to  the  jurifdidtion. 

3.  Confpiracv  againji  2,  who  pleaded  Not  guilty,  one  was  found 
gmby  and  the  other  not  \  per  tot.  cur.  adjudged  that  the  Writ  fnould 
abate ;  for  it  ought  to  be  againft  two,  and  one  cannot  confpire 
aloae ;  but  cafe  in  nature  of  a  confpiracy  would  lie  in  fuch  cafe. 
Cro.  £.  701.  pi.  18.  Mich.  41  &  42  Eliz.  B.  R»  Marih  v« 
Vaughan. 

4.  Plaintiff  declared,  that  the  defendant  falfely  and  malicioufly  at 


A«  charged  him  with  felony^  and  there  caufed  him  to  be  brought 
h^ore  7.  S.  a  jufiice  of  the  peace^  and  procured  him  to  bind  the 
{4aintitt  to  appear  at  the  gaol  delivery  in  the  county  of  D.  and  diere 


exhibited  a  bill  of  indi£fment^  which  was  found  minime  vera^  The 
defendant  pleaded  that  he  had  divers  Jheep  JloUn^  and  miffed  ethers^ 
which  were  found  in  the  plaintiff* s  pojffejjiony  going  with  iz  Jheep 
which  were  floleny  whereupon  he  complained  to  the  faid  J.  S.  who 
examined  him^  and  finding  him  variant  in  his  examination  bound  him 
t9  appear  at  the  next  gaol  delivery^  and  the  defendant  to  give  evidence^ 
whereupon  at  £•  at  die  gaol  delivery,  he  exhibited  his  billj  which  if 
the  fame  confpiracy.  The  plaintiff  replied^  De  fon  tort  demefne*  It 
was  found  for  the  plaintiff,  and  adjudged  for  nim ;  for  he  having 
laid  it  to  be  falfely  and  malicioufly,  and  the  jury  having /9i/»//  it  t9 
he  without  fuch  caufe^  it  is  therefore  punifhable.  Cro.  J.  190.  pi* 
j6.  Mich.  5  Jac*  fi.  R.  Doggate  v.  Lawry. 

5*  In  a&ion  on  the  cafe  for  indiding  tne  plaintiff  malitiofe ;  it  IncaTe  fer 
did  not  appear  what  was  done  upon  the  indi^ment^  whether  theplain*  *  "?Il!JJ?"!l 

^•/*»  •       »  •        ?  •  1    1        r  ^     proiecutiwi 

tiff  was  acquitted  or  arraigned  upon  tt  or  not,  and  therefore  per  tot.  for  arreft-^ 

cur.  judgment  was  entered  againft  the  plaintiff  j  for  if  nothing  was  ing  him  for 

done  on  the  indidment  the  plaintiff  would  clear  himfelf  too  foon,  '®^^*  ^" 

viz.  before  the  faiSt  tried,  which  would  be  inconvenient.    Yelv.  Mdhim  to 

116.  117.  Mich.  5  Jac.  Arundel  v.  Tregono.  fpeeialbaii, 

where  not 
•ne  penny  was  due.  Defendant  demurred  fpecially  becanfe  the  declaration  did  naijhiw  what  ^« 
£ame  vf  iUs  maJuims  preftctttim.  It  was  admitted  that  this,  objected  after  a  verdidt  for  the  plaintifl^ 
w^ould  not  he  good.  Refolved  that  the  declaration  was  naughty  for  as  it  now  (lands  the  firft  fuic 
may  either  be  determined,  and  that,  by  what  appears,  either  for  or  againft  the  plaintiffy  or  it  mvf 
be  deferted,  1  r  it  hiay  be  ilill  regularly  going  on,  a  verdict  or  a  plea  in  bar  admitting  and  confeffinf 
Che  firft  a6^ion  falfe  and  hopelefs  might  cure  this  defedl ;  but  the  admitting  this  declaration  good,  at 
k  is,  would  introduce  fnconfiftent  verdifks  in  different  a^ons.  Indeed  if  the^>;^  nSiongots  of  by 
mmfkiiy  it  may  be  faid  that  in  another  afiion  for  the  fame  caufe  a  verdidl  may  be  given  ineoniiftenC 
with  the  verdict  in  the  prefent  caufe ;  though  this  may  be,  yet  the  poHibility  of  fuch  verdid  io 
a  future  and  not  exifting  adiion,  Ihall  not  hinder  the  biinging  fuch  adlion  as  this ;  per  Parker  Cl^ 
J.  in  delivering  the  refolution  of  the  court.  And  j  udgment  for  the  defendant*  xo  Mod.  145*  HiU« ' 
X  Amu  B.R.  and  269.  Hill,  xi  Ana*  B.  R.  Parker  v.  Langley. 

6.  Confpiracy,  for  that  the  defendant  caufed  the  plaintiff  to  be  *^^^'*'' 
IndiHed  for  a  felony^  and  in  prifona  detineri  quoufque  before  fiich  ^,^5^^  it  is 
Juftices  legitimo  modo  acquietatus  fuit.    It  was  moved  in  arreft  of  ofanindiA* 
judgment,  becaufe  it  is  not  faid  that  he  was  (inde)  acquietatus  •  nient  of 
\(9r  de  pranuffis}  acquictat'  and  that  it  was  fo  adjudged  in  cafe  of  ^^T^^ 

D  a  Pricket 
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judged  for  Pricket  v.  S^le;  and  the  court  at  iirft  were  of  the  fiune  opimotl^ 

tiff-^for°thc  ^^^  afterwards  held  it  well  enough;  for  it  cannot  be  intendid ^ ajtf 

vrrit  pever  o^f^^^  acquittal  than  that  whereof  he  was  indided.     Cro.  J«  230, 

tias  the  pU  8.  Mich.  7  Jac.  B.R.  Bell  v.  Fox  &  Gramble. 

'Word(inde>) 

and  the  precedents  are  both  ways.— — Cro.  C.  2S6.  pL  33.  Mich.  8  Jac.  B.R.  Hitchman  v.  Portert 
S.  p.  in  aftiou  on  the  cafe  in  nature  of  confpiracy.  Adjornatur.  Cro.  C.315.  pi.7*Trin» 
9  Car.  B.R.  Porter  v.  Hatchxnan,  S.  0.  &  S.  P.  and  cited  the  cafe  of  Bell  ?.  Gamble,  and  alf« 
Prickefs  cafe.  3cd  adjornatur.— *— Ibid. 419.  pi. 9.  Mich,  it  Car.  B.R.  the  S.C.  and  refolve4 
per  tot.  cur.  in  error  of  a  judgment  given  for  the  plaintiff  in  C.  B.  that  the  judgment  was  good» 

and  affirmed  it  accordingly.— Jo.  367.  pK  9.  S.  C  but  S.  P.  docs  not  appear. S  P.  agreed 

accordingly,  Cro.  J.  131.  pi.  3.  Mich.  4  Jac.  B.  R.  in  cafe  of  Marham  v.  Pefcod,  and  cited  to  hav6 
been  fo  adjudged  31  Eliz.  B.  R.  in  cafe  of  Knight  v.  Jerome;  and  Tanfield  faid  he  well  knew 
this  difference  to  be  fo  agreed  in  that  cafe.  After  long  debate  and  advifement  in  that  cafe,  it  was 
agreed  per  tot  cur.  that  (inde)  ought  to  be'  in  confpiracy. 

7.  Cafe  for  confpiring  to  indid  the  plaintiff  for ,  the  fuppo(ed 
counterfeiting  a  letter,  and  malicioufly  profecuting  him  for  it  at  the 
ailizes,  where  he  was  acquitted ;  the  defendant  made  a  fpecial  jufti* 
iication,  that  a  ftranger  brought  the  letter  to  him,  with  which  he 
cheated  him  of  30 1.  that  there  were  three  perfons  with  the  defen- 
dant  when  the  letter  was  delivered  to  him,  who  faid  that  the  plain- 
tiff was  very  like  him,  and  that  they  believing  him  to  be  the  perfon, 
he  complained  to  a  juftice,  who  upon  examination  found  caufe  of 
fu(picio%  and  bound  him  over  to  the  ailizes,  and  there  he  was  ac- 
quitted.    By  3  juftices  this  juftification  is  not  good,  for  the  profe- 
cu);ion  was  upon  fufpicion  of  other  perfons^  when  it  ought  to  be  upon 
his  own  fufpicipn,  and  probable  caufe,  but  no  judgment  was  given 
becaufe  the  court  was  not  full,  and  the  parties  were  upon  agreeing, 
Bulft.  149.  Trin.  9  Jac.  Wale  v.  Hill. 
aBalft.»7o.       8.  In  cafe,  for  that  at  the  general  gaol-delivery  at  W*  before  jt. 
S.Candfor  and  B»  jujiices  'of  C,  B.  and  of  the  peace^  nee  non  ad  diver fai  feh^ 
tbe  fame      ^[^^  audiencP   &  terminanJ^   affignatiy   the.  defendant  15alfo,  &c. 
JSgraent'    caufed  the  plaintiff  to  be  indiaed  of  treafon,  &c.     But  becaufe 
Tvas  given     the  indi£bnent  did  notfiew  that  A  and  B.  were  ju/lUis  ad  gaolam 
Pc»*;ot.cur.  deliberand*  affignati^  the  court  held  the  declaration  not  good,  not- 
Sainiiff^   witiiftanding  it  be  (hewn  that  they  were  juftices  of  peace,  and  of 
Koii  Rep.    oyer  and  terminer,  and  though  they  were  in  truth  juftices  of  affife« 
109.  pi.49.  Cro.  J.  357.  pL  16.  Mich.  12  Jac.  B.  R.  Lovet  v.  Fawkner. 

S.CDuttne 

point  of  the  pleadings  does  not  appear  there.       iS.C.  cited  Palm.  3i5>-*-S.  C.  cited  Lat.  8o. 


3Rridgm.6o.  g.  In  dafe,  &c.  for  confpiring  to  tndi6l  the  plaintiff  of  felony  for 
^Pafcb.  fi^^^^^Z  Sfi^^^h  who  was  acquitted;  the  defendant  pleaded  that  be 
15  Jac.  ^05  pojfejfed  of  ^  fleer i^  which  were  ftolen  from  htm^  and  that  upon 
judgment  frejh  purjiiit  they  were  found  in  the  pojpj/ion  of  fhe  plaintiff^  and 
r*inft  the  ^^  ^^  defendant  demanding  theftght  of  them^  the  plaintiff  Jaidy  he 
plaintiff  by  ^^^  killed  four^  but  refufed  to  jhew  thejkinsy  upon  which  he  Jufpe£fed 
tlie  opinion  him^  and  by  warrant  was  brought  before  a  jajiice  fffpeace^  and  bound 
^  ^  ^bel  ^'^  ^^  ^^  fcffions,  and  the  defendant  to  profecute  him,  and  there 
ciufe  all  ^c  was  indicted  and  acquitted;  the  plaintiff  replied^  and  confeffei 
that  was  that  they  were  fiole  and  brought  to  market  at  S.  where  hey  being 
^e  after  butcher^  bought  and  tolled  them^  2nd  afterwards  was  indi6^ed  for 
ivM  legal;  ft^aling  them,  and  acquitted,  abfque  hoc  that  he  refufed  to  Jhew  thg 
||ot  |bey     Jkins  to  the  difendfint^    Tl^e  courj  fccmcd  pf  opinioathat  this  was 

agog4 
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m  gobd  trtvcrfc,  but  would  advife  5  but  the  fame  was  never  moved  ai^recd  that 
again,  and  faid  to  be  compromifed.  3  Bulft.  284.  Hill.  14  Jac.  'J;fgKf 
Wcalc  V.  Wells.  aaion  for 

the  charg- 
ing hiin  ^'ith  fe-ony,  and  for  all  that  was  done  before  the  warrant.    But  Haughtoa  J.  difagreed^ 
Md  conceived  that  judgment  (hould  be  given  for  the  plaintiff,  becaufe  the  plea  of  the  defendant 
was  no  juftificatkm  for  what  was  done  before  tiie  warrant;  but  at  length  judgment  was  given  for 
Che  defemiaot.— Roll  Rep.  438.  pL  4.  S.  C.  adjuniatur. 

lOk  Cafe  for  that  the  defendant  caufed  him  to  be  indi^^d  at,  &c&  f  '^  7  1 
for  perjury-i  upon  the  ftatute  of  5  Eliz.  cap.  17.  and  that  he  was 
arraigned  for  the  fame,  &c.  on  the  i8th  of  September,  in  the  year, 
&c.  and  that  he  was  debito  mode  acquietatus  on  the  faid  indi£tmen(: 
remaining  in  the  court,  &c.  And  it  was  objeded  that  the  plain- 
tiff ought  to  have  alleged  that  he  was  legitimo  modo  acquietatus ; 
but  Mountague  and  Doderidge  argued  ftrongly  that  the  a6lion  lies, 
and  faid  that  caie  differs  much  from  confpiracy,  and  that  the  in* 
di&ment  is  not  the  caufe  of  the  adion,  but  the  fcandalous  wordft 
which  may  occafion  the  lofs  of  his  reputation,  and  the  damage 
received  by  him  is  caufe  fufficient,  though  the  jury  had  found  ig- 
noramus, but  that  confpiracy  is  a  ftri6l  adion  in  which  he  ought 
to  be  debito  modo  acquietatus  by  verdi£l.  And  this  was  the  opi- 
nion of  the  court  at  this  time.  Palm.  44.  Mich.  17  Jac.B.R. 
Tabor's  cafe. 

1 1.  Cafe  for  maliciouily  preferring  an  indi£fment  againft  the  now 
fbintiff  for  filonyy  and  inciting  y.  S,  to  give  evidence  that  it  was 
true,  by  which  the  plaintiff  was  bound  to  anfwer  it  the  next  af&feSy 
and  there  he  was  acquitted.  It  was  argued  that  though  it  was  not 
ihewed  in  the  declaration  that  the  bill  was  founds  yet  Hobart  Ch.  J» 
keld  it  was  a  great  fcandal  to  give  .this  matter  in  evidence  to  a  jury, 

for  which  the  adion  lay.     No  judgment  was  then  given ;  but  the  * 

reporter  (ays  he  heard  the  judgment  was  afterwards  given  for  the 
plaintiff;  but  fays  quxre  better  of  that.  Win.  28.  54.  Mich.  20 
Jac.  C.  B.  Wright  v.  Black. 

12.  A£Bon  on  the  cafe  in  nature  of  a  confpiracy  is  not  hound  t9 
any  precife  form  as  a  writ  of  confpiracy  isj  but  is  to  he  formed  as  the 
matter  requires^  and  therefore  hes,  though  one  only  does  it  \  and 
though  no  acquittal,  but  an  endeavour  falfo  &  malitiofe  to  mAiSt 
one  by  which  he  is  grieved  by  imprifonment,  or  otherwife,  though 
there  was  an  ignoramus  upon  it ;  per  cur.  Jo.  94.  Hill,  i  Car^ 
JB.  R*  in  cafe  of  Sm^th  v.  Cranihaw. 

13.  Cafe  for  that  the  defendant  ex  malitia  (but  did  not  fay  f alio) 
hnpofed felony  x>n  the  plaintiff^  s  wife^  and  before  ajujlice  of  peace  falfo 
li  malttiofe  charged  her  with  felony.  It  was  moved  in  arreft  of 
judgment,  that  it  was  not  faid  that  he  falfo  impofed  upon  her  the 
crime  of  felony.  Sed  non  allocatur  j  for  having  laid  that  the  de- 
fendant ex  malitia  impofed  on  her  the  crime  of  felony,  that  tmplier 
be  did  it  falfo.  Cro.  C.  271.  pi.  6.  Mich.  8  Car.  Manning  v* 
Fitzherbert. 

14.  Cafe  in  the  nature  of  a  confpiracy,  for  thgt  the  defendant 
,  fijfo  &  malitiofe  caufed  fudi  an  indictment  of  perjury  to  be  written, 

^ntaining  hancfol^in^  materiam^  &c.  recitmg  it  verbatim,,  and  ex-r 

D  3  hibited 
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hibited  it  to  the  grand  jury,  and  procured  it  to  be  found,  and  that 
afierwaris  S.  99U  of  the  jujiices  of  the  peace  of  Middlefex^  delivered 
tt  with  his  own  hands  to  the  jujfices  of  gaol-deiivery,  (^r,  wherehy 
bt  was  brought  to  the  bar^  and  arraigned^  and  acquitted.  After 
judgihent  for  the  plaintiff  in  C.  B«  it  was  affignhl  fdr  error,  that 
the  declaration  was  not  good,  becaufe  it  is  only  by  way  of  recital  of 
the  indidhnent;  fed  non  allocatur,  for  it  is  fcribi  fecit  talemfa^am 
materiam^  which  is  a  direSl  affirmative,  adly,  Becaufe  he-doth  not 
,  (hew  diat  he  was  in  the  gao^  and  then  the  juftices  of  gaol-delivery 

cannot  meddle  with  him;  fed  non  allocatur;  for  duSta  ad  barram 
fub  cuftodiajhews  him  to  be  in  the  gaoL     Cro.  C.  553*  pL  8«  Pafch. 
J5  Car.  B.  R.  Bagnal  v.  Knight. 

15.  In  cafe  for  preferring  a  bill  of  indi^nient  of  felony  againft 

him ;  it  was  moved  in  arreft  that  falfo  was  not  in  thi  declaration^ 

nor  was  it  faid  that  the  indi6hnent  was  delivered  to  the  grand  jury 

but  to  the  court.     But  it  being  faid  to  be  malitiofe^  Roll  Ch.  J.  faid 

it  cannot  be  malitiofe  unlefs  it  be  alfo  falfo,  befidesj^^  is  exprejfed 

in  the  beginning  of  the  record,  and  it  is  not  neceUary  to  repeat  it 

throughout  the  record ;  for  the  words  fubfequent  are  coupled  to 

the  precedent ;  and  a  bill  of  indi£bnent  is  to  be  delivered  to  the 

court,  and  the  grand  jury  receives  it  from  thence.     Sty.  374*  Trim 

1653.  Kitchinman's  caie. 

r  -^  j^  1  1 6*  In  cafe  for  that  the  defendant  crimen  fcloniae  ei  impofuit, 

L  OT  J     ^^  defendant  as  to  the  impofidon  of  felony,  otherwife  than  by  fpeak- 

Sid.  95.  pi.  ing  of  fcandalous  words,  pleaded  not  guilty ;  and  as  to  fpeaking  the 

ii.s.c.and  ^ords  that  it  was  not  infra  duos  annos.     Per  Twifden  J.  if  the 

keb.  389.     words  are  adionable  at  firft  then  the  damages  after  do  not  give 

PL99.  s.c.  caufe  of  afiion,  and  the  firft  plea  is  a  full  bar  and  the  other  fruit- 

and  s.  P.      lefe.     And  of  that  opinion  was  the  whole  court,  and  fo  judgment 

for  the  defendant  nifi,  &c.     Raym.  61.  Mich,  14  Car.  2.  B.  R. 

Saunders  v.  Edwards. 

17.  In  zS&on  upon  the  cafe,  quod  falfo  &  malitiofe  crimen  felonia 
ei  in^fuit  (if  quandam  biUam  indi^amenti  fcribi  fecit  continens  hone 
falfam  materiam  fequentemj  viz.  &c.  Wild  excepted  in  arreft  of 
judgment,  in  that  the  malitiofe  is  not  added  to  the  latter  part  <^  the 
preferment  of  die  inctidment.  Sed  non  allocatur ;  but  malitiofe 
being  in  the  beginnings  goeth  to  the  whole  fequely  although  one  part 
do  not  depend  on  the  other,  as  here  it  doth.  Judgment  for  the 
plaintiff,  nifi.  i  Keb.  697.  pL  20.  Pafch.  16  Car.  2.  B.R.  At- 
kins V.  Down. 

18.  In  cafe  for  ftjfely  indifling,  it  was  moved  in  arreft,  ift.  That 
the  plaintiff  declares  quod  juratores  dixeruat  quod  ignorabant^ 
(in/lead  of  ignoramus)  &c.  The  whole  court  (aWente  Wild)  heM 
this  a  good  declaration ;  and  it  was  agreed  by  the  prothonotaries 
to  be  the  common  form  either  to  fay  Quod  ignorabant,  or  fuerunt 
ignorantes.  2dly,  That  the  exhibiting  this  indi£bnent  is  in  courfe 
of  jufHce,  and  it  would  be  great  difcourasement  to  the  execu- 
tion of  juftice  on  malefiiftors,  if  a£tion  Qiould  lie  upon  every 
Ignoramus  returned,  and  that  falfo  &  malitiofe  are  words  of 
form.  Judgment  was  arretted,  2  Jo.  20.  Cafes  in  C  B.  Paulin 
V.  Shaw. 

19.  Iq 
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t9*  In  cafe  the  plaintiff  declared  that  the  defendant  malitioji  Sid.  95.  in 

trtmen  feknia  ei  imprfuit^  and  did  not  mention  any  febny  in  parti"  f^i  Vn/^ 

enlar^  and  yet  held  to  be  well  enough.    Vent.  264.  Mich.   26  the  cafe. 

Car.  2.  B.  R.  Anon.  [^^  i«  ^ 

been  ad* 
judged  that  fnch  declaration  is  good ;  but  that  the  plaintiff  ought  to  prove  the  fpecial  matter. 
But  the  reporter  fays  Quxrey  becaufi  it  feems  it  would  he  mifchievous ;  for  that  the  defendant  oa 
focb  decUrx ion  could  not  know  how  to  defend  himfelfy  iince  he  is  not  particularly  charged.  • 

20.  Cafe,  for  a  falfe  and  malicious  profecution  ofafuit  in  an  in*  I"  ^he  de- 
ferior  courts  and  (kith  only  abfque  cauja  jujta ;  and  held  naught,  X^^^^Yie 

becaufe  it  might  be  with  a  probable  caufe,  and  if  there  were  a  defendant 
probable  caufe  for  the  fuit,  then  it  could  not  be  malicious,  and  this  for  maiici- 
a^ion  will  not  lie ;  abfque  aliqua  caufa  will  do,  or /»*  caufa  jujla  ^J^^f^{ 
vel probabili ;  but  aique  cau(a  jufta  is  not  good  for  tne  reafon  afore-  muft  be  a/- 
laid;  and  judgment  for  defendant.     2  Show.  154.  pi.  139.  Hill.  /«jr*</iobo 
32  &  33  dr.  a.  B.  R.  Box  V.  Taylor.  Ztl^ 

per  Holt  Ch.  J.    6  Mod.  170.  Pafch.  3  Annae,  B.  R.  Muriell  y.  Tracy  k,  al'. 

In  the  cafe  of  an  inismptt  the  laying  it  faJfi  &  malUkfti  without  abfjue  prabahili  caufa,  is  enough. 
But  In  mSiom  for  a  malicious  profecution,  thofe  words  muA  be  in.  Refolved.  10  Mod.  148.  Hill* 
I X  Ann.  B.  R.  Jones  v.  Gwinn»  cites  Cro.  J.  193. 490.    2  Mod.  51.  Jo.  93.  94. 

The  words  atfftt  rathmabili  &  prohablU  caufa,  are  not  always  neceifary  to  be  ufed  ;  and  no 
authority  has  been  cited  to  prove  them  nece&ry,  though  many  have  been  cited,  in  which  they 
are  wanting ;  and  the  word  malithji  impUti  it  to  be  abfque  rationabtli  U  probabili  qaufa,  and  a 
great  deal  more ;  per  Parker  Ch.  J.  in  delivering  the  judgment  of  the  court,  xo  Mod.  2x4. 215. 
Jones  V.  Gwynn. 

21.  Cafe)  for  diat  die  defendant  tali  die  &  loco  falfo  CfT  malitiofe 
ei  crimen  filonia  impofuit.  It  was  moved  that  it  was  too  general 
and  uncertain ;  and  per  cur.  no  other  zR,  is  neceflary  to  be  Sieged. 
But  vet  words  importing  a  charge  of  felony  will  not  be  proc?  of 
it ;  mere  muft  be  proof  of  feme  aif.  Judgment  for  the  plaintiff. 
Show.  282.  Mich.  3  W.  &.  M.  Haynes  v.  Rogers. 

22.  Cafe  for   malicious  holding  to  fpecial  bail  without  caufe*      [  35  1 
The  fitm  for  which  he  was  arrefted  fhould  be  (hewn.    It  was  ob<- 
jcStcOj  that  this  matter  could  not  be  fpecially  ihewn»  becaufe  the  'j^^^c  o* 
writ  remains  in  the  hands  of  the  officer*    It  was  anfwered,  that  ands.p.ac- 
tfae  plaintiff  might  have  moved  the  court  that  the  fheriff  might  cordingiy 
have  returned  me  writ,  and  then  all  would  appear;  befides  the  ^^^?^^*f^' 
warrant  under  the  hand  of  the  fheriff  to  the  bailiff'  would  be  good  this"a6iion 
evidence.     12  Mod.  273.  Hill*  1 1  W,  3.  Robins  v.  Robins.  is  a  tender 

action,  and 
lies  not  till  the  original  aftion  is  determined..— -Ld.  Raym.  Rep.  503.  S.  C.  and  S.  P-  accordingly 
"  per  cur.    But  judgment  was  ordered  to  ftay«  on  account  of  the  new  manner  of  pleading,  Uc. 

23.  In  a^on  on  the  .cafe  for  a  malicious  profecution,  the  plain-  1*1^  plain- 
tiff muft  fiew  what  became  of  the  former  action.     10  Mod.  145.  ^j^^^^ 
Hill.  II  Ann.  B.R.  adjomatur.    Ibid.  209.  Hill.  12  Ann.  B.R.  iipon  the 
S.  C.  adjudged  for  the  defendant,  Parker  v.  Langley.  cafe  againit 

the  defen- 
dant, for  malicioufly  «r^cvf iW  bim  in  the  fheriff  of  London's  court,  ivitbout  any  true  or  probable  cauft 
arifiig  within  lb*  jmrifiBStM  of  tU  farm  court ;  but  did  not  (beat  tubat  wai  become  of  that  a^tn.  The 
defendant  demurred  generally,  and  judgment  was  given  (or  the  defendant ;  and  the  court  faid  that 
it  bad  been  refolded,  upon  great  confideration  in  the  cafe  of  Parker  v.  Lang  ley.  that  it  is 
neceflary  for  the  plaintiff,  in  an  action  for  a  malicious  profecution,  to  (et  forth  what  is  become  of 
that  profecution^  and  dilallowed  the  entry  in  *  Lutw.  68, 69.  MS.  Rep.  Mich.  4  Geo.  B.  R.  Black- 
grave  v.Oden. 
f  The  cafe  of  Pricchard  ▼.  PapiUioOi  Pafch.  36  Car.  t^  3 

D  4  94.  But 


35  aaion0    [Cafe.] 

24  But  a  verdi£l,  or  a  plea  in  bar,  admitting  and  coafeiHngdie 
firft  a£tion  to  be  falfe  and  hopelefs,  may  cure  this  defi£i  in  a  de- 
claration*    xb  Mod.  210.  per  Parker  Ch.  J.  in  cafe  of  Parker  v. 

Langle^,  cites  Raym.  418.  2  Keb.  456.  753.  3  Keb.  781. &9 

if  the  furft  a£^ion  goes  off  by  nonfuity  though  it  may  be  iaid  that  in 
another  adion  for  the  fame  caule,  a  vcrdi6l  may  be  given  incon- 
fiftent  with  the  verdid  given  in  the  prefent  cafe ;  yet  the  poffihility 
of  fuch  a  verdiSi  in  a  futun^  and  not  exifting  a^iorij  fhaU  not  hin- 
der bringing  fuch  aiftion  as  this;  per  Parker  Ch.  J.  10  Mod.  210. 
in  cafe  of  Parker  v.  Langley,  cites  Afhton>  40*  Brownl.  Rcdiv*  6i« 
Robinfon  £nt.  9^.  • 

# 

(T.  c)     Pleadings,  &c.  in  Aftions  on  the  Cafe  in 
general.     Nonfeafance,  Misfeafance,  &c. 

1.  MpRESPASS  upon  the  cafe,  that  the  defendant  held  2  houfes 
-■•  and  20  acres  of  land,  &c.  in  B.  by  reafon  of  which  he  and 
all  tor- tenants  thereof  have  ufed,  time  out  of  mind^  to  repair  and 
amend  all  riven  and  hanks^  and  he  has  not  done  it,  by  which  30 
acres  of  the  plaintiff  are  Jtirrotinded^  fo  that  he  loft  the  profits  of 
it  for  5  years,  to  the  damage  of  30 1.  and  the  writ,  was  contra 
paca/iy  and  therefore  abated.  Br.  Action  fur  le  Cafe,  pi.  20.  cites 
45  E.  3.  17. 

2.  IVefpafs  upon  the  cafe,  inafmuch  as  the  defendant  holds  cer- 
tain land  in  R.  by  which  he  ought  to  cleanfe  and  repair  the  ditches 
and  banks,  and  did  fict  JIkzv  ivhere  he  ought  to  cleanfe  the  ditches 
and  banks,  nor  in  what  vill,  and  therefore  the  writ  ill.  Br.  A<Stioa 
fur  le  Cafe,  pi.  21.  cites  46  E.  3.  8. 

3.  If  the  plaintiff  recovers,  [in  trefpafs  on  the  cafe  for  not  re- 
pairing a  wall,  by  which  the  land  of  the  plaintiff"  is  furroundedj 
the  defendant  Jhall  be  diflrained  to  repair ;  per  Thirne.     Quod  non 

r  o  5  1      negatur.     But  Brooke  fays  mirum  in  this  aSfion ;  but  that  it  feems 
^     ^      to  be  law  in  aflife  of  nufance.     Br.  Adtion  fur  le  Cafe,  pi.  32.  cites 
7  H.  4.  8.    , 

4.  Trefpafs,  inafmuch  as  the  defendant  and  thofe  w)iofe  eftate 
he  has  in  3  acres  of  land  in  B.  ufed  to  repair  certain  banks  of  the 
fea^  and  for  not  repair ing^  the  Jea  has  furrounded  his  land,  and 
the  defendant  demanded  the  view  of  the  land^  by  which  he  JheiU  be 
bcund  to  repair 'y  &  non  allocatur,  by  which  the  defendant  faid  that 
he  himjcjf  has  nothing  in  this  land^  by  which  he  Jhall  be  charged  to 
repair,  &c,  unlefs  in  jure  uxoris^  who  is  not  named '^  judgment  of 
the  ^vrit,  by  which  it  was  awarded  that  the  plaintiff  fbould  take 
nothing  by  his  writ.  Quod  nota.  Br.  Action  fur  le  Cafe,  pi.  36. 
cites  7  H.  4.  31. 

5.  In  cafe  of  laches  of  nonfeafance^  or  non -repairing,  &c.  by 
which  the  land  is  furrounded,  there  the  writ  (hall  not  be  vi  ^  ' 
armis.     Br.  AdHon  fur  le  Cafe,  pi.  46.  cites  12  H.  4.  3. 

».  P.  4?r.  6.  Trefpafs  upon  the  cafe  was  brought  againft  the  matter  of  St. 

Pici.ni>-     Mark  in  Briftol,  that  the  faid  maftcr,  by  reafon  of  his  tenure,  ought 

twn,  pi.  16.  '  '    '  ^ 


^ 


aaion»    [Joinder.]  :|:^ 

tbi  hiU  was*  in  placiu  trdnfgnjjwnis^  and  the  diclaration  was  in  *  See  Tit. 

flaeito  trwrfgriffionis  fuper  cafum,  but  upon  exception  taken  it  was  ly^lfL 

held  good.    Cro.  C«  254.  pi.  5.  •Pafch.  8  Car.  B.  R.  Boulton  v.  [6]  15,^ 

Banks.  t^^  n<tes 

there. 

17.  The  record  was  Sueritur  in  placito  tranfgrejjionis  pro  $9  qu$i  s.  C.  cited 
vi  ^  armis  cepit  fcf  cbajeavit  his  cattle  into  the  clofe  of  J.  S.     It  ^f^,'*^ 
was  moved  in  arreft,  that  the  bill  recites  it  to  be  placitum  tranf-  ^  r '^q  1 
greffionis,  and  the  declaration  is  vi  &  armis,  and  therefore  ihould      [  3^  J 
have  concluded  contra  pacem ;  but  it  was  anfwered,  that  this  is  an  theend^ana 
aAion  on  the  cafe,  it  not  being  brought  merely  for  the  taking  or  ^^7^'  ^^^^ 
chafing  of  his  cattle,  but  for  an  dpecial  wrong,  viz.  for  chafing  into  ner^^nd- 
another's  (bil>  €0  that  they  were  trefpafibrs  dbere,  and  he  forced  to  ther  faying 
compound  for  the  damage ;  And  the  vi  &  armis  does  not  prove  it  v»  ^  armi^ 
to  be  an  afidon  of  trefpafs ;  for  they  may  be  in  an  a^ion  on  the  cafViin^foa. 
cafe;  and  the  recital  of  the  bill  being  in  placito  tranfgreffionis  cialiy/the 
does  not  neceiiarily  make  it  trefpafs  only,  but  piay  ferve  for  trefpafs  0»ntiff 
on  the  cafe ;  and  per  tot.  cur.  adjudged  for  the  plaintiff.     Crow  C.  S^wtSwT 
325.  pi.  7.  Mich.  9  Car.  B.  R.  Tyffin  v.  Wingfield. 

18.  In  treipais  on  the  cafe  for  falfe  imprifonment^  it  was  moved 
in  arrefi^  that  the  declaration  wanted  vi  &  armis^  this  not  being 
a  mere  adion  on  the  cafe,  but  is  in  its  nature  an  a<^on  of  trefpafs. 
Kdl  Ch.  J.  aflced  what  they  (aid  to  the  cafe  Ql^re  fregit  fuum 
mill-dam,  which  had  been  adjudged  good  without  vi  &  armis  as 
well  as  with  it.  And  fiiid,  that  with  vi  &  armis  it  is  trefpafs,  and 
without  it  it  is  an  adion  on  the  cafe,  and  that  it  is  a  plain  aftioa 
on  the  cafe,  for  in  the  record  it  is  with  an  et  quod  cum  j  and  Ba- 
con J.  ieems  to  agree.  Sty.  j  30.  Mich.  24  Car.  Sir  A«  A.  Cooper 
v.  St.  John. 

19.  In  aAion  on  the  cafe  for  indiding  the  plaintiff;  if  the  in^- 
ailment  was  found  by  the  grand  jury^  the  defendant  Jhall  not  he 
obliged  tofi^ew  a  probable  caufe^  but  it  (ball  lie  on  the  plaintiff^s  fide 
to  prove  an  expreis  rancour  and  malice;  per  cur.  i  Salk.  15. 
fd.  5*  Mich.  10  W.  3.  B.  R.  Savil  v.  Roberts. 

(U.  c)     Where  feveral  Matters  may  be  joined  in 

one  Adlion.' 

I.    ASSISE  was  brought  of  two  feveral  ejlovers  in  two  places^  S.P.  ae« 
^  and  weU.  Br.  Joinder  m  Aftion,  pi.  49.  cites  7  AflT.  18.      "^^y^^l^ 

IS  at  the  common  law^  and  the  other  by  itatute.    fir.  Plaint,  pi.  29.  cites  xi  ASL 13* 

!•  So  of  one  and  the  fame  afSfe  of  land  and  cawfey.    Br.  Joinder 
in  A£ti6n,  pi.  49.  cites  7  AiT.  i8. 

3.  So  of  one  and  the  fame  zBIq  of  two  feveral  rents ;  and  one  and  Br.  Plaint, 
&e  fame  plaint  (hall  ferve  i  quod  nota.     Br.  Joinder  in  A£Kon,  P^-  J9-  cit«« 
PL49.  cites7Aff.i8.  i'p^^fll;, 

rent-fervicesi  and  the  like  of  two  rents  in  grofs. 
Br>  J«ioder  in  A^ion^  pi.  iiS.  cites  14  E.  3.  that  a  man  may  have  one  and  the  fame  ailife  of 
fevenf  rents,  bot  that  there  ihali  be  feveral  plsuocs;  and  not  one  and  the  fame  plaint  of  both. 

4.  A  man 

4 


3^  aftioniaf    [Joinder.] 

41  A  nian  (hall  n^t  have  in  one  writ  EjeStmtntafvjard  ttnd  ^od 
bladafua  apud  B.  nuper  creJcetC  nujfuity  ^c.  £t  blada  &  alia  bona^ 
&c.  cepit,  &c.  For  proclamation  lies  in  the  one,  and  not  in  the 
other.  Thel.  Dig.  106.  lib.  10.  cap.  15.  S.  i.  cites  Pafch.  it 
£•  3.  471.  Contra  Trin.  29  £•  3.  48.  in  oyer  and  terminer,  and 
29Aff.3s. 

5.  If  land  of  gavel'kind  defcend  to  two  fonSj  and  fkey  enter^  and 
are  dtjfetfed^  the  one  dies  without  ijfue^  and  the  dijfeifor  dies  feifedy 
and  his  fin  enters  and  dies  fiifedy  and  his  heir  enters  5  and  the  Tin, 
who  furvivedi  brings  writ  0/ entry  fur  dijfeifin  agatnft  the  hetr  of 
the  fin  of  the  dijfeifor^  he  Ihall  have  feveral  writs,  the  one  of  his 

r  on  1  own  moiety,  and  tne  other  of  the  moiety  of  which  the  right  is  de- 
(cended  to  him  by  his  brother ;  and  otherwife  the  writ  (hall  abate* 
Nota*    Br.  Joinder  in  Aftion,  pi.  37.  cites  24  E.  3.  13. 

6.  A  man  (hall  have  one  writ  upon  the  ftatute  of  labourers 
againji  the  majier  for  the  retainer ^^  and  againjl  the  Jervant  for  bit 
departure  out  of  his  fervice.  Thel.  Dig.  106.  lib.  lO.  cap.  15. 
S.  2.  cites  Hill.  29  E.  3.  7.  and  Mich.  28  E.  3.  97. 

7*  Where  one  is  outlawed  at  the  fuit  of  divers  perfons  in  feveral 
aftions,  he  ought  to  fue  feveral  fcire  facias' s.  Thel.  Dig.  io6k 
lib.  10.  cap.  15.  S.  4.  cites  Pafch.  29  E.  3.  43. 

8.  One  fcire  facias  lies  upon  the  recognizance^  for  the  good-, 
behaviour  entered  into  by  the  principal  and  his  furety ;  for  though 
they  are  bound  feverally,  yet  it  is  but  as  one  recognizance.  2  Roll 
Rep.  200.  by  Mountague  Ch.  J.  Mich.  18  Jac.  B.  R.  cites  29 

Bat  ibid.  9.  One  writ  of  attachment  upon  a  prohibition  was  maintained  by 

107.  s.20.   feveral  pone  per  vadios*Sy  the  one  againjl  the  ^cial  for  holding  the 

io*H.6.  cA.  ^^'^^^  ^^*  ^^  ^^^  ^^^^^  ^g^^^fi  ^^^  po^^yy  becaufe  he  had  fiud  con- 
where  trary  [to  the  prohibition]  &c.  Thel.  Dig.  106.  lib,  10,  cap.  15. 
Kcwton      S.  5.  cites  Hill.  33  E.  3.  Brief  912. 

doubt  if  fucb  writ  was  good. 

10.  Falfe  imprifonment,  for  that  he  took  him  at  S,  in  the  county 
of  E.  and  carried  him  to  O,  in  the  connty  ^  S,  and  there  detained 
iifn  till  be  had  made  fine  of  10  L  and  the  addon  was  brought  in  the 
one  county,  hut  it  did  not  appear  in  which.  Chelr.  (aid  he  ought 
to  have  two  aftions  in  this  cafe ;  but  the  defendant  was  awarded 
to  anfwen    Quod  nota.     Br.  Lieu,  pi.  23.  cites  38  £.  3.  34. 

11.  Writ  of  trefpafswds  quare  parcum  fuumfregit^  and  after* 
wards  quare  arbor es  fuas  fuceidit  i^  afportavity  &c.  and  adjudged 
good,  notwithftanding  the  2  auare^s.  Thel.  Dig.  107.  lib.  lOt 
cap.  15.  S.  23.  cites  Trin.  38  E.  3.  19. 

Seven! /re/*.  12.  It  was  agreed  that  a  man  may  have  as  many  trefpajfes  in  one 
pafttatctm-  ^„^  ^^^  yj,^^  '^^^  as  he  will^  and  if  vi  &  armis  be  at  the  com-* 
may  be        mencement,  it  (hall  refer  to  all  the  matters  enfuing.   Br.  Trefpais» 

joined  in       pi.  112.  citeS  38  E.  3.   15.  16. 

one  writ, 

but  n*t  where  common  law  gives  one,  and  (Vatute  law  gives  amnthcr.    Jenk.  24.  pi.  4*. 

As  an  a^ioo  of  trtfpaft  by  mfiatuu^  fmd  an  action  of  JUhHut  at  common  LiWt  cannot  be  joined.  3  H. 
6.  53*  II  Affife,  pL  13.  But  memy  trtjfajfu  at  cwwwra  law  oijiy  b«  joined  iu  oat  writ^  and  laan^ 
tmumt,  wafte,  ^c,  Je(i)L.  ti  z.  pi.  44. 

13^  Bui 


aafontf     [Joinder,]  3^ 

13.  But  it  Teems  that  frefpafs  vi  V  arms  and  trefpafs  up$n  the  '^ffp^fitn 
lafe  ihall  not  be  joined  in  one  and  the  fame  writ,  for  they  are  of  ^^^^ 
ditcrfe  natures*    Br.  TreQ)afs,  pi.  112.  cites  38  £.  3.  15.  i6.       ibcccjt 

may  be  in 
one  and  the  fame  writ.    Br.  Double  Plea,  pi.  108.  cites  F.  N.  B.  in  wric  of  trefpafs. 

K  gixtral  aSim  of  trefpafs  and  afpecial  Alion  <m  the  cafe  may  be  joiiieU  in  «ne  action  ;  as  trefpaft 
\riS.  He  (ot  entrin;  the  hovife  of  the  plaintiff  and  breakin£;  his  cheils  and  carrying  away  his  goods* 
and  for  bcatinf  bis  fervant,  per  quod  fervicium  amifiC.  Agreed.  All.  9.  Pafch.  23  Car«  B.  R* 
Yloceat  v.  Furfy.<*-— Sty.  43.  S.  C.  where  S.  P.  was  moved  bul  not  refolved. 

Trefpai&  vi  &  arms  for  et^ring  his  chfe  and  pulling;  dovtn  bis  booths  (in  a  fair)  and  for  hindering  him 
#9  irt3  now  heaths^  by  reafon  whereof  the  plaintiff  loft  the  profits  of  piccage  and  ftallage.  It  was 
moved  in  arreft  that  the  hindering  the  building  new  bootlis  founds  wholly  in  cafe,  and  therefore 
is  incompatible  with  the  firit  part  of  the  declaration  which  is  vi  &  arrais,  the  judgment  in  the 
firft  cafe  beinc  a  captstur,  but  the  laft  is  only  a  mifericordia.  Sed  non  allocatur ;  for  the  bindeting^ 
$^£*  is  liid  oah  i*  conftfutnce  of  tbifirfi  trtffiufij  £sf  t*.  and  of  t  be  fame  effect  aS  a  per  auod  in  a  de^arationt 
Whid)  is  often  ufed  in  adlions  df  trefpafs  vi  k.  armb,  to  let  in  the  confequential  damages,  &c  an4 
ooe  plea  gdes  to  the  whole ;  for  if  the  defendant  had  pleaded  a  licence  from  the  plainti^to  enter 
the  dofejthat  would  have  been  a  good  juftification  of  the  trefpafs.  And  judgment  for  the  plain- 
tiff. Canh.  113.  Pafch.  i  VV.  5c  M.  in  B.  R.  Drake  v.  Cooper*  S*  C.  cited  Ld,  Raym«  Rep. 
273,  in  cafe  of  Courtney  v.  Collet. 

Trefpa&y  for  hnaking  bis  otofcj  treading  down  tbegrofsf  and  laying  nets  on  the  foil,  OfuHfar     r  t 

earryimg  atntay  of'bis  fjb ;  nee  nan  e»  yuM  the  difendant  vi  &  at  mis  did  break  down  certtum  ^  ^^  J| 
%je4vrtSy  ^ifoereby  the  'ufoter  overHvwedtbepiJcai^  of  the  pLiintiff  adjoining*  per  piodtbe  ffh 
efcap'd  Old  eft^  pifcary,  and  the  plain/iff  2ind  his  fervants  were  hindered  (vomfijhing  there,  Verdift 
pro  quer.  And  moved  in  arreft  of  judgment,  that  here  trefpafs  and  cafe  were  joined  together,  which 
could  not  be ;  but  it  was  urged  on  the  other  fide  that  it  was  all  trefpafs,  and  that  the  per  quod  mat 
•nbf  in  aggrnevation  of  dvnaget,  and  this  term  the  court  was  of  opinion -that  it  was  all  trefpafs ;  and 
judgment  was  pro  quer*  12  Mod.  164.  Hill.  9  W.  3.  Courtney  v.  Collet.  Carth.  4^6.  S.  C 
adjudged  accordingly.  Ld.  Raym.  Rep.  271.  S.  C.  The  court  thought  this  a  plain  trefpafs  j 
for  tbe  caufing  a  fuperfluity  of  water  to  oversow  the  pbintiff 's  filhery  is  a  plain  trefpafs^  and  the 
per  quod  the  fifh  efcaped>  is  but  in  aggravation  of  damages.    Sed  adjornatur. 

Actions  can  never  be  joined  that  have  different  judgments,  as  trefpafi  and  trefpafs  en  the  cafe  are  two 
diftinft  things  of  different  natures ;  and  though  if  vi  &  armis  is  put  in,  in  trefpafs  on  the  cafe  for 
male-fi^afance,  it  will  not  vitiate,  yet  the  judgments  in  trefpafs  and  cafe  are  ditferent ;  for  in  tref- 
pafs the  judgment  alvvays  is  quod  capiatnr ;  but  in  trefpafs  on  the  cafe,  though  vi  &  armis  be  in« 
fenedy  yet  the  judgment  is  qnod  fit  in  mifericordia ;  per  cur.  Ld.  Raym.  Rep.  273.  Mich.  9  WV 
3.  in  caie  of  Coartney  v.  CoUec 

14.  ASion  upon  the  Jfatute  of'MarUbridge^  that  the  defendant  ^';  ^ff"«« 

£ftrained  in  the  bighjireet^  and  detained  them  till  plaintiff  made  ^^^^ 

finej  where  the  one  of  them  is  by  the  common  law  and  the  other  by  s  C.— i* 

ihejlatute^  and  yet  good  becaufe  the  one  is  purftiant  upon  the  ctber^  Br.  Tref- 

Br.  Joinder,  pL  42.  cites  39  E.  3.  20.  ^^l  ^^^ 

S.  C S.  p.  For  a  roan  may  have  feveral  trefpafTet  in  one  and  the  fame  wrik  Br.  Double  Plea» 

pt  144.  cites  S.  C.  m  ji  Tbel.  Dig.  106.  lib.  10.  cap.  15.  S.  10.  cites  39  £.  3.  %$.  that  it  is  not 
doable,  notwiihftandlng  the  one  is  prohibited  by  the  ftatute,  and  the  other  by  the  common  law« 

15.  A  man  (hall  have  on^  writ  of  debt  where  parcel  of  the  debt  Heath's 

is  due  by  obligation^  and  parcel  by  contract.     Thel.  Dig,  106.  lib.  ^c?and* 
10.  cap.  15.  S.  9.  cites  rafch.  41  E.  3.  Damages  75.  1  h!5.4. 

accord- 
ingly, becaufe  there  debt  is  the  only  caufe  of  adtioa, 

16.  Scire  facias  to  execute  Tifine  levied  of  one  manor  and  2  parts  Theoi.Dig* 
of  another  manor  to  one  for  life,,  the  reverfion  in  tail  to  R,  Z).  of  one  ^^^'  ^^^  I^' 
fartj  2nd  of  another  part  to  A.  for  life^  the  reverfion  in  fee  to  R,  and  1 2.  cites 
the  heir  of  R.  brought  fcire  facias  to  execute  the  tail.     Judgment  Pafch.  43 
of  the  wnt,  becaufe  he  demanded  divers  ejlates^  therefore  he  ought  ^'^  "\ 
to  have  feveral  writs  \  &  non  allocatur,  becaufe  it  was  by  one  s.  P. 

vA  the  uxne  fine  \  quod  nota.    Br«  Scire  Facias,  pi.  24.  cites  43 

hl^  Ilf  ;,->  •-  -r         ' 


^  flftiontf    [Joinder.] 

17.  In  writ  of  amUia  quarela  was  comprilfed,  that  be  ted  per* 

formed  all  tbi  covenants  of  the  iefeafanciy  and  alfe  had  reUafed  all 

aSions,  &c.  yet  the  writ  ihall  not  abate  $  for  he  knay  bold  biin- 

felf  toone.    TbeL  Pig.  io6.  lib.  10.  cap.  15.  S.  13.  cites  Mich. 

44  E.  3.  36^ 

Heath's  jg.  But  a  man  (hall  have  detinue  of  charters  and  of  chattels  in  one 

i?r'^.      '^^  Thel.  Dig.  io6.  lib.io.  cap.  15.  S.  6.  cites  Mich.  44  E.  3. 

caufethero    41.  Brief  583* 

ooetkiDg 

is  the  ground  of  the  a^on. 

Br.  Joinder       |^.  Detinue  of  a  chefl  and  a  certain  fum  of  money^  and  certain 

"J  ^cues  ^^^^^^^^y  ^^^  (hewed  fpecially  the  contents  of  diem,  and  what  land 

|l'c.^i  ^      they  concerned,  and  both  in  one  and  the  fame  writ,  where  the 

one  demands  procefs  by  c;apia^  ^uid  of  the  cheft  and  money,  and  of 

the  charters,  fpecial  lies  only  in  di((rers,  and  nQt  capias  or  exi- 

gentj  and  yet  good*    Br.  Detinue  de  Biens,  pU  14.  cites  44  £.  3. 

Br.  Tolnder  20.  A  man  fliall  not  make  title  in  one  writ  of  Aefeijin  or  dying 
inaaion,     ^i»  ^^  anccfiors.    Thel.  Dig,.  106.  lib.  lO.  cap.  14.  S.  lu  citc^ 

pi.  17.  cites    iSrto^  *  ^        T 

S.C.  ac       Pafch.  48  E.  3.  14^ 

coniinglf. 

^i— Nor  BpoQ  £ffajm  Am  to  tvn  tmceflon.    Thet  Di;.  io6.  lib.  lo.  cap.  14*  S*  i  x.  cites  Pafcb* 

31  H.  6.  15. 

[-|         If  fW9  cofareeners  mre  dtjjeife^,  and  the  me  bos  ijfke  wtd  tScSy  and  the  oihtr  Set  wthomt 
4 1  J     tjpte,  the  iffue  ihall  not  have  one  and  the  fame  writ  •f  entry  of  the  whole  againft  the 
difleifor  but  feveral  writs.    Br.  Joinder  in  Adtion,  pL  loi.  cites  31  H.  6.  8* 

Heath's  21.  One  writ  upon  the  cafe  was  maintained  for  di/furbance  to  hold 

^^'^/c^  ti  leetj  for  di(hirbing  of  his  tenants  and  fervants  from  coUeSling  tithes^ 

and  faysy  for  menaces  made  that  the  people  durjt  not  come  to  the  chapel  of  tbt 

that  in  plaintiff  to  pay  their  devotions  and  offerings^  and  for  taking  of  bis 

•Jl^ifLfn.  fervants  and  chatties.    Thel.  Dig,.  107.  lib,  xo,  cap.  15.  S.  ic^ 

tneiiKena-  J  .        t¥»ii  t*  a  f\»       r     t    t^  r  «^«^  •j^ 

tnreonede-  cites  Hul.  19  R.  2-  Action  fuT  le  Cafe,  52* 

daration 

snay  contain  diven  feyeral  torts  as  tbefe  are  in  the  prindpal  cafe* 

Thel.  Dig.        %%.  A  man  may  have  deht  and  detinue  in  one  and  the  (ame  writ 

'o^'ca  re.  h  fi^^^^ P^^^^P^^y  *^^  *^y  ^^  of  one  and  the  feme  nature.  Br. 
^\e.\  r.  Jouider  in  Aftion,  pi.  97.  cites  3  H,  4.  13. 

fites  Pafch. 

5  £•  3*  i8i.  and  11  H.  6.  60.  and  fays^  that  by  the  new  Nat.  Brer.  151.  it  iies.  [But  I  do  not  ol»- 
ierve  it  there.]  Bat  ibid.  S.  6.  fays  the  opinion  of  Hill.  33  E.  3.  Brief  913.  is»  that  a  roan  (hadl 
not  have  one  writ  of  deht  and  dtthme  •febattU  upon  haiimtntt  3ec.  and  cites  3  H.  4.  13.  and  32  £.  «• 
Brief  188.  3-  P-  accordingly,  L.  P.  R.  iC  cites  Raft.  £nt«  150.  pL  13. 174.  pi.  X5«^— 5  Mod. 
92.  Trin.  7  W.  |«  B.  R.  the  court  faid  it  (eemed  ftrauge  that  debt  and  detinue  flioQid  be  joined, 
^caufe  thofe  onions  have  different  judgments. 

13.  Contra  of  adion  of  feveral  natures,  as  debt  and  treftafsy  debt 
eind  accountyicc*   Br.  Joinder  in  A^on,  pi.  97.  cites  3H.4.  it. 

24.  Debt  upon  an  obligation  of%oU  and  demanded  the  fame  jum 
and  certain  chatties  by  one  and  the  fame  pracipe ;  Tirwit  iaid  die 
writ  (hall  abate,  becaufe  all  is  demanded  in  one  and  the  lame  prae-^ 
cipe ;  but  it  was  agreed,  in  the  time  of  H.  8.  that  a  man  may  have 
debt  and  detinuf  b^  one  and  the  fame  writ,  hy  feveral  praecipes  ^  for 

the 


aaion«    [Joinder.]  ^X 

the  W90  JbttU  hi  diigty  axd  tbi  9tber  detimtp    Br.  Several  Pxmcipe^ 
pi.  5.  cites  3  H*  4*  13. 

25*  In  a  replevin  the  plaintiff  counted  of  4  oxen  tqien  at  divers  ^^-rhiA'Bi 
days  and  places^  and  that  the  deliverance  was  made  of  2,  &c.  and  106.  lib.  10! 
that  be  jet  detains  the  other  2,  ad  damnum  401,  ana  did  not  fever  cap,  15.  C  3* 
the  damagejznd  jet  good;  and  fo  fee  a  replevin  of*  fevcral  takings,  ^^  '^^ 
and  ieveral  davs  and  places,  and  one  entire  damages.    Br*  Reple*  s^e*  3*  3^ 
vin>  pL  13.  cites  7  H.  4*  ii. 

26.  Trefpafs  hj  executors  of  breaking  teflator^s  dofcj  and  tarrying 
away  a  certain  fum  of  money ^  and  admitted  that  it  lies  for  the  fam 
of  money^  but  not  for  the  breaking  of  the  clofe,  and  fo  it  lies 
in  part,  and  in  part  not»  Br,  Joinder  in  A^on,  pi.  26.  cites  i| 
H.  4.  3. 

27.  Audita  querela  containing  2  matters,  'the  one  performance 
of  conditions^  and  the  other  of  deceii^  for  delivering  of  the  JlatutOj 
contrary  to  bis  promife^  and  the  writ  was  againft  a  ftraneer  to  the 
(btutCi  and  held  good ;  per  opinionem.  Thel.  Dig.  lOo.  lib.  io« 
cap.  15.  f.  14.  cites  Hill,  12  H,  4.  15.  , 

28.  If  a  praecipe  quod  reddat  be  brought  ofland^  parcel  in  guilds  ^«*  m  pne- 
ahlej  and  parcel  in  franchifcy  the  writ  fliall  abate.     Br,  Privilege,  ^l^j{^^ 

pi.  12.  cites  14  H«  4.  21.  inguildable 

and  land  ia 
fimchiie  the  writ  fliall  not  abate^  but  the  CHtninon  law  fliall  have  jurifdidUon.  Br.  Privilege 
pL  12.  cites  14  H.  4.  »i. 

29.  In  praecipe  quod  reddat  of  2  acres^  whereof  one  is  ancient 
iemejney  the  writ  fhall  abate  as  to  that,  and  ftand  as  to  the  other* 
Br,  Privilege,  pi,  12,  cites  14  H.  4,  21,  per  Huls, 

30.  A  man  brought  fcire  facias  to  have  execution  out  of  a  fine 
ai  heir  to  2  parceners.  Thel,  Dig.  24.  lib,  2,  cap,  i.  f.  38,  cites 
Mich.  9  H,  5.  12* 

31.  One  writ  of  trefpafs  comprehended  refcous^  entry ^  and  chafing     f  a%  1 
in  a  warren^  and  affault  of  his  fervants^    Thel,  Dig,  107,  lib.  10. 

cap.  15.  f.  17.  cites  Trin,  3  H.  6,  53.  VarcofraOt 

may  be  joined,  adjudged  per  toe.  cur.  though  at  firfl;  they  inclined  otherwife.    2  Lutw.  12599 
1260.  Trin.  7  W.  3.  Alwayes  v.  Broom.— —Ld.  Raym.  Rep.  83.  S.  C.  adjudged  accordingly. 

32.  In  refixms  the  plaintiff  counted  that  J^  held  of  him  certain  Br.  Tender 
land  in  D,  by  certain  fervicesj  and  other  certain  land  there  by  other  *"  ^  ^^ 
fervicesj  and  for  the  rent  and  fervices  arrear  he  dijlrainedj  and  the  s.C.  accord* 

defendant  made  refcous,  and  broke  his  warren,  and  beat  his  fer-  ingly;  i>er 
vants,  and  the  defendant  demanded  judgment  of  the  writ,  becaufe  caufeTho^ 
he  joined  the  refcous  of  feveral  tenures  in  one  and  the  fame  writ,  refcous  is 
ancf  yet  well^  per  tot.  cur.  Quod  nota,     Br,  Refcous,  pl«  i,  cites  intire. 
3  H.  6.  52. 

33.  One  writ  upon  the  cafe  contained,  that  the  plaintiff  for 
a  certain  fum  had  retained  the  defendant  to  do  a  certain  things  and 
that  the  defendant  for  the  fame  fum  bad  ajfumed  to  do  this  things  iiCf 
and  it  was  held  good,  and  not  double.  Thel..  Dig.  107.  lib.  lo. 
cap.  15.  £  18.  cites  11  H.  6.  2i.  29.  69, 

34.  A  man  Jhall  have  feveral  aJfumpRts  in  one  and  the  fame  As  a  mih 

pSfon  upon  tb^  tafey  and  tne  defendant  ioaU  wfwer  to  alL  and  di-  may  declare 
^  vers  "P^«*« 


4^  attionll    [Joinder.] 

wtit  all  tit  vers  HTues  may  come  upon  them.  Br.  Adion  liir  le  Cafe,  pi.  to8. 
m.«j»«.»    cites  II  H.  6.  24. 

m  the  fame  manner  he  may  !iave  a^ion  upon  the  cafe  for  nil  matters  agrui  in  we  mtd  the  fame  af^ 
fimffin  per  Newton.  Quod  non  negatnr,  and  fo  it  is  ufed  now.  Br.  AAion  fur  le  Cafe,  pL  io]$» 
cites  i\  H.  6.  55^  ■■  Agumbja  exprefi  and  impliul  may  he  joined.  Jenk.  33 r.  pi.  69.— -— Tlie  cafe 
was  this :  goods  were  fold  by  A.  to  6.  for  joo  1.  whereof  50 1.  was  to  be  paid  at  I^dy-day*  and  the 
other  col.  on  Mav  i.  The  firft  50  L  was  duly  paid,  and  then  B.  alked  A.  to  take  his  bill  off  his 
liand  \ot^o\.  part  of  the  other  50 1.  to  be  paid  at  Chrifbnas  after,  which  A.  did;  but  neither  the 
40 1.  nor  the  other  10 1.  was  then  paid ;  whereupon  A.  brings  affumpfic,  aqd  declares  on  the  pre 
mife  to|^y  the  40 1.  which  tlie  defendant  made  on  A.'s  accepting  the  faid  bill,  and  that  A.  had  not 
paid  the  faid  40 1.  nor  thp  10 1.  refidue  of  the  faid  50 1.  and  held  good,  Cro.  J.  544.  pi.  4-  Mich* 
1 7  Jac.  B.  R.  Heath  v.  Daumley. 

Tbei.  Dig.  25,  Trefpafs  for  hunting  in  2  parksy  and  good)  though  feveral 
^'  ''°*  punifhments  are  given;  for  a  man  cannot  have  writ  of  ravifliment 
U 11.  Cites  of  2  wards,  nor  one  quare  impedit  of  2  churches,  and  yet  by  the 
5-C.  jufVices  the  writ  is  good;  for  land  of  20  titles  maybe  well  joined 

in  one  writ  of  trefpafs,     Br.  Joinder  in  A^on,  pL  120,  cites  13 
H.  7.  12, 

36*  A  man  cannot  join  in  one  and  the  fame  writ  things  of  which 
parcel  of  the  pracefs  Jhall  be  dijlrefs  infinite^  and  of  the  reft  exigent^ 
and  if  this  be  apparent  in  the  virrit,  the  writ  (hall  abate  clearly,  ana 
the  lame  law  where  it  appears  in  the  declaration,  per  Pafton ;  but 
quaere  of  his  opinion ;  for  this  is  permitted  elfewhere  often«  Br. 
Brief,  pi.  236.  cites  14  H.  6.  i. 

37.  If  a  xcasi  forges  a  deed  concerning  land  in  the  county  of  TV. 

ttnd  in  the  county  of  Z>.  he  (hall  have  one  and  the  fame  writ  of 

forger  of  deeds,  though  die  land  be  in  two  counties.     Br.  Joinder' 

in  Aftion,  pi.  75.  cites  21  H.  6.  51. 

Br.  Patents,       38.  Where  die  king  grants  to  me  the  office  of  parkerjhip  in  Dm 

pi.  17.  cites  and  S.  and  I  am  dijfeifedy  I  Jl)all  have  two  ajjifes  ;  for  this  is  a 

**  ^*  c  &  ^^^^^^  grant  in  itfelf.     Br.  Joinder  in  A&ion,  pi.  34.  cites  21 

S.P.  by         H.  6.  10, 

Danby  and  Portfngton. 

Br.  Patents,  jg.  go  where  he  grants  to  me  a  fair  in  Z>.  and  S»  And  fo  fee 
^*c?aiui^^  that  both  fhall  not  be  joined  in  one  affife,  or  in  one  aftion.  Br, 
sip.  by       Joinder  in  Adion,  pi.  34.  cites  22  H.  6.  10. 

I>anby  and 

Fortington ;  quod  nemo  negavit. 

If  land  Viid  40.  It  was  faid  that  one  writ  ol  formedon  lies  of  divers  gif^s^ 
^T^r^I^   Thel.  Dig.  106.  lib.  10.  cap.  14.  f.  11.  cites  Pafch.  31  H,  6.  15. 

mnj  tbt  heirs  of  their  2  hodiis  begotten,  the  revtainder  over  in  fee  \  if  the  bi  other  dies  v^itbout  iffue^  now 

[-  the  filler  has  an  cftate  for  life  in  one  moiety,  the  remainder  over  in  fee ;  and  for  die 
43  J  ^^^  moiety  (he  has  eAate  uil,  the  remainder  in  fee;  and  after  the,^^£ai  ijj^ 
and  dieSf  and  a  Jlrangcr  nhatexy  now  for  her  one  moiety  the  remainder  commences^ 
and  after  the  iffue  dies  'without  iffue,  tlK)ugh  the  remainder  h;ippened  at  feveral  times,  yet.be  in  ro- 
jnainder  ihall  have  one  fotmedon ;  for  both  renutindfrs  which  drptnd  upcn  one  and  the  fume  ejlatr^  ttre 
t0me  i9.  one  andtb$  fam$  pirfon*  8  Rep.  87.  a.  (cj  cites  17  £.  3.  51.  a.  78.  a.  b.  and  lays  that  fo  th« 
3 1 H.  6. 14.  b.  is  to  be  intended,  where  it  is  faid  that  Trio.  7  Jac.  B.  R.  a  man  may  have  fonnedec^^ 
of  divers  gifts. 

But  fee  formedon  in  reverter  convcj'ing  the  defceni  by  the  count  to  2  daughters,  and  that  they  died 
vt'lthout  ijjitfy  by  lahiih  the  land  reverted  to  the  demandant*  TheL  Dig.  106.  lib.  10.  cap.  14.  f.  ia«  cites 
Hiii.  »9£.  3.5.    QnaBTC. 

41.  A 


0ft ton*   t^"^^*'*]  4 J 

4X,  A  man  fluH  have  zSdon  of  debt  upoii  dhirs  c^atraifu  (^o^dtfMak 
Thd«Dtg.  io6.  lib.  lo,  cap.  14.  cites  Pafdu  31 H*  6. 15.  JS/hJ*iu 

toB.  TUgmdsJirJtfiU  wtreprndfarM  tbcHmMgrmi.  IH  ad  aAiCNi  for  the  roll  of  tbo  monef  A* 
declared  upoa  one  coam/Bt  for  all  the  goods ;  buc  it  was  bald  that  it  oogfat  to  have  baan  a  ievfral 
aAioa  opoa  the  Jtviral  amiraSt.    Godb.  24^  pL  339.  £tiiL  x t  Jac  0.  B.  Xiambait*!  cafd. 

42.  Debt  lies  for  felling  §f  cloathsy  and  for  falarj^  in  one  ixA 
die  (ame  writ;  per  cur*    Br.  Joinder  in  Adion,  pi.  86.  cites  16 

£•  4.  10.  ^  ^      ^ 

43.  A  man  fliall  have  trefpafs  tam  anttM  pa^im  regis  H.  6.  quam  xh^iS^^Si 
tentra  pacem  regis  nunc  E^  4.    Quod  nota,  and  ihall  recover  da-  Br.Trefi^ 
mages  for  both  times,  and  otherwife  not    Bf»  Treipaisi  id.  jox.  P^'»  P^ 

df«aE.4.24-  ,     VlTi> 

44*  If  A.  has  plaint  of  replevin  againft  J.  C.  and  B.  bat  anmer  g^  |£  j^  ^ 

plaint  ef  replevin  againft  him,  they  cannot  have  one  and  the  &me  ramovod  :4. 

recerdare  ta  remove  thofe  two  plaints^  and  cannot  declare  finreraUr;  ^^jSi^ 

tat  every  one  of  them  ought  to  have  a  recordare  in  this  cafe.    Br.  ^ndnot  at  * 

Joinder  in  Adion,  pi.  62.  cites  3  H.  7.  14.  the  fuit  oC 

the  plain- 
tiffs  for  per  cur.  if  there  are  divert  plaints,  they  (ball  not  be  removed  $  and  therefore  the  plaioti^l 
ana/  proceed  in  paia  in  their  plaints.    Br.  Joinder  in  A^oot  pi.  6i.  dies  3  U.  9.  lo. 

45.  Li  debt ;  a  man  fold  a  piece  of  cloth  and  leafed  an  acre  of  land  *  Bnjoia* 

'  for  ^os.  at  Alichaebnas  ♦  [the  money  for  the  cloth  and  alfo  die  ^2i*^i.^ 
rent  to  be  paid  at  Michaelmas]  and  afier  the  feail  of  Aiichaebnas  eites  s/c. 
he  hrought  debt.    Keble  demanded  Judgment  of  the  writ;  for  the  according* 
debt  for  the  leafe  and  die  buying  of  the  doth  cannot  be  joined  in   ^* 
erne  condrad }  for  they  are  of  feveral  natures ;  for  the  one  is  a  duty 
immediately,  and  the  other  is  no  duty  till  Michaelmas  that  the  de^* 
fendant  has  had  the  occupation  of  the  land  demifed ;  for  by  releaf<} 
of  all  aiftions  before  Michaelmas  the  debt  of  the  doth  is  determined^ 
but  not  the  debt  of  the  land.    But  per  Fiiber,  the  a£lion  does  not 
lie  till  Midiadmas  for  the  one  nor  for  die  other,  for  it  is  the  day  of 
rayment ;  by  lirhich  the  defendant  was  awarded  to  anfwer4    Br* 
uettCj  pi.  143.  cites  7  H.  4. 

46.  One  writ  of  ravijbment  tf  v)ardy  for  the  raviihment  of  1 
demgbtersy  was  adjudfi|ed  good.  Tbel.  Dig»  1064  lib*  lo.  cap.  15* 
£  7.  cites  Pafch.  41  E.  3.  Brief  541.  But  ikys,  fee  that  it  is  (aid 
(be  contrary  Hill.  13  H.  7.  12. 

47.  Land  was  given  to  father  andfon^  and  the  heirs  of  their  two  J-^*  ^^•^ 
hoAes  hegattenj  the  remainder  over  in  fee.    The  father  oied  without  ^hoit  Jnf 

*  way  other  ilTue  than  the  fon,  and  the  fon  diid  without  ijfue\  and  a  qnscre»and. 
ftranger  abates^  or  die  [Ion  who  was]  mrvivor  made  difcontinilance*  y^  ^^^^ 
Qoaere,  per  Prideaux,  if  remainderman  Jball  have  §ni  firmedon^  or  ^^"^^.ji 
leveral;  and  it  feemed  to  Saunders,  Brooite,  and  Brown,  that  one  we-eibve- 
Writ  would  be  fiiffident.  Tamen  quaere  bene*  D*  145*  a.  b*  pL  64.  rau  ftt  in- 
Paffch.  3&4P.&M-  Anom  JtoS^ 


in  tail,  as  the  remafaider  alfo  depends  npon  one  joint  eJUee  in  ilk  father  end  fon  fir  0  n-  liint^ 
mad  mU  ttmmmttd  at  aar  /»»,  therefore  one  formdon  in  ¥mamdtt  liet.  ■  *  S.  C.  dtei  Arf» 
X«.  at !• 

48.  In  debt  ^  a  £.  6.  tX^for  not  fetting  out  tytheSy  plaintiff     [  l^\ 
&ewed  that  di^  riflsr  of  A£  bad  2  parts  and  thf  vicar  the  third  •* 
y9uJL  j;  ptn:t    ^'^ 
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Champion    part  of  the  tythcs,  ixA  laid  it  to  bo  by  prefcripttm  as  to  the  mai»-« 
refoWcdaci  -^^^  ^^  taking  thcm  by  the  parfon  and  die  vicar;  and alfo  that  the' 
cerdingly.    faYfoH  and  vicoT  had  by  Jeveral  Uafes  denufed  the  tithes  to.  him^ 
•^^^•'4*  and  he  fo  being  proprietarius  of  Ae  tithes,  the  defendant  carried* 
S*c.*ad-      ^W2iy  h5s  corn  without  fetting  out  the  tenth  part.    It  was  found* 
judged  ac-    f<>r  the  plaintiff,  and  moved  in  arreft  of  judgment  that  in.  this  writ 
cordingiyi    were  comptifed  feveral  a^tiqns  upon  this  il^tute,  as  appears  by  his- 
iwoMiwed  °^"  Ihewing,  he  claiming  under  the  fever^  titles  of  the  parfon 
upon  the      ^^  vicv,  and  tjiat  as  tbe  parfon  and  vicar  could  not  join,  fa 
tort  96  well  neither  can  the  plaintiiF;  and  if  all  the  tithes  bad  belonged  to  the*, 
as  upon  the  p^iyfen  he,  could  uothave  tbis  aikion  againfl  feveral  tenants,  for 
Br^nl.86.-  ^^^^  fetting  forth  their  feveral  tithes,  becaufe  he  cannot  comprehend. 
Cap'pion      twD  adiofis  ill  doe;  Which  Fender  granted,  but  all  the  other  juf» 
▼.jKiii.  S..C.  tices  contra*     For  though  parfon  and  vicar  in  this  cafe  cannot  joiri, 
ly  ?^J^^'* '  becaufe  .they  claim  by  divided  rights  fevirdlly^  yet  when  both  their  ' 
ihtrci^  to  be  titles  arj  conjoined  in  one  perfojn^  as  here,  then  the  matter  of  the . 
^kca  from  title  is  conjoined  alfo  in  one,  and  \t  fuffjces  generally  t^^Jffew  that 
€;ro.j.  58.'   ^^'  plaintiff'  is  firmarius  or  proprietarius  of  the  tithes,  widiout* 
jSiC. S.C.    fajing  of  what  title;  for  this  is  not  a  perfonal  aAion,  founded 
adjudged      merely  upon  the  contempt  againft  the  flatute  in  not  fetting  forth' 
I^t^.      ^^  tith,es ;  nor  does  he  by  this- action  demand  any  tithes,  fo  a&  fjie 
title  may  come  in  debate ;  but  the  defendant  is  only  to  e^ccufe  him^ 
J^lf  of  the  contempt.    Yelv.  63.  Pafch.  3jac»B.R.  Champernoii 
v.  Hill.  ^ 

40.  In  debt  on  the  Jiatute  of  ufury^  2  feveral  ufurious  loans  may 
he  fucd  for  by  the  time  writ.     Cro.  J.  104.  pi.  40.  Mich.  3  Jac*^ 

B.R.  Woody  v 

Xfelfedof     ^  ^o.  Where  a  gift  which  is  the  foundation  of  a  writ  is  diftindy 
W^T^r^     ^^  feveral  in  fuch  cafes  upon  the  feveral  foundations,  feveral  writs  * 
dav'^hur^y     ought  to  tc  fouudcd J  and  to  make  one  writ  fufEcient,  (even. if' 
B,c,andD.  they  were  the  fame  parties  or  donees)  xhQ  foundation  ought  to  be 
dn}\udan  ^j^^  ^^  ^^  ^^      jy^j  ^^^  ^^  ^^^  j^^^f^    8  Rep,  87,  Trin.  7  Jac. 

in  twiy  rhc     m  Buckmer  s  cafe. 

remainder  of 

tnt  hmlf  to  C.  in  t/u!,  the  remaimltr  cf  the  other  ha!f  to  D.  in  taily  and  if  C.  died  without  iffttg,  th$ 
retnnin'der  of  htr  n.ni  ty  to  D*  nnd  hn  heirs  of,  her  hody,  witll  liktt  remainder  CO  C.  lor  dttfault  of  iflbe 
of  D.     Aftenvards  B;  dks  andC,  drrs  without  iffue^  JJ.  having  firft  difcontinuedt  (as  app^red  by' 
the  manner  of  pleading)  and  afterwards  D.  died.     In  a  fomtedon  in  remainder  brought  by  the  heir 
of  J^.  it  was  rcfolvcd,  that  the  whole  being  devifed  to  B.  in  tail,  noCwithftanding  that  the  devifoT* 
d'tndcd  Ihe  remainder  by  moi^>es>  yet  when  aU  the  land  remained  toB.  aad  aU  the  reifiaiqicrs 
d(peud  upon  (ftie  eftate,  and  corameoced  by  devjfe  at  one  cime»  the  heirs  of  the  body  of  P«  fliaUi^ 
have  r.formedon  in  remainder  in  the  fame  manner  as  if  the  remainder  bad  been  limited  to  C.  and 
J),  and  tiie  heirs  of  their  two  bodies,  the  remainder,  for  default  of  ifiue  of  C.  to'D.  nnd"  to  her  heim* 
for  ever.    S  Rep.  86,  87.  b.  Trin.  7  Jac.  B.R.  Buckmer's  cafe.— —a  Srownl.  474.  Buckmer  ▼• 
Suwyerj,  S.  C.  and  it  (ieemed  accordingly  to  all  the  juftic^s* 

■ 
•  ■ 

And  In  .  '  51,  There  is  a  diiFerence  between  aiiions  real  and  adlons^/r** 
f^^l'^^rj^^  /onal^  and  between  actions  real  iVhich  are  founded  on  a  title  in  tba 
ttdto^t'^  "ivrit  and  actions  real  which  are  founded  on  wrong  or  deforcement^ 
.  caufcsafac  and  contain  no  title  in  themj  hi  this  laft  cafe  the  demandant  may' 
cljni  Te-  ^  A^^^^  in  one  writ  diverfe  lands  and  tenements  which  came  to^ 
hcnded^n  him  by  diverfe  feveral  titjes.  As  if  diverfe  manors  defcended  ta  me 
the  fame  from  diverfe  feveral  anceftors,  and  I  am  diffeifed  or  deforced  o£ 
'^"^  ^       th^m,  I  may  have  writ  of  right  or.  entry  in  nature  of  an  aflifc^' 
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©r  writ  of  ajjlpy  and  comprehend  all  thofe  rights  in  oile  and  the  Trcfpafsfor 

fame  writ,  becaufe  in  thofe  cafes  no  title  is  made  in  the  writ.    But  Xi»riW>tr  - 

if  I  bring  writ  of  entry  fur  diffitfin  done  to  my  mother  and  to  my  rait  lac  fl*" 

ftont^  coparceners  in  fee  fimpfe,  the  writ  fliall  abate;  for  here  title  an/at  ft- 

h  made  in  the  writ;,  and  it  appeared  that  there  were  feveral  caufes  AndVo  for^ 

of  adUon,  becaufe  the  title  is  by  feveral  anceftors.     i  Rep.  87.  b.  w.^fif  tfm 

Trin.  7  Jac.  in  Buckmer^s  cafe.  feveral 

Uafeu   Ibid* 
— i— — AndT*-  of  itU  OD  feveral  leafes*    Ibid. 

5a.  The  Uftator*s  pronufi  for  his  deht^  and  the  executor's  pro"  f  4.  r  1 
tai/efor  bis  own  debts^  cannot  be  joined  in  one  a6lion  againft  die  j^^j,  ^  "* 
executor,  for  they  require  different  judgments.    Jenk.  296.  pi,  49*     pi.  lU/ 

HiU.  iz 
Jac.  $•  C  adjudged  for  the  plaintiff,  but  judgment  reverfed ;  for  be  ought  to  be  charged  bj  t 
£:verai  a^tiaoSy  one  charge  being  in  his  own  right,  and  the  other  as  executor* 

53.  Debt  lies  upon  ^feveral  obligations  in  one  aftion.  See  Hob.  Brpwnl.6f. 
178.  pi.  205,  Andrews  V.  Delahay.  tIc^'s'^c* 

tliat  it  was  brought  on  z  bonds.— «S.  C.  cited  5  Mod.  aij 

54.  EJe^bsunf  and  trifpafs  for  affault  and  battery  were  brought  Brown!. 
i^amft  the  defendant;  upon  Not  Guilty  pleaded  the  plaintiff  had  *35'  ^*^« 

!•  f^  t_     \^    r        I.        •    <-k  It  1  '        y  ^»  Sneli»ng» 

%  verdiec  bom  for  -the  ejectmont  and  battery,  and  entire  damages  s.  c.  fayi 

affeiled ;  the  court  took  time  to  advife  what  judgment  fbould  be  the  da. 

fiven^  .becaufe  it  was  without  precedent,  but  the  damages  for  the  J^^n"^v^* 

attcry  could  not  be  rdeafed,  becaufe  they  were  entire  with  the  eje(^«  raUy,  and^* 

OieoL    It  is  laid  there,  that  it  feems  to  be  holpen  by  tbe  verdicb  the  plain- 

HiU.  16  Jac-  Hob.  249.  Bird  v.  SncU.  k^fefthT 

damages  for  the  bacteiy,  and  prayed  judsrmcnt  for  the  eje<Stment,  that  Winch  held  the  writ  naught, 
but  judgment  was  given  for  the  phuntiff  notv^icblhrnding. 

55.  Cafe  for  that  the  plaintiff  had  lent  to  the  defendant  a  gelding 
io  ride  from  i.  to  E.  and  there  to  be  delivered  to  the  plaintiff,  the 
defendant  intending  to  deceive  the  plaintiffy  rode  upon  the  faid  geld- 
Ingfrom  Z.  to  E.  and  from  E.  unto  L,  again^  and  thereby  fo  much 
abufed  the  faid  horfe,  that  he  became  of  little  value,  and  though  the 
plaintiff  at  E.  required  a  re-delivery,  yet  the  defendant  then  did, 
and  yet  does  refufe  to  deliver  him,  and  the  fame  day  at  E.  con- 
verted him  to  his  own  ufe,&c.  It  wa^  moved/th^t  the  non-delivery 
according  to  the  contrail  at  E.  and  the  mifufmg  him  in  the  journey, 
arc  (everal  caufes  of  ac5lion,  and  fliould  not  be  joined  in  one  a£lion. 
But  per  tot.  cur.  when  he  denied  the  re-delivery,  and  afterwards 
converted  him  to  his  own  ufe,  the  plaintiff  may  well  have  adlion 
for  both,  and  together  j  and  though  perhaps  the  defendant  might 
have  demurred,  (as  Ld.  Hobart  conceived)  for  the  doublenefs  of 
riie  declaration,  yet  he  having  pleaded  Not  Guilty,  and  being  fpund 

Sllty,  that   makes   the   declaration   good,      Cro.  C.  20.  ph  13. 
ich.  I  Car.  C.  B.  White  v.  Ryfden. 

56.  In  cafe  the  plaintiff  declared  upon  the  cuflom  of  the  realm^  Keb.  851, 
fliat  the  defendant,  10  May,  was  ^common  carrier y  and  that  the  Jiauhew 
plaintiff,.  6  May,  was-poffeiFed  of  50I.  which  on  the  fame  day,  &c*  v.HoppTnV, 
ll«  delivered  to  die  defendant  to  carry,  which  he  did  fo  negligently  S.  c  s^djor* 

£  2  that 
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natiir.—  that  it  was  loft,  atid  aljo  declared  in  trover  for  the  fiune  fum.  It 
ni  lo  5%.  wasanovcd  in  arreft  of  judgment,  that  cafe  and  trover  could  not  be 
aAd  hj  joined,  becaufe  one  is  fouhded  on  a  cuilom,  and  the  other  on  a 
TwifJen  T.  wrong,  to  which  it  was  anfwered  that  the  plea  of  Not  Guilty  goe$ 
whiSi  Tro-  ^  ^^^^ »  ^^^  P^  ^^*  ^'^  declaration  is  ill.  Sid.  244.  pi.  5.  rafcL, 
Tfcr  may  be  1 7  Car.  2.  Matthews  v.  Hopkin. 

joined. 

nuift  oe  fuch  as  implies  lorce  and  arms ;  but  what  is  generally  called  Tort,  as  where-ever  an^ 
))arlance  is  of  malice  anU  fraad,  or  negligence,  is  not  fuificient  to  be  joined  with  a  trover  s  and 
jndgment  for  the  defendant. 

Plaintiff  declared  in  cife  upon  the  cu/km  of^he  realm  a^MnJl  a  cvmrnan  eanitry  and  alfe  u^  trover 
kind  oHverJion,  Hale  Ch.  J.  held  it  well,  becaufe  Not  Guilty  anfwers  both.  Vent*  xaj.  Mictw 
t4  Car.  2.  B.  R*  Owen  v.  Lewyn. 

5  Mod.  91*  cites  the  cafe  of  Matthews  v.  Hopkins,  and  fays  the  judgment  was  armfled,  he* 
caufe  the  plaintiff  had  alleged  that  the  defendant  was  a  carrier  on  the  xoth  of  May,  and  that  he  war 
poflelTed  of  goods  on  the  bch  of  May*  on  which  day  he  did  deliver  them,  fo  that  it  did  not  appear . 
Khat  he  was  a  carrier  00  the  day  of  the  delivery ;  and  the  S.  C.  was  cited  ibid.  92.  per  cor.  and  (M 
h  was  held,  that  thefe  are  different  actions,  and  ought  not  to  be  joined,  and  the  principal  cafe  being 
on  the  £ame  point,  they  gave  judgment  for  the  defendant.  Trin.  7  W.  3.  Dalfton  v.  Janfop.— -^ 
I  Salk.  10.  pi.  £.  in  S.  C.  of  DaUton  v.  JanCoh,  judgment  was  arrefted,  becaufe  ths 

[A^  1    alfumpfit  is  Ex  quafi  contradlu  and  a  control  and  a  tort  cannot  be  joined ;  and  Holt 
*T      J    Ch.  J.  faid  he  had  feen  the  record  of  Matthews  v.  Hopkins  i  Sid.  244.  itf  which  cafe 
the  judgment  was  arrefted.— —  i2Mod.  73.  Dalilon  v.  Eyenfon,  S.C.  accordingly* 
and  judgment  arretted.— -Comb.  333.  Darlflon  v.  Hianfon,  S.C.  fays,  that  upon  the  whole 
the  court  feemed  to  incline  for  the  plaintiff  1  fed  adjocnatur.— — 3  Salk.  204^  pL  10.  Dalfoa  v. 
Tyfon,  S.  C.  adjudged  ilL 

57.  In  a£Hon  fur  cafe  on  two  promifes  for  not  delivering  two 
bonds,  the  latter  promife  bein^  aggravated, by  delivery  of  two  forged 
bonds  inftead  of  them,  to  which  the  defenomt  demurred,  here  be- 
ing promtfe  and  dtfceit,  which  cannot  be  joined,  which  the  court 
agreed ;  but  here  the  difceit  being  not  the  matter  of  the  promife^ 
but  aggravation,  it  is  well  enough,  and  may  be  helped,  however^ 
by  a  n^e  profequi  as  to  one ;  andjudement  pro  plaintiiF.     2  Keb* 
803.  pi.  52.  Trin.  23  Car.  2.  B.  K.  Vere  v.  Hillam. 
ft  Lev.  i9u       5^.  jtffumpjit  and  trover  in  one  declaration ;   the  defendant 
"raySr^*      pleaded  Non  Affumpfit  as  to  the  affumpfit,  and  Not  Guilty  as  to 
s.  c.  that     the  trover.     The  jury  found  for  the  plaintiff  upon  the  afTumpfit,  and 
they  were    for  the  defendant  upon  the  trover  1  a^  writ  of  error  was  brought^ 
one  aa^    and  the  joining  the  anions  was  affigncd  for  error;  fed  adjornatur  5 
by  feveral    hut  the  reporter  fays  it  feems  not  to  be  good*    Raym.  233.  Mich« 
decUra^       25  Car.  2.  B.  R.   Failour  v.  Holmes. 

tionsy  and 

Hale  Ch.  J.  held,  that  though  by  the  verdiA  the  caufes  were  fevered,  yet  fince  no  fuch  aftioa  iies« 
the  declaration  is  iU  ab  initio,  and  the  judgment  ought  to  be  void ;  but  Twifden  doubted  if  tbs 
feverance  by  the  verdi€i  has  not  made  it  good,  though  ill  at  firft  ;  adjomatuTd  ■  Freem.  Rep. 
360.  pi.  462.  S.  C.  adjornatur.— Ibid  367.  pi.  471.  The  court  feemed  to  incline  they  woulJ 
not  lie  together ;  but  advifare  volunt. 

Trxfov  and  ajfumpjit  lie  not  together,  and  though  the  jury  found  the  trover  for  tlie  defendant,  and 
the  affumpfit  fnr  the  plaintiff,  and  fo  had  fevered  them,  yet  the  declaration  being  ill  ac  fir(\,  the 
plaintiff  cannot  have  any  judgment ;  per  toL  cur.  3  Lev.  99.  Pafch.  35  Car.  a.  C.B.  Bage  t. 
JBromuel. 

SKeb.  331.  60.  An  a^on  was  brought  for  battery  of  a  fervant^  per  fuod 
borham^.^  yjrvi/i«^  amifit^  and  for  taking  9  pounds  of  butter -^  after  verdifl  the 
Baiiy,  S.C.  court  held,  that  the  one  was  cafe,  and  the  other  trefpafs,  and  there- 
but  ob-  fore  they  could  not  be  joifted.  Arg.  Ld.  Raym.  Rep.  273.  citeft 
JS"^    HiU.  25  &  26  Car.  2.  B.  R.  Robinfon  v.  Baily. 

64.  Debt 
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i^  Debt  en  a  bend  and  a  mutuatus  may  be  joined,  though  there  Where  fe- 
muft  be  feveral  pleas ;  for  Nil  debet,  which  is  proper  for  the  one,  ^^^^^^ 
will  not  fcrve  for  the  other.    Per  cur.  Arg.     Vent.  366.  Mich,  brought  for 
34  Car.  2.  B.  R.  fovcrai 

caufeSy  th« 
cooxtnuif  compel  fo  jmn  them  mo*;,  where  they  may  be  joined ;  but  where  feveral  pleas  are  requU 
iite,  as  io  affumppt  mdttovirj  they  cannot  be  juiued.    Per  Holt.  Cumb.  Z44.  Paiclu  6  W.  &  M.  ia 
F*R.  Saracini  V.  Kilner. 

64.  In  cafe  the  plaintiff  declared  on  an  aflumpfit  to  drfiver  pot-  The  war- 
afhes,  merchantable  commodities,  but  that  defendant  delivered  dirty  [^"nf  f^^ 
ones,  and  declared  alfo  on  a  warranty ;  but  adjudged  that  affiimpjtt  fonai  thing 
and  warranty  are  of  feveral  natures,  the  one  in  the  tort  and  the  »« P«t- 
othcr  in  the  right,  and  fo  cannot  be  joined.  '  2  Show.  250.  pi.  256.  if*^  ^^^re 
Mich.  34  Car.  a.  B.R.  Beningfage  v.  Ralphfon.  of  a  con/ 

tradlftswell 

u  the  aifampfitf  and  fo  the  court  took  time  to  advifr,  and  aftert«*ards  the  plainttif  firuck  out  thnt 

]>irt  reUtirtg  to  the  warranty.    Skin.  66.  pi.  12.  Beviugfay  v.  Ralfton,  S.C.— — Vent.  365.  I>e« 

KJfoQ  ▼.  Ralphfooy  S.C.  and  the  coart  were  of  the  fame  opinion  that  they  could  not  -be  joined  i 

ilcd  aJjomstur. 

65.  Trcfpafi  for  battery  tftbewife  and  taking  hujhanft  goods^  AaionwM 
cannot  be  joined.    Show.  345.  Hill.  3  W,  &  M.  in  B.  R.  Mea-  ^''•"S*'^  **y 

L  •    TT  >       17  the  banm 

cock  &  Ux'  V.  Farmer.  ,ione,  for  t 

batttry  nf 
khtifilf^  anJa/ft  afhii  wtfty  per  fuod  nnfm^tumj  (^e.  am/tt^  and  held  good  without  the  wffe^s  joining  | 
Ibr  k  is  noc  broiighc  in  refpedt  of  tlie  barm  done  to  the  wife,  hut  for  his  own  particular  lofs  ia 
lofiog  her  company.    Cro.  J.  501.  pi.  x  i.  Mich.  x6  Jac.  B.  R.  Gay  v.  Liveley. 

66.  Where  there  may  be  feveral  pleas ^  a£(ion8  ought  not  to  be     T  ajj  1 
joined.    Notes  in  C.  B.  250.  Pafch.  7  Geo.  2.  Jeffs  v.  Jones*  I  t"/  i 


(W.  c)    Joinder  in  Adion,  where  the    'Demand^  see  (u,c)^ 
Charge^  &c.  is  in  different  Refpeds, 

I.  XpNTRY  in  the  poft  the  tenant  vouched,  and  the  writ  was 
'*— '  brought  againft  two,  and  the  vouchee  difclofed  the  cafe  to 
be  that  a  dijf^for  died^  and  his  heir  entered  and  endowed  the  feme  of 
the  diileifdr,  and  aliened  the  other  two  parts^  and  therefore  ought  to 
he  feveral  writs,^  the  one  againjl  feme  in  the  Per^  for  flie  is  in  by  her 
baron,  and  the  other  againfl  the  alienee  of  the  heir  in  the  Per  and 
Cut.     Br.  Joinder  in  Adion,  pi.  39.  cites  24  £.  3.  40.. 

2.  It  was  faid  by  Rolfe,  That  if  my  tenant  holds  of  me  diverfe 
parcels  ef  land  by  feveral  fervices  of  chivalry  fverally  and  diesy  his 
beir  within  age^  and  z  fir  anger  gets  the  pojjeffion  of  all  the  land,  I 
ought  to  have  feveral  writs  of  ward.  Qu«re.     Thel.  Dig.  107,         ' 
lib.  10.  cap.  15.  f.  17.  cites  Trin.  3  H.  6.  53. 

3.  If  a  man  holds  two  acres  of  land  of  one  lord  by  feveral  fer^  Br.  Joinder 
meesj  and  dies  without  heir^  the  lord  cannot  have  one  writ  of  efcheat  »"  Aaion, 
of  both,  but  (hall  have  feveral  writs.    Br.  Efcheat,  pi.  13.  cites  2t  gh:f  and^ 
H#  7f  39»  Per  jufticiarios.  s!p.accortU 

Brooke  fays  it  fecms  that  he  ;iiay  hav«  one  ivrit  by  feveral  pi^Ltpcs,. 

£3  4*  A, 


4^  9fttOn0    [Joinder,)  ' 

Sroivni.  00.      4.  A,  feifed  of  one  houfe  in  fee  and  pofiefled  of  another  for  term  * 
^id  ed  ac-    ^f  years, -makes  a  Uafe  of  bath  houfes  t9  B.  rendiring  loL  pir  anm 
cording.      ond  B.  covenanted  to  repair  it.    Afterwards  A.  grants  die  fee  oi' 
ly-— ^        one  by  one  deed,  and  the  reverfion  for  years  of  the  other  by  ano*^ 

*6^s°  c'^'    ^^^    ^^  ^^  ^' ^*  brought  one  adion  of  covenant  for  not  re- 

argued/and  pairing  the  two  houfes ;  and  adjudged  well  brought*  Cro.  J.  329^ 
adjornatur.   pi.  8.  Mich.  1 1  Jac.  C,  B.  Pycot  V,  St,  Johns. 

]02<  9t.  John  V.  Piotty  S.^.  adjudged  accordingly  in  C.  B.  and  QtNm  a  wik  of  error  brooght^ 
and  other  eirors  affigned  fo1^  other  collateral  matters  in  the  declaration^  this  matter  remaintd  un- 
^neftioned.  ■ '  S.  C.  cited  Ltv.  t  to.  the  court  faid  that  in  this  cafe  Pyot  was  tenant  in  com- 
mon with  himfeJf. 

Jenk-  296.  ^|,  JJTumpfit  againjl  an  admin i/Irairixj  and  declares  for  g^ods 
icMrd-^'^'  y&W/^  Ufe  intejlatefor  200L  and  for  other  goods  fold  to  the  defendant 
ingly ;  for  herfelf  for  27  /.  and  that  upon  account  the  defendant  was  found  in»  . 
they  re-  dehted  to  the  plaintiff"  in  thofe  fumsj  and  promifed  payment.  The 
fercnttudc-  ^^^Z'^  being  in  feveral  manners,  one  in  her  own  right  and  the  other 
fhents,  as  adminiftratrix,  there  ought  to  have  been  feveral  actions  i  An4- 
judgment  reverfed.  Hob.  88.  pi.  119.  Hill.  12  Jac.  Herrenden 
V.  Palmer. 

6.  An  adnfinlfiratrix  declared  that  defendant  was  indebted  to  bet 

in  300/.  but  did  not  fay  to'  her  as  adminiftratrix,  and  then  declares 

for  another  debt  due  to  her  as  adminiftratrixy  Sic,  It  was  moved  in 

arreft  of  judgment,  that  the  fir  ft  promife  muft  be  intended  of  a 

debt  due  to  her  in  her  own  right,  notwithftanding  (he  concluded 

with  a  profert  of  the  letters  of  adnuni/iration^  that  beins  only  to 

warrant  the  2d  count  in  right  of  the  inteftate;  But  adjudged  by  3 

juftices  againft  the  opinioix  of  Twifden  J.  •  that  both  might  be 

joined  in  one  declaration,  and  that  after  a  verdi£f  it  Jhall  be  in^ 

tended  that  tkefirfi  debt  was  due  to  her  as  admini/lratrix.     2  Lev, 

no.  Trin.  26  Car.  2.  Curtis  v,  Davis. 

r  jl8  1         7'  Trover  and  an.  action  upon  the  caff  were  joined,  and  the 

^  ^     "*      court  ftopped  the  acftion  and  made  the  attorney  pay  cofts.     Cited 

per  Pembcrton  Ch  J.  Mich.  34  Car.  2.  Skin.  06.  67.  cites  it  as  a 

cafe  in  C,  B. 

Show.  366.     '  8,  Aftion  by  adminiflrator  who  declared  on  an  Indebitatus  afr 

S.  c fumpfit  to  intejlatey  and  an  Injtmul  computaffet  between  plaintiff'  and 

^ling^hc  ^^«^«^  for  money  due  to  the  plaintiff  hiinfelf,  is  iU.  I  Salk,  lOt 
caofe,  the     pl*  !•  Trin,  4  W.  &  M.  in  B.  R.  Rogers  v,  Cook« 

court  tx 

•gitf  abaitd^h€  MS,  becaufe  it  appeared  on  the  record  itfelf  that  the  feveral  demands  in  the  decla- 
ration were  incompatible  and  could  not  be  joined  in  one  and  Che  fame  action ;  for  it  refuirti  ftvtrmi 
judgmentsyand  ^  dtfi'vtfl  mitures,  Carth.  235.  236.  S.  C.  ■  ■  i  Saik.  lo.  pi.  I.  reports  that  the  reafoa' 
why  a  plaintincnfinot  profecute  hi!>  uwn  i\^\l  and  another^s  in  on*:  a£^)on  jk,  becaufe  the  co/li  te  he 
tccfivfrid  art  intirg,  and  then  plaintiff  cannot  diitinguiih  how  much  he  is  toliave  as  adminiltratorf 
fkod  how  much  as  bis  own. 

•  

Apj^f*  io  g^  Indebitatus  affumpfit  by  the  plaintiff  as  executor  of  B.  and 
W«  j^Tfll'  declared  of  a  prcmife  to  the  tejtator  himfelf  and  a  promife  to  tbs 
mletotbt  executor  upon  ftatmg  the  accounts  between  the  executor  and 
^mimftrnur  ^e  defendant  touching  only  the  dealings  between  the  teftator 
joined^  and  ^^^  ^*"^*  '^^^  court  held  that  the  promifes  mieht  well  be  joined 
vpon  a  dt   in  one  a^ion  j  that  th?  tajdng  the  4^couut  did  not  ^  all  vary 
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the  nature  of  the  debt ;  that  die  plaintiff  lay  under  a  necef&ty  niiirrer  it 
of  naming  himfelf  executor  to  introduce  the  caufe  of  aAion-^  that  ,^*^"b^^\ 
the  pteadl^,  tiie  judgment|  and  die  effe&  of  the  judgment  being  Ramtfit 
here  all  the  faipe,  there  could  be  no  reafon  for  dividing  them  and  ^^•'^^  ^^^^ 
multiplying  aaions.    10  Mod.  170,  Trin.  12  Ann.  B.R.  I^tton  crre^.""^!! 
V.  Crow.  Mod,  1^6." 

M.  7  Ann. 
B.  R.  T3te  ▼•  Whiting**— —i^w  where  in  the  fame  a^on  ft^tral  prtmfes  to  tefiator  were  joined 
*ukh  a  froaa^ry  mit  io  tin^df  Ut  exeattcrif  it  was  adjtidgedupon  demurrer  {or  defendant ;  for  plain- 
tiff might  either  have  brought  his  a£lion  on  this  note  without  naming  himfelf  executor,  or  might 
have  transferred  it  to  any  other  perfori  by  indorfement ;  and  the  naming  him  executor  is  only  a 
Mcripciaa  of  his  perfeo.    10  Mod.  3 1 5.  Pafcb.  i  Geo.  B.R.  Belts  y.  MitcheL 

(X.  c)     Where  fcvcral  Pcrfons  for  the  fame  Fa<ft  or 
Thing  may  have  feveral  Aftions* 

!•  T  F  two  are  convl^ed  as  dijfeifors  in  affife,  yet  the  one  only  rnay 
-*-  baiH  attaint  without  the  other.    Br.  Joinder  in  A£Uon,  pL 
5a  cites  8  AIT.  30, 

2.  Attaint 'y  A  man  brought  one  writ  by  feveral pracipes^  and  all 
pieaded  to  traverfe  the  adfion^  and  the  roll  made  mention  but  of  one 
juryy  which  (kid  jury  [&c.]  And  fo  againft  the  demandant  it  ts  but 
one  juryy  and  one  attaint  only  may  be  brought  by  him\  but  the  tenants 
fi>all  have  feveral  attaints  j  for  it  is  a  feveral  jury  againfl  them. 
Br.  Joinder  in  Adion,  pi.  51.  cites  14  AfT.  2. 

3.  If  prints  apprender  are  granted  to  a  commonalty  in  guildable 
wt  rf  the  firefly  die  claim  mufi  be  made  by  them  all,  neverthcdefs 
ttberwife  it  ts  if  the  claim  is  made  within  the  forefty  where  every 
one  Ih^  have  atStion  by  himfelf  of  that  which  to  him  belongs ;  per 
Bank.    Br.  Foreft,  pi.  3.  cites  21  £•  3.  4^. 

4«  In  trefpafs  and  fuch  like  aSfion  perjonal^  tenants  in  common 
ought  to  join  in  aAion,  and  yet  in  ajjtfe  and  aJIion  real  they  ihall 
not  join.    Br,  Joinder  in  ASion,  pi.  g.  cites  43  E.  3.  23. 

5.  If  a  man  levies  the  rent  of  my  tenant  by  coercion  of  diftreis,  /     f  Ag  1 
JbaO  have  ajpfcj  and  yet  the  tenant  may  have  trefpafs  ^  for  this  is 

an  a£t  which  gives  double  caufe  of  action,  as  battery  of  my  fervant^ 
&c.    Br.  Trefpafs,  pi.  2S9.-  cites  43  Aff.  9. 

6.  Trefpafs  for  taking  beafls  agifted  may  be  brought  either  by  ^«'-  ^^^^9 
Ae  owner  or  agiftor.  Br.  Trefpafs,  pi.  67.  cites  48  E.  3.  20.  per  citw'^c. 
Cand.  that  the 

agiftor  (hall  have  trefpafs  and  the  owner  may  have  repievlttm 
S9t€9am  hy  elegit  and  htiatit  of  the  franktuumni  may  each  of  them  have  affife*    Br.  Trefpafs^  pi* 

67.  dus  4$  EC  3t  20.  per  Cand*— ~Br.  Brief,  pL  514.  cites  S.  C. 
But  when  one  recovers,  the  adiioD  of  the  oth^r  is  gone.    Br.  Trefpafs,  pi.  67.  cites  41  E.  3.  ao. 

per  Perfey.— Br  ..Brief,  pi.  514,  cites  S%C. S.  P.  Arg.  Skinn.  157.  oC  tenant  by  elegit  an^ 

tflunt  bf  ilacute  merchant,  cites  53  H.  6.  zz.  per  Moyl. 

.  7.  JHfuntenance  was  brought  by  twoy  becaufe  the  defendant  main*  CWr«  If 
teimedone  G.  againfl  the  plaintiff  in.  a^ion  of  trefpafs  brought  by  the^  |S^e"had 
faid  parties  againft  the  f aid  G.  and  in  truth  there  were  thra  pay-ties  been  upm 

a  *  real  etc* 


\ 


• 


*  As  10  pnetipt  quod  reddat.    TbeL  Dig.  lib.  it  cap.  12.  f,  5.  cites  i%  H.  6.  5. 

£  4        '  in 


4p        '   *  iaHfOBH    [J^dcfO 

iN»s  te      $n  tii  0ffi$K  9f  iref^y  and  two  brought. adion  tit  muxMpancn 
*^m"  wT   ^01^*    Ai^  P^  J^iAe  Ch.  J.  iij^re  the  maint$nanei  is  fiippofed  is 


yerance  in 


the  firii  ac-  ^^19  ptrfinol^  aU  ought  to  have  joii\ed,    Br.  Joinder,  ia  A&ioiiy  • 

l^ef  may  fevM'  in  Aa  aMm  t>f  matntenanee.  ^  Contrr  in  trefpafsy  there  they  could  not  have  fe- 
vered. Qw^®  ^^  rea^B  thereof ;  for  k  was  nieC  adjudged*  Br.  Joinder  in  KSsaat  pi. 44.  o'tes  14 
If,  6»<-^^heLDi|^.3a.  |i|>.  1.  c^  la.  L  5.  cites  S.C.— — See  $  1 H.  6.  Ic  36  H.  6. 17.  a9.  at  (C.  d)     • 

8.  If  I  leafe  land  at  ivtllj  and  zjlrang^  entirsy  and  digs  the  lanJy 
the  tenant  Jball  havf  irrfpafs  $f  hn  Ijfsj  and  IJball  have  trejpapfir 
the  kfs  and  deftru^Hm  of  my  iandi  per  tot.  cur*    Br.  Treipate,  pi. 

•     131.  cites  19  H.  6.  44.  45. 

9.  Jnd  if  a  man  heats  fry  Jit^ant^  I  (hall  have  trefpafi  for  die 
]ofs  oF  die  fervices  ^d  the  fervant  another  a^on  of  his  ivfong 
ftind  damages  fuftainedi  per  tot.  cur.  Br.  Trefpais^  pi.  131.  cites 
jg  H.  6.  44.  45. 

10.  If  Ae  Jbiri0' arrifis  a  man  hy  capias^  and  does  mt  retwm  tbr 
writy  the  party  wno  was.  arrsfted  fhall  have  writ  of  tnjfafsy  ir  of 

falfe  in^rifinmsnty  and  the  other  party  fitall  have  recovery  a^o  i  per 
i^won.    Br.  Trefpa(s,  pL  13^.  t:ite$  ai  H.  6.  5. 

11.  If  e/iaie  for  Ufe^  remainder  over^  be  made  hy  deedy  the  deed 
belongs  to  the  tenant  for  life  during  his  life  j  and  yet  if' zfiranger 
gets  the  deedy  he  in  remainder  ihall  have  one  siftion  of  trefpais,  and 
the  tenant  for  life  another  a^on;  and  if  land  contained  in  one  deed 
be  parted  between  parceners  hy  partitiony  every  one  of  diem  (hall 
bave  an  a£Hon  of  trefpa&.  Br;  Forger  de  Fatts,  pi.  6,  cites  33 
H.  6.2a.    PerPrifot.  . 

12.  Where  31  plead  }Jot  Guilty  in  trefpafsyand'ore  found  guilty^ 
they  may  fever  in  a£tioa  of  attaint  upon  it  of  the  principal,  be* 
caufe  it  is  feveral  pleas.  Contrary  upon  a  joint  pUay  as  releafe,  or 
the  like }  but  contrary  of  the  damages  \  for  this  is  intire,  there- 
fore diey  fhall  join  in  attaint,  or 'abridge  his  demand  of  the  da*- 
mages  i  for  it  was  agreed  that' where  me  defendants  join  in  an* 
(wer,  as  they  plead  releafe  or  the  like,  they  cannot  lever  in  at- 
taint for  the  principal  \  fo  for  the  damages^  notwithftanding  that 
their  pleas  ^re  feveral ;  for  yet  the  damages  are  indre,  and  there-^ 
ifore  fhall  not  be  fevpred.  Sr-  joind^  in  A^on,  pL  4.  cites  34 
W.  6.  12.  . 

13.  And  in  conjpiracy  againfi  twoy^t  ^ne  pleaded  A^/  Guilty^ 
and  the  other  pleaded  another  pleay  and  the  ifTue  found  againfl  both 
to  the  damage  of  ioqI.  and  the  one  alone  brought  attaint ;  and  upon 
long  argument  it  was  awarded  that  it  fhall  lie  of  the  principal,  and 
that  he  fhall  abridge  his  demand  of  the  damages.  Br.  Joinder  in 
A^oni  pi.  4«  cites  34  Ht  ^-  30,  &  35  H,  6. 19, 

f  r Q  1  '4*  And  -whcxefeojinent  is  made  to  two  and  the  heirs  af  the  atu, 

^  ^     ^     and  ther  lofe  by  de/auU  in  pracipe  quod  reddaty  jtt  the  onejball  hotva 

writ  ^righty  and  the  other  quod  ct  deforaat  (^tbeir  moieties,     Br« 

Joinder  in  A&ion,  pi,  4.  cites  34  H.  6.  19, 
Br.Jmnief       i^^  Jf  2  barons  isd  their  femes  are,  and  diey  alien  infecy  and  tho 
pi.  ii!7m  ^^^^^  die,  di(  femes  iha|l  fiav^  fevwri  m  m  vMr^  per  Davers^ 

|6<  J$ 
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16.  If  1  Mhi  mv  fiid  in  tie  €$krt  ChriJUan  for  fcandal,  tottery^  ^ct  (C.a) 
ot  the  like,  which  is  feveral  in  itf<^f,  there  everv  one  of  them  fhtH  ^^  ^^•^'* ' 
have  attachment  updh  pro^bition  by  htmfclf ;  out  where  they  an 

Juid  fer  findiffg  of  a  lamp^  iU.  by  reafon  of  their  Umd  which  they 
hav^  there  theyihall  join  in  att^ment  upon  prohibition.  •Note 
the  diverfity  of  o.  joint  caufe  and  f^viral  ,caufe.  Br.  Joinder  in 
Adion,  pi.  4«  cites  34  H.  6«  43.    Fer  Litdeton. 

17.  If  a  man  hails  his- goods  to  W,  N.  anj  a  Ar anger  taket  them^ 
each  of  them,  viz.  the  iaike  and  the  owner  ^U  have  trejpafs  or 
detinue  \  and  if  the  one  recovers,  *he  flkdi -have  audita  querela 
againft  the  other  who  fues  forth.  Bn  Audita  Querela,  pL  32*  cites 
5  H.  7.  15.  ,  *         * 

i8*  A.  eURvers  40/.  to  B.  to  he  deUvered  to  CL  and  D,  'tg  he  d!-* 

vidgd  hetween  them,    Thev  brinz  two  feTiml  adions  of  debt  for 

'their  relpediye.aol.     Adjud^ea  well  brought^  and  alErmed  in 

error.    Jenk.  263,  pL  64*  Mich.  44  £liz.  Cl  B.  Wherinwood  t« 

Shawe.  *       ' 

19.  If  A«  hails  goods  to  B.  to  hail  over  to  C  and  B.  does,  not,  bail 
them  ovoTj  as  he  ought  to  have  done,  but  converts  them  to  his 
own  ufe,  either  A.  or  C.  may  bring  his  a^Hon  agaijift  B.  but  both 
ihall  not  have  the  a^on ;  but  he  that,  firft  begins  his  adion  ihall 
go  on  with  die  £une.  Bulft.  68.  Mich.  8  Jac.  in  cafe  of  Fle^. 
weQing  and  Rave. 

20w  If  a  hond  debt  due  to  a  bankrupt  is  aJJIigned  to  2  creditors^ 
part  to  one,- and  part  to  another,  the  a£l  of  parliament  operates 
imon  it,  and  dierefore  they  fliall'fue  feverally;  per  Warburton  J. 
Godb.  196.  -pL  282.  Trin.  10  Jac.  C.  B.  Anon; 

21.  Where  goods  of  ^  feveraJ  perfons  are  dtUvered  to  nurchan^ 
£zo^  eacb  par^  may  bnii|;  his  adion  ibr  his  3d.  part^  and  judg« 
ment  for  die  puuntiffl  .Cro.  J.  410.  pi.  lo.  Mich.  14  Jac.  B.K. 
Hackwell  v.  Euftman. 

az.  If  a  3d  peribn  be  to  have  the  benefit  oft  promiie^  as  vfhcre 
a  promife  is  made  to  the  fadier  for  the  benefit  of  the  fon,  there 
Ifaey  cannot  join ;  but  either  of  them  may  bring  the  a&ion ;  but 
in  fiich  cafe  the  dechration  muft  be  of  a  promile  made  to  the 
Ctdier,  though  the  ion  brings  the  action.  Per  cur.  Hardr.  32 1« 
pi.  3.  Hill.  14  &  15  Car.  2.  in  the  Exchequer,  in  cafe  of  BeU  v. 
Chaplain. 

23.  When  words  arefpoien  in  the  plural  number^  all  may  bring 
aAsons ;  but  they  muft  have  leveral  a^ons,  and  cannot  join.  Per 
aic  Keb.  525.  pL  15,  Trin.  15  Car.  2.  B.  R*  Henacre,  &c« 
V,  .  • . • . 

24.  Cafe  by  an  owner  of  a  Ktb  part  of  goods  In  a  Jhipy  lyinz 
infra  corpus  com.  and  ready  to  Jail,  and  that  the  defendant  flopped 
^  vojirag^  by  £^^<%  ^^  order  of  council  for  arrefUng  her  bv 
|»oceU  out  of  the  acuniralty,  by  which  the  voya&^e  was  loft,  it 
was  agreed,  that  though  here  was  but  one  a&,  and  but  one  offence, 
yet  every  feveral  perfin  injured  may  have  an  a^on,  and  recover 
4aouige8.     i  Salk.  31. 52.  pi.  ifc,  Pafch.  5  W.  &  M.  in  B.  R.  Child 

%i.  A« 


3Lev.3|S^ 
S.C. 
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3  Mod.  521.  25«  An  .aiSion  was  brought  againft  the  defendaiit^  for  diat  he 
fcM*  * ^'  ^'^^  7  other  perfons  were  proprietors  of  a  vel&l  which  ufed  to 
B.R.  ^C.  c^i^fy  goods  for  hire,  and  that  die  plaii|tiff's  goods  were  damnified 
adjudged  by  the  negligeiice  of  the  defendant,  who  was  one  qf  the  proi>rie-> 
^T^^'  d  ^^^  againft  whom  alone  the  a£i»on  was  brought.  There  it  was 
^Mnsai"  ^cl^  ^^^  though  there  wiU  no  a£hial  contra^  between  the  plain* 
cafes  .  tifF  and  the  part  owners,  yet  they  ail, having  an  equal  benefit,  ai^d 
sroonded     ^^  ground  of  the<b6tioh  arifing  upon  a  truft,  which  fuppofes  a  con- 

[^.1     trad,  the  action  ought  not  to  be*brdught  againft  one,  but  all. 
"^     -'     4  Mod.  i8i»  cites  it  as4udjudged  in  3«  K.«  Boton  v«  Sandfbrd. 

upon  con- 

traAs  the  parties  i$xo  are  privies  mod  be  joined  ia  the  adion.— — 2  Lev.  15S.  [though  wron; 
paged  as  a68.]  S.  C.  adjudged  accordingly.  n  Show.  478!  pi.  442.  Trin.  z  Jac.  %.  adjomatur. 
I  I  Show.  29.  S.C.  }d(]ornatur.  Ibid.'  rot»  adja(%ed/oi^  the  defeoda^tf.  Skina.  178.  pi.  i. 
Boolfton  V.  Hardy,  S.C.  adjudged  by  3  j^ftices  for  the  ^efeodaats;  but  Dolben  J.  e  coatra,  becaufc 
it  might  have  been  plead^l  in  abatement.-——!  Salk.  440.  pi.  x.  S.  C.  adjudged  for  the  defendaoCy* 
becaufe  all  the  owners  were  not  joined,  this  being  not  an  a<5tion  ex  deliftft,  but  ex  quafi  con- 
'  tradtu ;  and  Chat  it  w<iS  not  the  €ontra£l  of  one^but  of  all ;  and  that  there  was  nd  other  tort  but 
a  breach  of  truft.— Carfh.  58.  S.  C.  fays  jvdgineat  was  given  for  the  plaintiffs  '  Comb,  itti^ 
S.  C.  fays  he  was  informed  thdC  it  was  adjudged^  that  the  ownars  ought  all  Co  have*beeQ  joined. 

26.  The  plaintiff  having  brought  3  fever al  dSfions  againft  J^?- 
veral  indorfers  "of  one  and  the  fame  note^  motion  was  made  that  the 
plaintiff  might  make  her  election  againft  which  of  the.  3  fevbral 
defendants  ibe  would  proceed,  and  that  proceedings  niight  be 
ftayed  againft  the  other  two.  Page  J.  faid,  that  the  plaintiff  could 
not  take  out  execution  but  againft  one  of  the  defendants  \  however 
thought  that  the  plaintiff  had  a  right  to  proceed  to  judgment  againft 
all.  Accordingly  .the  motion  was  refufed,  Judge  Prpbyn  abTent, 
%  Barnard.  Jlep,  in  B.R*  313*  Tfin,  6  Get),  2,  X233,  Wirley  v« 
Judder, 

(Y.  c)     Where  feyeralr  may  join. 

l«  *^T^WO  cannot  join  in  affife  if  a  cor&dy  to  make  their  [daint, 
^    that  each  of  ^thern  fhouldf  have  certain  robes,  bread,  or 

beer,  &c.  Thel,  Dig.  2^t  lib.  2»  cap,  2.  f.  8;  cites  30  £•  i.  itin« 

Cornub.  Joinder  in  Adion,  32. 
See  (X.c)      .  2.  Several  may  join  in  writ  tf  attachnunt  upon  a  prohibition^ 
34  H.  6. 43.  Thel.  Dig.  32.  lib.  2.  cap.  12.  f.  2.   cites  Trin.  13  E.  2.   Mich* 

^H.  6!' !•  ^°  ^*  3*  *"^  ^""'  ^8  ^'  3-  95*  jf<>toficr  in  Adion  2.  5.  6,  and 
that  fo  IS  the  opinion  of  14  H.  6.  9. 

3«  jtnd  fee  an  attachment  upon  a  prohibition  brought  by  three  in 

common^  for  that  they  wtrefued  in  the  fpiritual  courts  becaufe  they 

brought  a  writ  of  landj  &c*  'Br,  Joinder  in  A<5iion,  pi,  50.  -cites 

8Aff.  3a 

4.  jtnd  if  an  aj^  be  brought  againft  feveral  tenants  who  lofe^ 
they  aU  may  have  ongfuit  to  reverfe  the  judgment',  and  if  it  be  re* 
vened,  every  one  {ball  have  that  which  he  loft.    Ibid, 

5.  Two  brought  writ  of  error  of  a  judgment  given  againft  them 
in  afjife  of  freflforce^  and  pending  this  the  oTte  diedj  by  which  the 
one  who  furvivedj  and  the  heir  of  the  otherj  brought  new  fc  ire  facias  % 
and  good,  and  the  court  proceeded  and  reverfed  the  judgment. 
Br.  Joinder  in  Adion,  pi.  53,  cites  19  Aff.  7. 

a        •  V  6.  Jfj^€ 


aft|0ri«    fjoifider.]  ,54 

6.  J^  agdtrtft  tbret.  Txw>  toere  attainted,  and  the  tbiriae^ 
quitted  (f^  diiieifin,  and  all  three  joined  in  attaint  \  aiyl  he  who 
Was  acqiittted  was  fummonefl  and  fevered :  and  after  die  defendant 
pleaded  the  joinjler  of  them  who  was  acquitted  and  fevered  to  the 
writ,  by  which  the  writ  was  abated  per  judicium^  and  yet  after  fe* 
Verance.  Br.  Joinder  in  Adion,  pi.  78..  cites  %i  AlF.  14. — r*«But 
39  £•  3.  Mid  II  H.  4.. contra. 

7.  If  tw9  infants  alien  infee^  they  (hall  not  join  in  DUmfuit  infra  S.  P.  *Br. 
eeiatenu  but  fiiall  have  fevara^  anions,  as  it  feeins.     Br.' -Joinder  in  ?"™  f"**' 
Aaion,  pi.  30.  cites.  2 1  E.  3.  50.      "        *•    ;  fites  s.c. 

r.  106.  Ar;*  S*  P.  cites  29  £.  3* 


8.  Centra  where  two  are  dijfeifed^  &c.*  Br,  Ibid.  „•  [  5^  1' 

S.  p.'  Br.  Dam  fuit.  &c.  pU  a.  clUs  S.C 

.  9.  In  z&ic  four  jeintenants  are ;  twe-dtjfeife  the  ether  twOy  they 
fiail  haj)e  alfye  in  name  of  the  four ^  quod  difleifiverunt  eos,  and  the 
twojball  bejummened  and  fevered,  Br.  Joinder' in  Adion,  pi,  55. 
cites  23  AM".  9.    .    .  •  • 

10.  But  if  two  jointenants  are,  dnd  the  one  dijfetfisjhe  otben^  he 
'fhall  have  affife  of  the  moiety  and  fhall  not  join.     Ibid. 

11.  But  where  two  jointenants  are  diiTeifed,  and  the  one  re^pur^  -  • 
thafis  the  whole  land^  die  other  fhall  have  affife  in  the  name  of  bpth^ 

and  die  other  (hall  be  fummoned  and  fevered*     Ibid. 

It.  Fine  was  levied  to  A,  for  life^  the  remainder  to  2  barons  and  '^^\  ^«C« 
their  femes  in  tail,  the  tenant  for  fife  died,  the  2  barons  and  their  cap.i^^f!^.  * 
femes  had  iffue^  and  died,  before  entry,  the  one  ijfiie  ancT  a  Jiranger  cites  S.c/ 
enteredj  and  the  lother  ijftie  broughi  fcire  facias  upon  a  fine  de  me-"  and  Fitzlu. 
dietate^2nd,good",  for  it  was  agreed  that  the  ifl'ues  in  taij  ought  Aaion^  w. 
to  (ever  in  aiSlion,  and  not  to  join  in  adion;  for  it  is  z' joint  gi/iy  but  adds 
and  feveral  inheritance.     Br.  Joinder  in  A^on,  pi,  38.  cites  24  q»«rc,  and 

^' <3-  29.  ^  Mich.  38  E.  3.  a6^ 

I2»  j/»/ where  coparceners  are  dijfeifed  Uticy '  may  join  in  adion,  itifftarx 
but  *  their  heirs  Jhalt fever  in  aaion  j  per  cur.    Br.  Joindfer  in  Ac-  f",  W'^» 
tion,  pL  38.  cites  24  E.  3.  29.  <//«,thc 

other  Jhall' 
haivt  qfif§  of  Uk  mtietyf  and  the  ijue  tf  the  other  tvrif  of  Why  fur  Hijfetfin  j  per  Thorp*  Br.  Joinder 
in  A€tiov.y  pL  la.  cices  4^  £•  3.  3.*— t>S.  P.  Br.  Joinder  in  Action,  pi.  7.  cites  48  £•  3.  14. 

*  The  one  (hall  have  afiion  of  the  one  moiety,  and  the  iffue  of  the  other  writ  of  entry  far  dif. 
feifin  of  the  other  moiety,  and  when  the^ave  recovered  and  had  execution  they  fliall  be  copar« 
ceners  again.    Br.  Joinder  in  A Aion^  pi*  43.  cites  39  H.  6.  $• 

U  was  ruled  by  Holt  Cb.  J.  at  Rygate  in  Surry,  Summer  aflizes,  10  W.  3*  upon  evidence  at  4 
trial,  that  cof^rujun  mav  join  la  ejefiment ;  and  (by  liim)  the  cafe  in  \  Moor  682.  n.  939.  is  not  laWt 
Ld.  Raym.  Rep.  716.  Boner  v.  Juner. 

f  This  is  the  cafe  of  Milliner  t.  Robinfon.  Mich.  42  3c  43  Efizt 

14.  Three  coparceners  made  partition  in  chancery y  upon  which 
one  granted  rent  to  the  two  of  100  s,  per  annum,  by  thefe  words, 
viz.  50  J.  to  the  one,  end  50  x.  to  the  othery  and  alfo  joined  in  fcire 
facias  in  B.  R.  fuper  tenorem  reccrdi  ibidem  miffi,  and  exception 
taken  that  the  rent  is  a  feveral  rent  by  the  words  fubfequent}  Sc 
non  allocatur ;  but  the  joinder  awarded  good*     Quod  nota.     Br« 

loiiider  in  A^on,  pi.  79.  cites  20  AS.  ^3, 

-      15.  Trefpafg 
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75.  Trejpafs  againft.%^  who  pleaded  Not  Guihy  and  both  /ottiid 
giftikyy  ang  they  jntud  in  attaijO^  and  exception  taken,  diat  upon 
the  feveral  pkas  there  ought  to  be  fevtral  attaints,  and  yet  die  writ 
awarded  good.    Br.  Joinder  in  Adion,  pi.  8o»  cites  30  A£  49. 

i6w  Executor  wbofurvives  i^all  have  a^on  alone,  and  the  ex<* 
ccuior  of  the  executor  who  is  dead  fliall  not  Join  Mrith  the  firft 
ckecutor  who  furvived.    Br.  Joinder  in  AdioiH  pK  28.  cites  38  £• 

•  17*  Atid  where  %  have  wood  in  common^  and  make  a  haillffy  and 

the  01U  mates  ixecutor  and  dksy  and  the  other,  after  makes  bis  exe^- 

'  £ut0r  and  diesj  the  executor  of  the  furvivor  alone  fliall  have  the 

affion  of  account^  and  thip  executor  of  the  other  (hail  not  joiiu 

Ibid.    • 

Jftttfmrt'      18.  Per  Belk,  if  a  man  has  a  damghtersy  and  diesfeifedj  and  ee 

^^'^l^^  Jtranger  abatesy  and  the  one  haa  iffue  and  dies,  the  aunt*  and  the 

^TLlLst  "^^  ^U  y^^  iti' mortdanceftor  i  quod  non  negatur«-   Br.  Joiod^ 

aadthet/far  in  Adioil,  pL  12.  citcs  45  £•  3.  3* 

mmitketthr  r  .  -r-r         j     ^  .  ^ 

eattraai  art  dtj/t^,  they  maf  join  In  a^fe,  becaufe  the  ctparetnary  ccmtmnif  and  fo  if  there  wer* 
e^ty  d^u0t  where  the  coparcenaiy  continues  4na  no  partition  had ;  per  Daob/  alid  Lactletoiu 
Br.  Joinder  ia  Adtay  pL  40i  cites  9  E.  4*  14. 

r  r  ^  1  I9»  Two  men  brought  ^uod  ei  deforteat  upon  eflate  tail  as  heirs 
^  *^*^  ingavelkindy  quod  claoiat^  heredihus  de  coq)oribus  fuis  exeunti* 
•■e44E.  If.  bus  and  yet  the  writ  good  by  the  opinion  of  the  court.  Br.  Joinder 
fti.ic(Z«)  in  Action,  pL  14.  cites  46  £.3-21..' 

Mt.  Joinder  20.  If  2  bring  ajjife  which  fajfes  againfl  them  by  cohfpiracy  of 
dv  Adion,    ^hers^  and  they  two  ioin  in  writ  of  con/piracy  againfl  thenu  it  is 

pi.  16.  cites  t\  j'i^j^       u/S     r  '^        -^  «,*      -^     .      ^       T^ 

SLC.  ac-       tP^  >>y  awards  Q^iod  nota.    i>r«  Conipiracy>  pi.  lo.  ates  47  £• 


tbejr  were  joint  plaintiffs  In  the  affife.— *-Thel.  Dig.  31.  lib.  1.  cap*  11.  f.  4.  cites  S.  C.  adjttdged 
accardingly,  but  cites  it  adjttdged  19  R.  a.,  tbac  a  cannot  jinn  ia  wri(  of  confpirac^. 

Sce^tH.^.      21.  But  2  brought  writ  of  cbaMerty  in  common*    Thel.  Dig. 

»-^(C,d)    2^^  Y\h.  2.  cap.  12.  f.  4.  cites  47  £.  3.  6. 

22.  Four  barons  and  their  femes  broi2|;ht  writ  of  entry  fur  dU^ 
feifm  en  le  poft  of  a  difleifin  tnade  to  the  wie  anceftoi:,  and  counfed 
how  /^Jifters  were  feifed  infee^  and  was  to  defcendfrom  two  to  two 
others^  and  from  thofe  two  to  two  if  the  denumdants  as  to  cofins  and 
beirsy  and  to  the  other  two  as^ daughters  and  heirs  of  thofe  who  were 
difleifed^and  becaufe  they  oueht  to  have  feveral  aflions  the  writ  was 
abated ;  for  though  the  anceitor  may  have  affife  in  common,  yet  the 
heirs  Jhall  have  feveral  aStions.  Br.  Joinder  in  Adion,  pi.  17.  cites 
48  £.  3.  14. 

See  39fi.  ?.       23.-  jfll  the  tenants  in  ancient  iemefne  vfayjnn  in  w/mfhaverunty 

7|^(^- *)    but  diey  may  count  fcveraj  counts  if  they  will  \  per  Belk.    Br. 

Thel.  big.   Monftraverunt,  pi.  3.  cites  49  £.  3.  22. 

31.   lib.  Xm 

fap»  10.  ii.  t.  lays  it  appears  in  diveHe  ancient  books,  and  in  F.N.  B.»«— And  Thai.  Dig.  3a.  UU 
;i,  cap^  %%m  £*  ••  cites  8  £.  4. 16.  that  Cereral  may  >oin. 

Jr.  Reple-        24.  If  7.  S.  IS  poffeffed  of  3  oxen^  and  JF.  Ni  is  poJMedof^ 

I!t«  s!c!*'  *^'/'^>  ^^'  .*^^  ^'^f  "^^  dif  rains  all  thofe  heapy  J.  S.  and  W.  N, 
9»d^s       €4ifmotjoin  in  replevin^  bccaufe  they  have  feveral pro^erties^  and  it 

if 
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ss  %  good  plea  to  3,  that  J.  S.  is  owner,  sMqae  hoc  th^t  W.  N.  that  the 
any  thing  diereof  )»s,  and  that  W.  N.  is  owner  of  the  4,  abique  ^^^ 
hoc  that  J.  S.  any  thing  thereof  has.    Br.  Joinder  in  Adion,  pL  s.p.  and' 
^JU  cites  3  H.  4*  16.  .    tfeorcfctie 

they  were 
mc  faflered  co  count.    Br.  R«tomc  de  Avers,  pi.  14.  ehes  S  H.  4.  ai.  Br  Kepleviny  pi.  37. 

cites  IS  H.  >  4.  S*  P*  Bn  Juindei*  in  Aaion,  pL^3.  cices  xi  H.  7.  5«  S.  P.  Qy,  io6. 

Arg.  3.  P. 


25.  If  a  xDzn  joins  with  a  monk  In  affkny  all  Utik  writ  ihall  abatei  Wfaer« 
becaufe  die  mode  is  not  a  perfon  able  to  bring  adtion.    Br.  Joinder  ^^^^^« 
in  Action,  pL  72.  cites  7  H.  4*.  i.  N.i^tu£l 

flm(,  in  the  oblipcioa,  yet  the  abhot  fliall  iMre  the  adHon  alone,  and  furmife  that  the  other  wm 
eommoisn  atthetkne^&c.  Qoodnotti  ptrjnHtciiMn.  Br.  ]>ette,  pL  190.  (191)  cites  ^tfi.*^ 
}0>—- »Br#  ObligatioOy  pl^  77.  cites  S.C. 

■  26.  If  40  are  outlawed  in  appeal  hr ought  hy  feme  of  the- death  of 
her  bujbandj  they  may  join  in  writ  of  error  upon  it,  or  fever  at  their 
pleafure^  but  if  they  join  all  ought  to  appear,  «r  otherwife  the  de- 
fendant never  fhall  tie  demanded.  Br«  Joinder  In  A&ion^  pl^  24* 
cites  7  H.  4.  45. 

27.  Three  men  Joined  iik^Homine  replegiando^  and  no  exception  Thel.  ]%« 
taken  but  admitted  good;  quod  nota.    Br.  Joinder  in  A^on.  pL  ^^  ^^  ^ 

•^^  o  tr  *?  •  ^  #  *^      cap.  ft.  !• 

25.  atCS  O  n.  4.  2.  s.citeiEIia 

[but  ieems  qoifprinced]  that  t  or  3  men  cannot  join  in  this  writ ;  hot  fays  that  the  coaoaiy 
neld  S  £.4.  i6.  propiier  fiivopem  "* 


28.  But  anno  8  H.  4.*  2X.  per  cur.  they  oug^t  not  to  join,  and 
fherefore  were  not  permitted  to  count,  but  were  let  to  gO)  and  the 
defendant  prayed  deliverance  from  them,  and  could  not  have  it  be- 
caufe diey  had  found  furety  to  fue  with  efFeft,  fo  that  the  defendant  f  C4  1 
Inight  have  execution  againfl  the  mainpernors.  Br.  Joinder  in  Ac- 
don,  pL  25. 

29.  Two  (hall  not  join  in  falfe  imprifonment.'  Arg.  Ow.  xo6. 
cites  8  £.  4.  18  H.  6.  10  £•  4.    ' 

3a  Several  may  Join  in  Ex  parte  talis.  Thel.  Dig.  32.  lib.  2« 
cap.  12.  f.  2.  cites  STjE.  4.  i6. 

31.  In  appeal  againft  three^  if  every  one  hi  outlawedj  and  ivery  ont 
has  charter  of  pardon^  they  ihall  not  join  in  fcire  facias  to  have  i( 
allowed,  but  mail  have  feveral  icire  fiudas's.  Br.  Joinder  in  Ac- 
tion, pK  84.  cites  8  E.  4*  13. 

32.  Jll  of  one  and  the  fam  hloodm2iY  join  in  yiniteleliiertate  pro*  TfaeUlKf. 
handa  in  iavorem  libertatis.  Per  Markham*  &  Laicon  quod  non  3^*  l>^«« 
oegatur.    Br.  Joinder  in  Aftion,  pi.  85.  cites  8  £•  4.  x6.  ^^;  ^^^ 

S.C.  Ic  S.  p.  accordinj^. 

33.  Two  cannot  join  in  aftion  of  lattery  done  to  th^m,  Br.  ThcL  Dig. 
Joinder  in  Adion,  pf.  68.  cites  12  E.  4.  6,  Up.x^c^. 

dees  S.  C.  accordtn^yy  w\d  that  fo  agrees  Mich.  19  R.  a  •  fiviot  9i<..    ■■  Ow.  to6.  Ail.  cites  %  £^ 
iS.  18  H.  6.  10  £.  4.  S.  P.  acoordingly. 

34.  If  there  are  2  tenants  and  one  brings  replevin  sep9n  a  diflreft 
taken  by  tht  lard^  the  Vnefne  canngtjoin  (0  the  plaintiff  unUfs  the  other 

Jointenant 
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j^iniinantfir/l  joins  to  the  plaintiffs  for  the  one  alorfe  doss  not  hold 
of  the  mefne  but  both  hold  of  the  mefne.  Br.  Jointenants,  pK  35* 
cites  I2E.  4*  2.  *     ■ 

.35.  Where  it  is  by  way  ol  d/fence  2  may  join  although  their  flea 
itfrviral.  Arg.  Cro.  £•  473.  pL  36.  in  cafe  of  Worfely  v.  Char-* 
.mock,  cites  12  E»  4*  6. 

.  36.  If  two  jointenants   have  a  bailiff!,  and  one  ajjigns  auditors^ 

.both  (hall  join  in  a3:ion  of  de^tj  for  the  affignnient  of  one  is  the 

affignment  of  both.     Br,  Joinder  in  Aftion,  pi.  87.  cites  18  E. 

4.  3- 

37.  Trefpafeiy  S,  and  D*  of^O  cygnets  taken^  ^t  defendant  faid 
as  to  20  that  the  property^  atiM  time  of  the  trefpafs^  was  in  S,  alone 
4ihfque  hoc  that  the  other  any  thing  had,  and  as  to  20  that  the  pro-' 
pertyy  t^c.  was  in  the  other  at  the  time  of  the  trefpafsy  judgment  of 
the  writ,  and  as  to  9  Not  guilty^  and  as  to  the  other  one^  pleaded  cuf-* 
torn  of  the  county  of  Bucks,  that  of  land  adjoining  to  the  land  where^ 
&c.  And  the  pleas  were  held  good  to  the  writ,  and  e  contra  in  bar. 
Br.  Tfefpafs,  pi.  418.  cites  2  R.  J*  IS- .  \ 
'  38.*  T^wo  jointenants  fliall  Join  in  '^lare  irnpedit  of  an  ad  vow--. 
fon;  for  the  thing  is  entire,  and  none  of  them  (h^U  havc'Quare  irn- 
pedit of  the  moiety  of  an  advowfon  of  a  church,  xjor  of  the  third 
or  fourth  part,  hut  (hall  join,  and  therefore  they  ought  to  agree 
in  prcfcntment.     Br.  Joinder  in  Aftion,  pi.  103."  cites  5  H.  7.  8. 

^rtMed  tt  S.  and  then  tho  church  avoulad.  B.  tnay  have^/^r^  mprtf:t  in  his  own  name  oolj* 
Cro.  £.  600.  pL  7.  Mich.  39  &f  40  Eliz.  B.  R.  BenaeC  v.  Bifliop  of  Norwich.'* 

VnJer4ejee  '  39.  B.  and  2  othcrs  fue  For  [ire  VUcd  hyy^'f^'^^^^'Uhels  in  the 
T^^o^'ari  fj?^^^^  court,  and  they  join  in  a-  prohibition.  And  by  the  court 
^Thc  iau4  that  is  not  good.  But  they  ought  to  have  had  thrfte  feveral  prohi- 
heingfudd,  bitions.  And  therefore  a  condiltation  was  granted.  Noy  131 J 
Oi  the^pt-.    ^^„^  ^^^  ^  ^^  ^  EHic.  :C.  B.  • 

ritual  court  '     ' 

for  tytbes  may  join  in  a  prMbuitm^   Owen  1 3.  Hill..  36  Eliz.  B.  R.  WiUiazp  Bnrtoe'f  caf% 

Probihitim  oaoAttC  <be  btoqghc  by  «  where  the  gricfj'  are  fcVcral.    Cro.  C,  102^  pU  3.'Mich^ 
5Car.  B.R.  Kadwallader  v.  Bryan.  *      .  .  .  .  '  .*  >  9 

It  was  faid  by  the  court  that  2'  nay  join  in  dpru-imtim  Ibgu^h  the  gravawrn  ba  fiv$raSi  hot  tfaef 
muft  fever  in  thelf  declafAtTons  upon  the  actachraeiit.'  Vent.  s66.  Mich.  x%  Car.  z.  S.  R.  per  car. 

See(A.d)  40.  T,  emde'R.  acknowledged  a  fiatttte  merchant^  and  jodgmenf 
34  H.  6.43.  ,1^  jmj  ^^^  jj  j^  Q  B^  and  die  land  ofT.  only  woe  exthsdedy  be- 

[•1     eauie  the  other,  had  not  any  thing  t  And  he  brought  error  in  B.  R^ 
55  J      and  the  judgment  in  C.  B.  was  reverfed.    And  the  mieftion  was,  if 
^Arid  fte    die^  bodi  oiBf  jCffn  in  the  fdre  facias  fer  to  have  rotation  of  that 
34  H.  6. 43.  which  they  loft)  and  tte  mean  profits,- where  in  truth  one  of  them' 
« (2.  c)      had  not  loft  saif  thing.    But  refohrcd  by  the  cbmt  that  they*  may 
join,  and  that  the  words  of  the  reftitution  to  T.  only  may  be  good 
,  enough,  becaufe  he  only  had  iuftained  the  4o(fi,  and  both  were  parties 
'  to  tin  fir fi  judgment^  and  to  the  reverfal  of  itj  and  by  the  reftitiitiatf 
he  that  loft  nothing  Ihall  recover  nothing.    Noy  130.  Thompfoa 
>  &al\ 

4I«  Defendant  in  auare  irnpedit  and  the  bijhop  may  join  in  a  writ 
•f  errer^  Cro#  E.  65.  pi.  11.  Mich.  29  &  30  Ellz#  B-  R.  Th« 
Biihcp  of  Gkwc^tr  wd  Savacre'9  caie^'  ^ 

42.  Caufi 


445-  Pis« 
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4a.  G^2^  ^a^i«»  being /kifr^4  ^nd  not  joint,  tfaejr  cannot  join 

•  in  the  tB&on  ;  as  in  cafe  ofa^w  levied  by  an  infant  and  one  of  full      w    - 
age^  tiiey  cannot  join  to  reverfe  the  finefor  the  infancy,     Cro.  E.  J^on  NiTchf*' 
115,  pL  15.  Mich.  30  &  31  Eliz.  B.  R-  Piggot  v.  Rimeh  30  &  3» 

Eliz.  B.  R. 
feems  tobe  S.  C«  and  upon  a  writ  of  error  brougfat  by  tlie  infaot  alofte)  the  writ  was  held  goodp 
and  the  fine  reverfed  as  to  the  infaoc  only. 

43.  The  owner  of  the  land  let  it  to  bifowed  by  hahesy  viz.  he  was  I^'3i5.'  pl« 

to  iuid  half  die  feed,  and  three  more  were  to  manure  the  land,  and  439^^HilL 

find  the  other  lialf  of  the  feed.     A  Jlranger  broke  jhe  clofe^  and  all  c.B.  Haro 

4  brought  an  adio«i  of  trefpafs«     Adjudged  that  this  was  no  leafe  v.  Okelicy 

cf  the  land,  and  therefore  they  could  not  all  join  in  trefpafs  Quare  ?' F*  ?^ 
daufum  fregit,  &c,     Cro.  £•  143.  pL  lo.  Trin.  31  £liz.  C  B. .  ihey^could 

•  Hare  &  al'«  v.  Celey*  not  join  in 

*  trefpafs  for 
breaking  of  the  clofe,  and  judgment  againft  the  plainttiF.<— «— Goldlb.  77.  p1»  9.  Bare's  cafe.  S.  C* 
held  accordingly  as  to  the  ^ufaro  fregit. 

44J  Prindfal  and  bailj  where  judgment  is  given  ^ainft  tbe  prin-  Heb.  7a.  pL 
cipal>  and  another  iudgraent  againft  the  bail,  they  canioot  join  in  a  ^^ll^' 
vjvit  of  error  \  for  meft  zre  2  feveral  judgments.    J«nk»  30a.  I^*  74*  cordingiy^ 
dies  HilL  1 1  Jac.  Anon.  •  Forefk  r. 

Sandiand. 
Show,  t.  S.  P.  artordingly,  and  titcs  S.  C.  Pafch.  1 W.  &  M.  Erans  ▼.  Pettifer.i    ■   ConaU 
loS.  S.  C.  and  the  writ  of  error  was  quaihed ;  and  held  that  Hob.  ya.  is  good  Uw. 

45.  A*  diftrained  the  beafts  of  B,  and  C.  whereupon  Z)«  the  de- 
fendait,  in  c9nfideration  of  10  L  paid  to  him  by  the  plaintifi,  premifid 
to  procure  the  cattle  to  be  re-^livered-  to  them  on  or  before  fud>  a  day^ 
and  for  not  performing  this  promife  B.  and  C.  brought  this  a£tion» 
It  was  moved  in  arreft  of  judgment,  that  the  plaihtifis  ought  not 
to  join  in  this  a£lion,  becaufe  the  promife  on  which  it  was  founded 
was  not  one  intire,  but  a  feveral  promife  made  to  each  of  them; 

but  by  3  J.  contra  Jerman^  the  confideratton  is  intice,  and  cannot  ' 

be  divi^d,  and  here  is  no  inconvenience  in  joining.;  but  i£  one  had. 
brought  the  adion  alone,  it  might  have  been  queftionahle.  Sty.  203^ 
HilL  1649.  Vaux  V.  Draper. 

46.  CaJe  by  A.  and  B.  for  that  each  of  them  had  a  mill  in  the  •iSannd. 
ium  oaanor,  which  they  have  ufed  *  \refpe6lively']  io  repair^  and  time  'J^'  ^^^' 
mttjffjmjuhtll  the  tenants  of  the  manor^  whereof  the  Afendant  is  one,  Lkhebye» 
have  and  ought  to  grind  all  the  grain  fpent  in  the  houfes  at  thofe  2  S.c.  held 
nilk^  wr  mu  of  them-,  but  that  the  defendant  grinds  grain  fpent  in  f^It^JJ'*"^* 
fats  beufe  at  another  mill,  &c.     Per  Hate,  &  tot.  cur.  They  may  may  jom  5 
wdl  joffi^  for  the  damage  is  intire  to  both  their  mills. .  But  Hale  for  though 
took  exception  to  the  declaration,  Aat  it  is  not  well  laid  to  mnd:  the»»tor€ft» 
at  l3k>fe  2  Biiils,  or  one  of  them  ;  for  it  might  be  thai  all  ought  to  be  y^^  ^  ^1\ 
grmmd  eft  one  of  them^  and  in  fuch  caie  the  plaintiff  cannot  jjoin ;  imge  is  an 
biK  tlM  declaration  ihould  have  been,  that  all  which  is  not  ground  i|^^r«io^^ 
at  the  one  mUJhould  be  ground  at  the  other.     And  another  exception    .*™^*  *  ■ 
beij^  taken  by  l^wifden  J.  the  plaintiiF prayed  a  Nil  capiat  per  bil*    T  56  1 
lanu  and  bad  it.     %  Lev.  27.  Mich,  23  Car.  2.  B.  R.  Litheby  v.  ^  ,   . 

r*    '^^^  '  .  .      •'  .  '     .  both,  for 

^'^^^^^^  *  .      '  .     .  .which  .thqt 

ihall 
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Aali  haf«their  joint  aftiocif  or  otberwiie  their  damages  will  be  recovered  twice,  if  th^  bring  their 
levend  actions.-— *  Vent.  167.  S.C.  held  accordingly.— —2  Keb.  631.  pi.  4a.  {03.  pi*  51. 82a • 
fL  35*  838.  pL  71.  850.  pL  xoo.  S.  C«  and  they  may  join. 

47.  Several  men  that  hzvcfevh^al  e/fatiSy  and  no  relation  the  »ne  t§ 
the  otbeTy  ouuiot  join  in  making  p'efcription^^  (as  freeholders  and 
copyholders  of  a  manor  for  common ;  j  for  the  prefcrtption  of  the 
one  does  not  concern  the  other.    Vent.  388.  Are. 

48.  The  father  andfon  covenanted  with  a  purchafer  to  fell  lands^ 
ice.  and  it  was  agreed  between  the  parties,  that  the  purchafer  Jh$uU 
payfo  much  of  the  purchafe^money  to  the  fin.  The  adion  was  brought 
in  the  name  of  both ;  and  upon  a  demurrer  to  the  declaration  ic 
was  held  ill,  becaufe  the  duty  is  vefted  in  the  fon,  and  he  alone 
ought  to  have  brought  the  aidion;  and  judgment  for  the  pUintiff. 
3  Mod.  263.  Mich.  I W.  &M.  Tippett  v.  Hawkey. 

49.  In  oife  the  plaintifis  declared  oia,  cu/iom  in  die  parifli  of  C. 
Jhr  the  parijbioners  yearly  to  eleU  two  perjons  to  be  churchwardens 

there,  and  that  they  elected  according;  to  the  faid  cuftom  B.  and  (X 
but  the  defendant,  Jurrogate  of  the  hipop^  refufes  to  adndt  and  fwear 
them  into  the  faid  office ;  upon  which  they  bring  a  mandamus^  and 
he  faffely  returns  a  cuftom  for  the  vicar  to  chufe  one  church  warden, 
and  mat  therefore  he  cannot  admit  both  the  faid  plsdntifis,  but  is 
ready  to  admit  one  of  them.    It  was  moved  that  they  could  not 
join;  but  adjudged  per  tot  cur.  for  the  plaintiffs;  for  the  manda- 
mus, and  the  whole  profecution  and  charge  thereof  was  joint;  and 
this  is  no  office  of  profit,  nor  is  the  adtjpn  brought  for  that,  but 
for  the  unjufl  return,  by  which  they  were  put  to  me  charge  of  the 
mandamus.    3  Lev.  362.  Trin.  5  W.  &  M.  C  B.  Ward  ic  al'  v. 
Brampton. 
i*^35i«       50.  In  cafe  for  ftoppine  a  (hip,  by  procefs  out  of  the  admi- 
andjudg^     ralty,  all  the  proprietors  of  the  goods  ought  to  join;  but  where 
ment  af-      one  only  brought  the  ai^on,  and  had  judgment,  the  joint  pro- 
^^f^*"*    pietorfhip  not  being  pleaded  in  abatement,  the  judgment  was 
s.c.andoie  ^^^nned  in  error,     i  Salk.  31.  pi.  2.  Pafch.  5  W.  &  M.  in  64  R« 
defoidant     Child  V.  Sands. 

not  plead« 

ing  this  nutter  in  abatement,  and  averring  that  the  others  were  living  at  the  time  of  tba  9/6&oa 
brought,  the  plaintilf  luid  his  judgment.— Skin.  3  ^4.  Sands  v.  Child,  S.  C  argued.  Sed  adjonHi^ 
tttr.<.-^Ibid«  361.  S.C.  and  judgment  affirmed.*— 1  Carth.  %^  S.  C.  and  judgment  aflinnod  n 
Camb.a55.  S.C.  and  judgment  aOraed. 

A^on  for  jj.  Several  inhabitants  procured  a  Ucenee  ef  a  chapel  for  a  con» 
i/amitt^  V«ift^/f,  which  the  bifbop^s  regijier  refufes  to  regijier  according  £0 
mas  was  I  ^  f^  M*  and  upon  a  mandamus  to  regifter  it,  made  ^  fi^jft  r/- 
^i^uKht|>y  turn.  Several  of  the  inhabitants  joined  in  one  adion  agamit  him; 
U^^^  and  adjudged  upon  demurrer,  after  divers  arguments,  that  it  wdl 
and  moved  lay  pet  omnes  conjundim.  3  Lev.  363.  Trin.  8  W.  3.  The  in- 
in  arreft  of  habitants  of  Hinley-Chapel  in  LancaiSiire  v.  the  Regifter  of  the 
iSSfStllBahopofChcftcr. 

not  be,  becaufe  the  fees  ^  tbt  me  were  not  the  fees  of  the  other,  but  feveraL  Cur'  advifare  vclt« 
la  Mod.  349.  Pafch.  1 1  W.  3.  Butler  v.  Rews.  u  ■  la  Mod.  371.  Pafcti.  t%  W.  3.  Butler  amd 
Lewin  v.  . .  .  •  feems  tQ  be  S.  C.  and  ttw  escception  weighing  much  with  the  couit,  the  malter 
wa^  c<«npr»aiifC3|g 
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51.  If  a  /r^^ry  be  given  to  two^  one  cannot  Tae;  So  of  a  n^-^ 
duum  bensrum  to  diversy  they  muft  all  joii^;:  but  when  legacies  are 
given  to  clivers  peribns,  each  alone  may  fue  for  his  own  legacy  s 
per  the  IbHcitor-general.  2  Chan.  Cafes,  124^  Mich,  34  Car ••  2/ 
in  cafe  of  Haycock  v.  Haycocks 

52.  If  all  the  mariners  of  a  ibip  join  to  fue  the  nu^tr  lA  th«      f  t'i  J 
admiralty,  they  may  do  it,  and  no  prohibition  lies  \   but  if  the 

majler  and  feamen]o\n  in  a  fuit  againft  the  owners  for  wages,'  a 
prohibition  may  iflue  on  motion^  a  Show.'  86^  pi.  75^  Hill.'  31  & 
32  Car.  2.  B«  R»  Anon* 

53.  A  note  made  by  one  ofafoetety  to  another  of  themy  is  a  note 
to  all  except  him  that  gives,  it^  The  fame  of  debt  on  account 
ftatcd,  and  they  muft  all  join.  If  there  are  20  partners^  and  one  of 
diem  covenants  with  all  the  refty  he  is  in  that  refpecl  feveral  from 
diem  ally  and  they  (hall  all  join  againft  him.  7  Modv  116^^  Michv 
I  Annae,  B.  R.  Thiraeblethorp  v.  Hardefty. 

54.  Several  inhabitants  in  a  parijh  may  appeal  te^ether  to  the 
feffions  againfl  a  poor-rate  for  imquality.  12  Mod.  259,  260/ 
pi.  14.  Mich.  8  Arui.  B.  R«  Per  Gur.r  in  eaie  of  the  (^een  yj 
St.  Giles'9  PariOi. 


(Z.  c)     Whefe  feveral  mufi  join^ 


I. 


WHERE  a  man  has  fevefal  infants^  arid  diesi  whei-'e  fheT  '^^''\P'^' 
cufiom  is  that  the  infants  jhall  have  a  third  part  of  the  cap.  a.  f.*  1. 
goods  of  the  father^  the/fliaai  not  be  cdmpeflcd  te  join  in  aflioa  cUcisic.  * 
of  detinue^  nor  in  writ  of  rationabili  parte  bonorum.-    Bj^*  Join-* 
der  in  AStion,.  pL  93,  cites  I  E.  2.  &  34  E.  1.  &  Fitzb^  Detinue 
56&60. 

2.  If  a  man  covenants  with  20  to  make  the  fea-bdnks  of  A.  B.-  ^.  b.  and 
£&C. J  anJ  with  every  one  of  them^  and  after  he  does  not  do  it,  by  ^]i^j^s! 
which  the  land  of  two  of  them  is  furrounded  ad  dampnurriy  &C/  and  w.  R. 
tiiofe  two  Mnay  have  action  of  covenant  widiout  the  oAers,  by  the  Jfcumfuoiu 
opinion  of  die  court.  Biooke  makes  a  quaere;  for  it  feems  that  y^/j^,77«u 
every  one  ihall  have  aftion  by  himfelf«  Br.  Covenant,  pi.  94.-  ,uaf  all  tho 
cites  6  E.  2.  It.  Kane.  3  caveiB«- 

tors  mutt 
join,    Adjuds^  on  a  Writ  of  error  brought  in  the  Exchequer,  and  2  former  Judgrricrit  rffvcrfed^ 
becaofe  ti»ey  did  not  join.     3  Lc.  160.  pi  209.  Hill.  29  Eliz.  C.  B  Beckwith's  cafe.— 2  Lc.  47. 
pi  60.  Aooa.  but  fceras  to  be  S.  C.  adjudged  accorJingly,  notwithftanding  this  crfe  of  6  E.  a<  waj 

ttmagilf  Infilled  upon. Jenk.262.  yl.  63.  ckei  5  Rep.  i«.  b.  Slinglbv's  cafe,  S.  C.  and  fays^haC 

tbe  c^e  was  :  JL  eonviys  it  wamr  to  3  in  fcf,  and  iovvtunti  luitb  tbcm,  ^  t^udibet  cor:'m,  tliat  he  has 
convened  a  good  cftatc  to  them.  This  is  a  joint  cflatc,  and  therefore  a  joint  covenant,  arid  they 
tt^it  tajdm  in  covenant  hrfsreputtlthn;  for  it  is  a  covenant  r&U,  and  goes  M'ith  the  eftace ;  but  after 
putickm  tbe  £nd  feoffees  may  have  feveral  aftioas  of  covenant :  for  it  ii  %roal  covenant,  and  foes 
wkb  tbe  eilate ;  aad  the  word  tfuoIiUi  io  this  cafe  helps  them  alfo  after  partition.  Adjud|{ed  upoik 
error  in  t  be  Exchequer-chamber. 

-4ti  if  3  manors  had  been  cmtveytd  to  3  perjons  fiVfraUy  with  fueb  a  eovmtrt,,  this  h;d  beiei  fevdral 
covenants,  and  not  a  joint  covenant.    Jcnk.  »62.  pi.  63.  Mitch.  29  &  30  Kiiz.  in  Cam.  Scacc. 

Gru*  /«  a,  and  cov^'nant  'Mth  themy  and  either  of  them,  that  he  was  lawfully  feifci?,  &c.  yet  thef 
canauc  fue  fevcrally,  bccaufe  the  intnrft  it  pint,  and  au  interell  cannot  be  graiitcd  joinil/  aad  f«V#* 
raUy.    5  Rep.  1 8.  b,  Mich.  2  9  «^  30  FAi2.  in  Cam.  Scacc.  Siinjlbjr's  «afe# 

Vol.il  F  3-  I** 
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3»  In  covenant  the  writ  was  brought  by  2  chaplains  tvhen  the 
indenture  was  made  between  the  2  chaplains^  and  one  Hugh^  of  the 
one  party  and  the  defendant  of  the  other  party  and  it  was  hdd  a  good 
writ^  without  naming  Hugh)  becaufe  the  agreement  was  by  the  in- 
denture, that  the  detendant  ought  to  infeoft  the  chaplains  only,  &c« 
and  Hugh  was  named  for  tefttmony  only,  and  put  his  feai>  and  was 
not  to  have  any  profit*  TheL  Dig.  32.  lib.  2.  cap.  I2.  f.  i.  cites 
.  Hill.  19  £.  3.  Variance  65. 
And  fo  it  4,  Where  feoffment  by  deed  with  warranty  was  made  to  3  infee^ 

h^^inh^  and  the  one  of  them  furrenders  to  the  two  his  cftate,  the  (pinion 
tut  had  re^  of  the  couft  WES,  that  the  two  may  maintain  writ  of  warraniia 
leaftdxoxhe  f/^ffr/^  without  the  3d.  TheL  Dig.  25.  lib.  2.  cap.  2.  f.  I2.  cites 
JJ^^     IVIich.  20  E.  3.  41. 

But  as  90  tbefirrender,  it  was  held  zz  H.  6. 51.  that  fuch  forrender  Ihould  be  volA,  notwithflaDding 
that  he  who  furreodered  had  eply  an  fftate  for  }us  life.    Ibid* 

r  f»8  T  5*  ^^If^  ^'^*^  made  before  jujiices  of  for  eft  was  traverfed  in  B.  R* 
^  ^  viz.  it  was  of  making  a  woodward  of  the  wood  of  P.  and  to  have 

windmills  there,  and  be  who  traverfed  made  title  to  himfelf  thereof^ 
and  that  the  judgment  before  the  jujltces  of  the  foreft  %uas  ad  exharor 
dationem  of  hiniy  and  of  all  other  commoners  of  o.  Skip,  faid  the  grief 
is  fuppofed  as  well  to  all  the  commoners  as  to  himfelf ;  judgment  of 
the  writ ;  &  non  allocatur ;  but  the  writ  awarded  good*  Br.  Brief, 
pi.  156.  cites  21  E.  3.  48. 

6.  In  detinue,  if  2  bail  a  deed  to  deliver  to  thenty  or  to  one  ofthem^ 
both  (hall  have  the  a£tion,  and  not  the  one  alone  ^  for  if  they  ihould 
bring  feveral  a£kions,  the  court  could  not  know  to  whom  to  deliver 
it;  perThirningi  quodcun  conceflit.  Br.  Bailment,  pi. 4.  ci^ 
12  H.  4. 18. 

7.  Four  jointenants  wercy  and  2  of  them  dijfeifed  the  other  2,  upon 
which  an  ajftfe  was  brought  in  the  names  of  all  the  4  againji  the  2, 
diffeiJorSy  who  were  fummoned  andfeveredy  and  the  2  diffiifees  made 
their  plaint  of  the  moiety y  and  the  writ  was  adjudged  good.  TheL 
Dig.  25.  lib.  2.  cap.  2.  f.  11.  cites  23  AiT.  9.  and  that  fo  agrees 
Trin.  3  E.  4.  lO.  and  47  E.  3.  23. 

8.  If  2  jointenants  are  £ffeijed  by  a  ftrangery  and  afterwards  the 
one  of  them  c^mes  to  the  tenancy  by  purchafcy  and  the  other  is  put  to 
his  a£t!on,  both  of  them  ought  to  be  named^ demandants  notwithftand- 
ing  that  one  be  tenant,  &c.  Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  ii. 
fays  it  was  fo  held  23  AfT.  9.  and  fays  iee  28  H.  6.  9. 

9.  If  there  are  3  brothers  of  land  partible,  and  the  one  holds  out 
•          the  ^dy  he  alone  may  have  affife  of  the  3d  part  of  20  acres  of  land 

without  naming  the  2d,  for  it  may  be  that  he  has  his  land  in  quiet* 
Br.  Joinder  in  A&ion,  pi.  56.  cites  23  AfT.  12. 

10.  jtj/ife  of  rent  hy  E.  the  defendant  faidy  that  the  plaintiff  had 
nothing  unlefs  in  common  with  y.  S.  daughter  efA*  Jtfter  of  the  flain^ 
tiffy  who  is  alivcy  not  named',  judgment  of  the  writ;  and  i^  &c« 
nul  tort;  it  was  found  that  M^  was  jeUed  in  fee  of  the  rent  and  died 

feifedy  and  the  land  defcended  to  A.  and  E*  which  A,  had  iffue  y.  S,  and 
diedy  and  y,  S.  was  within  agCy  and  £.  took  him  in  wardy  and  re^ 
ceived  the  whole  rent  to  his  own  ufe^  and  not  to  the  ufe  of  J.  S.  nor 

was 


attiontf     [Joinder;]  5^ 

Ms  2iij  thing  affisned  to  J.  S.  in  allowance)  nor  the  ailcef):or  hid 
no  other  land,  and  by  award  the  writ  was' abated  by  the  not  nam- 
ing of  J.  S.  Quod  notas  and  To  fee  the  feifin  of  the  one  is  the 
feUln  of  both;  quod  nota  bene^  Bn  Joinder  in^A^ion,  pk  60. 
cites  36  AiE  u 

11.  If  tfny  0f  the  tenants  in  ancient  demjne  be  dijlrained  for  more  See 49 E.  3. 
fervices  than  they  ought  to  make^  there  all  the  tenants  in  ancient  "'b^IJ"^^ 
demefhe  ought  to  join  in  monftraverunt>  and  if  any  be  omitted  the  ftraverunt," 
writ  ihall  abate.    Br.  Joinder  in  A^Uon,  pi.  82.  cites  39  £.  3.  7,     pi-  4-  cites 

F.  N.  B.  14* 
S.  p.  and  faysy  that  it  ihall  be  fued  by  all  without  naming  any  of  them  by  the  proper  name,  but 
homines^  fcc  de  tali  maneriode  J.  S.  which  is  ancient  demefne ;  but  in  the  attachment  therenpon 
heihail  be  Damed* 

12.  Where  zjcintenants  of  afeejimple  hfe  by  default,  they  ihall  And/o  it 

join  in  writ  of  right -j  but  if  the  one  of  them  has  only  an  eftate  for  Jjhcre  tha 

his  lifej  OTtd  the  other  have  thefee,  the  one  /hall  have  quod  ei  deforceat  2  are  iw- 

foT  his  moiety,  and  the  other  a  writ  of  right,  and  after  they  have  annforlife^ 

recovered  they  may  enter  and  hold  in  jointure  as  before,  &c.  Thel.  ^e!  lii??.' 

Dig.  25.  lib.  2.  cap.  2.  f.  14.  cites  Mich.  46  £.  3.  21.  and  that  fo  cap.a.f.14; 

agrees  Mich.  10  H.  6.  .  *  cites  Trin. 

^  ^  3E.  4. 10. 

13.  In  fracipe  quod  reddat  againjt  2,  where  in  truth  the  one  has 
mthing,  if  die  demandant  recovers  by  default  after  default  againft 
bothj  he  who  was  tenant  Jhall  have  the  quod  ei  deforceat  alone  with- 
cmt  Ae  other.  Thel.  Dig.  27.  lib.  2.  cap.  2.  £  35.  cites  Pafch, 
8R.  2.  Brief  931. 

14.  One  Joinienant  without  his  companion  may  fue  his  purparty 

met  of  the  bands  if  the  king  Where  2JI  is  feifed  into  the  king's      [  CO  1 
hands.    Thel.  Dig.  26.  lib.  2.  cap.  2.  f.  15.  cites  Trin.  2  H. 
4.23.  . 

15.  If  goods  are  bailed  to  two,  and  the  one  has  pojfejpon,  and  a  Detinue  of 
Jtranger  carries  them  away,  yet  both  fliall  have  a<Slion  of  trelpafe.  JJ'*  "^^ 

Br.  Joinder  in  Adion,  pi.  31.  cites  7  H.  4.  43.  d^ndmt 

praytd  gar* 
m/bmuMtf  and  had  it^  and  the  rarmjhu  came  and  /<uV,  that  the  writings  ^9ert  made  to  two,  and  deli^ 
^Hred  hy  tin  /fu»  ijtfo  indiffertnt  bandsy  ami  the  one  of  them  bat  brought  the  aSicn  alone ;  judgment  of 
the  wr«r;  and  per  Thim.  and  Cur.  the  adlion  does  not  lie^  tliough  the  ^amilhee  cannot  plead  in 
afcotemeat  of  the  writ  which  the  defendant  has  admitted  good,  yet  becaufe  it  appears,  the  wnt 
JbaO  eAate,  and  tbeyJbaH  bring  the  aSion  in  common ;  quod  curia  conceHit.  £r.  Detinue  de  bienSy  pi* 
20.  cites  iftU.4.  x8. 

i6.  So  where  2  are  joint  proprietors,  and  the  one  has  pofleffion, 
and  a  ftranger  carries  them  away;  per  Vampage ;  for  otberwife  it 
is  a  good  plea  that  the  property  is  in  the  plaintiff  and  in  J.  B.  not 
named;  judgment  of  the  writ.    Ibid. 

17.  If  tenant  in  tail  has  ijfue  2  daughters,  and  difcontinues  and 
Set,  or  a  man  abates,  they  fhall  have  one  formedon,  and  fhall  join ; 
ht  if  tenant  in  tail  diesfetfed,  and  his  2  daughters  and  heirs  enter  and 
difnntinue,  and  each  has  ijjue  and  dies,  there  each  iiliie  (hall  have 
fbnnedon  cS  his  moiety  by  himfelf.  Br.  Joinder  in  A<3ion,  pi.  33. 
cites  19  H.  6.  45. 

1 8.  So  if  2  barons  and  femes  feifed  in  jure  uxorum  alien,  and  the  Br.  Jolndet 
baions  die,  there  each  of^the  femes  fhall  have  cui  in  vita  by  her-  jjj  ^^^^ 
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fclf,  and  fhall  not  join ;  note  the  diverfity  for  the  alienation  of  the 
one  is  not  the  alienation  of  the  other.  Br.  Joinder  in  Action, 
pi.  33.  cites  19  H.  6.  45. 

1 9.  Where  tws  jointenants  arc,  and  the  one  of  them  leajes  that 
which  to  him  belongs  to  one  for  term  of  years^  and  the  lejfee  wiU  not 
fuffer  the  other  jointenant  to  occupy^  the  affife  ought  to  be  brought  in 
both  their  namcs^  notwithftanding  that  the  one  has  no  caufe  of 
complaint,  &c.  Thel.  Dig.  26.  lib.  2.  cap.  2.  f.  16.  cites  Trin. 
28  H.  6.  9.  per  Fortel'cue. 

20.  If  a  man  recovers  in  value  again/}  two^  and  takes  execution 
againfi  the  one^  yet  both  fhall  have  attaint^  and  fliall  join  in  attaint. 
Br.  Joinder  in  Adion,  pi.  4.  cites  34  H.  6.  43.  per  Fortefcue. 

21.  yointenants  ought  to  join  in  action  of  trefpafs  of  a  clofe 
broken,  Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  10.  cites  35  H.  6.  55. 
and  Hill.  32  H.  6.  33.  and  of  goods  carried  away,  Pafch.  19  H.  6. 
fol.  65. 

22.  Where  an  obligation  is  made  to  an  abbot  and  a  fecular perfon^ 
and  the  fecular  perfon  diesy  the  abbot  and  the  executor  of  the  fe- 
cular  perfon  (hall  join  in  a<^ion ;  for  the  aftion  fliall  not  furvive  to 
the  one  for  feveral  capacities.  Br.  Joinder  in  Aftion,  pi.  71.  cite^ 
F.N.B.  tiLDebt. 

23.  Tivo  prebendaries  may  be  one  parfon  of  a  churchy  and  they 
fhall  join  in  juris  utrum;  quod  nota,  that  they  may  have  this  ac* 
tion ;  for  it  is  twice  alle^d  there  that  they  may  have  juris  utrum» 
Br.  Prebend,  pi.  3.  cites  F.  N.  B.  49. 

24*  If  two  tenants  in  common  join  in  a  leaje  for  life^  rendrinz  2x. 
and  a  found  of  pepper^  and  a  hawk^  or  a  horfcj  there  they  Jhall  join 
in  ajfife  of  the  hawk^  &c.  which  is  entire,  and  Jhall  have  2  ajfifcs  of 
the  2  r.  and  the  pound  of  pepper^  which  are  feverablc.     Br.  Rclerva- 
tion,  pi.  44.  cites  Littleton  tit.  Tenants  in  Commons 

25.  But  of  trefpafs  in  the  foil  they  fhall  join  in  aftion,and  in  odier 
fuch  a£Uons  perlonal.     Ibid. 

26.  And  they  fhall  join  in  aftion  of  debt  for  rent  referved  by'them 
upon  their  leafe  for  years.     Ibid. 

27.  And  yet  in  avowry  for  the  fame  rent^  they  ought  to  fever  \  for 
this  is  by  reafon  of  the  rroerfion^  which  is  fever aL     Ibid. 

28.  Where  2  hcnje  a  horfc  in  common^  and  the  one  of  the  ttvofcUs 
the  horfe  for  loL  they  fhall  join  in  a6lion  of  debt;  for  it  fhall  be 
adjudged  the  contraft  of  both.  Thel.  Dig.  26.  lib.  2.  cap.  2.  f.  ig« 
cites  i8£.  4.  3. 

29.  A.  expojed  land  to  3  to  fow  at  halves  for  one  crop.  In  an  ac- 
tion againfl  a  ftranger  for  fpoillng  the  corn^  they  muft  all  join,  viz. 
A.  and  the  3  others.  Cro.  £.  143.  pi.  10.  Trin.  31  Eliz.  C.  B. 
Hare  &  al'  v.  Cclley. 

30.  Bond  to  3  to  pay  the  money  to  one  of  them^  all  ought  to  joia 
•  in  the  fuit  5  for  dicy  are  all  as  one  obligee.     Yel  v.  1 77.  Trin.  8  Jac. 

Rolls  v.  Yate. 

31.  It  was  faid  at  the  bar,  and  not  gainfaid,  if  a  man  perjures 
himfe^  againji  two^  the  one  by  himfelf  cannot  have  an  a£tion  upon 
the  ftatute,  but  they  ought  to  join ;  for  he  is  not  the  oidy  party 
grieved.    Het.  73,  Hill.  3  Car.  C,  B.  Dcakins's  cafe. 

32.  la 
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31.  In  covenant  the  plaintiff  declared  upon  an  indenture  made  ^  covenant 
between  A.  of  the  firft  part,  B.  of  the  fccond,  and  C.  of  the  diird,  „^;Tio7:i^Z 
in  which  quilibet  eorum  covenanted  with  each  other  refpcilively  the  imrrji 
to  raife  a  joint-ftock  of  6000I.  and  to  buy  brandies  in  partner-  ofthecove- 
fliip,  and  that  none  of  them  during  the  partnerlhip,  (hould  trade  ^Xtlminac 
in  brandies  upon  his  own  account,  &c.  or  in  company  with  any  feverai, 
<)ther,  but  only  upon  the  joint-account,  &c.  C.  brought  aftion  they  muft 
againft  B.  the  defendant,  and  amongft  other  things  affigncd  for  {°^"  j^  ^^^ 
breach,  that  B.  the  defendant  had  during  the  partnerfliip  traded  of  breach; 
for  200  tuns  .of  branny  upon  his  own  account,  and  not  upon  but  where 
the  joint-account.     After  judgment  given  for  the  plaintiff  by  de-  J^"*  of  them 
rauit,  It  was  objedted  that  A.  ought  to  be  jom^d  with  C  ui  this  i„t  nft  and 
afiion;  /or  though  the  covenant,  by  the  words  of  it,  was  joint  caufcofac- 
and  feverai  between  all  the  parties,  yet  the  intcreft  and  caufe  of  !J°"  ^°^  "» 
adion  is  joint  only;  for  upon  every  breach  A.  had  an  equal  da-  iiavc  a<aion 
mage  with  C,    and  therefore  he  ought   to  be  joined  with  the  alone. 
plaintiff  in  this  action;   upon  its  being  moved  again,  the  court  Saund.i^5, 
was  of  opinion  againft  the  plaintiff,  but  no  judgment  was  given;  car.i.  Ec- 
fbr  the  plaintiffs  had  leave  to  difcontinue,  and  bring  a  new  ac-  cleftonv. 
don,     I  Saund.  153.  Trin.  20  Car.  2.  Ecclefton  &  Ux'  v.  Clip-  ciipihaim 
fliam. 

33-  Where  there  zre  feverai  rejiduary  legatees^  they  mufl:  all  join 
in  an  a£Uon ;  but  where  the  fhare  of  each  was  left  to  the  difcretion 
of  the  executor,  as  he  without  compulfion  at  law  (hould  declare, 
and  the  executor  had  declared,  aiid  had  paid  all  the  legatees  but 
one,  yet  he  alone  fued  for  an  account  in  Chancery,  without  the 
others  joining,  and  was  relieved.  2  Ch.  Cafes,  198.  7Vin.  26 
Car.  2.  Gibbons  v.  Dawley. 

34.  A.  covenanted  with  B.  and  C.  that  he  would  not  make  any  Covenant 
agreement  U  farm  the   excife  of  beer  in  Cornwall  without  their  ^^  articles 
confent.     B.  suone  brought  covenant  againft  A.  and  afCgned  the  ^^nt'^bcl 
breach)  that  A.  made  an  agreement  for  farming  the  excife  with-  twecnfcvc- 
out  his  confent.     The  court  held  that  here  Was  no  joint  hitereft,  r^i  fuiieis, 
but   that  each  might  maintain    an  action  for  his  particular  da-  ^f^^i^^f  n^,t 
mages,  or  otherwile  one  of  them  might  be  remedilefs ;  for  if  one  pby,  cVr . 
had  confented  to  A.'s  farming  it,  and  had  fecretly  received  fome  ai'uiider, 
recompencc  for  it,  it  is  not  reafonable  that  the  other,  who  never  ^"!^i^)rd^ 
confented,  ihould  lofe  his   remedy ;  *  and  therefore   the  plaintitf  mayoi  's 
bad  judgment*     2  Mod.  82*  PafcJ).  28  Car.  2.  C.  B.  Wilkinfon  ^J-iy*  ^c. 

w  20/.  each  to  the  ether  jointly  and  ftvd^ally,  and  one  only  biings  covenant,  and  affigns  the  breach, 
that  xXvt  defendant  x'lay^  3d  quandam  rabernam,  &c«  judgineni  fur  the  dt'fenilam  ;  fnr  they  on?}  C 
all  to  ha\'c  joined,  the  interell  being  joinc,  and  it  is  ivpujnatit  and  cojuradidlory  for  4.  pcrfons»  to 
bind  Cl»efnf«lve5  th«  one  to  the  other,  jointly  and  fevcrally,  Comb.  115.  Ti  in.  i  W.  ^  M«  in  B.  R% 
Spcpccr  V.  Danint.    '     ■   Show.  8.  S.  C.  accordingJy. 
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See  Prero-   (A.  d)     Whcrc  the  King  and  a  Subjedl  (hall  join 
g.7)  in  a  Writ, 

I.  A  Suit  was  msuntained  in  the  Exchequer  bv  the  king  and  tb0 
^^  mayory  bailiffs  and  commonalty  of  Soutbantpton^  wb§  held 
the  vill  and  pert  in  fee-farm  of  the  kingy  againft  certain  perfons 
who  had  taken  certain  cuftoms,  and  difiurhei  the  corporation  from 
taking  ciifiomy  &c.     Thel.  Dig.  28,  cap.  4*  f.  I.  cites  Trin,  %  £• 

3-51-  .  . 

2.  Where  the  king  bad  given  the  ward  of  a  chapel  to  Dm  againft 

whom  J.  brought  affife^  and  the  plaint  was  of  a  houfe,  land,  and 

rent,  &c.  and  pending  the  affife  D*  refigned  to  the  kingy  and  the 

king  gave  it  to  one  O.  and  after  the  plaintiff  in  the  affife  recovered^ 

and  O.  was  oufted,  &c«  upon  whith  a  writ  of  error  was  maintained 

by  the  king  and  0,  jointly^  &c,     Thel,  Dig.  28.  lib.  2.  cap.  2*  f.  3U 

cites  15  Aff.  8. 

?.  A  writ  was  maintained  for  the  king  and  the  guardian  if  the 

hofpital  of  St.  LeoTUird  of  Tork^  which  was  of  the  patronage  of  thq 

king,  againji  certain  perfons  who  had  withdrawn  the  ahm  of  the  faid 

hofpital\  and  it  is  {aid  there,  that  the  king  and  the  clerk  who  is 

Miurhed  by  provifoy  fhould  join  in  praemunire  by  the  new  ftatute* 

Thel,  Dig.  28.  lib.  2.  cap.  4.  f,  3.  cites  Mich.  25  £,3.  50. 

iut  where        4.  Where  an  obligation  is  mUde  to  the  kipg  and  to  his  cujlemirs^ 

STmldet'*'  ^?y  ^^  J?^'^  ^i*  ^^^>^  ^^^°"-     Thel,  Dig.  28,  lib.  2.  cap,  4. 
3,  andtu      (bis)  f.  6.  cites  it  as  adjudged  21  R,  2.  Joinder  in  Action  3. 

cnt  is  out"  _     ., 

iawfilf  the  icing  alone  (hall  have  a<5lion  for  the  whole  without  the  other.    Thel.  Dig.  19.  lib.  i, 

pip.  4.  (bis)  f<  6.  cites  Mich.  19  U.  6. 47. 

(B.  d)  Againil  whom.  Where  Ad:ion  may  bo 
brought  againft  fevcral  for  the  fame  Fad  or 
Thing. 

1. /COVENANT  was  brought  hy  the  lejee  again/1  the  lejfor^ 
^^  becaufe  the  Uffir^  after  the  leafe,  tnade  feoffment  to  one  who 
tiijied  the  leffee^  and  awarded  that  it  lies  well  \  quod  nota ;  and  yet 
the  leffee  might  have  had  re^entry^  or  have  had  quare  ejecit  inifra 
terminum  by  the  ftatute.;  and  yet  this  does  not  toU  the  adfion  of 
covenant,  which  is  given  by  the  common  law,  notwithftajiding 
diat  quare  cjecit  infra  terminum  is  given  by  the  ftatute;  but 
-Jirooke  niakes  a  quare  if  he  cannot  recover  againft  the  lejfor  by  tho 
one  writy  and  againji  the  feoffee  by  the  other  writ,  for  he  may  re- 
cover by  two  quare  impedits  of  one  avoidance,  Br,  Covenant^ 
pi.  7,  cites  46  E.  3.  4. 

2.  A,  demanded  5 1,  of  B.  and  C.  as  monies  expended  for  them 
pro  diverfis  negotiis ;  and  upon  an  arbitration  B.  and  C.  weitJ 
^warded  to  pay  4  /,  viz^  B,  to  pay  40  /.  and  C  40  j,    A  fcveral  ac- 
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tion  may  be  brought  againft  B.  or  C*  For  the  viz*  makes  it  as 
feveral  aibitrements  for  both;  and  judgment  for  the  plaintiff. 
Cro.  E.  4M-  pi.  1 8.  Mich.  37  &  38  Eliz.  B.  R.  Sower  v.  Brad- 
field. 

3.  If  ^.  takes  beafts  by  command  ofB.  the  replevin  may  be  brought 
agauift  h9thy  ot  againft  the  commander  only.  Mich.  8  Ja.  B.  per 
curiam.  See  Replevin  (D.) 

4*  If  one  cuts  mf  cfiruy  and  another  carries  it  away^  a£Uon  lies 
agaonit  any  of  them.  Cited  by  Jones  J.  Mar.  22.  in  pi.  49.  Pafch. 
15  Car.  to  have  been  adjudged  in  B.  R. 

5.  Debt  upon  an  obligation  againft  two-^  by  feveral  pracipesj  and      f  62  1 
demanded  againji  each  the  whoUy  and  judgment  of  the  writ  was  de- 
manded^ becaufe  he  ought  to  demand  the  whole  againft  the  one  Upon  1 
only,  or  againft  both  by  one  praecipe^  by  which  the  writ  was  abated  bond  you 
for  contrariety>  anno  14  H.  4.  19.   But  the  plaintiiFelefted  his  ex-  ^"^J"* 
ecution  at  hU  peril ;  for  he  fhall  have  but  one  execution  againft  the  and^jliJaU 
one  of  them  only.     Br.  Dette,  pi.  59.  cites  7  H.  4.  6.  /y>but  uppa 

a  rtcogftt' 
pufficc  yon  may ;  per  Holt  Ch.  J.  6  Mod..  197.  Trin.  3  Aon»,  in  cafe  of  Fanlhaw  t.  Mohfoiu 


(C,  d)    Where  feveral  may  be  joined, 

I.     A  Man  may  maintain  one  writ  againft  feveral  of  champerty  for  Br.  Joinder 
J^  feveral  champer^es.     Thel.  Dig.  49.  lib.  5.  cap.  21.  f.  i.  pi!t^.°"' 
cites  Mich.  31  H.  6.  9.  cites  31 H. 

6.  I.  S.P. 
'V7here  tfae  offence  is  feveraly  concerning  one  and  the  fame  principal  nnatten  Sec  47  £.  3*  l^^ 

atCY.c) 

i.  Writ  of  dower  vf2S  brought  againjl  tenant  by  elegit^  and  him  in 
reverfion.  Thel.  Dig.  47.  lib.  5.  cap.  11.  f.  i.  cites  Mich.  2  £.'3. 
42.  suid  fays  it  is  held  that  it  may  lie.     Hill,  i  E.  3.  3. 

3*  A  man  may  well  n^aintain  one  writ  againft  the  Tmrtgagee  and  Br.  Brief, 
the  mortgagor  jointly^  notwithftanding  that  the  mortgagor  be  not  te-  ^^^^^^'^ 
nant,  for  doubt  of  the  redemption  pending  the  writ.    Thel.  Dig.  g,  16. 17.' 
46.  lib.  5.  cap.  8.  f.  I.  cites  Pafch,  6  E.  3.  252.  Trin.  11  E.  3.  s.p.  ac- 
Bricf  474.  Trin.  26  E.  3.  62.  Trin.  41  E.  3.  16.  Pafch.  7  H.  b.  "^f^^^^^^ 
19,  Trin.  32  E.  3.  Per  quae  fervitia  9.  privity  be- 

tween them. 

4.  Mortdancefior  mav  be  by  feveral fummons  againft  feveral  perfons. 
Br.  Several  Praecipe,  pi.  n.  cites  lo  Afl'.  3. 

<  &  6.  And  where  2  were  obliged  &  uterque  eorum  in  folido,  one 
writ  was  maintained  againft  one  of  them  alone.  Thel.  Dig.  48. 
lib,  5«  cap.  i8.  (bis)  C  2.  cites  Pafch.  10  £.  3.  502. 

7.  It  was  laid  that  writ  of  right  of  advowfon  lies  againft  tenants  in 
eimmon  of  the  advowfon  jointly.  T  hel.  Dig.  44.  lib.  5.  Ciip.  3.  f.  4. 
cites  Trin.  1 7  £•  3-  38. 

St  A  man  cannot  maintain  one  writ  jointly  againft  the  heir  and 

F  4  figain/l 
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mgmrtfi  the  execuiars.     Thd.  Dig.  47.  lib.  5.  cap.  I2.  f.  2*  cftes 

Hill.  18E.3.  4. 
Ifa  man  f^.  If  2  patcsners  are  coheir^  ^  j&i^  eicecuUryj  and  the  «»/  17W  ^ 

^w^m^tnd  fi^^^^^"*"  ^«^^^*^>  Ae  Other  fhall  have  fcire  fecias  to  execute  the  fine 
u  tht  bdri  againd  the  ftran^er  of  the  moie^ ;  for  the  other  fifter  is  in  ui  the 
pfiotir  bo-  Other  moiety  by  title,  and  fo  it  ihall  not  be  ag;ainft  both,  Br.  Joinder 
dies,  there     j„  Aiftion,  pi.  06.  cites  24  E.  3.  28. 

jspinture  for  '  r      7  -r         ^ 

ttrm  of  fife,  Andftvernl  inherit Mcts ;  and  if  each  have  tfluc  and  die,  and  tht  ijfiie  of  the  tie  end  afr^ti^ 
tfAtri  ifU<)  tU  fiflnk  ioftd,  jthe  iflii^  of  the  other  (ball  have  hi$  off  ion  eftUmoUtyagaviJt  tiftjkranger  m/t  c 
for  the  other  iffue  i?  in,  in  his  moiety  by  title,  and  the  (traoger  has  the  other  moiety,  by  tort*  fir* 
penoand^  pi.  ^8.  cites  24  £•  3^*  29. 

Sec  9  E.4.  10.  Writ  brought  againjl  one  parcener  and  one  who  has  the  ejlate 
'4-?t(C..d;  Qjfjjg  tenant  hy  the  curtefy^  who  was  baron  to  herjyier.^ihJlX  be  good, 

by  the  opinion  of  all  the  court.     Thel,  Dig.  44.  lib.  5,  cap.  3. 

f.  2.  cites  Trin.  24  E.  3.  29  &  31 '£,3.  Several  Tenancy  2r, 
1*60  1  II-  One  joint  fcire  facias  was  maintained  again/t  feveral  tenant  f 

out  of  a  finey  without  fcveral  garnijhmentp     Thel.  Dig,  1 08.  lib,  io« 
Ibid.  113.     cap.  16.  f.  7.  cites  Hill.  24  £.  3.  23, 

lib.  10.  cap.  #         •  .  ^       ^ 

tj»  i,  6.  cites  S  C.  and  30  £.  3.  32. 

12.  One  and  the  fame  writ  of  ^^id  juris  clamat  was  maintained 
pgainjl  fevtral  tenants  for  life-^  ai|,d  not  accepted.  Br.  Seyeral  Te- 
nancy, pi,  23.  cites  24  E,  3.  37. 

13.  In  attifc  brought  againjl  a  feme^  it  Vfzs  found  that  fhe  had  en^ 
tered  claiming  to  her  ufe^  and  to.the  ufe  ofherft/fer  and  co-heir^  where 
their  entry  was  not  lawful^  &c.  The  writ  was  adjudged  good,  not- 
withftanding  that  the  other  fifter  was  not  named)  &o.  For  a  man 
(hall  not  be  co-heir  to  a  dilTeifm.  Thel.  Dig.  44.  lib.  5.  cap.  i, 
f.  4.  cites  27  Aff.  68. 

14.  Scire  facias  out  of  a  recovery  in  writ  of  debt  may  be  brought 
againfl  the  executors  alone  without  naming  the  heir  or  tertcnants^ 
Theu  Dig.  47.  lib.  5.  cap.  12.  f..  7.  cites  Trin.  27  E.  2.  80. 

d^>«"^ot^^  .  ^^*  I^  fire  facias  brought  againjl  tenants  in  Common  was  adr 
JiTi^gai'nft    Ji«dged- good.     Thel.  Dig.  44.  lib.  5,  cap.  3,  f.  2.  cites  Hill.  28 

two  tenants  £•  3*   9^r 

V)  common, 

but  there  Ihall  be  fevcral  writs  of  m  )ietlc$.    Br.  Joinder  in  Aftion,  pi.  83.  cites  8  £,  4.  10. 

16.  One  writ  upon  thejlatute  of  labourers  was  maintained  againfl 
the  fervent  for  departing  out  of  fervice  and  the  majler  who  had  r^- 
tained  him.     Thel.  Dig.  49.  lib.'5..  cap.  20.  f.  I.  cites  Pafch.  29 
^'  3-  35-  and  Pafch.  9  H.  6.  7.  and  Mich.  28  E.  3.  97. 

17.  Where  2  were  obliged  jointly^  after  the  death  of  both  a  writ  tf 
debt  was  brought  againjl  the  executors  of  the  furvivor^f  them  alone ^ 
And  it  was  faid  by  Thorp,  that  after  the  death  of  one  of  them  the 
writ  may  be  brought  againft  the  furvivor  alone,  or  againft  him, 
and  the  executors  of  the  other  joindy.  TheU  Dig,  47.  lib.  5. 
pap.  12.  f.  6.  cites  Pafch;  31  E.  3.  Executors  82. 

18.  One  writ  of  attachnent  upon  a  prohibition  was  maintaine4 
againft  2  by  feyeral  tone  per  vad.  &c.  Thel,  Dig.  107.  lib.*  loi 
cap,  x6.  f.  5,  cites  Hill.  33  E.  3.  Brief  913.  : 

19.  Decies 


* 
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19.  Decies  ionium  was  brought  againft  jurors,  and  fuppofeJihai 
y,  and  IV.  received  fuch  afum^  &c.  and  the  defendant  deinandel 
judgment  'of  the  writ,  becaufe  the  receipt  of  the  one  is  not  the 
receipt  of  the  other ;  Sc  non  allocatur.     Br»  Joinder  in  A6tion, 

pi.  5.  rites  40  E.  3.  33* 

20.  ASion  upon  tbejiatuie  of  labourers  was  brought  againjl  two^  Br.  Joinder 
becaufe  he  retained  xi^tm  in  the  office  of  carvers  y%r  a  year^  and  they.  pf.'^^l^^'Jj, 
departed  I  and  becaufe  the  retainer  nor  departure  of  ^e  one  is  not  39  e.  3.  7. 
the  rCiiainer  nor  departure  of  the  other^  therefore  the  writ  was  s.  P.  ana 
abated  by  exception  of  the  party.     Br.  Joinder  in  Aftion,  ph  6.  ^ughr  ^be 

cites  40  E.  3.  35.  .  ftcveral  ^c^ 

tinng.M      III 
Thcl.  Dig.  49.  lib.  5.  cap.  20.  cites  S.  C.^— F.  N.  Bl  167.  (C)  m  the  new  notes  there  ^a)  cites 
39  £.  3.  6.  S.  P.-— *S.  P.  Br.  Joinder  in  A^ion,  ph  16.  cites  47  £.  3.  5.. 

a  I.  Andftt  contrary  in  trefpafs^  and  it  is  found  that  the  one  did  i?«5n  trcT- 
part  of  the  trefpafs  by  himfelf,  and  the  other  the  reft  by  himfelf,  the  Pjf*  ^^^ 
plaintiff  (halt  recover ;  for  there  the  writ  does  not  appear  ill  in  it-  ont  u  ai- 
felf,  and  yet  contrary  here;  Note  the  diverfity,     Br*  Joinder  in  tainted  of  At 
Aaion,  pi.  6.  cites  +o  E.  3.  35.  J'/tt"^ 

^HteJf  the  pl-untiff  (hall  recover  agaiiift  the  on?,  and  Ihallbe  amerced  ap;aiaft  the  other;  for  there 
Che  tcra  wfht  ika'p*  bctn  truf.     Br.  Joinder  in  Adion,  pi.  15.  cites  47  £.  3.  16. 

Where  (fje  trefpalTes  are  feverally  done  by  two  nrusn  feveral  actions  IhaU  be  brought,  but  contn 
of  joint  trefpalfes  done  by  feveraU    Br.  Joinder  in  Action^  pi.  47.  cites  36  H.  6.  £7.  29. 

a2*  In  one  and  the  fame  writ  the  one  praclpe  was  againjl  y.  W^ 
end  Rich  of  j^  acres  of  landy  another  againjl  j,  fV,  alone  of  4,  acres 
of  land,  and  the  ^d  againjl  Ri^h  alone  of  4  acres  of  land,  and  held 
that  aU  the  writ  ihall  aoate,  if  they  are  the  latne  perfons  and  the  f  64 1 
fame  land.  Thel.  Dig.  107*  lib'.  10.  cap.  16.  f.  4.  cites  Alich« 
41  E.  3.  Brief  544. 
'  23.  Several  tenants  may  be  joined  \ti  one  and  the  lame  writ  of 
per  queejervitia,     Br.  Joinder  iii  Adlion,  pi.  95.  cites  43  E.  3.  7. 

24.  In  trefpafs  again/l  a  corporation  and  y  N.  the  faid  %  Ni 
pleaded  to  the  writ  becauje  it  was  brought  againjl  both  where  it  mould 
be  by  Several  writs ;  for  againft  one  lies  capias  and  exigent,  and 
againft  the  corporation  only  dlArlngas^  but  it  was  not  adjudged.  Br, 
Brief,  pJ- Ji-  cites  45  E.  3.  2. 

25.  fVhere  a^ion  is  to  befued  againjl  2  tenants  in  common  a  mem 
fiaU  have  feveral  actions,    Br.  Tenant  in  Common,  pi.  4.  cite3        • 
48  E.  3.  16,  17. 

26.  If  two  abbots  or  priors  have  ward  and  do  wajl'e^  one  and  the 
fame  writ  fhall  lie  againft  both  without  fuing  feveral  writs,  as  ad- 
mitted clearly  in  a  writ  of  wafte.  Br.  Joinder  in  Aftion,  pL  18, 
cites  49  'E.  3.  ^5. 

27-  It  was  adjudged,  that  one  writ  upon  the  cafe  docs  not  lie  l^»<5«  c*P* 
againft  fevera}  for  not  doing  fuit  at  a  court  which  they  ought  feverally  J^"  ^^-^^ 
to  do.     Thel.  Dig.  48.  lib.  5.  cap.  17.  f.  4.  cites  Hill.  7  H.  4,  9.      sxI-Ibt. 

Adion  fur 
}e  Cafe,  pL  ^3.  cites  S.  C.  &  S.  P.  accordingly,  and  becaufe  the  a£t  of  the  one  is  not  ttic  ad  of 

f  he  other,  the  writ  was  abated Hr.  Joinder  in  Aflion,  pi,  ao.  cites  S.  C.  and  becaufe  the 

nonfeafaoce  •!  the  one  is  iiot  the  a^  ef  the  olheri  they  ou^l^  i^pt  to  be  joined^  and  the  writ  was 

Jt8  Replevin 


H 
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Br.Reple-    •    a8.  Replevin  againft  4,  two  juftifad  fir  execution  upon  recovery  as 

cites  s!^C^*  itfi//j^,  &c.  and  the  tbird'came  in  aid^  &c.  and  this  to  the  taking 

&  s.  P.*  ac-    ^  ^^^  beafts,  where  the  replevin  was  of  four  beafts,  and  the  fourth 

ctirdingiy.    juflified  the  taking  of  the  other  two  refidue  for  rent  arrear  to  him- 

felf  by  reafon  of  tenure  \  and  (b  fee  that  a  man  may  join  feveral  in 

replevin  who  diftrained  feveral  beafts  by  feveral  titles,  and  yet  well 

as  in  trefpafs  where  they  juftify  feverally }  Quod  nota.  Br*  Joinder, 

pi.  22.  cites  7  H.  4.  27. 

29.  A  man  may  have  one  and  the  fame  writ  oi  jcire  facias  againjl 
^          '     feveral  tenants  by  words  of  feveral  fummons  or  gam^/bmentj  ^  praecipe 

quod  reddat  may  be  by  feveral  fummons.     Br.  Several  Praecipe^ 
pi.  6.  cites  II  H.  4.  15. 

30.  In  fcire  facias  it  was  agreed,  that  a  man  may  have  pracipe^ 
quod  reddat,  aeainfl  the  lord  and  the  villein,  for  doubt  of  entry  of 
^e  lord  \  for  between  them  is  privity.  Br«  Brief,  pi.  159.  cites 
7  H.  6.  16.  17. 

31.  But  a  man  fliall  not  have  writ  againjl  the  dijfeifor  and  the  dif- 
feiffe^  for  there  wanis  privity^  and  the  one  ejlate  does  not  depend  upon 
the  other^  as  above  \  Note  the  Diverfity.     Ibid, 

32.  A  man  may  have  one  ioint  writ  again/l  the  bailiff  or  Jleward^ 
and  againjl  the  party  alfoy  for  holding  plea  andfuing  plea  tn  court  baron 
ef  the  fum  of  40^.  Thel.  Dig.  48,  lib.  5,  cap.  17.  f.  3.  cites 
Hill.  19  H.  6.  54. 

33.  Bill  ofMfceit  by  L.  againjl  P.  and  W.  Attorney^  becaufe  P. 
was  deputy  of  the  Jheriff  of  D*  to  put  writSyferved  by  thejheriffj  into 
p.  B.  and  the  defendants  embezzled  a  writ  of  habeas  corpora  in  a  tUa 
of  land  between  L.  and  D.  It  was  pleaded  in  abatement  of  the  Dili, 
that  P.  was  deputyy  and  that  IV.  the  attorney  had  nothing  to  doy  and 
therefore  ofight  to  have  feveral  bills ;  ic  non  allocatur.  Br.  Bille, 
pi.  9.'  cites  J9  H.  6.  29.  50  &  72. 

^4.  Jnd^trt  it  is  agreed,  that  if  one  does  a  difceit  or  trefpafs  by 
excitation  of  another^  yet  the  fuit  lies  againft  both  j  Quod  nota  j  and 
ihall  give  the 'matter  in  evidence  as 'it  feems ;  for  diere  is  no  accef* 
fary  in  trefpafs.    Ibid. 

34  ♦.  It  T^as  agreed,  that  if  4  beat  my  father ^  and  the  onejlriies  hirn^ 
by  which  he  diesj  yet  an  appeal  lies  againft  all.  Br.  Joinder  in  Ac* 
tion,  pi.  100.  cites  31  H.  6.  i. 

35.  So  writ  oi*  premunire  lies  againft  all  who  offend  feverally, 
conceming  one  and  the  fame  principal  matter.  Br.  Joinder  in  Pic-^ 
tion,  pi.  loo.  cites  31  H.  6.  i. 

36.  And  one  and  the  fame  writ  of  attachment  upon  prohibition^  lies 
43.at'(X.c)  againft  feveral  likewife,  and  yet  the  zQi  <ff  the  one  is  not  the  act  of 

the  other.    Ibid. 

37.  Where  one  maintains  generally^  and  another  fpedalfyy  as  by 
giving  of  6  J.  to  a  juror^  feveral  anions  fliall  be  brought  of  this 
matter ;  per  cur.  except  Needham.  Br.  Joinder  in  Adion,  pL  47. 
cites  36  H. -6,  27.  20. 

f  haded  Npi  ^  . 

Guilty,  and  the  other  juftified  as  fir  bisfervaia;  and  exception  was  taken  that  Jpecial  mshUenanre  and 
'general  mainiaumce  cannot  be  joined  in  one  and  the  fame  writ ;  fed  non  allocatur,  fir.  Joinder  iii 
A^ony  pi.  100.  citte  31  H.  6.  1.1  Thel.  Dig.  49.  lib.  5.  cap.  21.  f.  x.  cites  31  H.  6.  9.  that  a 
man  may  maintain  one  writ  of  maintenance  againft  feveral  for  feveral  niainttnances  i  but  fajrs  the 
(Contrary  is  lield  for  clear  law  36  H.  6,  to*  _ 

*  38.  But 
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38.  But  one  and  the  fame  decus  iantum  may  be  brought  againft  s.p.  Br.^ 
dl  the  jurors  of  one  and  the  fame  pannel  who  took  money  5  for  J°*'***«'»  «• 
liiey  all  give  but  one  verdift,  and  are  but  one  fole  jury.  Br.  Joinder  cit«7»  H- 
in  Aflion,  pL  47.  cites  36  H.  6,  27.  29.  ^.  1.— -• 

S>  p.  Ibid* 
pL  loS.  cites  21  H.  6.  21.  ■       S.  P.  for  it  \s  founded  upm  one  and  tbejame  renrj,    Br.  Joinder  in  Ac« 
tjoot  pL  66.  cites  8  E.  4.  24.— -Thel.  Dig.  49.  litv  5.  cap.  zi.  f.  r.  cites  Mich*  31  H.  6.  9.  ac- 
cordingly, and  that  the  fame  was  agreed  accordingly  *  Trin.  40  [£.]  3,  33, 
*  Sec  pL  19* 

39.  yttd  if  tW9  confplre^  and  the  one  onlv  gives  moneys  yet  joint 
a&ion  lies  againft  them  both,  and  not  leveral  stdions;  for  the 
agreement  or  ^communication  only  is  the  coafpiracy$  but  in 
divers  of^thofe'cafes  the  damages  mail  be  fevered*  Ibid,  [36  H» 
6.  30.  a,] 

40.  If  an  abbot  and  a  layman  dlffeife  J.  S.  and  make  a  feoffment^ 
and  take  the  profits,  and  the  layman  after  is  made  a  monk  in  the 
fame  abbey^  cnere  the  adion  ihall  not  lie  againft  the  abbot  but  for 

the  moiety  >  for  the  abbot  and  the  fecular  were  not  jointly  feifed^ 

but  by  moieties;   quod  nota.    Br.  Parnor,  ph  15.  cites  39  H.  • 

6.  44. 

41.  If  2  diffeife  a  man^  and  make  a  feoiFment,  and  the  one  fllonc.  But  where 
taies  the  protts  of  the  whole  to  the  ufe  ofhinu  and  the  other^  aftion  '^/'Jl'f'^ 

f  •n/L-'T»r»  i''"'-TT^  arc,  and 

lies  agamft  both,     Br,  Parnor,  pi.  15.  cites  39  H.  6.  44.  makeafeof, 

nuntf  and 
the  one  taJui  tbefrt/fin  [/o  his  awn  uje^  the  aAion  lies  ag<Clnft  him  alone  of  the  whole.  Br.  Parnor 
de  ProfitSy  pi.  zr.  cites  5  £.  4.  i.  2. 

B^  if  2  feoffees  of  ibc  dijiifor  makt  a  feajfnunt^  and  the  om  takes  the  profits,  tha  liflion  (hall  bo 
hroosht  againft  both  as  tenants  of  tha  franktenement.    Br.  Parnor  de  Profits^  pL  21.  cites  5  E. 

4-1.2. 

Btif  if  all  take  tbe  profits y  action  is  maintainable  againft  them  aspamors  of  the  profit;.  Br.Panior 
de  Profits,  pL  21.  cites  5  £,  4.  i.  2. 

42.  Adiion  upon  the  fiatute  of  liveries^  fuppojing  that  they  re^,  ^-  C 
ceived  certain  liveries  of  cloth  of  one  J.  W.  and  counted  that  every  \^^^^^^^ 
9ne  received  a  gawny  &c.    Catelby  demanded  judgment  of  the,  writ,  thcfi^ne<f 
for  the  receipt  of  the  one  is  not  th^  receipt  of  the  other  i  to  which  rvw^  //- 
Piffot  agreed.     But  per  Choke  &c  Needham,  the  writ  is  good ;  for  ^7"^ 

•^•^*-  ^  r  7  .         •.        r-\    '  T>T'j       -A  A-  badg«,con- 

it  u  in  nature  ofjeveral  pracipes.  C2uaere«     Br.  Jomder  m  Adtion,  tra  fonT\am 
pit  66.  cites  8  £.  4.  24.  ftatuti,  and 

counted  that 
fh  defendant  ^ave  Bveries  tofeverat  named  in  the  wnV,  and  exception  was  taken  to  the  writ,  becaufe 
the  tort  of  the  one  was  not  the  tort  of  the  other,  and  the  wiit  awarded  good,  and  weU ; 
for  it  was  againft  i\\e  donor  for  giving  to  feveral.    Br.  Joinder  in  Adlion,  pi.  27.  cifcs     T  /i/i  1 

II  H«  4.  67. ^Thel.  Pig.  49*  lib.  5.  cap.  21.  f.  3.  cites  Pafch.  11  ti.4.  65.  and    t  4 

Mich.  8  E.  4.  22. 

Bitt  if  it  had  been  e^ainji  federal pemours  of  Viverie^f  it  {eemsthat  there  ihoul4  have  been  feveral 
a£Hoas.  Note  the  diverfity  ;  for  ^veral  torts  h  one  and  the  fame  man  may  be  in  one  and  the  fame  viriu 
Ibid. 

44*  In  detinue  of  charters  the  defendant  faid  that  they  were  de- 
livered  to  him  by  the  plaintiffs  and  another  who  was  dedd^  and  bad 
tut  made  executors^  and  prayed  garnijhment  againjl  his  heir  and  the 
ordinary^  and  had  it,  Thel,  Dig.  47.  lib.  5,  cap.  12.  f.  2.  cites 
llill*  14  £.4.  I. 

45.  If  writ  oi  falfe  judgment  be  brought  againjl  the  futtors  and 
^e  Iftewifrd  of  a  ^onrt-baronj  the  writ  fl&aU  abate,  becaufe  the 
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ftcward  is  named  j  per  Vavifon  ^are  how  this  Is  intended;  for 
the  writ  is  not  brought  againft  the  fuitors,  but  is  directed  to  the 
fiieriflT  that  he  (hall  record  the  plea,  and  fend  it  into  banlc  Aich  a 
day,  and  fummons  the  party  to  be  there  this  day^  to  anfwer  to  the 
matter.     Br.  Joinder  in  Aftion,  pi.  102.  cites  i  E.  5.  3. 

46*  Where  2  are  obliged  ^  uterque  in  folido^  one  writ  may  be 
brought  jointly  againft  them,  or  one  writ  by  feveral  praecipes^  or  2 
feveral  writs  at  the  fame  time,  &c.  Thel.  Dig.  48.  lib.  5.  cap. 
18.  (bis)  f.  I.  cites  Mich.  46  E.  3.  29.  But  fays  the  contrary  was 
adjudged  Mich.  7  H.  4.  6.  and  that  the  contrary  is  law  alfo;  for 
where  five  are  obliged,  and  each  in  f(dido,  writ  does  not  He  againft 
three  of  them  by  one  precipe,  &c.  and  cites  Pafch.  l^  H.  4.  21, 
and  that  fo  agrees  Pafch.  27  H.  8.  6.  For  one  writ,  and  by  one  - 
praecipe,  ought  to  be  againft  all,  or  feveral  againft  each,  and  that  fa 
agrees  Hill.  10  H.  7.  i6. 

47.  Where  a  man  is  bound  who  has  land  by  his  father  and  by  his 
mother^  and  dies  without  ijjue^  the  obligee  (hall  have  fevferal  actions 
4igainji  the  heirs^  and  not  joint  adion  5  and  if  he  recovers  againft 
the  one,  execution  (hall  ccafe  till  he  has  recovered  againft  the  other ; 
for  the  one  fhall  not  be  charged  of  all,  for  they  are  in  as  feveral 
beirs.     Br.  Joinder  in  Aftion,  pi.  119.  cites  11  H.-7.  12. 

48.  Jind  per  Fineux,  againji  the  heirs  in  gavelkind^  joint  adion 
of  debt  lies  upon  the  obligaticm  of  their  father  5  for  they  arc  one 
heir.    Ibid. 

49.  A.  and  B.  were  lejfees  of  lands,  and  did  not  fet  out  their  tithes^ 
Debt  was  brought  upon  the  ftatute  againji  A,  The  aSion  docs  not 
lie.  But  here  it  wais  found  that  J ^  only  occupied  the  land^  and  there- 
fore, the  acUon  well  lies,    Het  1 21, 122.  Mich,  8  Car,  Coles  v, 

tvmmon,  and    W^ilkcS. 

it  ap|>eai-ed 

that  ontJ^ad-fa  out  the  tithes,  and  the  thar  Cftrri'd  them  nw.ty ;  it  xvas  adjudged  that  tlie  a^Uon  lies  oal/ 

asaioit  him  who  carried  chcm  away.    Hate  12.  cites  Mich.  8  Jac.  Gerard*s  cafe. 

50.  If  2  lej/ees  make  partition^  the  leffor  may  have  one  adlion 
agatnft  them.  Cro.  J.  411.  Mich.  14  Jac.  in  9fife  of  Ipfwicl^ 
IsailifFs,  &c.  v.  Martin  &  Parker. 

51.  Two  jointenants  of  a  term^  one  affigns  his  intereft  to  y.  S,  and 
the  other  dies  and  leaves  AI,  executor^  action  may  be  brought  agatnft 

court  clear  the  ai&gnee  and  the  executor  jointly  for  rent  due  afterwards  j  for 

th^^ihiTc-  *^  ^"^  9f^^f^^  ^^1  no^  divide  the  adion  of  the  leilor.     Cro.  J, 

lioaoNcbt  III'  pl*  !!•  Mich.  I4jac.  B.  R.  Ipfwich  Bailiffs,  &c.  v.  Martin 

was  well  and  Parker. 

brought^ 

and  judgment  for  the  plaintiff.        Roll.  Rep.  404.  pi.  33.  S.C.  adjomatur. 

W.  the  plaintiff  made  a  leafs  for  years  to  A*  tued  B.  t  endt  in^  rent ;  B,  r/Jigfted  til  mouty  io  C— ► 
JK  brought  bis  off  torn  aguinjl  A.  and  C,  jointly  for  iht  rent,  and  had  a  verdidt.  It  was  mo7ed  in  arreft  of 
judgment,  that,  though  leiforbas  ele^ion  to  fue  the  lelTee  alone  for  thor  whole  rent,  or  to  ha/c  fr«. 
veral  actions  againft  the  ielTee  and  affi^^nee,  yet  he  cannot  join  them  both  in  one  action,  becaixfe  th^ 
one  is  charged  upon  the  concnd)  which  continues  notwithftanding  the  aflignmont,  and  the  other 
is  clinrged  by  reafon  of  tlie  occupation  of  the  lands,  and  not  upon  the  contradl,  there  being  nou« 
between  him  and  the  IciTur,  fo  that  thefe  are  actions  of  feveral  natures ;  but  adjudge'!  by  3  juftices,- 
contra  Cluunberlaine  J.  that  the  a6tion  lies  jointly  agaioA  one  leflet  and  aflignee,  bur  tie  may  have 
one  a6lion  againft  both  the  leiTees  notwithAaiidmg  the  afl'i^iuneiU.  ?alm.  2S^^aS4.  Fai'cb.  20  Jao^ 
B.  R.  Waldron  v.  Vicars  k,  al'. 
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Or,  if  the  leffor  will,  he  may  bring  debt  zgaanH  the  ailignee  for  a  moiety  of  the  rent,  for  tbm 
^Higncc  having  the  intire  eftate  in  the  moiety  of  the  land,  hasfrivity  vf  g/lu:^  fufuUnt  to  be  ib 
^-luu^ed  :  and  judgment  ft>r  the  plaintiff,  z  Lev.  sji.  Mich.  30  Car.  2.  B.  R*  Gammaa  v«  Vcr- 
too.  S,  C.  2  Jo*  IC4.  ivloived  per  tot.  cur.  that  the  adioo  well  lies« 

52.  C^,  ^c*  againji  2  dekaiznts  for  Jpeaiing.  fcandaJeus  words 
of  the  plaiiicifF.  Upon  Not  Guilty  (beaded  he  had  a  verdi<Si  againft 
both,  but  rcfolved,  that  the  adion  will  not  lie  againft  2  defendants 
joindv,  for  fcveral  caufes  cannot  produce  a  joint  adion,  and  there^ 
fore  judgment .  was  arrefted«  Palm.  313.  Mich.  2oJac.  Cham* 
bctlaine  v.  Wilmore. 

53.  Cafe  again/I  2  for  procuring  the  platntiff'to  he  indiSfedfor  a 
common  ierrttor.  It  was  moved  in  error,  that  the  a£lion  lies  not 
a^infl  2)  for  that  the  procurement  of  one  is  not  the  procurement 
of  the  odier  ;  but  the  court  was  of  opinion  that  the  a£Hon  lies 
againft  both.     Lat.  262.  Mich.  3  Car.  Pencavin  v.  Trapping, 

54*  One  a&ion  cannot  be  brought  agatnji  A,  for  an  aflault  and 
baftcry  of  the  plaintiffs  and  againft  B*for  taking  6way  his  goodsy  be-> 
caufe  the  trefpafTes  are  of  feveral  natures,  and  againft  feveral  per* 
fons,  and  the  parties  cannot  plead  to  fuch  a  declaration ;  Per  Roll 
Ch.J.  this  being  afligned  for  error.  Sty.  153.  Mich.  24  Car* 
Cutwortfa's  cafe. 

SS'  If  fcveral  tenants  claim  under  one  per/on  by  one  titUj  and  the 
plaintiff  oath  hut  one  [title]  againft  thenij  they  all  may  be  joined  in 
one  action ;  but  not  fo  where  he  hath  feveral  [titles.]    Keb.  238.  ^ 
pL  72.  Hill.  13  Car.  2.  B.  R.  (Ld.)  Clare's  cafe. 

56.  An  executor  cannot  be  jointly yi/e^  with  another,  becaufe  he  S.  C«  clsed 
is  charged  De  bonis  teftatoris,  and  the  other  Dc  bonis  propriis.  ?«cord. 
2  Lev.  228.  Trin.  30  Car.  2.  B.  R.  in  cafe  of  Hall  v.  HufFam.       ^qI^  iju 

m 

(D.  d)    Where  feveral  muft  be  joined. 

I.  A  Man  ought  to  fue  feveral  writs  of  precipe  quod  reddat 
'^^  again/Ltenants  in  common  who  are  in  hy  feveral  titles,  other-^ 
ivife  they  fbail  abate.  Thel.  Dig.  44.  lib.  5.  cap.  3.  f.  i.  cites 
Mich.  6  £•  3.  283.  and  that  fo  agrees  Trin.  18  E.  3.  23.  sind 
Pafch.  42  E.  3.  17.  and  Trin.  48  E.  3.  17.  and  Mich.  12  H.  7.  i. 
Trin.  8  E.  3.  418.  5  E.  3.  179.  and  17  E.  3.  24.  52.  and  53. 

2.  An  obligation  made  which  binds  the  heir  ought  to  be  fued  ^Vhe^c  an 
jointly  agairfi  the  heirs  male  in  gavelkind  and  againft  the  heir  at  ^u!j^q*I-** 
common  htw.   TheL  Dig.  44.  lib.  5.  cap.  I.  f.  10.  cites  Mich,  ix  whohac 

E.  3.   Dett.  7.  land  by  de- 

•^  [  fccntof 

the  part  of  the  father,  and  alfo  of  the  part  of  the  mother,  dies  witliout  iiTue  of  h's  body,  feveral 
writs  fhaU  be  brought  againft  the  feveral  heirs,  and  not  jointly,  &c.  but  one  writ  (hall  be  brought 
^aibA  all  (he  lieirsin  gavelkind.    Thel.  Dig.  47.  lib.  5.  cap;  14.  f.  i.  cites  HiU.  11  H.7*  iz. 

3.  Where  a  fine  Is  levied  of  lands  in  ancient  demefney  by  which 
fine  divers  remainders  are  intailed,  it  fuffices  to  bring  writ  of  deceit 
to  annul  this  fine  againft  the  tenant  of  the  land  only  without  naming 
thofe    in  remainder.     Thel.  Dig.  48,  lib.  5.  cap.  17.  f.  .2.  cites 

Trin.  26  E.  3.  65. 

4.  Parceners 
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Thel.DiK.  ^.  Parcener z  (hall  be  jointly  fued  alwavs,  notwithftandiiig  ttkit 
^'  f^6  ^^^y  ^^^  '''  ^  dlverfe  andfeveral  defcents  before  partition.  Theh 
iaysitap-'   Di§«  44*  Hb*  5*  cap.  I.  f.  7.  cites  Mich.  37  H.  6.  9.  and  Trih« 

peers,  as  it     g  L,  4,  j^  Pafch.  42  E.  3.  17.  ' 

ittm%  by 

the  opinion  of  9  H.  6.  5.  that  writ  of  fonnedon  may  well  lie  again  ft  one  parcener 

[68   T  "^''^^^^  naming  the  other  after  partition  made,  mitwithftanding  that  he  who  is  named 
J    was  within  age  at  the  time  of  the  partition,  and  yet  is,  &c. 

When  copancmrs  are  in  by  me  defcent,  if  the  one  has  ijfu,'  and  dieSf  and  the  other  has  ijjue  and  dies,  and 
their  ifflte  enter,  yet  they  fhaJl  be  in  as  parceners,  and  writ  of  partitione  faciend'  lies  againft  them  ; . 
therefore  he  who  brings-praecipe  quod  reddac  (hall  have  it  againft  them  by  one  joint  praocape.   Br. 
Joinder  in  Adlion,  pi.  43.  cites  39  H.  6.  8. 

Jtut  contra  where  they  are  in  by  ftveral  titles ,  or  by  partition .    Ibid. 

^11*  where  they  are  to  demand iUey  ftiall  have  feveral  adtions,  and  yet  when  they  recover  they 
are  in  coparcenary  as  before,  and  fo  was  the  opinion  of  thecoart,  that  where  they  are  in  by  copar* 
cenary  not  parted,  though  it  be  by  diverfe  defcents,  yet  joint  praecipe  liec«    Ibid. 

Praecipe  ^tiod  rcddat  IhaU  be  brought  againft  2  coparceners  jointly.  Br.  Joinder  in  Action,  pL  40* 
cites  9  £•  4*  14. 

5.  Detinue  (hall  not  be  brought  againft  an  abbot  and  monij  but. 

againft  a  monk  only ;  quod  nota.    Br.  Detinue*  de  biens,  pi.  15*  * 

cites  2  H.  4.  ai. 
TheLDig.        6.  A  man  bailed  goods  to  twoj  and  the  one  kept  tbegoodsy  and  he 
43*  ^^'5:    brought  detinue  againft  him  ^/^n^,*  and  the  other  pleaded  it  to  the 
ff  sluices    ^"^  ^^  ^^  bailment  was  to  him  and  another  in  full  life,  and  the 
S.C*  &  P.     writ  abated ;  for  both  cannot  keep  the  goods,  but  Tbirn  was  in  a 

contrary  opinion.    Br.  Detinue  de  biens,  pi.  16.  cites  7  H.  4.  6. 
Br.Dett.pL      y.  Where  4  are  bouTuihy (AAx^^on  conjun^imi^  divijim^  a  man 
69.  cites      (j^^}]  ^Q^  )^\^  debt  upon  it  agaiiut  2,  but  againfk  all,  or  againft  one 
Debt  againj  alone^    Br,  Obligation,  pi.  24.  cites  12  H.  4.  2i, 
3  hP'»f 

precipe,  and procrfsiJTued  till  the  one  was  outlawed  and ^ot pardtn,  and  demanded  judgment  of  the  writy 
inafmuch  as  5  were  bound  byoUiigraiion  and  z  are  omitted 't  Norton  faid,  the  5  are  bound,  and  every  on* 
in  the  whole,  by  which  the  writ  was  abated.  Brooke  fays  the  reafon  feems  to  be  inafmuch  as  nR 
»ight  to  be  fued  if  he  wili  have  joint  prtecipey  and  every  one  by  himje/f  may  be  fued  by  feveral  praecipe,  Br* 
Several  Praecipe,  pi.  7.  cites  la  k.  4.  18. 

Br.  Obliga-  8.  In  debt,  if  A.  and  a  feme  covert  are  bound  in  lol.  or  A.  an 
cites  u  h!'  '"f^^  ^^  w"*  ^5  ^^^1  brought  againft  A.  leaving  out  the  feme 
4-  %-  33* '  ^'^^  ^^  infant,  and  if  it  be  pleaded  to  the  writ  the  otjher  fhall  main* 
S.C.&S.P.  tain  his  writ  by  (hewing  that  the  one  was  a  feme  covert,  or  an  in- 

fame^law^s  ^^"^  ^^  *^  ^^^^»  ^^*     ^^'  ^^^^  P^"  ^^5'  ^*^^^  ^4  ^*  4*  3^' 
of  a  monk  bound  with  another  perfon. 

Debt  upon  an  obligation  by  the  abbot  of  D.  which  ohligatioa  was  to  him  and  to  J.  N.  and  he  faM 
that  J.  N.  was  his  commoign  at  the  time,  &c.  and  therefore  well;  per  car.  For  there  is  ndiverjit^ 
where  an  obligation  appears  void,  and  'Ufhere  not ;  for  where  an  infant  and  a  man  of  full  age  are  hound,  or  a* 
fern  covert  by  ajhrange  name,  there  the  aAion  (hall  be  brought  againft  both,  and  they  ihall  have  ad- 
vantage by  way  of  jplea  of  the  non«age,  coverture,  and  profeflion,  but  where  Jhe  is  named  feme  covert, 
or  commoign  in  the  obligation,  there  it  is  otherwife ;  For  in  the  firft  cafe  the  infant  may  admit 
the  obligation,  and  fo  may  the  feme  after  the  death  of  her  hufband,  and  the  commtign  after  his  de- 
raignxnenc.    Br.  Dette»  pi.  190.  cites  31  H.  6.  30. 

9.  It  was  adjudged  that  writ  of  mefne  ought  to  be  brought 

againft  all  the  parceners  lords  before  partition^  but  otherwife  it  is 

after  partition.    Thel.  Dig.  44.  lib.  5.  cap.  i.  f.  5.  cites  Pafch.  3 

H.  6.  43* 

Fitzh.  Ad-        10.  In  admeafurement  of  pajlure^  Ellerker  (aid  J.N.  is  feifed 

xneafurc-     ^^0  acros  of  land  to  which  be  has  common  there^  and  is  not  named* 

'  judgment 
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jademaA  c^  Ae  writ,  &  non  allocatur.    Br.  Joinder  in  A^oa>  c!te«s.c. 
pi.  30.  cites  8  H.  6.  26.  ^:^,'^^ 

awarded  to  lofwer.  For  in  mmjiravtrumt  all  the  Itiuu^ts  fliall  be  named  by  way  of  making  pUinc, 
but  here  none  fliall  be  named  as  defendant  but  he  who  did  the  tovt^  and  yet  ia  a^Uoo  brought 
againft  the  one  all  the  tenants  ihall  be  admeafured* 

11.  It  was  held  that  if  a  man  recovers  in  writ  of  trefpafs  again/l 
tw9  or  feveral,  and  d^s  not  fue  executhny  and  be  to  bring  a  new 
writ  for  the  (ame  trefpafe,  he  ought  to  name  all  thcrfe  aeainft 
whom  he  bad  recovered  before.    But  it  was  agreed  there  mat  it 

is  no  plea  to  iaythat  the  trefpais  was  done  by  the  defendants  and  f  6o  1 
others  not  named,  &C  without  pleading  releafe  made  to  one  of  • 

them,  or  (omething  to  that  purpofe.   Thel.  Dig.  48.  lib.  5.  cap*  i& 
£  2.  cites  Mich.  20  H.  6.  I2. 

12.  jM  where  2  coparceners  are,  and  the  one  takes  haron^  and 
has  iffiie  and  diesj  praecipe  quod  reddat  ihall  be  brought  againib 
the  other,  and  the  tenant  by  the  curtefjy  for  they  continue  the 
eftate  by  coparceny.    Br.  Joinder  in  A^on,  pi.  40.  cites  9  £• 

4-  14- 

13.  Writ  of  debt  brought  up^  a  contra^  was  abated  becaufe 

ano^er  was  JKUt^  to  the  contraft  not  named.    Thel.  Dig.  48. 
lib.  5.  capb  18.  (bis)  f.  4.  cites  Trin.  9  £.  4.  25.  and  Mich*  2^. 
H.  6.  12. 

14.  In  trefpafs  for  entring  his  houje  and  carrying  away  his  gsods  ; 
the  defendant  ^Zrtf^/if^  that  the  trefpafs  was  done  by  him  and  J.  S. 
and  that  the  plaintiff'  had  brought  hts  a£iion  againft  y,  S^  and  re* 
covered  againft  hinij  and  had  execution  and  isfatisfied,  Wray  con- 
ceived it  reafonable  that  this  was  a  difcharge ;  but  Gawdy  contra ; 
for  the  trefpafs  is  always  in  itfelf  feveral.  Clench  faid,  If  one  com-- 
mofub  three  to  do  a  trejpafsy  who  do  it,  and  a  recovery  is  had  againjl 
hiniy  and  be  being  in  execution  fatisfas  the  plaintiff -^  this  difcharges 
the  others;  for  the  conmiander  was  the  principal  trefpafler,  an4 
the  others  did  it  only  as  his  fervants,  which  Gawdv  feemed  to 
agree.  Et  adjornatur.  Cro.  E.  30.  pi.  3.  Trin.  20  Eliz.  B«  R, 
Morton's  cafe. 

15.  Two  were  bound  in  a  bond,  &  quilibet  eorum  eonjunSiim.     An  Ucwenant 
adion  is  not  maintainable  againft  one  alone  by  reafon  of  the  word  ^  ^^'^  ^^' 
conjundinu     Goldfl).  83.  pi.  3.  Pafch.  30  Eliz.  Wrightman  v,  IZfiml^ 
Chartman*  tUvijim,  if 

the  interell 
apon  which  the  covenant  is  founded  or  dependent  be  joint,  the  covenant  is  alfo  joint ;  but  if  tU 
fHa-ffi  he  ftvtral  the  covenant  is  feveral.  Per  cnr.  Mo.  S49.  pi.  1 154.  Pafcli.  14  Jac.  B.  R,  ,  _ 
Show.  8«  Spencer  v.  Dtirant  S.  P. 

Covenant  in  a  charter  party  was  between  A.  of  the  one  part/and  B.  and  C.  of  the  other  part, 
madfttmUbct  etrum  an  adtion  brought  by  A.  againft  B.  only  was  held  good;  for  it  being  between 
thrm,  and  quemlibet  eorum  is  joint  and  fereral  of  every  pare.  2  Lev.  56.  Trin.  a4  Car.  a*  B.  R. 
Bolfioa  ▼.  Le«. 

16.  AJfiuttpJit  by  three^  one  dies  the  furvivors  fliall  be  charged, 
but  if  di«y  are  alive  the  a£Uon  (hall  be  brought  againfl  them  alU 
Noy.  135.  Breereton  &  Ux.  v 

17.  A.  the  mafter  of  a  fliip,  by  charter-party  indented,  cove-  Palm.  397. 
nantfd  with  B,  and  C,  to  go  a  voyage  with  goods  to  Cales^  and  B.  and  S-  C-  ^^^ 
C.  joint^  and  feverally  covenanted  with  A,  that  if  Ac  fliip  went  the  t^^J'/i^^ 

intended 
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fromitt  intended  voyage,  A.  (hoM  have  fo  much  for  the  freight.  A* 
•niyPaini.  brought  adlion  of  covenant  againft  B.  only,  and  declared  that  B, 
DOC  ftny  -  did  not  pay;  and  it  was  obgeSed  that  the  declaration  fhould  be^ 
judgment,  that  neither  B.  norC.  had  paid.  But  per  cur.  the  difference  is, 
"*? "afti*  *^  '^^  a(^ion  had  been  brought  againft  B.  and  C.  then  the  non- 
lies  asainft  payment  ihould  be  alleged  as  to.  both;  but  when  the  aSion  is 
£.  tkione,  brought  againft  one  only,  it  is  fufficienr  to  fay  that  he  has  not  paid ; 
though  c.  2^^j  If  2ny  other  had  paid,  the  defendant  ought  properly  to  plead  it ; 
uT  the  in-  ^^^  ^^^  argument  it  was  adjudged  for  the  plaintiff.  Lat.  49.  Trin* 
feature.  2  Car.  Conftable  v.  Clobery. 

*^  C>  y 07'  7?.  S.C.  iccordingly.^— A.  and  B.  ecvenant  to  receive  rent?  due  to  C.  and  D.  and 
covenant  like  wife  that  tiKj  and  each  of  ibem  would  pay  a  moiety  thereof  to  tacb  ttftbcm,  viz.  C.  and  D. 
C.  alone  brings  aJlion  againft  A.  alone,  and  counts  that  neither  the  defendant  A.  nor  the  other 
covenantor,  viz.  13.  had  paid  the.  moiety  to  plaintiC  It  was  objeded  thnt  C.  and  D.  ought  to  have 
joined  in  the  action  ;  but  adjudged  that  the  adtion  is  fe^'ered  by  the  fubfe<iu?nt  covenant,  by  the 
apparent  intention  of  the  parties,  but  had  it  not  been  for  that  after-covenant,  the  adtiou  mult  have 
been  joint.    8  Mod.  166.  Trin.  9  Geo.  Lilly  v.  Hodges. 

It  vras  held  in  cafe  of  cmiUtion  efa  hmi  that  a  releafe  to  one  was  alfo  to  the  other  obligor ;  but 
Holt  Cb.  J.  faidy  tbey  did  not  determine,  that  on  covenant,  "jjLre  ihc  joint  'nttudy  /uiA</,.chere  could 
be  a  ^veral  remedy.    2  Salk*  574.  in  cafe  of  Clayton  v*  Kinaflon. 


18.  Where  merchants  covenant  jointly  and  fe^ately  to  pay  ac» 

cording  to  the  quantity  of  their  waresy  an  a£Uon  of  covenant  may 

r  70  J      be  brought  againft  one  alone  j  for  the  deed  iiJeveraU    Per  Dode- 

ridge  J.    Poph/i6i.  in  cafe  of  Conftable  v.  Clobery. 
S.C  cited         19.  Debt  againft  tl  joiht^leffeo  for  not  fetting  out  of  tithes,  it  was 
i^sSL^*^  held  that  the  adion  docs  not  lie ;  but  becaufe  it  was  found  that  he 
alt.  ^^^  occupied  the  land,  it  was  held  that  the  a^on  well  lay.     Hutt, 

121.  Mich.  8  Car.  Cole  v.  Wilkes. 
Show.  79.  20.  An  a&ion  of  covenant  by  lejfee  was  brought  on  a  covenant  in 
K  p'  d*"^  ^^  ^  ^^  word  (granted)  in  a  demife  made  hy  three  lejforsy  A^  JS. 
not  cl^y  ^^  ^  P^^  }^At  Ch.  J.  this  covenant,  implied  by  kw,  ought  re- 
appear.— gularly  to  be  joint.  But  per  cur.  where  one  of  the  lejfors  (as  m  the 
1  Salk.  137.  principal  cafe)  had  a£tually  done  wrong,  by  having  entered  on  the 
but's.  P.  '  'S^^  without  the  ajfent  of  the  ethersy  the  covenant  in  law  fliall 
as  to  the  not  be  taken  to  be  joint,  fo  as  to  charge  the  others  with  this  perfo'* 
perfonal  «^/  wrong  of  their  companion -y  for  the  innocent  ought  not  to  be 
docs  not"*  punifhed  with  the  guilty.  So  as  to  fuch  breach  by  entry  of  one, 
appear.-*  the  a£Uon  is  well  brought  againft  him  alone;  but  as  to  other 
Comb.  163.  breaches,  where  there  is  .no  particular  perfonal  tort  done  by  one 
Sherman  '  ^^^^  ^^m  another,  the  covenant  in  law  is  joint  and  not  feveral. 
s.  c.  and  Carth.  97,  98.  Mich,  x  W.  &  M.  in  B.  K.  Coleman  v.  Shcr-* 
s.  p.  ac-      vrin. 

cordin^ly 

by  Gould,  to  which  Holi  Ch.  J.  agreed. 

As  in  ihht  21.  Where  ,an  adbion  is  founded  on  a  tort  done  by  feveral  per- 
M  thiptutt  ^  though  in  one  capacit>s  it  may  be  either  joint  or  feveral  at  the 
«w»Tv  «'r,  election  ot  the  party,  as  in  trefpafs,  &c.  Carth.  171.  Hal.  2  &  j 
fntytting  out  W,  &  M.  iu  B.  R.  irt  cafc  of  Rich  v.  Pilkington. 

the  tithtif 

and  though  the  a^ion  is  againft  three,  and  only  one  is  found  guilty,  and  the  other  two  acquitted^ 
yet  this  does  not  abate  the  a^ion.  Carth.  ^61.  Mxh.  7  W.  3*  C  B.  B^ftard  v.  Hancocfc..-  ■  .. 
Where  an  a£lion  is  founded  tn  n  tort  mrtly^  it  is  feyerable  in  its  nature  \  refulvcd.  Carth.  295* 
Hill.  <  W.  &  M.  in  B.  R.  ia  cafe  o(  ChUd  v.  Saads. 
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1&  all  cdfcs  \vbore  the  a^oa  hfimiid  upon  matter  txjmaf  emtraS^^  it  outfit  to  be  joint  agahift 
pU  iKuties ;  fasd  per  Cur.  to  be  a  rule  in  law.  Carth.  6s.  Trf  n.  i  W.  le  M.  in  cafe  of  Bote  v.  Sand- 
ford-  ■  ■    *  S. C.  cited  and  S. P.  per  Car.    Cartb.  295.  HilL  5 W.ie  M.  in  B. R* 

22.  A.  brought  a  fpecial  adion  on  the  cafe  for  a  fajfe  return 
9fa  mtnjamus^  direded  to  the  bailiff)  aldermen^  and  ourgefles  of 
K»  and  aveis  that  the  defendant  was  an  aMennan  at  that  dme, 
and  that  it  belonged  to  him  to  fwear  the  plaintiff;  but  that  hi 
(die  defendant)  in  nmmm  tf  thi  hatUffi  aUmnenj  snd  hurgiffis  of 
Che  (aid  borough,  caufed  a  folfe  rttum  t$  hi  modi  thereto^  viz.  &c. 
It  was  urged  lot  the  defendant,  that  it  being  hy  C9nfmt  rf  fix  9tbir 
rf  thi  arp^aticnj  the  aftion  ought  to  be  joint,  and  not  feveral. 
oed  non  allocatur,  becaufe  he  could  not  frevi  that  this  cenfeut 
was  in  a  Ugal  councily  0r  that  ttbers  of  thi  corforstidn  wiri/nm* 
mned  tbtreta.  Carth.  229.  Paich.  4  &  5  W .  &  M.  in  JS.  lU 
Vaughan  v»  Lewis. 

23.  ASicn  9H  a  joint  i^iii  was  brought  againfi  am^  and  a  ver« 
dift  was  for  the  {dalndff ;  on  motion  in  arreft  of  judgment^  that 
though  d&is  might  have  been  pleaded  in  abatement,  yet  fince  it 
appears  on  the  face  of  the  record  that  die  i^ndff  had  no  right 
againft  one  alone,  he  cannot  have  judgment.  The  court  was  of 
opinion  that  it  did  not  appear  ^record  that  the  other  figned,  fealed, 
or  delivered  this  bond;  but  admitting  that  he  figned  and  fealed  it^ 
ytt  if  it  appeared  mt  that  he  delivered  itj  it  is  the  bond  of  defen- 
daot  alone,  diough  another  is  named  in  it  with  him ;  for  it  is  not 
his  deed  without  the  delivery.  8  Mod.  242.  Pafch.  10  Geo.  Cloud 
V.  Nichoifon. 


(E.  d)    Where  for  feveral  Duties  there  fliall  be    [  71  ] 
feveral  Adtions,  or  only  ones  and  when  to  be 
brought. 

t.    APPEAL  of  deatby  die  defendant  rendered  himfelf  at  the  Br.Efcapc, 
-^   exigenty  and  afier  efcaped  out  of  the  Marjhalfeay  and  per  ^^^'  ^*^* 
onuses  jufticiarios  exigent  de  novo  (hall  ilTue,  and  he  was  In  ward 
at  two  feveral  juitsy  and  yet  per  omnes  jufticiarios  the  marihal 
was  charged  but  of  one  efcape.     Br.  Efcape,  pi.  20.  cites  26 
M  51. 

•  2.  A  man  cannot  demand  one  intire  debt  hy  parcels^  as  to  dfe-  Where  m# 
mand  parcel  ef  20 /.  due  hy  one  oiligation^  or  of  rent  payable  at  a  ^L^{^y^   . 
day  by  one  writ  or  praecipe,  and  another  parcel  by  another  writ  or  every  quar- 

Picipe.    Thd.  Dig.  108.  lib.  10.  cap,  16.  f.  6.  cites  Trin.  x  ter's  rcu  u 
m   ^  a  feveral 

.    ■5"  /•  deht,   nd 

^iftina  anions  nay  be  brought  for  tachptarter's  rtnt,  and  fo  not  like  debt  broushc  for  part  of  t!:Q 
■WDcy  upon  a  bond  or  contract ;  and  it  there  are  feveral  quarters  reat  duet  an  adtion  of  debt 
Iroi^ht  for  dm  lail  quarter  s  rent  only  is  good,  a  Vent.  129.  Hill,  x  &  a  W.  <c  M.  la  C.  B. 
W«lbic  V.  PhiUps. 

Btn  where  he  demands  only  one  quarter,  he  mufi  notjhnv  tb^e  my  wun  h  Auf  as  was  done  in 
^Batlv  and  Ofibrd's  cafe>  without  ihewing  that  he  was  fatisfied  of  the  reiidiie.    a  Vent  1:9.  in 
oft  of  Welbic  V.  Phillips. 
The  plaintift  brought  fcvecal  adtions  ^ae  tUffereni  nman  ofrtnt  upon  thefamt  Uafsi  upon  which  tl»e 
'  Bdaoc  moved,  that  the  plaintiff  might  join  them  in  one.  Reynoldl  J.  laid,  if  there  were  feveral 

Vol.  !!•  G  «^«^' 
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an^thccourf 
[on«s  V.  Mafoa. 

1  this  was  held  per 
•or.  to  be  an  incurable  fault. 

*  3*  Trefpafi  was  done  by  2.  Per  Hank,  the  plaintifF  may  have 
feyeral  zSdons  j^  trt/pafs^  and  ncover  tbi  intire  damages  againfl 
each  if  them.    Br.  Trefpafs,  pLi03.  cites  14  H.  4.  2i. 

4*  For  damage  feafant  by  feveral  horfes^  the  owner  of  die  land 

may  have  a  feveral  a&ion  of  trefpafs  for  every  horfe ;  for  every  one 

of  them  did  trefpafs.    Cro.  £.  8.  pi.  6.  Trin.  24  £liz.  C.  B.  per 

Manwood)  in  Tunbridge's  cafe. 

hi  IS  m-      .    5*  A.  in  confideration  of  a  marriage  of  his  daughter  to  B.'s 

dcbtedtoB.  fon,  promifed  to  give  700/.  and* /d  pay  100/.  every  year  till  all 

A.li/iJlw''  '^'A^  '^  paid;  and  it  was  held  clearly,  that  a  feveral  adion  may 

uiMnthis     be  brought  for  .every  1,00 1.    But  becaufe  the  a£Hon  was  brought 

\02ntopay    for  all  the  700 1.  before  the  7  years  were  out,  judgment  was 

hv^^^^J'  given  againft  himj  for  if  a  man  be  bound  in  a  bond  of  100  L  t9 

mJb,   Af'  poy  20  Z  for  jo  many  yean^  \it  fhall  not  have  debt  till  the  laft 

cerwards      year  expired.    Owen.  42.  Hill.  30  Eliz.  Hunt's  cafe,  alias  Hunt 

f'Tf.^  V,  Torney. 

went  the  firfi  mmth.  The  plaintiff  caums  uptm  this  affumpfty  and  that  the  defendant  has  not  paid  huB 
the  faid  4 1.  nor  any  part  of  it,  to  the  plaintiff's  dumagt  of  6L  The  defendant  pleads  non  affump- 
£t;  it  is  found  agalnil  him,  and  danutga  given  to  4/.  and  judged  the  adion  liesy  and  affirmed  in 
^rror.  The  jufy  in  this  cafe,  where  the  adlion  was  brought  before  all  the  months  expired,  after 
the  oflbmpixt,  had  an  tU^on  either  to  frid  the  whole  fum  in  damageSf  or  for  the  time  of  nW'taymint  an/y  ; 
and  if  the  yeniid^  be  for  the  whole  furo,  and  a  judgment  tiiereupon,  this  Ihall  be  a  iur  im  ofMher 
w^ioH  upon  the  faid  affumpfit,  for  deC^iuIt  of  payment  of  the  Caid  5  s.  any  month  afterwards.  In 
this  cafe  the  plaintiff  ihay  count  for  his  damage  as  it  really  is,  and  have  a  new  miiion  U[«on  the  cafe 
i^on  ivery  defaults  The  plaintiff  has  his  eleiSUon.  It  is  otherwife  in  an  adlion  of  debt  upon  a  con- 
trafl,  or  a  biU  to  pay  at  feveral  dajs,  where  the  contract  or  bill  is  for  an  intire  fum,  diftributed.- 
into  feveral  payments  at  feveral  tiroes.  In  the  principal  cafe,  the  alfunipfit  is  in  the  nature  of  a 
covenant,  judged  and  affirmed  in  error.  Jenk.333.  pi.  68.— — Nota  ex  hoc.  That  where  « 
man  brings  fach  an  action  for  breach  of  an  affumpfit  upon  the  firft  day,  it  is  befl  to  count  of  da- 
mages for  the  intire  debt ;  for  he  cannot  have  a  new  adlion.  Cro.  J.  505.  pi.  z6.  Mich.  16  Jac. 
B.R*  Beckwith  V.  Nott,  S.  C. 

r  ^2  1  6.  If  I  covenant  with  you  to  build  you  20  houfes^  the  covenantee 

^  '     ^      fhall  have  a  feveral  aSion  for  each  de&ult;  per  Anderfon*    Owea. 
42.  Hill.  30  Eliz.  in  cafe  of  Hunt  v.  Torney. 

7.  B.  and  C,  trefpajfors^  entered  and  occupied  for  half  a  year  the 
land  of  A.  and  then  A.  re-entered  and  occupied  for  a  time.  After- 
wards B*  entered  again,  and  A,  reentered  again^  and  B.  entered 
ogainj  and  held  in.  The  queftion  was  if  the  entries  by  A«  were 
not  fuch  an  interruption  of  thq  trefpafs  that  he  ihould  be  forced 
for  every  trefpafs  to  have  feveral  aiflions.  It  was  held  that  one 
adion  with  a  continuando  would  ferve  for  all,  and  that  it  would 
well  lie  with  a  continuando.  And  though  the  jury  might  {afeij 
,  find  both  B.  and  C.  guilty  of  the  trefpafs,  yet  die  beft  way  would 
be  to  find  C.  guilty  only  of  the  firft  entry.  Cro.  E.  182.  pi.  2,* 
Pafch.  32  Eliz.  B.  R.  Willoughby  and  Sachcverel  v.  SacheverdL 

tut  tit.  8.  A.  and  B.  coparceners  of  a  houfe.     A.  leafes  her  part  to  M. 

Ivafte,  ^      .^_  B.  leafes  her  part  to  N. ^M.  and  N.  leafe  their  parts  to  J.  S. 

Ill  *a.s.'c.  •*— "A.  fells  her  reverfion  to  B.  and  then  vrafte  is  committed.    B. 

•nore  at       alone  brought  afiion  of  wafte.    It  was  affigned  for  error,  becaufa 

**V«         one  aSion  only  was  brought^  there  being  feveral  demifes  by  feveral 

.    lefibrs. 


aftidltK    [Joindeh]  pi 

ieflbrs.    But  Gawdy  and  Popham  held  it  well.    Ow«  II.  Mich* 
33  &  34  Eliz.  B.  Wardford's  cafe. 

9*  f  A  mve  U  A.  B,  50 il  t§  ie  pdid  loA'at  (iich  aday,  and  fb 
4ft  ^feveral  days  10 1«  till  50  L  be  paid,  and  for  payment  whereof 
/  bind  me  in  10  L  penalty ;  after  all  the  5  days  are  pailed,  A.  broyght 
debt  for  the  50 1,  and  per  3  juftices  the  adion  lies;  for  it  is  a 
^eral  bill  for  the  50  L  and  a  bill  alio  for  the  10 1.  and  he  may 
have  two  aiEtions  thereupon.  But  Walmfley  J.  held  it  to  be  one 
indre  bill,  and  cannot  be  faid  to  be  feveral  bills,  being  all  by  one 
feme  deed ;  but  if  he  had  wrote  in  one  deed,  Be  it  known  that  I 
owe  10  L  and  in  cujas  rei  teftimonium,  &c*  and  had  repeated^  Be 
it  known  alfo'that  I  owe  lOl.  in  cujus  rei  teftimonium,  &c.  and 
put  his  feal  thereto,  this  had  been  feveral  bills.  Whereto  the  other 
joitices  agreed,  and  Slid  that  fo  it  was  here,  &c.  Cro.  £.  771.' 
pL  14.  Trin.  42  Eli«\  C.  B.  Anon. 

10.  A.  delivered  40/.  to  B.  to  be  delivered  to  C.  and  B.  t»  be  £-  Brownl.8ii 
mded  between  fbem.    They  bring  two  feveral  anions  of  debt  for  ^^  shaw^ 
dieir  refpedive  20 1.     Adjudged  that  this  is  well,  and  affirmed  sic. ruled 
in  crrtr.     Jcnk.  263.  Mich.  44  Eliz.  C*  B^  Whereinwood  v.  Recording- 
Shaw  ly^Yelv. 

wood  7.  Sfaaw,  S.  C.  adjudged  Accordingly  in'C.  B.  and  affirmed  in  error.*>i>«->Mo«  667.  pi.  914* 
Shaw  v.  Korwoodi  S.  C.  accordingly.— Ow.  lay.  S.  C.  accordingly^  ■  Cro.  £.  7x9.  pi.  66* 
Sb  G.  accofxliagiy* 

n.  A  man  may  have  one  adtion  of  debt  upon  feveral  Miga-*  Brownt68. 
Imx»    HoU  i7«.  pi.  205.  Andrews  v.  Delahay.  ^c!  a^cl^""" 

cordingly.      ^  fiS.C>  cited  Arg*  5  Mod.  213.  '      '    S.  K  Arg.  Cro.  £.  625, 


(F.  d)     Whcre^  for  the  fame  Faft  or  Thing,  the     [73  ] 
feme  Pcrfon  may  have  feveral  Adions  at  the  fame 
Time  againft  the  fame  Defendant. 

I*  A  Man  1)rought  appeal  of  mayhem  and  aSlion  of  trefpafs^  and 
•**•  counted  in  the  one  and  the  other  tit  one  and  the  fame  day  and 
pacei  and  the  mayhem  was  in  the  amty  and  was  cut  in  the  head% 
and  yet)  per  cur.  becaufe  he  is  to  recover  damages  twic€j  as  here^ 
yfir  Me  and  th^^  fame  trefpafs^  therefore  he  held  him  to  the  one,  viz. 
to  the  appeal,  and  was  nonfuited  in  the  trefpafs ;  for  if  he  had  done 
odierwife,  the  one  writ  and  the  other  had  abated.  Br.  Brief,  pL 
305.  cits  41  AfT.  16; 

2.  Bill  of  debt  was  brought  in  C  B*  upon  efcape  of  a  man  con* 
dcmned  in  account  of  200  h  Kirton  faid,  the  plaintiiF  has  a  bill 
in  the  Exchequer  of  the  fame  debt  aeainft  us,  judgment  of  the  bill  i 
&  non  allocatur.     Br.  Brief,  pL  306.  cites  41  aIT.  i  i. 

3.  If  Jt.  libels  againjt  B.  for  three  things  by  one  Ul>el,  Bt  may 
kave  #«#  9r  tmre pr^btbitions.    Noy  i3i.  Anon, 


G  a  (G.  d> 
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•  (G.  d)    Joinder  in  Anions  againfl  fcvcral.     Whcrt 
one  fhall  ahfwer  without  the  other* 

t4  nER  qua  firvitia  tfgainft  3,  two  eppeand^  and  wefe  put  to 
'^  anfwer ;  and  yet  the  writ  and  the  note  fiq)po(ed  their  te» 
nancy  in  common.    Br.  Reiponder^  pL  46.  cites  21  £•  3. 48. 

2.  RipUvin  qgaiij/l  2^  the  em  affidnd^  and  die  other  made  dc* 
&ult ;  he  who  appeared  mav  anfwer  (or  both)  and  lave  his  com* 
panion.    Quod  nota.    Br.  Re^nder,  pL  6o.  cites  21  £•  3.  20. 

3.  SuU  juris  cUmat  againft  2.    The  #jv/  appear^  and  the  §tiir 
.    Hfef 


ftor.  He  (hall  not  anfwer  vriAout  the  others  but  it  is-fidd  that 
the  one  may  attorn  alone ;  and  he  who  appearedi  pleaded  diat  he 
im$  tenant  of  the  whole  die  dav  of  die  note  levied,  and  was  not 
permitted  to  anfwer  without  the  o^ber.  Br.  Refponder,  pL  44* 
cites  38  £•  3*  28. 

44  ^an  imp€St\  at  the  p$9u  thiflariffiii  mt  r$tum  tbi  writ^ 
yet  he  mall  aftfwer  well  enough,  becauK  he  i^^x  day  by  tbi  ratf  ^ 
.  quod  nota.    Br.  Refponder,  pi.  45.  cites  38  £•  3.  35. 
^«  one  5.  fFafii  againfi  2,  the  an^  appeand  at  the  grand  £ftrifsj  and 

^^tT  ^^*  ^^  ^^'  ^  dierefore  be  m^o  appeared  was  compelled  to 
without  anfwer  alone ;  for  die  proajs  is  dgtermimd  a^inft  tie  otbiri  Qiiod 
the  otMr;    nota  bene.    Br.  Refix>nder%  pi.  25.  cites  ^g  £.  3. 15. 

perHankey  *  *        ^  ^#        v     ^ 

tvbich  Thirne  agreed.    Br.  Refpoodery  pL  41.  cites  14  H.  4. 37. 

^0 1^  the  OM  6,  Account  agsunft  2,  who  were  adjudred  to  accouHt^'ztid  capias 
tnJpr^^ilk  ^  compuiandum  awarded j  and  procefs  till  the  exigent j  and  the  ona 
Mt  u  the'  was  outlawed^  and  the  other  appeared^  and  becaufe  die  procets  is 
^-ic^f^f^  determined  ^ainft  the  one,  the  other  was  compelled  to  anfwer 
nota.   Brf  ^0"^'    Br.  Kefponder)  pi.  5.  cites  41  E.  3. 3. 

Kefponder,  pL  5.  cites  41  £.  3.  3. 

r  yA  1  7.  Note,  diat  in  *  pracipe  quod  reddaty  or  f  debt  againfi  ^five^ 
raly  which  are  joint  a£iionsy  there  the  one  fhall  not  anfwer  with* 
•  Prtetibt  out  the  others,  or  till  the  procefs  be  ended  againft  the  others^  neither 
5**^™*  can  the  one  confefs  the  a^ion^  nor  plead  in  bar  againfl  the  othery  nor 
^2b.  who  ^^^'  theintire  tenancy^  nor  plead  feveral  tenancy  by  hin^elf  vnAso^t 
madedefauit^  thc  othcrs*    Br.  Rcfponder,  pi.  54.  cites  %  46  AIT.  13. 

by  which 

grand  caft  ijfuedyin^  jf.  a^ptartdf  and  B.  uot,  and  ^,  foul  that  B,  had  Mtbing  in  the  lofidtht  dof  of  tio 
writ  pwrcbujtd^  and  ttndertd  his  law  rf  man'fimmons ;  Perfey  faid  they  were  tenants  as  the  writ  f\ip* 
pofed ;  Prift ;  and  the  other  e  contra ;  quaere  of  this  plea  heftr*  tht  dtfauit  Javtd,  Br.  Refpondo^ 
pL  55.  cites  47  E.  3. 14. 

-f  Dtht  aitdni  %  upon  ohSgattM^  the  mt  cams^  and  the  other  not^  and  he  was  not  compdled  to  aa- 
f  u  er,  notwittmndiog  (hat  the  Mgatim  vtat  that  each  wot  hound  in  toto  nuithoui  thi  othtr^  becaufe  it 
V  as  by  a  joint  prteapet  and  therefore  he  fliall  have  idem  dies  by  mainpriie,  becaufe  he  came  bjr  chflL 
capias  ana  procefs  agsdaft  the  other ;  quod  neta.    Br.  Refponder^  [d.  6.  cites  48  £.  3.  i. 

{  AH  the  editions  of  Srooke^uie  as  here»  viz.  46  ASL 13.  but  there  is  no  fuch  plea  in  that  yeeur^ 
r.or  do  I  ebferve  S.  P.in  that  year. 

* 

^are  imfn^  g.  Contra  in  trojfafsy  &c.  againft  fcTeral  which  is  feveral  in  it- 
Tat^g^    fclfi  and  in  qnaro  tn^^i  againft  fevenl  where  fome  appear  and 

i  plead 
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{Aead  to  te  ifliid  before  the  others  iMK>eari  and  proeefs  iilued  M^^n"^ 
againft  diem  who  aftde  default,  returnable  with  the  venire  &ci«8  s  ^^?S^* 
quod  nota  bene.     Br.  Reiponder>  pL  54.  cites  *  46  AiT.  13.  diftrefs^and 

laid  that 
the  ftme  is  JMf  ftrved  agalnjl  the  inctunhnif  and  jet  becaufe  they  appeared  they  were  compelled  p9 
anfiven    Br.  Refpooder,  pU  i6.  cites  9  H.  5. 3.  and  3  H.  6.  7.  accordingly. 
*  See  at  pi.  fupnu  % 

9.  It  was  £ad,  that  in  r/tf/  aGims  againft  2  or  more,  die  on^ 
ihsdl  not  anfwer  without  the  other,  or  till  the  proeefs  be  deter* 
mined  againft  die  odiers.  Br.  Refponder,  pi,  59.  cites  46  £^ 
3.  23. 

la  Debt  was  brou^t  againft  5  upon  obligation,  and  2  jar^  Dtht  agcnnjt 

fi^nriip  4md  ptcefi  t^nHnmed  againft  3  till  the  exigent^  2nd  the  2  ^  ^^^^ 

fleaded  to  0iu^  and  it  was  upcn  obligation  wherein  every  one  was  tm  tbcToifff 

htmd  in  the  wbole^  but  it  was  upon  a  joint  treecipe^  and  there-  was  outLw-^ 

fore  after  die  iflSie  was  rejcfted,  and  the  jury  aifchargedj  and  idem  "'t the  other 

^i  given  to  them  till  the  exigent  be  returned^  for  the  two  ought  aJo^^'^for 

not  to  have  anfwered  widiout  the  others ;  quod  nota ;  but  it  feems,  the  ^oc^fi 

that  if  the  3  had  been  outknvedy  fo  that  the  proeefs  had  been  deter-  "r^^V  '^ 

/nined,  the  2  might  have  anfwered.    Br.  Kefponder,  pi.  7.  cites  J'*|^^f * 

48  £•  J.  2 1.  Br.  Refpon* 

der,  pi.  T3.  cites  11  H.  4.  iS^ 

XT#  In  dower  die  tenant  vouched  the  heir  in  the  atftody  of  ^  -^^  in  writ 
guardians  quia  infra  astatem,  and  upon  proeefs  the  one  o/theguar^  °^^^ 
dians  [appeared^]  and  the  odiers  not^  he  {hall  not  be  compelled  to  again/  4. 
anfwer,  but  fhall  have  idem  dies  upon  proeefs  againft  the  odiers  till  Br.Refpon* 
the  others  appear^  or  that  the  proeefs  be  ended\  but  quaere  where  ^^  ^^'  ^^ 
diere  jxtfeveral  guardiansy  and  byfeveral  titles j  if  the  one  cannot  3. 2^^ 
Otter  into  the  warrant}'  for  his  portion,  becaufe  not  adjudged.    Br, 
Refponder,  pi.  41.  cites  48  £•  3.  5. 

12*  A  man  muta  outlawed  at  the  fuit  ofi  executors^  and  got  chart 
Ur  of  pardon^  and  fued  fci.fa*  againft  thenij  and  die  one  appeared, 
and  the  other  not,  and  he  who  appeared  was  compelled  to  anfwet 
aldne.    Br^  Refponder,  pi.  39.  cites  3  H.  4.  10. 

13.  Trefpafs  againjl  2,  the  one  caft  fuperfedeas  of  privilege  6f 
|he  chancery  which  is  allowed,  quaere  if  the  other  fhal|  anAver  i 
^r  it  is  iaid  there,  that  where  the  one  cafts  prote^ion  the  other  fhali 
aafwer,  and  the  fame  it  feems  here,  and  Brook  fays  it  feems  that 
bodi  IhaH  anfwer,  becaufe  it  was  purchafed  joindy.  J3r.  Refpon-* 
der,  pL  14.  cites  14  H.  4.  2i. 

14.  Where  detinue  of  charters  was  brought  againft  4  exeeu^  Br.  Chan- 
torsy   and  3  appeared  at  the  diftrefs^  and  the  4th  was  returned  J^^^^zT* 
nihil^  and  made  de&ult,  and  the  3  were  compelled  to  anfwer  cites^i/n. 
againft  die  opii^on  of  feveral.    Bn  Refponder,  pi,  15.  cites  14  4*  «3>  m- 

H.4.  ^27.«caiH. 


€*  z. 


15.  Ward  againft  3,  and  at  the  grand  dijlrefs  the  one  appoareef     [  7  C  1 
4nd  the  others  nor,  and  the  plaint^  prayed  dtftrefs  with  prockn     ^  <  ^  •* 
matimt  againft  themj  per  Hank,  you  fhall  not  have  it$  &x  tho 
ihall  not  anfwer  without  the  other,  nor  the  body  oi  the  war4 
be  divided.    Br.  Refponder,  pi.  42.  (ites  14  H.  4.  37. 

Q  3  l(>yS0t 
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1 6.  Sc  by  him  in  writ  ^niifne  aj^inft  3,  which  Thim  agreed^ 
and  fo  it  feems  that  he  (hall  have  only  Sijireffinpnke  as  at  common 
law.    Ibid. 
So  in  trtf^        ly.  Where  the  a^ion  was  founded  on  tie  tort  of  the  defendant^ 


tt^r^N  ^  ^^  confpiracy  againft  2,  the  one  appeared  and  the  other  no^, 
^hmktlpcn  ^^  ^all  anfwer  alone,  and  ihall  not  ftay  the  coming  oC  his  ^om- 
froinlntiony'    panion  >  for  the  tort  of  the  one  is  not  the  tort  of  the  other*     Br, 

l:rpc2L,  J^«^p.o°^«^>  pi- 63.  •  ^ '■■    -  ■  ■'^' 

pi.  63. 

(H.  d)  Where  feveral  Defendants  may  join  or  fever 

in  Pleas  to  the  Writ. 

X.TN  debt  againft  two  upon  an  obligation j  the  one  (fe&ndant 
-■-  pleaded  that  the  plaintiff  was  covert  baron  the  day  of  the  wri^ 
purchafed,  and  the  other  confejfed  the  deedy  upon  which  the  plaintiff 
recovered  the  moiety  of  the  debt  againft  him.  Thel.  Dig.  214^ 
lib.  15.  cap.  2.  f.  13.  cites  It.  4  E.  2.  Eftoppel  229. 

2.  In  dower  againjl  A,  and  B.  5.  pleaded  that  he  held  parcel  ^ 
the  tenements  as  guardian^  by  reafon  of  the  nonage  of  A.  who  ^ 
within  age,  &c.  judgment  of  the  writ,  not  named  guardian,  &c. 
And  A.  pleaded  that  he  and  B.  held  all  in  common^  epccept  the,  fame 
parcel;  and  he  pleaded  the  fame  plea  to  the  writ  that  j$.  had  pleaded^ 
and  were  received.  Thel.  Dig.  213.  lib.  15.  cap.  ^.  f.  i.  cite$ 
Txin.  iiE.  3.  Brief475, 

}•  In  writ  againft  Iv^  and  Margaret  hisfeme^  and  one  Margaret 
fuxy  Margaret  who  was  named  as  feme,  faid  thatjhe  is  thefanu, 
perfon  who  is  named  Margaret  Meuxy  and  that  ft>e  is  file  \  judgment 
of  the  writ ;  and  the  baron  for  him  and  for  Margaret  pleaded  No^ 
Guilty^  but  (he  would  not  pafs  this  plea;  upon  which  iiliie  was 
taken  that  ihe  was  covert.  Thel.  Dig.  213.  lib.  15.  cap.  2.  f.  2. 
citesTrin.  I4E.  3«  .Brief28i.  " 

i^.  In  writ  againft  2,  the  one  may  plead  tenancy  in  common  to  the 
tvrtt^  and  the  other  may  plead  1^  the  adiiony  and  the  demandant  fhall 
reply  to  both.  Thel.  Dig.  213-  lib.  15.  cap.  2.  f.  3.  cites  Pafch. 
17E.  3.  24. 

5.  In  writ  againft  feveral,  if  the  one  demands  the  view^  the  others 
eannot  plead  mfnomer  of  the  vill  in  abatement  of  the  writ.  TheL 
Dig.  213.  lib.  15.  cap.  2.  f.  4.  cites  Hill.  21  £.3.  lO. 

6.  But  if  the  one  pleads  to  the  writj  and  the  others  to  the  county 
Aey  ihall  be  compelled  to  join,  &c.  Thel.  Dig.  213.  lib.  15* 
cap.  2.  f.  4.  cites  Pafch.  42  £.  3. 17. 

7.  But  in  writ  gentry  the  one  may  fayify  the  entry,  and  the  other 
vc\2^j  plead  in  bar.     Ibid. 

8.  In  trefpafs  againft  feveral,  if  the  plaintiff  counts  againft  the 
one  who  appears  where  the  other  makes  default,  and  after  he  counts 
againft  another^  when  he  appears  the  one  Jhall  not  take  exception  tS^ 
the  count  againft  his  companion^  though  they  are  joined  in  aftion. 
Br.  Joinder  in  ASdoti^  pi.  91.  cites  46  £.  3.  26. 

9.  la 


ili/fi 
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^  In  f^miidon  ogainft'iy  die  em  took  the  intlre  Unancy^  abfque 
hocjtxc.  and' pleaded  omjSon  of  one  in  the  defcent^  in  abatement  of 
the  writ,  &c«  and  the  others  jfaid  that  they  are^  tenants-,  as  is  fup-t- 
frfid  bj  the  writ}  and  pleaded  the  fame  plea  to  the  writ^  &c.  and 
At  demandant  replied  to  both.  T hel.  Dig.  214.  lib.  15.  cap.  2. 
£  12.  Cites  Mich.  2R.  2.  £ftoppel2io. 

10.  In  writ  againft  the  lord  and  his  villein^  where  the  lord  has 
notfeifin  of  the  land^  if  they  vary  in  pUa^  the  plea  of  the  lord  fhall 
be  received.  But  otherwife  it  is  of  the  tenant  in  fad,  and  the 
parnour  of  the  profits  in  affife;  for  there  die  plea  of  the  tenant 

ihall  be  received.     The!.  Dig.  213.  lib.  15,  cap.  2.   f.  5.  cites  j 

MiciK2iR.a.  Brief  788. 

11.  In  writagainft  2,  the  one  pleaded  outlawry  in  one  of  the  de^ 
maadantSj  and  the  other  took  the  intire  tenancy^  and  pleaded  to  the 
ft^on^  and  were,  received.  But  if  both  take  the  tenancy  according 
to  the  writ,  there  they  Jhall  join  in  dilatories.  Thel.  Dig,  213. 
lib.  15.  cap.  2.  f.  7.  cites  Mich.  18  H,  6,  2P. 

12.  In  writ  againft  2,  the  one  pleaded  parcenary  with  one  J?,  nof 
ntmedj  in  abatement  of  the  writ,  and  the  other  faid  to  the  writ,  that 
he  had  nothing  in  the  tenements^  but  only  as  baron  in  right  of  the 

faid  E.  his  feme^  who  is  in  full  tife^  not  namedy  &c.  and  were  re- 
ceived to  the  two  pleas.  Thel.  Dig.  ^^13.  lib.  15.  cap.  2.  f.  8. 
cites  Mich.  22  H.  6.  19.  without  pleading  each  for  that  which  to 
him  belongs. 

13.  In  debt  againft  executors  one  may  plead  outlawry  or  excom^ 
municatioH  in  the  plaindff,  and  the  other  other  plea.  Thel.  Dig. 
213.  lib.  15.  cap.  2.  £  9.  cites  it  as  faid  Pafch.  7  £.  4.  8. 

14.  Trcfpafs  of  battery  againft  2,  who  pleaded  jointly  of  the  af^  In  trefpaife 
fayit  of  the  plaintiff  in  their  defence.     It  was  moved,  mat  they  f  gf^'^ 

(hall  not  join  in  pjea \  for  their" matter  is  feveral  in  itfelf ;  but  it  themie^uf« 
was  agreed  that  it  was  a  good  plea,  and  that  they  may  join  in  the  tifies  of  tho 
plea.    Br.  Trcfpafs,  pi.  324.  cites  12  E.  4.  6.  'th^i/i^ 

the  other  the  like,  and  a  good  anfwer.  Br.  Trefpafs,  pi.  427.  cit^  ii  H  7.  6^  7.  Per  Kebie| 
Hufley^aiidBriaa. 

I  J.  So  to  (ay  that  they  werefervants  to  Ni  ftpon  whon\  the  plain-* 
^rnade  an  ajfaub^  and  they  in  defence  of  their  mafter.  beat  himt 
Br.Trefpais,  pi.  324.  cites  12  £.4,  6. 

16.  So  where  2  juftifies  for  arrefting  a  man  by  joint  warrant m 
Br.Trefpafs,  pi.  324.  cites  12  £.  4.  6. 

17.  In  fcire  fdeias  by  three  out  of  a  recovery  had  by  four^^  of 
irfuxn  one  was  dead  before  the  fcire  facias  purchafed  againft  two, 
The  one  of  the  defendants  pleaded  the  death  of  one  of  the  threcy  and 
the  other  plfaded  that  the  four  were  in  full  tife^  &c.  and  durft  not 
demur,  but  were  advifed  to  join  in  plea.  Thel.  Dig.  213.  lib.  15, 
cap.  2.  f.  10.  cites  Mich.  7  H.  7.  6, 

18.  Trefpafs  againft  2  of  grafs  fpoiled,  fhey  faid  feparately  that  I"  trefpafli 
the  lord  efD.  had  common  there  for  his  tenants  at  wtU^  by  which  ^jf^{'^ 
the  &ne  tenant  at  will  put  in  his  cattle^  and  the  other  as  tenant  at  jJUjiesfcr 
prill  $0  the  faid  Z).  put  in  his  cattle  *y  aqd  a  ^opd  plea,  per  Keble>  tL  m§  aui 

G  ^  Brian, 
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tbt  aberfir  Brian,  and  HuflTey  s  for  it  is  all  wu  tnfpafs.  But  Jay  conMf  in« 
^iT^  afinuch  as  the  one  does  not  juftify  for  w  cattle  of  the  odier>  and 
plead  aiM-    the  Other  for  his  cattle  the  like.    Bn  T^efpais,  pl«  427.  cites  11 

therpleaof  H.  7.  6,  7- 

the  horfe  '         ' 

which  lie  dSdnot  take ;  for  tUt  tnjpafs  is  offiveral  tUngSy  contrarf  of  grafs  fpoiled  as  above ;  far 

this  is  ftif  treffiafs  in  itfdf.    Per  Keble^  Hufley^  aod  Brian,  to  which  Faii^ax  agreed.    Br.  Tr«fpafS|k 

pi.  427.  cites .  1  z  H.  7.  64  7* 

Where  trt^js  is  brought  aemnjl  fiveralfor  Irtdkmr  a  chjkf  and  every  cm  of  tbem  bmt  iimmiH  tbtre, 
in  this  cafe  they  augh  tc  jyftijy  fevtraUyy  md  not  fomSff  and  if  «m  jyfitfifs  as  tlmr  Jervam,  this  oughS 
to  be  feverally,  and  oot  jointly.    Br«  JufUftcation^  pL  8*  cites  15  H.  7.  io«  Br.  Douhle,  pU 

59.  cites  8.  C« 


[  77  1  I9»  In  trefpafs,  if  the  one  ju/iijies  for  a  way  for  binfelf^  and  the 

otber  for  a  way  diere  for  him/el/^  this  is  a  good  anfwer,  pcr.Fair- 


&  if  the      fex.    Br.  Trefeafs,  pL  427^  cites  1 1  H.  7.  6,  7. 

one  pleads  r     >  r    -r  /  /       >  / 

a  Uc^ut  for  himielf,  aad  the  other  a  licence  for  hirofelf.    Per  Faiifax.    Br.  Trefpafs,  pi.  417.  cil^ 
siH.  7.  6,7. 

20.  If  A.  brings  trefpafi  againft  B.  of  goods  carried  away^  and 

^.fayi  that  the  property  was  in  d  who  made  D.  his  executor^  and 

diedj  and  the  ordinary  fequeftered  and  committed  the  adsmniftratim 

to  A.  and  A,  admnijlered^  and  afier  D*  proved  the  willy  and  adrni^ 

ni/iered;  judgment,  &c.    This  is  a  good  plea  without  making  titla 

to  B.    And  the  fame  in  debt  by  executor,  to  bv  that  the  teftator 

died  outlawed,  wi  Aout  making  title,    Br.  Treipafe,  pL  347.  cites 

21  £•  4.  5.  per  Brian  Ch.  J. 

H*V*hm.      ^'*  Where  a  man  juftifies  in  trefpafs  for  diftrefsfor  renty  wUcb 

of;  ioF  by    ^'  recovered  of  arranger  ijfuing  out  of  the  fame  landy  it  is  no  good 

them  a.      j$i/Hfication  to.  plead  the  recovery  onfyy  but  ought  to  fliew  title  alib| 

^^"^*f"*  for  if  he  has  no  title  the  ter-tenant,  who  is  a  ftranger,  is  not 

^nfa^     ^^^  ^y  '^^    ^^^  MojJe  and  Billing.    Br.  Judgment,  pi.  j.  cit^a 

feifin  ought  35  H«  6.  10. 

to  he  al- 

legod>  and  not  the  pscoveiy  only.    Ibid* 

For  more  of  Anions  in  general,  fee  iStCOItnt,  Coof^ 

raci?,  Covenant)  !dfbt>  l^tmiri  and  other  proper 
tides. 
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(A)    By  the  Common  Law  and  Statute  pf  H«  5^ 


y.  I  H*  5.  f^RJiJIIfS  that  every  ♦  4ri^/iw/  ti/riV  ^  aliens  tewnfufi- 
f tf^.  5.  V-/  p^finalsj  appeals  and  indiamentSy  and  tn  which  l^^^ 
the  exigemtjbali  he  awarded  in  the  nanus  ef  the  drfendants  infvch  dtUcS^ 


wnti  ongtnaL  appeals  and  tndt^hnents.  tote  of  i  & 

'     *^  5.e.5.  that 

•Vfry  perfoa  (honld  be  faed  by  writ  iy  his  turn  of  ha^ijm  aul  furnamy  pr  his  name  o(d^iuiy,  «r 
hf  ^^uu^  thi  acam  ofhafiifm,  ochj  fumu  of  la^iifm  and  otttr  Vfordt  tfuvakiu  io  tbt  furtiam,  Am 


fuch  a  cm  the  fam  tf  her  barona  fuch  a  one  Cm  •r  daugbttr  ofthtir  Cither^  fudi  a  one  eammaign  of 
his  abbot*  &c.  Ana  fometimes  he  muft  add  bis  nam  ef  ofict  or  ininiilry ;  and  ibineftnici  pm 
cither  divtrfitks  of  o^/,  cr  of  t^  p/aci  where  there  were  divers  of  the  iaxne  name  and  fnirnaineb 
TbeLDig.  49.  libl  o.  cap.  i.  f.  z.  ■  S.  P.  But  if  he  had  a  namt  of  inferior  digtdty  (at  hmght^  «r 
lanmarft)  he  onsht  to  be  named  by  his  chriftian  and  fumame,  and  by  the  addition  of  his  name  <Mf 
iligoity,  by  che  common  law,  which  is  implied  in  tbefc  words  (viz.  in  the  names  of  the  defenduitSt) 
'ft.lnft.  666. 

The  mifchief  at  common  law  was  that  one  was  oftentimes  outlawed  for  ai|o^er ;  and  therefore 
tfib  ftacnte  w»  ihade  that  it  might  appear  that  he  yras  the  party  fued ;  but  if  the  party  ajppears  and 
pleadfy  be  Ihews  that  he  is  the  party }  per  tot.  cnr.    a  Roll  Rep.  225.  Hill.  18  Jac.  B.  R«  ■ 

at  Inft.  670.  S.  P.  ' 

Ixtfd  Coke  faySy  that  for  any  thing  that  he  had  read,  and  remembered  in  the  reign  of  H.  a.  op 
erer  befete,  genclemeo  of  name  or  blood  had  Very  rarely  th^  addition  of  Generofus,  or  Arpagerf 
^  of  a  ftace  or  degree'^  but  were  diftingniihed  from  yeomen,  who  ferve  by  the  plow,  ' 
by  their  fervkey  ixt.  forinfecmn  iervitium,  but  in  the  rtign  of  H.  5.  and  ever  fined  T  mQ  *| 
they  have  had  the  addition  of  Gentlemen^  or  Efquires,  and  the  reafon  thereof  is  the  L  /  ^  J 
ftjtnte  of  I H.  5.    2lnft.j95. 

Tins  ftatote  binds  the  kmg  as  to  an  indiAment,  fcc.    Br.  A<i<Utions,  p^  50.  citei  5  E.  4. 32« 
(B). 


Ad£tiens  Jball  he  made  rf  their  |  efiate  or  degree^  or  *  mi^erf^  emd  Names  of 
jftJhe  f  tewns  or  hamlets j  or  places  and  countiesy  of  which  thef  were  iJSJ^J/ 
or  hey  or  in  which  they  be  or  were  converfant ;  '  J^mgkf 

X  Serjumi  ai 
Ztfw,  &c  are  comiaimtd  wiibin  this  word,  Df^rnt ;  for  it  feems  that  gradut  eofitains  ftatum  in  itfel^ 
and  not  e  oootn^  And  the  eibte  of  a  man  is  as  Gentleman,  £f<c|uire|  Yeomany  Widow,  Sinf^e 
Woman,  and  the  like.  And  the  art  or  craft  of  a  man  is  his  miflery,  by  the'Wd  Broolce«  in  ^ 
abridgment  of  the  cafe  of  14  H.  6. 1 5.    Thel.  Dig.  lib.  6.  cap.  15.  f.  9. 

X  For  the  wrric  by  which  he  is  caUedj  1$$  viz.  Statum  fc  gradum  fervientis  s^  legem  fufceptu* 
nv.    Br.Nofme,  pi.  33.  cites  S.C. 

The  words  ||  (Siau)  and  {Dtgra)  in  legal  underftanding  are  of  one  fignification,  and  ixtend  f 

perfoctt  of  nobility  of  dignity,  and  under  the  degree  of  nobility  and  dignity,  as  Yeoman,  Sec  and  as 

well  to  the  der^gy  as  to  the  temporalty,  and  to  graduates  and  degrees  in  univerfities  in  any  kind  of 

profi^oii.    And  (Degree)  is  applied  to  all,  as  well  women  as  men.    %  Inft.  666. 

•    Some  are  ntnmt  of  digmtifh  as  Knights  of  all  forts,  and  Baronets  1  and  ^omi' of  vforfhi/>^  as  Efqutres 

and  Geotlemen.   %  Inlt.  666.— >  JVomm  ofdirniiies  are  marks  of  diftin^iion  impbfed  by  public  au* 

Chority,  and  tliey  always  mak§  tin  vtry  name  oftbtferfm  to  whom  they  are  given ;  bmt  names  of  war  ~ 

fbip^  foch  as  Efqaire,  Gentleman,  and  Yeoman,  unce  they  are  only  names  of  diftinftion  given  in 

popular  life,  not  given  by  the  pi.blic  authority  of  the  fupreme  power,  the  law  does  not  account 

thcim  parcel  of  the  name,  and  fo  they  were  not  neceflary  at  common  law,  in  declarations  and  plead* 

ings.    G.  Hi^  of  C.  B.  190,  rpr.— »But  by  this  itatute  the  name  of  worihip  was  m»de  equally 

fieccfljuy  in  peKonal  aAions,  apprak,  and  indictments,  as  the  name  of  dignity  was  before ;  but  if 

does  mm  extend  to  the  mames  ef  iSe  fttdntij/'s  i  ffff  they  were  in  no  mifchief  or  danger  of  being  mif* 

takea.    G.HUt  of  C.B.193. 

Xft 
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In  qtare  impe£t»  it  was  adjudged  thtt  Pnvofi,  jibh^t  and  PrMr,  are  names  of  di  j:nif7»  quod . 
9fPrevofi  i  for  itfiems  t0  bg  a  name  of  ^fitt^  as  Farfm^Arcbdtacmf  tec  and  yet  ise  ought  to  be  name! 
ij  this  name  whea  any  thing  is  in  demand  belonging  to  it.    Br.  Nofme^  pi.  t$.  cites  24  E.  3. 

Mafier  cfan  Hofpital  is  a  name  of  dignity.    Thel.  Dig.  50.  pL  6.  cap.  3.  I.  3.  cites  HilL  z  £.  }•  47* 

Gentleman f  or  Kjffuire,  is  no  name  of  dignity  but  of  wor/hip.  TheL  Dig.  50.  lib.  6.  cap.  3.  f.  9* 
cites  14  H.  6. 15.—— I.  P.  bat  I^^ht  is  a  nam  rfiSgmty.  TheL  Vig*  57.  Ub.  6.  cap.  15.  f.  6^  cites 
34  H.o«'i5.  per  Newton,  and  fays  fee  5  £.  4.  33.  accordingly. 

*  It  feems  that  a  xvfiay  is  tht  craft  or  oecifuttion  hy  which  s  mmjtis  bis  tivinf ;  for  HMfiaadmam 
imd  LaUurer,  are  good  admtionSf  and  therefore  miseries.  For  the  ftatute  is  that  be  fhall  be  named 
of  his  eftate,  degree,  or  miftery,  and  Mil/cr  is  no  ejlate,  as  Gent.  Yeoman,  Efquire,  &c.  mt  is  it  any 
degrest  for  gradus  efi  fiafi  Sputas^  and  therefore  it  is  a  mfiery^  and  the  £une  it  feems  of  a  Shefbtr^ 
Br.  Additions,  pL  39.  cites  22  H.  6.  53. 

MUlery  is  a  large  word>  and  intUidis  ail  iawful  at  is,  trades^  aid  occupatlms*    %  In(t  668. 

t  See  (H). 

See  (M>—  jlnd  if  the  procefs  upon  the  faid  original  writs^  appeals  or  indi^'m 
Udawiy  ^^^^^  i^  the  which  the  faid  additions  be  omitted^  atiy  outlawries  h^ 
(G.b)  pi.     pronounced^  that  they  be  voidy  fru^atey  and  holdenfor  mney 

j8.  and  the 

notes  there.'   ■        See  tit.  Error  (D). 

jytht  a^mnft       Jnd  that  before .  the  outlawries  pronounced^  the  faid  writs  and  in^ 
liTm^k^  rfiJ77nf»fj  fhall  he  abated  by  the  exception  of  the  party^  wherein  the 
pkadtdtothe  fame  the  faid  additions  be  omitted* 
iffue^  which 

pafifod  agaioil  him  by  nifi  prius,  returnable  15  Mich,  and  the  defendani  pleaded  in  arrefi  of  iue^mtMp 
becaufe  be  ought  to  be  named  of  what  vlU  be  is,  for  citizen  of  Yurk  may  dwells  at  B..  And  by  judg.t 
inent  the  plaintiff  recovered,  becaufe  thejiattae  is  that  the  vtrit  fhall  abate  by  ejoception  of  the  party,  an4 
be  did  not  take  exception ;  but  if  be  was  outlawed,  it  was  a  good  exception ;  contra  here, becaufe  he 
appeared  and  pleaded  other  matter,  and  did  not  take  exception ;  quod  nota-  Br.  Additionsy  pL  834 
cates  35  H.  6. 12.**-— S.  P..  z  InH.  670. 

Iftbeaddi-  Provided  always^  that  though  the  faid  writs  of  additions  per/onaFs 
f^bcd%  ^^  "*'  ac,cording  to  the  records  and  deeds^  by  the  jurplufage  of  the  ad^ 
thiaajft  had  ditions  aforefaid^  that  for  that  caufe  they  be  not  abated.  And  that 
vane^frbm  the  clerks  of  the  Chancery',  under  whofe  names  fuch  writs  Jhatt  g0 
the  record  y^ftl;  written j  Jhall  not  leave  out  or  make  omiffion  of  the  faid  addi^^ 
r  70  1  ^'^^^  ^^  '^  aforefaidj  upon  pain  to  be  punijhedy  and  to  make  a  fine  to  the 
^  *^  •*  king  by  the  difcretion  of  the  chancellor^ 
or  deed, 

yet  being  injnined  by  a£t  of  parliament  to  be  contained  in  the  writ,  &c.  fuch  variance  flionUl 
apt  have  abated  this  writ,  though  this  claufe  had  been  omitted ;  but  an  adt  of  partionTteot  caanol 
be  made  too  plain.    %  Inft..  270. 

(B)     Given  or  ncceffary,  in  what  Cafes. 

«  Tnft.  665.  I,  T  Jf  affife,  if  the  dijfeifm  be  found  with  force  and  arms^  oaptaa 

f,iinc  cafS.  ^^'^  exigent  lies  for  the  king  pro  fine,  and  no  addition  is  rc- 

inaii  ac-  quifitc;  for  it  is  a  real  writ.     Thel.  Dig.  57.  lib.  6.  cap,  x6.  C  2, 

t"ons  w^^/ff  cites  9  Aff.  I.  9  E,  3.  449.  Pafch.  7  H.  4-  39. 

poop  vf 

9utLitL-iy  lies,  the  name  and  furname  of  the  defendant,  and  the  addition  of  lus  ftaRty  or  trmdcf  and 
the  place  of  his  habitation  then,  or  lately,  ought  to  be  in  the  original  writ ;  otherwiie  the  writ  ihall 
:(batc.  And  an  outlawry  upon  fuch  faulty  writ  is  reverfible.  And  the  addition  ought  to  be  as 
a^'ovc,  before  any  alias  di^ius  \  for  the  alias  dldlas  is  only  reputation,  and  is  not  the  tn^h.  Per  tb| 
J  u(t ices  of  both  benches.    Jenk.  119.  pi.  44.  cites4E.  4.  zo.  • 

2.  Eflrepement  upon  writ  of  entry  at  common  law^  the  writ  of 
eRrepement  was  J.  d.  of  K.  tbe  younger^  and  the  writ  of  entry  was 
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y,  B.  tfK.  9nfy^  without  addition,  and  the  defendant  f  leaded  this  t4  - 
the  wrtt^  that  die  writ  of  entry  is  brought  againft  J;  B.  of  K.  only, 
abTque  hoc  that  there  is  any  fuch  writ  againft  J.  B.  of  K.  the 
youneer;  and  becaufe  procefs  of  outlawry  does  not  lie  in  this  a£Hon, 
ithercrore,  per  cur.  this  plea  is  not  to  the  purpofe ;  Quod  nota ; 
fiut  it  was  agreed  there,  that  where  the  party  aipears  hy  guardian^ 
he  fhall  have  plea  contra  to  the  warrant  after  that  the  guardian  is 
admitted,  per  cur.  Contra  of  attorneys;  for  this  is  the  ad  of  the 
pax^  hhnfelf.  And  after  he  faid  ^at  where  he  is  fuppofed  to  be 
of  K.  he  is,  and  was  the  day  of  the  writ  purchafed  of  H.  and  not  of 
K.  Judgment  of  the  writ,  oi  non  allocatur,  for  the  reafon  aforeiaid« 
Br.  Adc&tions,  pL  2.  cites  3  H.  6.  16. 

3.  Note  tliat  where  plaint  of  replevin  is  removed  out  ofCXB^  by  S- P-.  Bf* 
writ  ofrecordare^  there  the  party  may  be  outlawed  without  error,  piff^.'^Jj, 
thoiign  it  be  not  named  of  what  county^  villj  mijiery^  or  degree  he  be,  s.  C.  and  14 
for  the  ftatute  thereof  is  only  in  indiShnents  andfuits  by  writ^  and  H*^*  »i— ^ 
|uf  fuits  hy  plaint.     Br.  Additions,  pi.  4.  cites  3  H.  6.  30.  '  l^\i^ll 

cap.  16.  f.  3.  cites  fame  cafes. s  Inft.  665.  S.  P.  ■  ■     ■  S.  P.  Br.  Exigent,  pi.  4.  cites  S.  C.   But 

cotam  io  writ  of  debt,  &c  whicb  is  by  writ  and  not  by  pbint.  So  if  rccordare  or  pone  Isfued  to 
f^inove  plaint  in  replevin  out  of  a  bafe  court  into  C.  B.  the  writ  is  good,  though  it  has  no  vili  nor 
addition  of  tbe  ^efeadant,  for  the  wrii  is  warranted  by  the  plaint,  and  (hall  agree  with  the  plaint^ 
anci  exigent  will  lie  ^reupoD.    P6r  June  and  Newton.    Br.  Exigent,  pi.  39.  cites  14  H.  6.  ai. 

4*  It  was  agreed  th^t  inpramunire  addition  oueht  to  be  given;  Br.Procefs, 
far  he  may  have  procefs  by  proclamation  as  well  as  py  exigent  j  and  P*'5°*  ***•• 
diercfere  becaufe  exigent  may  be  awarded  addition  (ball  bQ  given. 
Br.  Additions,  pL  41.  cites  9  £,  4.  ^. 

5*  In  debty  a  m^n  ipay  h^ye  capias  in  infinitum,  and  yet  addi- 
tion ought  to  be  giyeni  for  he  may  haye  exigent  if  he  will. 
Ibid. 

6.  Note,  that  mainpfrnor  need  not  h^ve  addition,  for  name  and  Thei.  Dig. 
fumame  fuffices^  and  yet  ejfigciit  lies,  and  be  fhall  be  outlawed  for  57-  lib.  6. 
the  non-'Qppemnce  of  the  party,  becaufe  he  took  it  upon  him-  "'«'s  c^ 
fdf^    Br.  Exigent,  pL  49.  cites  10  £.  4.  i6^  and  PafciL 

zjU.  7.  ax« 

J.  Jf  exigent  be  awarded  upon  Withernam  \^t  fhall  not  have  ad-      [  80  1 

dition,  unle&  addition  were  in  the  plaint,  for  they  cannot  vary  from 

(be  original^  and  the  Jlatute  fbeaks  rf  writs  and  not  of  plaints,     Bn  Br.  Exi- 

Additions,  pi.  57.  cites  18  iL.\,  9.  gent, pL 50. 

cites  s.  c* 
*.— Ibid.  pL  65.  cites  S.C.— >Thel.  Dig.  57.  lib.  6.  cap.  16.  f.  3.  cites  S.  C. 

8.  In  appeal  note  for  law,  that  if  a  man  recovers  again^  y.  S.  J.  P.  Br. 
jpcmitfii,  where  be  is  a  gentleman^  and  enters,  the  recovery  is  good,  ^^^^*%x^\ 
and  the  addition  void ;  for  it  is  given  where  the  law  does  not  re-  Br.  AdditU 

{itfV^  addition  s'  contra  of  dignity,  for  this  is  parcel  of  his  name.  <>ns,  pi.  ^s. 

In  Judgment,  pi.  84.  cites  21  £.  4.  72.  ^^^,*'  f; 

where  he  rtleafts  f  J,  S.  yeoma»f  who  is  gerH,  for  where  addition  is  given  where  it  need  not  by  th« 
lii»w>  and  .which  is  not  any  dignity,  it  u  void. 

9.  Refcous  rttumed  agaittft  J.  S.  is  a  good  return,  though  no  S.P.  forth. 
ad^tion  of  J.  S.  be  returned.    Br.  Additions,  pi.  67.  cites  13  H.  fe  °^.  ' 

7-   ^I*  /peaks  •^lycf 

nuriu 


io  aiiUttiontf» 

turUs  Ofigmal  m  hfkifhffctfs  ^  mtJawty  lits  to  have  addition*    Br.  Additions^  pi.  49.  ckcs  10  E.  4* 
a6.  i$.P«  Ibid. pL 65.  citey  to  fe.4.  15.a--MiTbdl.Di2f.  57.  lib.  6.  cap.  i6.  f*4.  cites  8.C. 

and  Pafch.  i|  B.  7.  Ai« 

And  if  he  be  returaed  of  B.  and  the  defendant  fays  that  there  were  Over  B.  and  Nether  B.  and 
OOQe  without  addition  in  this  county,  it  is  no  plea  by  the  opinion  of  the  court.  Br.  Addition,  ^. 
^7*  cite*  13  S.  7.  %u  I     %  Inft.  665.  S.  P.  and  cit?s  S.  C.  and  10  E*  4.  i6*  and  10  H.  7. 11. 

I0«  An  indi&mmt  of  one  indicted  for  r^fitptig  tofirvi  in  the  9ffu$ 
0fa  biaJbor9ugh  was  quafhed9  beouife  it  did  not  (hew  that  be  was 
chofen  to  the  office,  and  becauie  the  party  indided  wanted  an  ad* 
dition.    Sty.  304.  Mich.  1653.  ^*  ^*  Anon* 

XI.  In  aU  anions  of  trefps^  and  other  adions  fued  by  od^nal 
where  the  caufe  of  aclion  is  alleged  to  be  /?  (^  armis^  w  Mmyl  the 
feaci  dfthg  iingj  a  true  addition  of  degree,  quality,  or  mulcry,  and 
the  true  and  certain  place  of  the  abode  of  every  defendant  mufl  be 
put  in  at  the  peril  of  the  plaintiff's  attorney.  L.  P«  R«  35*  cites  ij 
Car.  2.  per  cur.  and  fays  the  reafon  of  making  this  order  was^  that 
Defore  the  ad  which  was  made  for  the  taking  away  of  fines  for 
capiaturs,  tl^e  clerks  of  the  crown-office  ufed  to  take  from  the  judg- 
ment rolls  all  ^he  j  lodgments  which  were  entered  with  a  capiatur, 
and  then  they  did  thereupon  fue  out  procefs  of  outlawry;  and  be* 
paufe,  if  the  addition  was  not  there,  they  could  not  tdl  certainly 
who  was  the  defendant,  nor  where  he  liv^ 

12.  There  ought  to  be  inferted  into  all  'affidavits j  die  additions 
and  habitations  m  the  parties  who  make  diem«  L.  P*  R«  35*  cites 
Mich*.  15  Car.  2.  per  cur. 

13.  A  fuit  was  hy  bill  againffT.  P.  Effi  it  is  no  plea  in  abate- 
ment that  the  defendant  js  a  GnUUman^  and  Mt  an  Ejquirs^  becaufo 
the  fuit  being  by  bill  the  addition  was  only  a  defcription  of  the  per- 
fon,  and  common  reputation  is  fufficient  for  it*  But  it  fliould  be 
other\vifi  upon  original^  on  which  procefs  of  outlawry  lies ;  becaufe 
the  ftatute  of  H.  5.  requires  an  addition  in  fuch  cafe ;  Per  Holt 
Ch.  J.  and  judgment  that  defendant  ^fwer  over,  a  Ld.  Raym^ 
Rep.  849.  Mich.  I  Anns  B.  Rl  Bennet  v.  Purcel. 

14.  27  Eliz.  cap.  7,/  2.  Nojhuriffor  •iher  pirfin  /ball  return 
any  juror  dwelling  out  of  any  liberty,  without  the  addition  of  the 
place  of  his  abode  at  the  time  rf  the  return^  tr  within  one  year  next 
before^  orfome  other  addition  by  which  the  party  may  be  known^  nor 
any  juror  within  any  liberty,  with  other  addition  than  fiaUbe  deB^ 
vered  to  him  by  the  bailiff*  0/ the  liberty -y  nor  any  bailiff  tf  liberty  fiall 
return  any  juror ^  or  deliver  to  the  Jheriff  the  names  of  any  ferfons 

r  8 1  1      ^^  ^^  returned^  without  the  addition  of  the  place  of  apodey  &r.  and 

r        "^      no  extrad  of  iiTues  agatnil  any  jur«r  Jball  be.  debvered  out  witb$ut 

fuch  addition  as  is  put  in  the  original  panel  or  tales  wherein  fuck 

juror  Jball  be  returned  \  and  no  under-rfberiffy  bailiff  or  other  ferfost^ 

Jball  levy  any  iiTues  of  any  other  perfons  than  of  pub  as  by  tkejaid 

ejlreat  is  of  right  charged  with  thtjaid  iffues^  upon  pain  that  tverj 

clerk  that  Jball  write  or  deliver  any  fuch  eftreat^  and  every  oibirper}^ 

fon  offending  contrary  to  this  alf^  Jball  forfeit  to  the  queen  Jive  wmris^ 

and  to  the  party  grieved  Jive  marks* 

«Mod.  S^        15.  In  a  homine  replegiando  the  want  of  additic^  in  the  pluries 

^'  ^*  of  the  place  was  pleaded  in  abatement,  and  upon  demurrer  it  was 

adjudgec^ 


OAl*PMWfVa 


.    flomtiotui*  ft 

M^u^ed,  that  die  original  replevin  in  this  cafe  is  vUmtUt^  and 
therefore  rueJs  no  addition  within  the  flat,  of  i  H.  5.  and  where 
die  firft  \%  without  addition  it  cannot  be  neceflary  in  the  fecond  ; 
but  the  fecond  would  thereby  beviriated*  i  Salk.  5.  pL  13*  Mich* 
2  Ann.  B.  K.  Banbury  (Earl  of)  v.  Wood. 

(C)     Good.    And  given.    How,  as  to. 

2.  TT  was  hdd  diat  writ  of  trefpajs  lies  again/l  a  dean,  without 

•**  nmmng  bim  doan ;  but  otherwife  it  is  if  land  be  demanded 
^mtnft  him.  Thd.  Dig.  50.  lib.  6.  cap.  3.  f.  i.  cites  Pafch.  5 
£2.  Brief  80. 

2.  One  (hall  not  be  fued  by  name  of  UJbopbefon  that  bo  be  eon^^ 
Jtaratnl^  but  by  name  of  fuch  a  one  eleft  Thel.  Dig.  50.  lib.  6. 
cap.  3.  C  I.  cites  Pafch.  5  £.  2.  Brief  8o. 

3*  jTrefpafi  againftN.P.  the  defendant  demanded  judgment  of 
d&e  writ,  becaufe  he  is  a  prieft,  not  named  clerk ;  per  Thirn,  overy 
friift  is  not  a  cltrk^  by  which  he  faid  that  he  was  parfon  of  B.  not 
named  paiibn ;  &  non  allocatur ;  but  the  defendant  was  compelled 
to  anlwer,  per  cur.    Br.  Additions,  pi.  20.  cites  11  H.  4.  40* 

Am  If  a  Ufiop  or  an  abbot  be  depofed  he  lofes  his  name  of  dignity,  So  in  th« 
and  i»  not  bifhop  nor  abbot  after,  by  the  opinion  of  Pafton.    Thel.  ^^«o^Bp. 
Dig.  36..Ub.  3.  cap.  3.  f.  16.  cites  Mich.  21  H.  6.  3.  tcr  Wsd/- 

--,    ,  -^      -  a  privation 

he  was  named  Tbeu(>gia  Dodtor  or  infacrisvdimius  eoHjtitutus  and  was  held  a  good  addition  in  an 
sndiAineot.  Jeak.sa8.  pL  93.  BUKop  Bonner's  cafe.— •Doe?or  is  no  addition,  though  he  be  doflor 
in  dirinitTy  bttt  the  word  Cbrk  is  ftifficient  addition.  Jenk.  azg.  pi.  79.— ^TheU  Dig.  57.  lib.  6, 
cap.  15.  C 1 3*  cites  it  as  held,  that  a  man  may  fue  a  doefcor  of  divinity  by  the  addition  of  ricrk,  j 
It  feems  that  dodor  is  no  name  of  dignity.    Br.  Nofro€>  pU  5.  cites  35  H.  6.  55. 

5.  ArchJUacon  is  no  name  of  dignity.    Thel.  Dig.  36.  lib.  3.  in  ^ili  of 
cap.  3.  f.  17.  cites  Mich.  27  H.  6.  5.   and  that  fo  agrees  that  ''"^"^"^'^ 
he  need  not  name  him  archdeacon,  Pafch.  &  Trin.  25  E;  3.  fol.  Isu'^he  ' 

41*  44*  phadedlQ 

'  the  bill,  be- 
caife  betmat  amarchduum,  not  named  archdeacon » judgment  of  the  bill ;  &  non  allocitur ;  for  it  is 
so  name  of  dignity.    Br.  Noime^  pi.  4.  cites  %f  U.  6.  5.  &  P.  15  £.  3.  41* 

6.  It  was  agreed,  that  hijhop  ofD.  in  Ireland  is  a  good  addition. 

TheL  Dig.  57.  lib.  6.  cap.  15.  f.  8.  cites  22  E.  4.  13.  

J.lfz  man  be  an  earl  in  England,  and  a  duke  in  France,  he  may  ^■^v"'*^ 
be  filed  in  England  by  name  of  Earl  only.  Thd.  Dig.  36.  lib.  3. 
09.3.  C  7.  cites  Pafch.  11  £.  3.  Brief  473.  and  Trin.  20  E.  4. 
6.  agreeing,  where  it  was  faid  that  If  writ  be  brought  againjl  E* 
Baliol^  being  iing  ofScotlandy  it  is  not  good  if  he  be  not  named 
King  of  Scotland. 

8*  Ra^flunent  of  Ward  againji  Gilbert  Vmfrejvile^  and  it  was  [  o2  J 
ahrted  becaufe  he  was  not  named  Earl  of  Angus  \  and  yet  this  is  . 

art  ^the  roalm^  but  he  comes  by  fummons  by  fuch  name  to  the  par^  '^^x^^^^f 
iMmm  tf  Englassd^  ind  therefore  it  feems  that  he  is  the  Earl  of  cap.j.'f/s. 

Angus 


cites 39H.  Atigus  !a  SeoClaiid;  and  (o  fee  that  die  Scots  i^ere  fubje%  fi> 
Bo? fndcbt   E**?'^^*    B''*  Nofine,  pL  29.  cites  39  E*  3.  35, 

per  Littleton  J.  Eari  or  Duke  of  Seottand^  or  of  Franei,  who  comes  ben  hjfafe  condafi  of  the  kln|^-  ma^f 
bring  an  action  here  by  name  of  Knight,  and  WdU;  for  be  is  no  earl  nor  duke  in  England. 
Br.  Nofme,  pi.  49.  cites  20  E.  4.  6. 

Kde  that  a  9.  A  harm  or  lord  rfparUanunt^  who  is  not  an  tarl^  marquefs^  or 
^^J^^  dukcj  may  fuc  writ  without  naming  himfelf  baron  or  lord  j  out  if' 
nor  be  im*  he  name  himfelf  lord  or  bafont  the  wHt  (hsdl  not  abate  9  for  it  is 
pleaded  by    only  furplufage.    Thel.  Dig.  36.  lib.  3.  cap.  3.  f.  15,  cites  Mich. 

b^n,but  *  H-*-  ^0-  ^^  H*"-  3^  f*.  6.  35.  Plowd;  225;  and  adds  Quaere^ 
by  name  of  How  a  vifcount^  and  by  what  name  he  ihall  fue. 

Jcnight  or 

i^jiire,  and  yet  he  (ball  be  amerced  in  the  Exchequer  as  a  bardn ;  quod  nota ;  quod  conceditur  hi 

dflihlinrt  i  for  a  harcn  is  no  name  of  dignity.    Br.  Amercement,  pi.  $u  cites  32  H.  6.  36. 

Duke^  Marquefs,  Count,  Vifcount  are  fuable  by  the  faid  names,  and  BaUm  by  the  name  of  J>o^ 
mnus,  and  tnt  by  the  nameof  Baron ;  for  there  are  Barons  of  London,  Barons  ot  the  Cinque  Ports^ 
and  of  the  Exchequer.  J^dg*t  Bijhop^  Baronet^  -^^'g^y  sre  all  tunnes  of  dignity ;  writs  by  them  or 
agsunft  them  ought  to  name  them  fo.  lizdukcy  5ec.  be  a  higbtf  tlie  naming  him  duke,  &c.  is  fttffl« 
dent }  for  the  greater  dignity  comprehends  in  it  knight.  Grant  made  to  chem  ougiit  to  be  by  thefa 
names.    Jenk.  209.  pi.  42.  cites  9  Rep.  47.  FTrin.  8  TkJ  I'he  Earl  of  Shrewibury's  cafe. 

Baron  is  not  a  name  either  of  dignity  or  addition.  IXiv.  Rep.  604  cites  8  H.  6. 10.  a«  Ld*  LovellV 
cafe* 

t04  If  a  man  be  a  duke^  a  marquefs,  ear),  vifcount^  attd  haron^ 
all  thefe  dignities  ftand  diftin£Uy  in  him^  and  the  greater  droxvnetb 
not  the  lejfer  \  yet  (hall  he  be  named  in  original  writs,  &c.  by  tba 
worthier  dignity^  viz.  by  the  name  of  a  duke  only,  within  this  zBu 
2  Inft.  669.  cites  27  H.  6. 4. 4  £.  4. 10.  5  £.  4. 142.  35  H.  6. 12. 

11.  AH  dukes'^  marquefles,  earls,  vifcounts,  and  barons  of  other 
nations^  or  which  are  not  lords  of  the  parliament  of  England^  are 
jutmed  Jrmigerij  if  they  be  no  knights  ^  and  if  knights,  then  arc 
they  named  Milites.    2  Inft.  667. 

12.  In  writ  of  entry  the  defendant  was  named  A,  Vifcount  if* 
and  did  not  name  him  knight.  The  writ  was  held  good;  for  vifcount 
is  a  more  high  dignity  than  lord  or  baron.  Dal.  42.  pL  23.  4  £liz« 
Ld.  Moyntacute's  cafe. 

Bifhop  Qft  13*  A  count  palatine  of  Nova  Albion,  or  a  count  of  Ireland,  are 
^c.  inlr»-  not  additions  iji  England;  per  Roll  Ch,  J.  Sti.  173,  Mich.  16404 
S"al    Wcfton  V.  Plowdcn.  ^ 

tion ;  but  not  any  bijb  ttm^ai  digmiy.  z  Hawk.  PL  C.  cap.  23.  f.  108.  1  S.  P.  Br.  Additidd^ 
pi.  32.  cites  az  H.  6. 3. 

14.  A  grant  to  a  duk^s  eldefifon  by  the  name  of  a  marquefsy  or  to 
the  eldeft  Ion  of  a  marquels  by  the  name  of  an  earl,  (&  nc  de  fioai-- 
libus)  would  be  good,  becaufe  of  die  common  curtefy  of  England, 
and  their  places  m  heraldry;  per  Holt  Ch.  T.  Carth.  440.  HilL 
9  W.  3.  B.  R.  The  King  v.  Biihop  of  Cbefter« 

iVives  and  «' 

H^idows  of 
Jiobli* 


15.  Debt  again/la  man  and  his  wife^  Countefs  ofB.  Martin  £ud, 
D^Xfs^tr  ^^  ^^  ^^  C2itjhe  has  loft  her  nami  of  Countefs  by  the  taking  oftbs 
otUrjucl      baron  i  for  by  the  taking  of  the  baron^  all  the  names  which  tbc  had 

before 


aDHitioniet;  1 8^ 


Wfere  are  loft%  vhich  Pafton  affinned.    Br.  Nofinci  pL  ^i,  cites  M** 

or  c^oiire,  Ihe  by  tfais^hd/  /0/ir  Acr  £^ty  and  mmtf  as  in  cafe  of  the  Lady  Powis  and 

Jhjxdtgii  o(  Suffolk  ;  the  one  married  Howard,  and  the  other  Adryan  Stokes  j  for    f  Q  ^  1 


mbiBs  mafferit  ignobili  dfjinit  ejje  noSUis,  Br.  Nofmcs,  pi.  69.  cites 

CemporeyM.  1.  But  fee  anno  14  H.  6.  it.  where  it  is  admitted  dearly  in  fuch 

cafe,  that  flic  iball  not  iofe  any  dignity.    Ibid.«^— Br.  N.  C  5  M-  pU  499*  cites  14  H.  64  ».««Ma 
Tbd.  Pig.  36.  pi.  II.  cites  S.  C. 

A  vrit  agemtfi  Thomas  Earl  of  J,  and  Af.  lii  wifcf  it  good ;  for  this  iif^Ses  Countels  |  per  CUT^  Br« 
Kofmcy  pi.  X.  cites  a  H.  6.  n.— ~Br.  Brief,  pi.  6.  cites  S«  C. 

One  who  had  married  the  Countefs  of  Noxthumberland  brought  debt  againft  J.  S.  and  ihe  was 
mamed  Cemutfs  m  tbe  writ^  and  it  did  not  abate*  D.  ^o^•  pi*  69.  Marg.  cites  Pafch.  36  £1.  Rot.  501* 
Fdtofi  &  Counted  of  Northumberland,  his  wife,  v.  Borrough. 

16.  The  lady  who  was  feme  to  an  earlfued  writ  of  dower,  and  of  Note  that 
Cu£  in  vita,  by  name  offucb  a  one  who  was  the  feme  of  fuch  an  early  [^e^rty 
an^liotby  name  of  Countefs ;  and  fo  (he  (hall  be  named  in  writ  cf  ought  to  b« 
vuAe  brouAt  againft  her  of  land  which  flie  holds  in  dower  \  but  if  named  by 
fhe  holds  Wt  her  litb,  and  in  aftfe,  (he  (hall  be  named  Ountefs.  Thel.  g^^^ 
Dig.  36.  lib'.  3.  cap.  3.  C  8.  cites  Hill.  12  £.3.   Brief  254.  and  bebeci 
Tnn.  2  H,  6.  11.  and  22  Aff.  24.  dignity,  or 

oUierwife 
ttic  vrot  (ball  abate ;  but  where  the  writ  of  wafte  was  agai/ift  Af .  late  wife  of  Thomas  late  Earl  tfA, 
JUco^d,  and  (he  was  not  named  Countefs ;  and  yet  well,  becaufe  it  is  tantamount ;  for  (he  cannot  be  late 
wife  of  Thomas  £ari,  &c.  but  ihe  fhall  be  Countefs^  if  fpecial  matter  be  not  fliewn  to  the  contrary. 
Br.  No&ac,  pL  a.  cites  z  H.  6.  i  z. 

17.  But  a  writ  of  fcire  facias  was  maintained  againjl  Conflancey 
who  was  the  wife  of  Thomas  Earl  Marjhaly  by  this  name,  without 
tbe  najnecf  Countefs^  becaufe  it  appeared  by  the  writ  that  {he  was 
jeSm  feoffee  with .  her  faid  late  baron^  &c.  Thel.  Dig.  36.  lib.  3, 
cap.  1p  £  10.  cites  Mich.  8  H.  4.  IQ.    But  fays  it  was  held  the 


3*  £  10*  cites  Mich.  8  H.  4.  ig.  But  fays  it  was  held  there 
deaily,  that  after  the  death  of  the  earl  fhe  ought  not  to  change  the 
name  of  countefs. 

18.  In  praecipe  quod  reddat,  if  the  feme  of  a  haron^  who  is  neither  *^^  Yjf^jf 
a  dutchefs  nor  countefs j  be  named  Lady  E.  ofM.  this  is  on\v  furplufagCy  ^^  Bl/onr^ 
and  die  writ  fhall  not  abate  by  it  j  quoa  nota  by  award.  Br.  Nu-  in  all  writ- 
cation,  pL  13.  cites  8  H.  6.  10.  ing$,ftuU 

^        ^  f^       ^  be  named 
JLa£fJi  bat  tbe  wives  of  Knights  Ihail  be  named  Damts;  per  c«r.    Het.  83.  Pafch.  4  Car.  C.  B. 


19.  A  Countefs  dowager  peradventure  ought  to  be  named  comitijfa 
dotiffayO^trvfik  the  writ  will  abate ;  per  Pemberton  Ch.  J.  Mich. 
33  Car.  2«  B.  R.  Skin.  15.  in  pi.  16. 

20.  Knight  cannot  be  omitted  in  any  Juit  or  grant  \  but  contra  of  In  every 
GtntUman  esnd  Efquire  5  for  thefe  need  not  be  exprejffidy  but  in  fuits  ^I^^J^ 
where  procefs  of  outlawry  lies  by  the  ftatute  of  i  H.  5.  which  wills,  Knigk,  be 
that  there  a  man  fhall  be  named  by  the  degree,  ftate,  or.  myftery  that  ought  to  be 
be  is  of.     Br.  Nofme,  pi.  33.  cites  14  H.  6.  15.  K^ght,afc. 

Thel.  Big.  36.  lib.  3.  cap.  3.  f.  14.  cites  Hill.  1  z  H.  4. 198.  and  7  H.  6, 15.  and  Hill.  14  U.  4.  as* 
#4  U.  6. 15.  Mich.  15  E.  4.  14. 

21.  A  writ  of  error  was  brought  to  remove  a  record  between  Hob.  317. 
G.  S.  Knight  and  Baronet^  and  the  trutiii  was  that  Sir  G.  S.  is  noty  ^^^{^^^ 

neither 


9i  sitAmaui 

&p.aott     neither  vns  named  knight  in  all  the  records    Ancl  per  cor*  the 
noc  appear.  ^^^  Knight  is  part  of  die  name,  and  fo  no  record  was  removed  | 


6j3'  P^5-  ^'^^^s  ^  material,  that  the  addithn  where  there  is  none,  [where 
dtet  s.'c%  lie  is  not]  or  the  mljlpon  where  he  is  knight,  makes  it  no  fuch  re« 
l!?«i  ^'^^       cord.    Hutt.  41.  Mich.  18  Jac.  Sherlcy  y.  UnderhiU* 

CtS*  never  ■  ^  m 

was  a  ^nigbt,  but  a  Baronet  only ;  and  it  was  held  a  manifeft  variance^  and  tbtt  the  reoord  was 
not  removed. 

[0^1       Km^  is  m»  an  addition,  but  part  of  a  man's  name ;  for  it  being  a  name  of  dignityy 
^T  J    it  becomes  as  much  a  part  of  a  man's  name  as  his  name  of  baptifm ;  per  Holt  Ch.  J* 
•Carth.440.  HUL  9  W.  3.  B.  R.  The  King  v.  Bilhop  of  Chefter.-*— 5  Mod.  301.  S.& 
IkS.P. 

Kof  •  S7.  22*  A  knight  and  baromt  was  indited  for  not  repairing  a  hsgh^ 

ti«  Mr!^  way,  and  named  only  knighty  and  good,  becauTe  baronet  is  a  tide 

Holboum  fince  the  ftatute  of  additions.    Lat»  16*9.  Trin.  2  Car«  Sir  Richard 

faid  it  was  Lucy's  cafe. 

refolTcd  in 

C.  B.  [in  fome  other  cafe,]  that  in  an  a^on  brought  againil  a  baronet,  he  ou|ht  to  be  named 
llaronety  and  that  there  is  a  claule  in  the  patent  that  they  ihall  be  impleaded  bf  fucn  name^  and  the 
indi6bnent  in  the  principal  cafe  was  quafliidy  becaufe  it  did  not  fhew  of  what  place  the  defendaol 
was  inhabitant  —■  Tiar.  169.  S.  P. 

To.  346.  23.  Sir  William  Ferrers  Baronety  wat  arrtjled  upon  debt  hj  th% 

coidinffir  "^'"^  ^  William  Ferrers  Knight  and  Baromty  and  one  of  the  ier« 
and  that  the  jeants  was  killed,  upon  which  he  was  indided  Trin.  10  Car.  in 
warrant  to  B.  R.  and  refolved  per  cur.  that  it  was  not  murder,  becaufe  the 
^n<^    capias  was  mifawarded.    D.  88.  Marg.  pi.  107. 

good.*"— Cro.  C.  37 1.  pL  6.  Sir  Henry  Ferrer's  cafe,  S. C.  accordingly. 

24.  Trefpafs  againft  A.  B.  Baronet ;  he  pleads  in  abatement  that 
he  is  a  Knight  and  Baronety  and  good.  Carth.  14.  Mich.  3  Jac.  2» 
B.  R.  Jeffries  v.  Snow. 
«Ld.Rayra.  25.  Affumpfit  by  bill  againft  Sir  J.  G.  KnU  The  defendant 
Sfmere  V.  P^^^  ^  abatement  that  he  was  Knu  and  Bart.  It  was  moved 
German^ '  to  amend  upon  payment  of  cofts,  and  infifted  that  the  adion  being 
s.  C.  fays  by  bill  the  addition  was  not  material,  not  being  within  the  ftatute 
b^  tl^  tide  <^^^^o°s>  bu^  i^  ^^s  denied  to  amend,  diere  being  nothing  to 
of  Bart.  amend  by,  and  die  defendant  had  taken  advantage  of  the  fiml^ 
only,  and     x  Salk.  5a  pi.  12.  Pafch.  2  Ann.  B.  R.  Lepara  v.  Germain.' 

defendant 

pleaded  he  was  Knt.  and  Bait<  and  iflTne  was  joined  thereupon,  and  the  court  wovld  not  make  a 
rnle  for  amendment.  It  was  then  moved,  that  the  latitat  was  Knt.  only,  and  therefore  moved 
to  make  the  declaration  agreeaUe  to  the  latitat*  for  that  the  omiffion  of  Bart,  in  this  cafe  being  » 
fnit  by  bill  was  not  materialybeeanfe  Bart,  is  no/  ^t  tfiU  name  at  Knt,  is,  and  fnits  by  bill  are  ncc 
within  the  ftatute  of  additions ;  and  Powel  T-  feemed  to  be  of  that  opinion,  faying  that  the  books 
warrant  fuch  a  difierence,  and  cites  the  36  H.  i.  30.  as  that  a  Bartm  McAtcnly  be  named m  a  Km.  t 
£ffi  in  a  writ ;  and  Kolt  Ch.  J.  agfeed  the  faid  eafe,  but  laid  the  reafon  of  it  was,  that  then  Barons 
were  fo  by  tenore,  and  were  fnmmoned  to  jMrliament  by  right,  and  were  not  then  created  by  let- 
ters [»tent,  as  at  this  day  |  but  that  then  the  law  was  otherwife  of  titles  of  dignity,  as  of  Earl,  whicli 
was  pan  of  the  name,  and  now  it  is  otherwife  of  Barons,  when  they  are  created  by  letters  patent^ 
for  new  it  is  a  tkle  of  dignity,  and  parcel  of  the  name,  the  fame  law  of  Bart,  which  is  made  a  tids 
of  cUgnity  by  letters  patent,  and  therefiira  a  Baronet  ought  to  be  named  fo  in  all  judicial  proceedings* 
titlierwife  they  will  abate^  and  k  is  no  objection  that  it  is  a  new  title,  for  fo  is  Vifcount,  begon  \n. 
the  tinenf  H.  ^.  Marquefs  in  the  time  of  R.  x.  and  Duke  in  £•  3.  and  though  they  are  new  titlet 
they  f&all  be  named  fo  in  all  proceedings  againft  them. 

Jib.  J.  S.  Jl^lesy  and  J.  S.  Dominusy  are  to  be  intended  two  dif- 
lercQt  perfons«    In  records  and  legal  proceedings  the  wboU  name  is  t9 

h 


hejeifrrtb^  and  therefore  in  fuch  cafe  J«  S.  Mil.  ipud  bejntended  , 

of  fuch  an  one.  Mil.  who  was  no  lord.    lo  Mod.  284*  Hill.  1  3  .o. 

i.  B.&.  Nutton  V.  Crow.  ^  _.^^ 

Ejjuirei  and 

if.  Ifz  gentleman  will  occupy  any  tradei  he  may  be  called  .and   ^'  v^ 
written  by  the  name  of  bis  trade,  and  not  gentleman.     Cro.  £»  884. 
pLlo.  Pafch.  44£liz.  C.  B.  Devent  v.  Popham. 

28.  The  fins  5^  all  the  Peers  and  Lords  of  pdrliameni  in  the  life 
of  their  fathers,  are  in  law  Efqs.  and  fo  to  jbe  named.  By  this  fta- 
tute  the  ddeft  fon  of  a  Knt.  is  an  £fq;  2  Inft.  667. 

29.  A  roan  may  have  an  addition  of  gentleman  within  this  fta-  f  Q  ^  1 
tute,  if  he  be  a  gentUman  by  office^  (though  he  be  not  by  birth)  as  ''     ^  ^ 
nlany  of  the  king's  houfhold  and  of  other  lords  be^  and  derks  being  p^  amtUmam 
officers  in  die  king's  courts  of  record;  and  if  they  be  out  of  their  byrtpuiatiomf 
^ce  they  are  but  yeomen^  and  yet  as  long  as  they  continue  m  their  ^^^  ^^  '^=^- 
office  ^ey  ought  to  be  named  gentlemen  as  their  due  addicioiu  L^[|^h,^* 
2  Infk.  660.  cites  28  H.  6;  4;  a.  5  £«  4*  33.  accordingly.  14  H.  nor  by  oV- 

6,   15.  fice,norb/ 

creation, 
but  tmmon/j^  called  Gentlemaii|  and  htrm  ky  eb4i  utmkf  i»  a  ftlfBcieat  additidti  within  t^iis  adl ;  and 
fojt  was  adjudged  in  Cater*s  cafej  Hill.  25  Eliz.  C  B.  but  if  he  be  named  Yeoman  he  cannot 
abate  tbe  writ,    a  InH.  668.  A  matbetnatik  tHnJkr  beinfc  offered  for  bail  .by  the  name  of 

GudUmaxf  Halt  laid  Im  was  one  by  bis  profefiion.    tx  Mod.  149.  Micti.  10  W.  3.  White  v. 
MoUony. 

30.  And  Generofus  &  Generofi  are  good  additions,  and  if  a  Gentle-  ♦  I>.  88.  a. 
woman  he*  named  Spin/ief  in  arty  brigifaal  Writ,  &c.  appeal  or  in-  j^f^'^E^i 
didment,  (he  may  abate  and  qualh  the  fame;  for  ihe  hath  as  good  s.p. 
right  to  that  addition  as  Baronefs,  Vifcountefs,'  Marchionefs^  or 
DutcheiS)  have  to  theirs.     2  Inft.  668. 

31.  There  is  finall  difference  between  an  ef quire  and  a  gentleman  i  Since  the 
t6t  evefy  efquire  is  a  gentleman^  and  every  gentleman  is  arma  ge-  ^^^^^  ^ 

ICnS.      2  Inft.  668.  ^   Ef^uire  and 

GentleniaH 
were  more  Ireqimitly  by  force  of  this  a^tufed,  as  additions  in  originals^  &c.  and  afterwanb  wcr4 
•nmrnoiiiy  iiied  ia  deeds  and  other  fjpedaliies.    a  Inft.  668.  cites  35  H.  6.  55.  b. 

32.  Where  J^.  S*  gentleman  oft)^  was  outlawed^  and  J.  S.  of  D> 
was  taken  on  me  capias  utlagatum,  it  was  h^^lJ  that  he  may  plead 
-this^  and  if  on  4e  fcire  facias  he  be  found  yeoman  r.iid  not  gentle- 
itaan,  he  (hall  be  difcharged ;  foi*  the  outlawry  remains  ill  force  agaiiifl 
J.S.  of  D4  Gentlemani    Jenk*  ii6.  pL  29. 


jiA  HbitUtHm 


33.  The   additions  of  Teontan  or  Genttemetn  are  additions  ad 
ptacitam*     Per  RoIL  Ch.  Ji  8ty.  153.  Mich;  24  Car.  in  TyTon'i 


34*  A  mSul  nl2iy  have  Me  addition  at  oni  day  and  in  HHe  place^  and 
yet  may  have  another  different  addition  at  another  daV)  and  in  ano- 
ther place,  Mich.  2I  Car»  Bi  K}  fot  fome  additions,  viz.  of  Efquire^ 
Centlenlan^  Yeomatl)  icct  are  no  part  of  the  name,  but  addidoi  d 
ad  Ubituix)^  and  as  people  pleafe  to  call  them;  but  the  title  of 
Knifbt  or  Baronet  is  fatt  of  thi  parifi  natm^  aiid  It  \%  material  to  be 


rfehtly  ufed  in  pleading,  but  the  tides  cf  GentUmen  or  Teomm  org 
additions  ad  placitum  to  be  ufed  or  not  iifed,  or  to  be  varied*    L» 
f«iiA«^  P.  R..  34«  cites  Mich.  24  Car.  B.  R. 

^il^aiiifi  taw* 

B?.  Addhi-  ^5,  Additibh  of  a  thing  agaifift  law  is  not  good,  as  Maintainerj 
eScs9H!6.  *<^-  Thel.  Dig.  56.  lib.  6.  cap.  15.  f.  3-  cites  22  E.  4*  i.  Or 
6cS.P.—    Vagabond^  2  R*  3*  2. 

Cio/fcburcb  ^ 

is  adjudged  a  good  addxiion.  Thel  Dig.  56.  lib.  6.  cap.  15.  f.  3.  cites  HilL  9  H.  6.  65.— Br.  A<i- 
ilitions,  pi.  8.  cites  S.  C.  and  S.  P.  accordingly ;  for  it  is  a  thing  permitted  by  the  law. 

Thief  is  not  a  good  addition,  becaufe  it  is  a  thing  puniihable  by  the  law.  Br.  Additions,  pi.  8« 
cites  9  H.  6.  65. 

Vagabtrnd^herakkf  nor  extortiomr  are  not  good  additions,  for  he  ought  to- give  lawfal  addition, 
and  thefe  additfons  mt  tM  iamifuL  Br.  Additions,  pi.  60.  cites  2a  E.  4.  1.— -S.  P.  and  fo  of  jSb^^ 
tbr.    1  Init.  6S8. 


^s  to  other 
matters* 


Thel.  Dig.  36.  Broker  is  a  good  addition ;  for  it  is  a  thing  permitted  by  the 
56.  lib.  6.    law.    Br«  Additions^  pi.  8.  cites  9  H.  6.  65. 

cap.  i^. 

f.  3.  cites  S*  C.  and  that  it  was  faid  there. 

f  86  1  37*  Burgefs  is  not  a  good  addition.     2  Hawk.  PI.  C.  i88,  cap» 

.  23.  f-  III- 

dinft.  668.       38.  Butler  is  no  addition;  for  it  is  only  an  office.    Br.  Addi^- 

S.  P.  Font  tioris,  pi.  50.  cites  5  E.  4.  32. 
IS  not  an  »  r     j  j        t    o 

addition  of  any  niyftery  or  occupation.— —Thel.  Dig.  57.  lib.  6.  cap.  5.  f.  lo.  cites  Pafcb» 

S  E.  4.  3x. 

Br.  Addi-  3gf.  Carpenter  is  a  good  addition  in  debt.  Br.  Additions^  pi.  39. 
^*°r  dtcs      ^^^^  ^^  ^'  ^'  53'  ^y^  *^  appears  in  a  note  there, 

35  H.  6.  55.  s.  P. 

S.P.  For  it  ^.0.  G^amherlqin  is  no  addition;  for  it  is  §nly  an  ^a*  -Per 
a^dkbn  of    Markham  Ch.  J.     Br.  Additions,  pl.  50.  cites  5  E.  4.  32* 

any  myftery  or  occupation*    %  Inft.  668.  TheL  Pig.  57.  lib.  6.  cap.  15.  f.^io.  tites^a^cl^ 

5  E.  4.  32. 

Praecipe  [J.  ^j,  Gtizens  and  lurgejfes  (though  they  zrtfucb  as  are  caJUd  t» 
1*1™^  *f-  parliament)  are  not  fufficient  additions  within  tliis  aft,  as  beinsc  too 
London,      general.    2  Inlt.  000.  cites  27  H.  0.  4.  4  £«•  4.  10.  5  £•  4*  142* 

^c.  is  not      I  H.  5.  3.   35  H*  6.  12. 

good. 

TlieU  Dig.  lib.  6*  cap.  14.  f.  8.  cites  Mich.  35  H.  6.  xa. 

Ti»e|t  I5ig.        42.  Trefpafs  againft  J.  N.  of  B.  in  the  county  of,N,  Farmer^ 

cap.  ic'.  *  Moyle  demanded  judgment  of  the  writ;  for  here  is  no  addition 

cites  S.C.  Certain  \  for  Knight,  Gendeman,  aiid  Poor  Man,  each  of  them  may 

6  S.P.  that  be  farmer, 'and  fo  it  is  rio  condition^  degree^  nor  myjleryy  as  the  ftatute 
good"—  ^*''^'  Quaere-     Br*  Additions,  pl.  10.  cites  28  H.  6.  4. 

5.  P.  X  Inft*  &6S.  xXisX  it  is  not  goodj  becaufe  it  is  not  of  any  xnyllery. 


4}.  Groome  is  admitted  to  be  good  addition,  and  the  ijime  law  of  s.P.  zinft* 

Page  \  aad  note  that  name  of  dignity  is  parcel  of  his  name.     Contra  ?68.  c^  U 

of  Efquire,  Page,  &c.  which  are  hot,  but  addition.     Br.  Addition^  [tm^ ^iibia 

pL  58.  cites  21  £•  4*  71.  tbeaatiit* 

of  H.  5.  beeanfe  it  is  not  any  myfterf* 

44.  Indi6hnent  by  the  name  of  P.  W.  Hofpes^  without  an  An- 
glice,  or  if  it  had  been  Anglice  an  hofty  it  is  no  good  addition. 
Sid.  247,  pi.  II.  Pafch.  17  Car.  2.  B.R.  the  King  v.  Warren, 

45.  Hujhaniman  is  a  good  addition.     Br.  Additions,  pi.  39.  cites  \  '"^  ^^ 
22H.  6.  53.  ^^• 

'46.  Labourer  is  a  good  addition ;  per  cur.     Thel.  Dig,  56.  lib.  6.  Br.  Addi- 
cap.  15.  t  I.  citesHiD.  3H.  6.  31.  and  that  foit  is  agreed  Pafch.  cU^^Bu' 

5  E-  4-  33-  6. 53.  «•  ?• 

—-2  \ii% 

46S.  S.  p.  Bttt  Labourer  Is  mt  a  good  addition  fw a  woman,  a  Ld.  Raym.  Rep.  1 169.  Powel  J. 
cited  it  as  Pafch.  ^  Ann«^  £.  R.  (he  Q^eea  v.  Maddox.— — -2  Salk.  643.  pi.  7.  S.  C.  botS.  P.dM 
not  appear. 

47.  Note  Aat  Litter-man  was  admitted  a  good  addition  in  de-  Thel.  Dig. 
laaue.  Qs'^  ^^^^i^  myftery  dus  is"?  Br.  Addildonss  pi.  59.  cites  ^^'  ^^'  ^ 
21  E.  4.  77.  U.S. p. 

cit^HiU. 
St  E.  4.*  91.— The  Tear-book  fays,  (^are  of  this  additions  for  it  is  a  manreUoiis  ipyftfli)^ 
fpc^-jTBut  Quanie  if  it  be  not  Lighterman,  or  {)erhnps  Hoftler.J 
*  This  feems  mifprinted^  there  not  being  fo  many  foiioSa 

48.  Mercer  is  a  good  addition.  Thel.  Dig.  56.  lib.  6.  cap.  15. 
C  2.  cites  Trin.  4  H.  6.  26.  and  Trin.  5  E.  4.  33. 

49.  Aterchant  is  a  good  addition ;  per  tot.  cur.    Thel.  Dig.      f  87  1 
56.  lib.  6.  cap.  15.  f.  2.  cites  Trin.  4  H.  6.  26.  and  Trin,  ♦  5  ^^  ^^^^ 

£•  4*  33*  tions,pl.  s^* 

cites  loH.^ 
^s.  8.  P^— — la  debt  agatnft  J.  K.  of  B.  mr  chant ,  Rotfe  demanded  judgment  of  .the  writ;  for 
it  is  no  myftery  certaio ;  for  merchants  are  of  feveral  royfleries ;  &  non  jUkKatut ;  for  ^  Cot* 
cor.  It  is  a  good  addition,    fir.  Additions,  pi.  40.  cites  4  U.  />.  a6« 
^  lit.  Additions,  pL  50.  S.  P.  cites  5  £.4.  32.  S.  C. 

50.  ASlkr  is  a  good  addition  in  debt  fir.  Additions,  pi.  30. 
cites  22  H.  6.  53.  and  iays  it  appears  in  a  note  there. 

51.  Pantkr  is  no  addition  5  for  it  is  no  mifterjr  or  occupation* 
alnft.668. 

52.  Scboobnajier  is  a  good  addition,  for  it  is  a  miftery ;  per  cur* 
aLe.i86.  pi.  232.  Mid).  32£liz.  B.R.  Farnam's  cafe.  ' 

53.  Trefpafs  againji  R,  5.  of  fe.  Yeoman>  and  J..B.  his  Servant^  *rhel.  Dly. 
and  it  was  demaxidea  judgment  of  the  writ,  becaufe  A.  B.  had  not  ^p/wf^^ 
fiiflicient  addition;  and  by  the  opinion  of  Babbington  and  others  cites  S.C.* 
theRiy  Sgrvant  is  as  good  addition  as  Labourer  is,  by  which  Rolfe  acconiiof - 
pafled  over  J  quaere,  for  concord'  lib.  intr'  fb.  XK,  But  contra  lll^L^^ 
9  £•  4. 45.    Br.  Additions,  pi.  5.  cites  3  H.  6.  31.  ,  in  debt,  oc 

trefpafs,  or 
a£doa  in  which  proeeis  of  outlawry  lies,  Servant  is  no  jood  addition  upon  the  1  |I*  5-  for  efcry 
moan,  h  farvant  to  the  law  and  to  the  king.    Jenk.  126.  pi.  57.  cites  7  E.4.  lo. 

54.  A  man  was  indicted  by  name  of  J.  B.  of  S.  Servant,  and  S-7«  per 
an  Ac  juftices,  Servant  is  no  addition  j  fir  ruery  9ne  who  is  in  ^'  ^^ 

H  2  firvi^t 


«r 


Sttt^ttionief. 


tToBSypLs^  fervice  is  a  firvanty  he  he  knlgbty  efyulfe^  gmU  yeoman^  gr§mif 

f^tl^ui!  ^^^^^  danfily  friejly  friar^  &c.     fer,  Admtions,   pi.  50*   cites 

dkShmnt       S  ^«  4«  32- 

airaiaftM; 

JV.  SvrvaM  to  J,  5.  laU  tf  C  in  tht  cawdy  of  K.  is  not  good  {  for  Servant  is  no  additioHf  and  theie 

wordsy  latt  of  C,  ihali  be  intended  of  the  mailer^  and  not  of  tlie  fervant.    Br.  IndiAmentt  pL  49. 

cites  9  £.  4*  48* 

Where  the  delendjnt  was  indited  by  the  name  of  A.  B.  Sei^cmt^  it  was  ohjeAed  not  to  be  a  good 
addition  within  the  Itatute ;  but  per  Holt  Ch.  J.  and  Cur.  it  is  a  good  addition ;  for  it  is  certaio. 
a  Ldi  Raym.  Rep.  968.  Trin.  l  Anncy  Anon. 

80  where  a  fervant  was  tndtdled  for  a  trefpafs  done  by  him  by  the  commaml  of  his  fnaHery  by 
•the  name  of  ^.  B.  Strvatu  to  J,  S,  Holt  Ch.  J.  held  that  (Servant  to  J.  S.)  is  a  good  addition,  i 
Afod.  58.  Mich*  a  Annacy  Bk  R.  the  Queen  v.  Hofkins. 

Servant  ^«  55,  Some  hdd  that  Servant  was  a  good  additioiu  Br.  Additions^ 
*^-y^^jJ^^  pi.  56.  cites  14  E.  4.  7.  But  Brooke  fays  Quaere;  for  Servant  is 
tion.  Thel.  no  addition  by  the  common  law,  as  it  is  uud  there. 

Dig.  56. 

lib.  6.  cap.  t5.  f.  I.  cites  5  E.4.  33.  and  Trin.  7  E.  4.  ro.  and  HiU.  * 9  E.  4. 50.  »  S.  C.  cited 
D.  46.  b.  pi.  z,  I  Servant  is  no  addition  withw  the  ftatute  H.  5.  bacaofe  it  is  not  any  nnyftery* 
a  Inft.  668. 

56.  Smtth  is  a  good  addidon  in  debt.    Br.  Additions,  pL  39. 
cites  22  H.  6.  53.  and  fays  it  appears  in  a  note  diere. 
fir.  Addi-         ^j.  It  is  (aid  that  Single^wonian  is  a  good  addition  of  one  that 
dtafslo*"  *^  ^^  virgin,  wife,  nor  widow.    Br.  Additions,  pi.  56.  cites  14  £• 

and  S.  P —  4*  7* 

fir.  Additions^  pi.  64.  cites  10  H.  6.  ii«  S.  P. 

S.  P.  per  58.  Sfinjler  is  an  addition  indifferent  to  a  man  as  well  as  to  a 

cur.  obiter,  ^n^j^an ;  for  per  Spilman,  there  are  divers  men  in  Norfolk  that  are 
PiichVij     woiied-fpinftcrs.    0.47.  a.  pi., 5.  Pafch.  3i&32£liz. 

Car.  1.  B.  R.  10  pt  1 X. 

fir.  Addi-         5n.  TayUr  is  a  good  addition.     Br.  Additions,  pi.  15.  cites  3$ 

tions,pl.39.  H  6.  <«. 
titcs  at  H.  "•  ^*  55* 
6. 53.  and  (ays  it  appears  in  a  note  there  that  it  is  a  good  addition  in  debt.— — >a  Inft.  €68.  S.  P.  ' 

[  88  1         7^'  Qmnrc  of  degrees  cf  do£lorsy  maftersy  and  fuch  like  rf  fb^ 
univ&fities.    Thel,  Dig.  57.  lib.  6-  cap.  15.  f.  i3» 

He  that 

h:ith  taken  any  ^egrm  im  atbtr  mavtrJUy^  may  be  named  by  that  degree  without  qne(Hont  bein^ 
within  the  direA  letter  and  meaning  of  this  a£i ;  and  if  he  hath  talcen  any  degree  in  diYinJty,  be 
may  have  the  additiou  ofCUrL    a  Init  668.  cites  35  H*  6. 55.  b. 

Br.  Addi-  ni.  Widow  is  a  good  addition;  quod  nota.  Br.  Additions*  pi« 
'^tt  64-  cite.  10  H.  6.  «.  "^ 

and  S.  P.**— »TheL  Dig.  56.  lib.  6.  cap.  15.  1 4.  cites  S.  C.  and  S.  P.  and  14  E.  4. 8. 

72.  tVjfe  is  a  good  addition  \  per  cur.    %  Le.  183.  Midk  3a 
Eliz.  B.  K.  in  pi.  226.  * 

T*^*^  |3»  Teonum  cannot  be  outlawed  by  the  addition  rf  Hujbandman^ 
•dditfon  ™  "P^"  pleading  that  he  was  yeoman  iffue  was  joined,  and  it  was 
within  the   tried  by  a  jury.    Jcnk.  127.  pi.  39. 

AatuteH.^. 

•ad  is  appUed  My  to  the  man  and  not  to  tbe  woman,    a  Init  668.  cites  10  £.  4. 16. 


(D)    Where 
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(D)     Where  there  arc  feveral  of  the  fame  Name, 
How  they  are  to  be  diftinguiflied. 

t.  T  N  account^  one  who  had  the  fame  name  with  the  defendant 
^  profiered  himfeif  ready  to  anfwer  if,  &c.  And  the  plaintiiF 
TipEed  that  be  was  not  the  fame  perfm  againft  whom,  &c.  And 
becaufe  he  did  not  put  a  diverfitv  of  tne  names,  as  Elder  or  Younger^ 
die  writ  was  abated*  Thel.  Dig.  54.  lib.  6.  cap.  13.  f.  x.  cites 
Hill*  18  £.  2.  Brief  834.  and  that  io  agrees  Pafch.  14  £.  3.  Brief 
^jt.  and  Mich.  22  £.  3. 14. 

2.  In  precipe  quod  reddat  againft  W.  de  M.  The  tenant  faid 
diat  dierc  were  2  IV.U  de  M.  in  the  fame  vill,  viz.  the  fin  of  IV. 
and  thefon  ofH.  yet  the  writ  did  not  abate.  Thel.  Dig.  54.  lib.  6« 
cap.  13.  f.  2«  cites  Mich,  20  £.  2.  Brief  850.  and  that  it  was  fo 
agreed  in  dower,  Pafch.  I  £.  3. 9*  For  he  who  appears  may  dif- 
claim  if  he  be  not  tenant. 

3.  In  trtfpafs  brought  againft  one  W.  and  J.  his  fin^  the  opinion 
was  tbat  the  writ  Ihould  abate,  becaufe  he  had  %  fins  named  J»  and 
no  direrfity  put,  &c.  becaufe  it  is  in  a^on  where  a  man  (hall  be 
outlawed.  Thel.  Dig.  54.  lib.  6.  cap.  1 3.  f.  3.  cites  Mich.  5  £. 
3.  230.  241. 

4.  In  account  againft  Jo.  B.  it  is  no  plea  to  fay  that  there  is 
%.  A  the  father^  and  Jo*  A  the  fon^  and  that  he  is  the  father^  &c* 
For  the  father  ihall  not  change  his  name  for  the  fon.  Thel.  Dig« 
54.  lib.  6.  cap.  13.  f.  4.  cites  8  £.  3.  Brief  449.  Pafch.  20  £.  3. 
Brief  683.  And  that  fo  it  is  adjudged  Pafch.  7  H.  4. 14.  and  Hill. 
21 H.  6.  20.  Trin.  33  H*  6.  33.  and  Mich.  33  H,  6. 53.  and  HilU 
39  H.  6.  48. 

5.  He  need  not  give  addition  for  diverfity  of  the  name  of  the 
plaintiff.  Thel.  Dig.  55.  lib.  6.  cap.  13.  f.  lO.  cites  Hill.  18  E. 
3.  ^  and  iays  fee  Hill.  32  H.  6.  33. 

o.  Bstt  in  ajjife  againft  Jo.  de  Ma.  it  was  pleaded  that  there  were 
2  Jo/s  de  Ma.  the  elder  and  younger.  Thel.  Dig.  54.  lib.  6.  cap, 
13.  f.  2,  cites  22  A(r.  14. 

7.  But  in  account  againft  W^  de  W.  one  faid  that  there  were 
a  W.'s  de  W.  the  elder  and  the  younger,  and  that  he  was  the 
younger,  bv  which  the  writ  abated.  Thd.  Dig.  54.  lib.  6.  cap.  1 3, 
1. 3.  cites  Trin.  4  £.  3. 145.  and  28  £.  3.  94. 

8.  If  there  be  7.  S.  the  father^  and  J.  S.  the  fin^  and  the  father  [  89  ] 
is  iwipieaded  by  a&on  of  trelpafs,  he  mall  not  have  the  addition  of  ^^jj^^.^  j,,^ 
ddcr ;  for  the  father  Jball  not  change  his  name  for  the  fin  \  but  it  is  faiUr  ami 


elfewhere  diat  the  fon  (hall  be  named  the  younger,  where  he  hj  ^  ^'-f 
is  impleaded  by  uefpafe.    Note  a  diverfity.    Br.  Mifiiofraer,  pi.  65.  'j^'^„^;, 
cites  2X  H,  6.  26, 27.  and  *  7  H.  4.  ii.  an  9/  ow 

and  the  f am 
mtmef  the  eider  or  the  father  (hall  not  change  his  oain«  for  the  younger  ^r  for  tht  fon;  hue  the 
ion  or  the  yooogcr  brother  ihall  be  nuneU  J.  C.  the  younger,    hr,  Noftne,  pL  30^  Qitcjs  f  37  H* 
6.  %^ 

Trf^jfs  1^  5  R,  1.    The  defendant  faid  that  there  zrt  %  of  bit  name  in  tbt  fami  vilt^  tldft  and 

r,  and  it  U  not  exprdTed  which  of  them  b^  is ;  jc  noa  aUocatUTi  becavib  1m  it  tto  iime  p«r- 

B  I  iuAx 


^ 


aODittOttjET. 


• 

fon ;  and  it  U  faid  there,  that  the  younger  fliaU  have  addition,  but  not  the  elder,  and  efpecially  hi 
cafe  of  the  father  and  his  fun ;  for  the  fon  fhall  give  place  to  his  father,  and  fliall  have  additions 
e  contra  of  the  father.    £r.  Addition,  pl.ia.  cites  33  H.  6. 53  &  54. 

*  Br.  Additioas»  pL  18.  Is  pL  34.  cites  S.  C  in  «xigeDt. 

■f  Bn  Additions,  pl.43«  cites  S.C. 

9.  No  addition  fhall  be  put  to  differ  the  names  in  indUfmenti 
Ibr  this  fhall  chanfi:e  the  indifhnent,  which  cannot  be  without 
llie  jurors.  Thel.  Dig,  55.  lib.  6.  cap.  13.  f.  6.  cites  Mich.  9 
H.  4.  ^ 

10.  Debt  againft  J.  S,  &fB.  ytmum^  The  defendant  (aid  that 
there  are  2  J.  S.'s  of  B.  yeomen,  viz.  he  and  his  &dier,  and  be- 
caufe  he:  is  not  named  younger,  judgment  of  the  writ;  and  by 
fcveral,  the  fon  fiall  change  his  na?ne  for  the  fatherj  hut  mt  the 

fttherfor  the  fon^  nor  one  coufin  for  another^  nor  a  Jiranger^  n&r  a 

neighbour  for  another^  but  between  father  and  fon  only ;  and  per 

Prifot,  the  addition  Jhall  not  be  younger^  but  7,  S»fm  of  J.  S.    Quod 

liota.     Br.  Additions,  pi.  47*  cites  39  H.  6.  46.   .. 

Where  n.  But  by  him  and  Aihton  J.  Lecaufe  it  was  J.  5.  yeoman^  €Xi^ 

^^ut'mI^  c«/«r  of  the  tejfament  of  W.  N.  it  is  a  fufficient  declaration  what 

ungmfhing     J.  S.  is  impleaded,  without  the  word  Tounger  or  Son.    Ibid. 

the  p'*fM, 

it  makes  the  addition  of  Senior  ofni  Jvnior  not  neceflary ;  as  where  the  ad^ion  was  againft  A«  B.  in 
cu(^odia  MarefchalTi  i  there  if  you  would  take  advantage  of  the  want  of  addition,  yon  muft  ihew 
that  there  is  A.  B.  the  fiidier,  fcc.  in  cuHodia  Marefchalli  too.  i  Salk.  7.  pL  x6.  HilL  %  Jkoaat^ 
JB.  R.  Lepiot  v.  Brown. 

12.  Debt  upon  a  leafe  for  years  againft  J,  E.  and  one  J.  E.  came 
to  the  bar,  and  prayed  the  court  to  mark  him;  for  be  (aid  that 
there  are  2  J.  EJs  in  the  fame  villj  viz.  the  father  and  the/on^ 
and  the  fin  is  he  who  now  appears  at  the  exigent,  and  frcned  iiat 
the  plaintiff' declare  againft  fjirn^  who  did  fi\  to  which  he  faid  that 
the  plaintiff  did  not  leafe  to  this  %  E.  who  now  s^pears^  &c.  proot^ 
&c.     Per  Jenney,  This  is  no  plea;  for  he  ought  to  fay  that  be  eSd 

P  See  (P)  fifft  leafe  generally ;  for  by  his  *  appearance  he  has  affirmed  that  be  is 
the  fame  perfon.  And  the  court  in  a  maimer  agreed,  that  he  who 
is  impleaded  ihall  be  intended  the  father,  becaufe  he  is  impleaded 
without  addition,  and  fo  it  Jhall  be  intended  that  be  who  appeared 
is  the  father^  becaufe  he  appeared  generally ;  and  did  not  (hew  the 
leafe  made  to  him  where  he  is  fon,  in  which  cafe  he  (hall  be  named 
junior ;  and  after  it  was  held  by  the  court  that  it  is  a  good  fJea  for 
the  defendant,  quod  non  dimilit,  prout,  &c.  to  the  arorefeid  J.  £• 
and  therefore  it  feems  the  plaintiff  might  have  faid,  that  he  who 
aj^ared  is  not  the  fame  perfon,  but  other  of  the  fame  name,  with 
4wdition,  &c.     Br.  Mifiiomer,  pi.  49.  cites  5  E.  4.  57. 

13.  But  in  precipe  quod  reMat  it  was  held,  that  he  need  not  to 
put  addition  of  Elder  or  Younger,  but  where  there  is  father  and 
fon.    Thel.  Dig.  55.  lib.  6.  cap.  13.  £  9.  cites  Mich.  33  H.  6. 

3.  and  fays  fee  9  M.  7.  21.  agreeing.     And  that  fo  it  is  held 

lilK  39  II.  6.  48.  where  it  was  granted  alfo  for  law,  tiiat  wben  be 

who.  appears  is  the  fame  perfon  «)^  is  fued^  be  need  not  give  addi^- 

X  9^      tionfor  diverfity ;  but  when  another  of  the  (ame  name  and  fumame 

appears^  who  is  not  fued,  thei^  the  plaintiff  ought  to  give  diverfi^ 

. .    and  that  fo  agrees  Pafcb.  27  H,  8.  u 

14,  Trcft 


%. 


14.  Trefpafs  ^inft  J.  S.  ofD.  The  defendant  jaid  that  then 
crt  2  y.  S.*s  in  D.  the  eldejl  and  the  youngefi^  and  this  is  the  youngs 
eji\  judgment  of  the  writ  for  de&ult  of  this  addition ;  and  becaufe 
be  is  not  outlawed,  nor  ever  appeared,  nor 'at  any  mifchief,  this 
addition  was  entered  in  the  roll,  and  the  writ  awarded  good.  Br. 
Brief,  pi.  471.  [468.]  cites  44  £.3.  34." 

(E)     Good.     Without  Surname. 

i.TlUT  writ  brought  againft  William  Melton^  archhijhop  of 
■*^  Tork^  was  adjudged  good.     TheL  Dig.  35.  lib.  3.  cap.  3. 
£  5.  cites  Hill.  12  E.  3.  Brief  480. 

2.  Writ  was  brought  againft  the  majier  of  an  he/pitalj  by  his  ^ut  Ibid. 
name  ofbaptifm  and  name  of  dignity  in  the  commencement  of  the  the^con!^ 
writ,  and  after  in  other  places  of  the  writ  by  his  name  of  baptijm  tnuy  is  ad- 
w/y,  and  adjudged  good.     Thel.  Dig.  51.  lib.  6.  cap.  3.  (Tia.  cites  judged  in 
Hin.  7  E.  3.  309.  Tp^^f. 

Mich.  t4£.  3.  31.  where  it  was  faid  that  he  ought  always  to  name  him  by  his  name  of  dignity 
<mly>  and  in  the  other  places  of  the  writ,  %%  £.  3.  5.  and  that  fo  agrees  a6  Afll  i  x.  and  Mich.  7  H* 
6. 14.    But  liys  Quaere  in  a  writ  againft  a  knight  atidjerjt.mt  at  law, 

■ 

3.  Plaint  in  replevin  was,  that  Johaf^nes  Capellanus  Cantaria  Andfoof 
Beata  Maria  de  X>*  queritur,  &c.  and  becaufe  nofurname  was  ex-  Xf^TfH 
prejfedi  the  plaint  was  abated^  and  return  awarded;  notwithftandlng  tbcyihall 
it  may  be  intended,  by  Prifot,  that  he  is  Incorporated  by  fuch  name«  **°*^,.  j. 
Br.Nofme,  pi.  3.  cites  27  H.  6. 3.                ,  aameJ.IbMU 

4.  But  it  was  agreed,  that  J.  Abbot^  or  J.  Mayor^  &c,  is  good  But  if  a 
without  fumame.    Br.  Nofme,  pi.  3.  cites  27  H.  6.  3.  Same  of  5^ 

mayor  of  (uch  a  city,  brimgs  writ,  aul  ptnfing  the  writ  another  h  modi  mayor^  the  writ  (hail  abate ;  but 
\%  is  vihirviifi  if  he  be  named  Jo,  StiU  Mayor,  &c.  per  Prifot.  Thel.  Pig.  x86.  lib.  it.  can.  i6. 
f.  8.  cites  31 H.  6.  35.  for  he  has  now  fuch  name  by  which  he  may  be  fued  j  but  in  the  firxt  cafo 
by  the  making  of  the  new  mayor  liis  fumame  is  gone. 

5.  It  is  iiifficient  for  men  of  dignity  to  name  tfaemfelves  by  their  Martin  was 
names  of  baptifm  and  of  dignity  without  anv  other  furname>  as  ^t^Jt^Jl^^^ 
John  Duke  of  A^  John  Earl  of  A.  Richard  Bijhop  of  A.  William  pafsan  wr/ 
Abbot  of  W.  &c.    Thel.  Dig.  35.  lib.  3.  cap.  3.  t  5.  cites  Hill,  Pi^  *^* 
7E.4.'Briefi63.  i/™- 

Holland  earl  of  Huntingdon.  Thel.  Dig.  35.  lib.  3.  cap.  3.  f.  5.  cites  7  H.  6.  29.  but  adds  quxre^ 
for  Pitzh.  does  not  abridge  it  fo. 

A  Dhktj  &c.  by  the  common  law  might  be  named  by  his  Chriftian  name  apd  name  of  di^tf  4 
which  iUnds  in  Heu  of  his  fufname.    2  Init  666. 

6.  It  was  laid,  that  writ  brought  againft  one  by  name  of  J.  Fili^ 
ILStiU  is  not  good,  becaufe  there  b  no  furname  before  this  word . 
(Filio.)     Thel.  Dig.  50.Jib,.6.  cap,  a,  (bis)  f.  2.  cites  Tjrin.  xo. 


JJ4     ^  in  WUh 


9* 


(F)    With  a  Nupcr. 


f .    A  Writ  of  debt  was  adjudged  good  agatttjl  one  who  bad  he0i 
•**-  clerk  of  the  worksyi^c.  ythe  king  for  things  fold  to  die  ufe 

of  the  king  whereof  the  defendant  was  allowed  in  the  Exchequer^ 

without  naming  him  nuper  clericum  of  the  warks^  &c*     Thel.  Dig. 

51.  lib.  6.'  cap.  4.  f.  2.  cites  Mich.  1 1  H.  4.  28. 
tr.  Brief,         2.  Debt  againft  jf.  B.  of  S.  late  of  J.  and  the  defendant  anfiver^d 
pl.4j6.cites  fQ  ifQily^  the  plaintiff  Jhatl  maintain  hut  the  one  onfyi  notaj   but 

Brooke  favs  it  feems  it  (hall  not  be  fuiFered  at  this  day.    Br.  Ad* 

ditionS)  pl«  31*  cites  19  H.  6.  66. 

3.  Debt  was  praecipe  W.  B.  late  bijhop  ofLandaffe^  alias  di&us 

late  prior  of  C  and  becaufe  he  did  not  Jhew  of  what  degree  he  is 

the  dqy  of  the  }vrit  purcjhafedy  thtrefore  the  writ  was  abt^.     Br* 

Additions,  pi.  32.  cites  21  H.  6.  3. 
S.  f .  Br.  4.  Where  a  man  is  impleaded  by  name  of  R.  S.  of  L.  merchant^ 

Brief, j>i.  jatg  attorney  for  N.  that  which  ccnus  etfier  the  nuper  is  voidj  unUfs 
S.^C.  an?  in  fpecial  cafesy  as  where  he  is  impleadfed  by  name  of  R.  S.  of  L. 
S  P.- ^  efq;  late  Jheriff  or  efcheator  of  fttch  a  county,  and  counts  of  an  a& 
^***i*h??*  dfo*^  hj  reafon  of  his  offiuy  zxA  contra  where  he  counts  of^a  ^in^ 
^ap.  17.  f.  which  does  not  ^  come  by  reafon  of  his  office.  Br.  Additions,  pL 
3.  cites  38    4S.  cites  38  H.  6.  24. 

H.  6.  tS. 

Brief  139.    ■       Br.  Nofme^  pi.  34.  cites  S.  C.  and  that  which  comes  after  the  nuper  isNiot  parcel 

of  his  name. 

S.P.and  fo       ^,  In  praemunife  the  defendant  was  piSimed  late  monk  ofB,  and 

de  f^*^  and  ^^  ^^  ^^^^^  *^^  ^  "'^  ^^^*'  '^  *'  named  hj  the  ftatute  of  what 
pot  nuppr  n^iflery  he  is  at  the  time  of  the  writ^  &c.  prccifefyj  and  not  of  what 
Wicpf  uc.  myftery  he  was-,  but  as  to  the  vill  he  moj  Jay  nuter  of  fuch  a  viu\ 
'^^\^^l\    note  a  diverfity.     Br.  Additions,  pi.  41.  cites  9  E.  4.  2. 

fap.  1 5.  f.  8.  cites  S.  C.  and  »i  H.  6.  3.,  j  z  Inft.  670.  S^  P.  and  cites  $.  C.  but  a  nuper  may  be 
of  the  town,  Sec.  becaufe  nieii  onen  change  their  habitation  \  and  this  diftin^on  appears  by  the 
adl  Jtfelf  by  the  tvords  relating  to  towns  and  hamlets  (viz.  where  they  were»  or  are.) 
'  \Sniere  a  ftrjm  maket  a  wtitvig  by  n^nu  ofpatfm  of  D.  and  after  '*'  f»^  parfam  tf  S.  the  writ  ihall 
lie ^fm  of  ^.  ^t  parfm  of  D.  gr.  Yaiiance,  pL  35,  cites  f  2 Q.  4. 5.«.^Br.  Brief,  pi.  i»6.  cAa 
S.  C. 

So  ofbifhop  of  L.  travJUatd  to  W.  the  writ  (ball  be  bifhop  of  W.  late  biihop  of  L.  pfr  Haqlc« 
jbid. Br.  Brief,  pi.  I a$.  cites  S.C, 

And  a  writ  was  brought  againft  one  by  name  of  A.  D.  of  Shm>!  in  the  county  of  Nf  id^UeieZt 
fmperMAtf'ulUn>9Xi'\  it  v:^  lield  good  l)y  Newton,  and  that  the  plaintiff  may  mainUin  the  one  or  the 
other.  The!.  Di^.  56.  lib.  6.  cap.  14. 1. 1 7*  cites  "Pafch.  i  9  H.  6.  |6.  But  it  was  faid  there  that  tbe 
nupcr  is  void. 

•  Br.  Nof-  6.  Where  one  lias  caufe  to  have  aRlon  againft  any  who  was  *fie» 

me,pL56.  riffo^  colleffor  by  reafon  of  his  officey  he  ought  to  name  him  nuper 

eordingly,  flicriff,  or  nuper  coHelaqr  in  his  writ,    Thel.  Pie.  51.  Kb.  6.  cap,  4. 

and  fays  it  £  4.  cites  Trin.  15  £.  4.  27.  where  it  was  (aid  that  a  coUoSof  U9II 

^Pi^cars  not  remain  colleftor  but  only  till  the  day  which  be  has  to  pay  the 

9v:^  money  into  the  receipt,  and  that  his  authority  is  determined  after 
fhis  day. 


clerk  IS  not  good;  per  Hufley,  la t^ yeoman  is  not  good,  and  fohefe, 
and  fo  was  the  opinion  of  the  court*  Br.  Additions^  pi.  62.  cites 
22E.4.  13* 

(G)     Namcs;of  Office.  [92] 

J.  TT  was  held,  that  mq/ter  of  an  boftitaf  is  a  name  of  dignity,  and  ^»?  >t  mtb 
-*  fc/ib/r/  land  is  demanded  againji  him^  he  ought  to  be  named  by  *^t  a^jf^j 
name  of  his  dignity.     Thel.  Dig.  50.  lib«  6.  cap.  3.  f.  3.  cites  of/aV« 

IJin.   2  E.  3.  47.  *  faaaioiatf 

ajine  tf  a 
maaor  dim'd  be  good  nocwithftandinff  that  the  tenant  faid  that  he  was  nnafter  of  an  hofpital  o€C 
named,  &€>  becaufe  the  Mng  mamd  lyfiital  tMt  tbtfamt  mamr,  and  the  iiueot  of  the  plaintiff  A%as  Co 
defeat  ai'i  the  eftate  of  the  tenant.    ThcU  Dig.  50.  lib.  6.  €ap.  3.  f.  3.  cites  llilU  9  &•  3*  47*  and 
7  E.  3.  318. 

2*  If  a  man  has  a  name  of  dignity,  and  he  oufied  by  htm  who  has  co^  ^^f^  ^* 
hur  to  ouft  him  of  his  dignity,  as  by  the  ordinary,  though  it  be  by  fri-  ^^^J^ 
vaiiw  ml  duly  made,  there  he  ought  to  fue  to  have  reftitution  of  his  dgian/tim 
.  dignity  befive  that  he  name  himfelf  hj  bis  name  of  dignity,  &c.  vfho'besm 
otherwife  it  is  if  he  be  oufted  by  other,  occ.    Thel«  Di^.  51.  lib.  6.  ^^'^q 
cap.  3.  £  15.  cites  13  AiT.  2.  per  Parning.  ha¥eami# 

bythenaoM 
of  WardMy  and  contra  againft  him  who  ouils  Iiim  by  colouri  as  the  ordinary  by  deprivation*  Jlr* 
Kofroey  pll  37.  cites  13  ACT.  a. 

3.  In  aiHon  real  brought  by  a  prebendary  of  land  of  his  prebend, 
he  ought  to  name  himfeu  prebendary  in  his  writ,  otherwife  it  fliall 
abstte.  TheL  Dig.  36.  lib.  3.  cap.  5.  f.  x.  cites  Mich*  13  £.  3, 
Brief  675. 

4.  But  in  aJKfe  by  a  chaplain  brought  by  one  who  holds  it  of  the  ff^^^ 
€oBati9n  rfthektng^  the  writ  iball  not  abate  notwithftanding  that  he  gj^^sl 
was  n9t  named  by  name  of  parfon,  or  mafter,  or  chatlain,  &c.  be-  wUbm'm^ 
<aufe  the  writ*  [is]  for  all  the  grofs  of  the  chapel,  and  becaufe  it  did  'V^''"  ^4^ 
not  appear  that  dierc  had  been  anv  inftitution.    Thel.  Dig.  36.  ^LSA'tr  D. 
jib.  3*  cap.  5.  f.  2.  cites  Trin.  13  £.  3.  Brief  265.  13  AC  2.        aiiS^weU 

though  it 
be  oftU Uftdajtbe  cbafUi  for  (he  aSHon  is  to  djfj^rwe bis  ituertjt.    Br«  ^ofme»  pi*  68.  citM  10  H.  y* 

5.  Aifife  by  J.  S.  who  was  at  ifTue,  and  the  ajftfe  found  that  the 
land  was  of  toe  prebend  of  the  plaintiff  he  not  named  prebendary,  and 
therefore  the  writ  was  abated,  though  it  was  not  pleaded  \  and  fo 
fee  that  where  the  title  arifes  by  the  name  as  Prebendary,  Prior,  Par* 
ion,  Bilhop,  &c.  bejballbe  named  by  the  fame  name^  &c.  Br.  Nofine, 
jfL  52.  cites  13  Aflf.  II. 

6.  IVardetk  of  a  chapel  in  ajjife  was  not  named  wdrden,  but  he  Br.  Error, 
pending  the  affife  refigned,  anf  the  plaintiff  recovered.  The  fuc-  Jjjj^'s  V^ 
ceflbr  reverfed  the  judgment  by  writ  of  error,  becaufe  his  prede- 

ceflor  was  not  named  Warden  9  quod  nota.    Br.  Nofine,  pi.  38. 
cites  15  AfT.  8. 

7.  Writ  may  be  brought  again/1  one  who  is  provoft  without  nam* 
ing  bim  provojt,  where  nothing  is  demanded  in  right  of  his  provofiry. 

If  Dig.  ^i.  lib.  cap.  3.  xi  14.  cites  HilL  17  £.  3.  u 


1^  9Dttitton0. 

8,  Thel.  Dig.  37.  lib.  3.  cap.  5.  f.  4.  %5  it  feeQi?  by  the  o^ 
nion  of  Trin.  2  U.  4.  23.  that  a  chaplain  tf  a  chantery  may  main- 
tain writ  of  trefpafs  de  parco  /ra£fco  and  afTault,  &c.  Wftbout  naming 
binfelf  chaplain  of  the  chantery  where  he  bad  dijlrained  for  fervices 
due  by  reajon  of  his  chantery, 
Thel.  Dig.        9.  Where  ^are  impedit^Uc  is  brought  againft  a  prior  or  par* 
50.  lib.  6.   j^^  jjg  fljjj  ijQj  compel  the  plaintilF  to  name  him  prior  or  parfon> 
cites  s'.C.     becaufe  by  ^%fuit  he  is  to  defeat  the  name  for  ever.  ^  Br.  Nofme> 
pi.  16.  cites  14  H.  4.  36. 
r  9  '^  1       10.  It  was  (aid  that  the  treafurer,  nor  the  chancellor^  nor  no  ofl^- 
ccr  (hall  be  named  by  his  name  of  office,  &c.    Thel.  Dig.  36.  lib.  3, 
IBr.  Brief,     cap.  4.  £  I.  cites  Mich.  7  H.  6.  16. 

pL  158. 

cites  7  H.  6.  34.  S.  P.  siccordingly.    But  ibid,  cites  23  £•  3.  contra  as  (aid  there  in  Quare  iiDpedit> 

and  15  £.  3.  in  praecipe  qnod  reddat. 

•Bf  II.  Writ  brought  by  name  of  Jo.  Magijlrifive  cuftodis  de  B.  is 

%\f^       good.  Thel.  Dig.  38.  lib.  3.  cap.  9.  f,  8.  cites  Mich.  *  8  E.  4.  19. 
cites  S.C.     and  that  fo  agrees  7  H.  6.  14. 

accordiog* 

]y.«»But  it  feems  that  this  is  itiifprinted  and  ihouM  be  8  £.  18.  b.  pi.  i%,  where  the  writ  wjas  to 
anfwer  the  mafter  or  warden  of  B.  [in  the.dis'undive.]    It  was  objected  that  the  plaintiff  ought 
to  ele^t^ne  of  the  faid  names ;  for  that  he  cannot  have  boih>  &&  Sed  aon  allocatur.  Fur  per  cur. 
.  ail  the  words  made  only  bis  name. 

12.  For  an  annuity  ijffuing  out  of  the  prebend  ofOvington^  beii^ 

annexed  to  the  precentor  In  die  cathedral  church  of  E.  the  writ  of 

annuity  may  be  brought  againft  him  by  name  of  prebendary,  tuV/&- 

out  naming  him  precentor  \  for  this  is  no  digni^  per  opinionem. 

Thel.  Dig.  50.  lib.  6.  cap.  3.  f.  8.  cites  14  H.  o.  14. 

Thel.  Dig.         ^3-  Per  Pafton  and  Newton,  king' s  ferjeanty  cooJtyScc.  who  are 

57.aib.  6.     efquires  there,  may  be  named  dauires^  or  ty  their  mfteries^  as  cook^  &c. 

cap.!  5. cites  and  the  one  and  the  other  mall  be  fuffident    Br.  Additions,  iJ« 

S.C.  and       ,^  TT   ^    ,^  '  *^ 

cor  ingy.         ^^  WhoB  2i  precentor  in  a  cathedral  church  has  a  prebend  an- 
nexed to  bis  precentorihip,  if  he  be  to  bring' ^are  impedit  of  his 
prebend,  he  ought  to  name  himfelf  precentor.    Thel.  Dig.  37.  lib.  3, 
cap.  5.  f.  S»  cites  14  H.  6.  14. 
Debt  was        .  15.  It  was  adjudged  that  a  writ  of  debt  brought  againft  one  be- 
maintain-     Jng  warden  of  the  Fleetyfor  letting  aprifmergo  at  large  without  nam- 
fwa^dcn     »"g  him  warden  fhould  be  good.    Thel,  Dig.  51.  lib.  6.  cap.  4. 
without       £  I.  cites  Mich.  1 1  £.2.  Dette  172.     And  that  fo  agrees  Mich, 
naming        18  £.  3.  35.  But  %$  fee  that  the  contrary  is  £ud  Pafch*  21  £.  4« 

KofmjB,  pi.  56.  cites  Fitzh.  Debt.  173- 

It  appears         1 6.  A  man  fhall  have  writ  of  debt  againft  one  who  is  ordinary 

ofkcn  that  -^thout  naming  him  ordinary  in  the  writ  j  but  it  fuffices  to  lay, 

tion  is  Ad  cujus  manus  bona,  &c.  devenerunt    Thel.  Dig.  51.  lib.  6^ 

broHghttf.  cap.  4.  f.  3.  cites  Hill.  35  H.  6.  42.  ^ 

gainji  an 

vMiutrjf  &c«  fy  his  •ficgf  that  he  0iaU  be  fo  named  in  the  a^ion  againft  him.    Br.  Nofine,  pU  56* 

17.  Bill  brought  againft  the  cuftos  brevium  in  Q  B.  by  the  name 


tfCuJfodts  brtvtum  in  banco  regis  is  good,  and  not  to  fay  in  corn- 
muni  banco.  Thel.  Dig.  51.  lib.  6.  cap.  4.  f.  5.  cites  39  H.  6. 
JBricf  141. 

18.  An  attorney  cfthe  Common.  Pleas  by  general  writ  of  debt  may  In  writ  of 
fuc  for  money  paid  by  him  in  the  fuit  of  the  defendant  without.  nam«  ^^^  **y 
iiig  him  attorney,     nut  i/ht  fues  a  bill  by  privilege  of  the  place,  he  fcrv^h© 
ought  to  name  himfelf  attorney.    Thel.  Dig.  36.  lib.  3.  cap.  4.  f.  2.  need  not  be 
dtcs  Mich.  3  E.  4.  29.  ^^""^  ^' 

fervantinthe  writ^  but  may  declurtit  In  tJx  ihclaratlm,    Br.  Nofme,  pi.  44.  cites  3  £•  4.  29. 

19.  And  fo  it  fhall  be  of  the  warden  -rfthe  Fleet.  Thel.  Dig.  36. 
lib.  3.  cap.  4.  f.  2.  cites  Mich.  9  £.  4.  43. 

20.  Note,  where  mayor^Jleward^  ^r  fuch  like,  is  coroner^  and  tales     X  (\a  1 
indi^baent  before  J.  B.  mayor  or  fteward^  upon  view  of  the  body, 

And  ins  not  fay  coroner'^  it  is  error;  for  there  is  no  authority.  Br. 
Nofioie,  pi.  50.  cites  22  £.  4.  12.         * 

21.  If  a  deanry  be  diffolved  by  a£l  of  parliament,  and  writ  is 
brought  after  againft  the  late  dean  by  name  ofdean^  the  writ  fhall 
abate.  Thel.  Dig.  50.  lib.  6.  cap.  3.  £  10.  cites  Pafch.  4  H.  7, 
6.  Per  Brian. 

22.  In  writ  of  refcous  brought  by  one  JVells^  Knt.  it  was  pleaded 
that  be  was  fieri ff^  net  named  Jhertffy  izc.  and  it  was  held  a  good 
plea.    Thel.  Dig.  36.  lib.  3.  cap.  4.  f.  4.  cites  Hill.  6  H.  7.  14. 

23.  D.  being  indicted  for  Jiriking  in  a  church-yardj  pleaded  that  w 
be.  was  by  the  queen's  patent  created  Garter  King  of  Arms,  and 
demands  juc^ment,  becaufe  he  is  not  fo  named ;  and  becaufe  it  was 

a  name,  parcel  of  his  dignity,  and  not  of  his  office  only  \  for  the 
patent  is,  Creamus,  Coronamus  &  Nomen  imponimus  de  Garter 
Rex  Heraldorum,  and  therefore  in  all  fuits  againft  him,  he  is  to  be 
named  by  this  name.  For  this  caufe  he  was  di(charged  of  the 
indi&ment.  Cro.  £.  224.  pL  7.  Pafch.  33  Eliz.  B.  R.  Dethick's 
caie. 

24.  In  an  a£tion  againft  D.  by  the  name  of  i).  alias  Gafter^  the  Cro.C  54s. 
defendant  demanded  judgment  of  the  writ,  becaufe  he  was  created  yIH^'^A^' 
Prineipalis  Rex  Armortan^  and  ought  to  have  been  io  ftiled.     The  Giwdy 
court  were  divided  whether  the  writ  fhould  abate  or  not  \  fome  liel«i»  that 
being  of  opinion,  that  when  an  office  is  granted  to  one  by  patent,  5^  ^^^^ 
there,  for  any  thing  concerning  the  (ame,  he  ought  to  be  named  as  g^l^^m 
in  the  patent  \  but  if  he  r&fued  in  his  natural  capacity^  he  may  be  as  a  priyat* 
called  by  his  proper  name ;  but  others  held,  that  this  being  a  name  ^^^r!wsl 
of  dignity  it  is  become  parcel  of  his  name,  and  fo  muft  be  ufed  in  ctent  to  * 
all  aliens.   Adjornatur.     Ow.  6i.  Hill.  29  Eliz.  .Clarentius  v.  name  bin 

DetfaicL  by  hit  pro- 

^  per  name  t 

but  Fenoer  contra.    £t  adjomaLur* 

25.  Bill  in  the  Star-chamber  abated,  becaufe  it  was  brought 
againft  Sir  G.  Crook  only,  without  addition  of  his  office^  and  digmty 
•f  judge.  Mar.  77.  pi.  119.  cited  by  Jones,  Tjcin.  x6  Car.  Xi^ 
£aye  been  adjudged  in  a  bill  in  the  Star-cfasunber,  in  Juftice  Crooke's 


'H)    A» 


9^ 


auDitlonjer. 


ThtLDig. 
j6.  lib.  f. 
cap*  14*  U 
ftj.  cites 
S.C.  ac- 
cordingly I 
Mtd  alfo 
cites  7  H.6* 


[953 


cites  &C* 


(H)     As  to  Town  Hamlet,  Pariih,  &c. 

<•  APPEAL  was  brought  ^tf«  tf/ff  ^i?»^  i»  iheparijh  of  St,  Mar^ 
tin  at  Charing-Crofs  in  Middlefex,  and  there  it  is  agreed, 
that  if  the  place  be  in  a  vitl^  it  Jhail  be  expreffed  in  the  villy  without 
Tnentton  of  the  parijh ;  and  if  it  be  in  a  parijh  or  foreji^  as  Sherwood, 
&c,  which  are  otd  of  any  vill^  then  itjhall  be  expreffed  of  the  pftrijb 
or  vilL  Quod  nota.     Br.  Additions,  pi.  19.  ^ites  7  H.  4.  27. 

•  2.  Debt  againfi  J.  S.  of  Gatey  executor  cf  W.  P.  The  A- 
fendant  faidy  that  there  is  Eaji-gate  end  Wefi^gate  witliin  the  fame 
county,  abfque  hoc  t/iat  there  is  Gate  only ',  and  per  Martin,  and  the 
beft  opinion,  he  may  fay  diat  No  fuch  vill  within  the  fame  county  j 
for  parcel  of  the  name  is  not  the  whole  name,  as  Ingle  and  Ingle- 
wood,  ice.  Quaere,    Br,  Additions,  pL  i,  cites  3  n,  6,  8. 

5.  S.  19  H. 

i.  35. 10 H.  6,  J 7.  II  E.  4.  37.  and  to  H.  7.  4.— ——A.  givtshrndto  B*h  tbennmtofjf,  efDah, 
witboac  aildition.  B.  fucs  A.  upon  this  bond.  A.  Ih^i  not  be  received  to  plead  Over* 
dale  and  Netber-dale,  and  that  there  is  no  Dale  Tvithout  addition ;  for  the  bond  is  other- 
wife  ;  and  A.  fltall  not  6b  received  to  deny  his  own  deed^  but  ihall  be  efitffed  bj  i^i 
Jenkt  i6|,  pi.  %t.  cites  %  K,  3*  Fitzb.  Elftopp^  181, 

3*  In  writ  brought  againfi  a  baron  and  hisfemi^  or  agalnft  aa 
abbot  and  his  cemmoigny  he  need  not  (hew  of  what  vill  or  place  the 
feme  or  commoign  are ;  for  the  feme  is  fuppofed  and  intended  t^ 
be  of  the  (ame  place  as  the  baron  is,  and  fo  of  the  commoign.  Tbel. 
Dig.  55.  lib.  6.  cap.  14.  f. '6.  cites  Hill.  3  H.  6.  31. 

4.  Where  one  is  fuppofed  to  be  of  Dale^  it  is  no  plea  for  him  to 
fay,  that  at  the  day  of  the  writ  purchafed  he  was  converfant  at  ano^ 
ther  viOj  without  Joying  and  not  at  DaU^  ice.  Thel.  Dig.  56.  lib.  6« 
cap.  14.  f,  II.  cites  Mich.  4  H.  6.  4.  and  that  then  the  plea  is 
gcHxI,  ind  cites  Hill.  8  H.  6,  26.  Mich.  (O  H.  6,  5.  and  Micb« 
19  H.  6.  I. 

5.  Indi(%nent  of  trefpafs  againft  J.  N.  of  B.  It  feems  that  he 
was  outlawed,  upon  which  a  writ  of  error  was  brought,  and  aiV 
figned  for  error,  That  there  is  in  the  iame  county  B.  Ma^na  and 
B,  Parvoy  and  none  without  addition.  Per  Hales,  If  there  be  fuch 
vill  as  B.  with  addition,  then  there  is  fuch  a  vill  as  B,  But  the 
opinion  of  the  court  was,  that  it  ihall  be  reverfed.  Br.  Additiojos^ 
pi.  23.  cites  7  H.  6.  39. 

6.  In  writ  brought  againfi  a  parfon^  it  is  a  good  addition  to  txf 
pracipe  J.  K.  Re^ori  ecclejia  de  T.  in  fuch  a  county,  without  faying^ 
of  w bat  place  he  isj  notwtthfianding  that  he  he  parfon  of  2  feveral 
churches  in  the  fame  county ;  for  h*  (hall  be  intended  and  ad^ud^ed 
rcfident  in  bodi.  Thel.  Dig.  55.  lib.  6.  can.  14.  (.  7.  cites  Mich. 
7  H.  6.  I.  and  Mich.  10  H.  6.  8.  Bat  othehuifi  it  is  of  a  hrd  of% 
manors, 

'J.  Maintenance  againft  J.  N.  of  B.  who  faid  tfafit  the  day  of  die 
wru  pyrcbtfcd  be  was  dwelling  at  S,  &c,  and  no  plea}  for  proce& 

of 


%  Inft.  669. 
fk  P,  and 
cites  S.  C. 
'  that  he 
cannot  be 
named  of 
B.  only; 
lor  there 
Is  no  fuch 
town. 

2  Inft.  669. 
S.P.  and 
cites  S.C, 


if  (wdawry  does  not  lie  in  this  cafe.    Br.  Additions,  pL  28.  cites. 
8  H.  6.  36,  37. 

8.  And  it  was  held  by  Strange,  that  it  is  fufficient  to  traverft  that 
he  was  n$t  there  converfant  the  day  cfthe  writ  pur  chafed,  without 
laving  Nor  ever  after ;  but  Martin  held  the  contrary.  Thel.  Dig. 
JO.  lib.  6.  cap.  14.  f.  I2.  cites  Mich.  8  H.  6.  9.  and  that  fo  agrees 

Mich.  2£.  4.  15.  ^ 

9.  Such  a  writ  was  adjudged  good,  Praeipe  T.  Chacey  cUneellarh  %  Tnft.  669. 
umverfitatis  Oxon*  in  comitat*  OxoHj  ice.  without  (aying  de  Oxonia^  ••  ^•.**^ 
bccaufe  he  (hall  be  intended  abiding  at  Qxon.     Thel.  Dig.  56.  ^^'^^^^^y* 
lib.  6.  cai^  14.  f.  13.  cites  8  H.  6.  38. 

10.  Debt  againji  J.  S.  parfon  of  J),  y^o  find  that  he  was  niHd* 
ing  at  S.  and  net  at  1),  &  noiv  p.Uocatur ;  for  he  (hall  be  intAided 
to  dwell  there,  becaufe  he  is  bound  to  be  refident  there,  by  which 
he  faid  that  he  had  another  benefice^  and  yet  non  allocatur.  Br* 
finef,  pi.  401.  cites  10  H.  6.  8. 

11.  Debt  againji  J.  N.  of  C.  '\t  he  Jays  that  he  was  and  is  abid* 
ing  at  H.  and  not  at  C,  it  is  a  good  replication  that  H.  is  a  handeti 
for  then  it  is  fufficient  to  name  him  of  the  principal  vill,  by  which 
the  other  laid  that  H.  is  a  vill  by  itfelf.  Br.  Brief,  pi.  402.  cites 
io  H.  6.  12. 

12.  Maintenance  againji  J,  S.  ofD,  "who  faid  that  he  was  never 
abiding  at  X).  and  did  not  Jhew  of  what  vill  he  was;  and  a  good 
plea,  and  yet  exigent  does  not  He  in  this  a£fion ;  but  where  the  de- 
fendant is  fo  named,  he  may  plead  as  above  for  mifnomer  by  the 
common  law.'  Quod  nota.  Br.  Brief,  pi.  403.  cites  1 1  H.  6. 
n. 

13.  Where  one  ^msfuppofed  to  hzofCatefby^  h^faid  that  he  was 
abiding  at  Catefby^corbet^  and  not  at  Catefby^  without  addition ;  and 
held  a  good  plea,  without  faying  that  Catclby  is  a  vill  by  itfelf,  and 
Catelby-corbet  another  vill  by  itfelf.     Thel.  Dig.  56.  lib.  6.  cap.   [  06  1 
14*  f.  14.  cites  14  H.  6.  24.  t  y    J 

14.  Where  a  man  is  impleaded  by  name  of  y.  B.  of  C.  which 
is  a  vill  in  Wales^  it  is  good.  Br.  Additions,  pi.  32.'  cites  21 
H.  6.  3* 

15.  Decies  tantum  againji  y,N.  ofB.  yftiofaid^  that  Ac  day  Br.  Nuga- 
of  the  writ  purchafed,  and  always  after  he  was  converfant  and  ^\^">  P^*  >4« 
dwelling  at  S.  and  not  at  B.  Judgment  of  the  writ ;  Per  Moyle,  6.^^i*s."". 

Coce(s  of  outlawry  does  not  lie  in  this  action,  therefore  no  plea ;  by  Newton) 
\i  Newton  and  Pafton  J.  to  the  contrary,  and  that  it  is  commonly  ^^  Paftoiw 
done  at  common  jaw ;  for  there  a  man  was  not  compelled  to  give 
addition,  but  if  he  gives  fiilfe  addition  the  parties  {hall  have  ex- 
ception to  it;  Moile  bid  them  maintain  the  writ;  quod  not^ 
Br.  Additions,  pi.  36.  cites  21  H.  6.  54. 

16.  Where  one  is  named  ^.  5.  ofDale^  and  is  abiding  at  SaUj 
the  writ  fhall  be  brought  a^ainft  him  by  name  of  J.  S.  of  DaU  ef 
SaU^  &c.  per  Afcue.  Thel.  Dig.  56,  lib.  6.  cap.  14.  f.  i8.  cites 
Trin.  21  H.  6.  ^o. 


17.  Debt  agait^  J.B.  of  C  in  the  parijh  ofS.   Ardernc  de^  *  Inft.669, 
mdcd  judgment  of  the  writ;  for  in  the  fame  parijh  are  2  vilh^  cii«s*c! 
v/z.  C  ando.  and  that  the  day  of  the  writ  purchafed  he  was  con-  ....pekc 


0  2lffi|tion0* 

•  i 

atrsinft  veriknt  and  dwiUh^  at  B.  and  mt  at  C.  Jik|gmeBt  ef  the  writ^  wfA 

Hb^'^i'L  ^  S^^  P'^  ^f  award.     Afhton  faid,  all  which  is  in  one  pari(h  it 

of  sTcie-  Aot  but  hamlets  to  the  principal  vtU,  which  dl  the  court  denied ; 

nients  in  for  in  one  and  the  fame  pariih  are  a  vills  in  feveral  places*    And 

of1v«rddi2  P®^  '^**-  ^  ^^^  J-  *  "'**'■'  ^  *"^  ^ '"  aparijby  there  the  writ 
{exy  exe-^  ^  good,  Praecipe  J.  N*  of  fitch  a  pariih)  &c«  For  thefta^utt  isy  that 
cutorofche  he  Jhall  bi  named  of  the  vills j  hamletSj  places^  or  county  where  thef 
^^^     mhaUty  or  were  canverfant.    Bn  Additions,  pL  38.  cites  22  He    ' 

ai\4ibree     6.  41. 

thai  of  the  • 

pariOi  it  a  good  aJJiinm  where  there  is  no  vUL    Br.  Aclditions*  pL  51*  cites  x  £.  4.  2. 

^  H  here  the  parifh  is  a  viU  by  icfelf|  the  addition  oF  pariih  is  good.  Thel.  Di^;.  56.  lib.  6. 
cap.  14.  f.  to,  cites  Mich.  4  £•  4*  41.  Pafch.  5  £•  4-  xo,  125*  Pafch*  aA  £.  4.  a«  ana  HilL  %z 
H.  6.  47. 

But  tf  there  he  hut  ome  viO  in  the  ftnjh^  <md  it  is  known  hy  the  name  ^fthe  t/iiif  an  J  ofpari/h,  there  it  is 
fufficient  to  name  him  of  the  villi  or  of  the  parifh,  ai  his  will.  Br.  Brief,  pi.  334,  (3370  cites 
5  £.4.  1*5.    ■ 

Contra  where  there  are  t  or  more  viJIs  in  the  pan()i.    Ibid* 

Addition  of  ig.  Debt.  A  man  fhall  not  be  named  of  a  hundred^  nor  cfwa^ 
cr^Mka^  P^^^^^  ^^  r/i/«f ,  but  of  a  viU,  nor  of  the  pariih  where  divers  vills 
which  have  are,  but  of  a  vill  there.    Br.  Brief,  pi.  476.  cites  22  H*  41, 42. 

divers  vills, 

is  not  a  good  addition.   TheL  Dig.  56.  lib.  6.  cap.  14.  f«  lo.  cites  Mich.  4  £•  4-  41*  Pafch.  5  £•  4* 

20.  125.  Pafch.  22  £.  4.  2.  and  HiLl.  2%  H.  6.  47. 

• 

19.  It  was  agreed  that  againft  perfons  who  are  of  a  city  which  is  a 

county  ofitfelf  as  London,  Briitol,  £c.  it  fuffices  to  fay,  Pnecipe  tali 

pannario  oe  London,  without  faying  of  what  ward^  parijb^  or  fireef 

he  is.     And  note  there  that  the  addition  of  mijiery  is  before  tbt 

county.     Thel.  Dig.  55.  lib.  6.  cap.  14.  f.  8.  cites  27  H.  6.  4. 

4  £.  4.  10.  and  5  £.  4.  142. 

S.P.  per  20.  Note,  in  deceit  it  was  faid  bv  Danby,  that  If  a  man  has  houfi 

ChTl^Br     '*  7.placeSj  hejballbe  taken  as  dwelling  in  both  places ;  and  per  Litt» 

Brief,'  pi.'     Ha^Jerjeants  who  come  to  the  term  fli^  be  adjudged  to  be  dwelling 

273.  cites     at  London  and  in  their  country  alfo.    Br.  Additions,  pi.  11.  cites 

J&;  '•  33"H.  6.  9. 

Judges*  And  where  a  man  dwells  at  D.  and  his  wife  at  S,  ht  may  be  namfd  of  the  one  or  of  tkf 
other*  Ibid.  '  'And  whffe  a  man  removes  from  one  -vill  to  another  ^  and  goes  through  feveral  vilU^  he 
may  be  named  of  any  of  the  vills  by  the  way  till  he  comes  where  he  would  be,  and  when  he  is 
there  the  plaintiff  may  name  him  late  of  the  vill  where  he  firft  dwelt,  or  of  the  \'ili  where  be  now 
ilwells.  Ibid^-«>Th€l.  Dig.  56.  lib.  6.  cap.  14.  f.  14.  cites  S.C.  by  Newton,  who  held  it  for  Ia«r# 
that  where  «n<  wasahiding  at  Dale,  and  after  removed  Us  habitation  SLti^famUyto  Sal/^  leav-* 

{e\*7  1    '"gf*^*  of  bis  infants  at  his  houfe  at  Dale  to  he  nurfedf  he  (hall  be  faid  abiding  ai  Sale,  anA 
9/    J    yo  it  (hall  btifie  leaves  bis  bailiff  to  9etupy  his  houfi  to  hii  ufc  at  Dale ;  bot  if  he  has  a  baofe  im 
one  villvdth  menial  fofvams  and  family^  tfm^has  his  feme  Kvithn  family  abiding  im  amtbnr 
houfe  of  his  io  another  villi  he  may  be  fuppoled  abiding  in  the  one  viU  or  the  other,  at  the  wiU  of 
the  plaintiff;  and  where  he  has  removed  bis  habitation  intirely  from  one  vill  to  another,  the  plaintiff 
may  chufe  to  fnppofe  him  tf  thejirjl  vill  with  a  nufer^  or  of  the  other  without  wr^,  and  cites  33  H* 

22.  Trefp^s  was  brought  againft  J.  S.  of  the  parijb  efS^in  the 
souHty  ofCornwcdly  and  the  bdl  opinion  was  that  the  writ  is  not 
good,  tac  in  one  parijb  may  be  diverfe  vills  \  but  it  is  agreed  dier^ 
that  debt  brought  in  a  vill  or  hamlet  is  good ;  for  the  ilat.  i  H.  c» 
fpeaks  of  vills,  haodets,  place,  and  county  >  quod  nota.  Br.  Aa«» 
^dons,  pU  14.  cites  35  H.  6«  30, 
i  23.  JBtit  addition  of  a  groat  place  witdning  in  it  diverfe  viSs  is 

9  •       IIOC 


»>t  good.    TfaeL  Dig.  56.  lib*  6.  cap.  14.  £  li.  in  the  (hort  re- 
port. 

24.  Where  one  is  abiding  in  the  Tcwer  of  Londm^  writ  brought 
wunft  him  by  the  name  of  iuch  a  one  of  London^  Gent,  is  not 
good)  becaufe  the  Tower  is  not  within  the  franchife  or  county  tf 
jLofido9L    Thel.  Dig.  56.  cap.  14.  f.  2i.  cites  Pafch.  4£.  4.  17. 

25p  Trefpafs  againft  T,  of  the  parijb  of  A  in  the  county  of  T,  yeo-  *  ^"^  ^*9« 

man,  who  fetid  that  the  vill  of  B.  was,  and  is  within  the  fame  parifh,  ^^^  |°^ 

and  he  is,  and  was,  of  B.  abfque  hoc  that  he  was  of  the  pariih  of  A.  for  Noa 

&  non  aUocatur ;  becaufe  he  faid  that  B.  is  in  the  parifli  of  A.  by  praefumicxv 

which  he  faid  he  was  of  B.  in  the  par  ijh  of  A.  and  therefore  fhould  "^^^ 

he  named  of  the  viU,  suid  jiot  of  die  parim  \  judgment  of  the  writ ;  Brief^  pL 

&  non  allocatur ;  for  it  fhall  be  intended  that  the  parifh  of  A.  is  334-  (337)* 

the  vill  of  A.  by  which  ht  faid^  that  in  this  pari/h  there  are  2  vills^  ^J^  |^4* 

VIZ.  £.  and  S.  and  the  defendant  isy  and  wasj  dwelling  at  B.  Judg-  ,^^/^^^ 

roent  of  the  writ ;  by  which  the  plaintiff  imparled,  for  it  was  held  cion  of  a 

a  good  plea  where  he  alleges  2  vills  in  the  pariih.   Br.  Addftions,  ^^j^  "^ 

pL  49.  cites  5  E.  4.  20.  thtre  are 


—  -  viih 

tham  we  ia  Uie  fame  pr.riih.    The!.  Pig.  56.  lib.  6.  cap.  14.  f.  io.  cites  Mich*  35  H.6.  30* 

26.  Where  one  is  fuppofed  to  be  of  Dales  where  in  b&  there  if /^pe  n 
is  net  any  fucb  villi  hamlet,  or  place  known,  &c.  the  defendant  may  ^^^^'^^ 
fay  that  Mf/uch  vill  generally,  &c.  or  that  he  was  abiding  at  Salcj  Lrthcrvill, 
and  not  at  Dale.    Thel.  Dig.  56.  lib.  6.  cap.  14.  f.  22.  cites  Pafch,  it  is  at  the  * 

fttppofe  bim  CO  be  of  the  vill  or  of  the  hamlet.    Thel.  Dig.  56.  lib.  6.  cap.  14.  f.  14.  fays  it 
agreed  14  H«  6.  24;  and  cites  aifo  Mich.  35  H.  6.  30.  /But fays  fee  21  £.4.  89.  contra. 

27.  In  precipe  quod  reddat  of  land  againft  John  Bury  de  KingC- 
Viury,  it  is  no  plea  for  him  toy^  that  be  is  abiding  at  another  places 
eind  not  at  Kingfbury,  &c.  per  opinionem  curise.  Thel,  Dig.  57. 
lib.  6.  ca^).  17.  f.  5.  cites  Mich.  12  H.  6.  16.  and  Mich.  21  £.  4. 
86. 

28.  Debt  upon  an  obligation^  which  was  y,  D.  ofB.  and  the 
writ  was  y.  D.  of  B.  Underbill^  and  fo  a  variance,  and  becaufe  a 
man  ought  to  exprefs  vill  or  addition  in  the  writ  by  fte  ftatute  in 
afiion,  in  which  proceis  of  outlawry  lies  \  and  alfo  if  there  are  % 
^*%y  he  ought  to  give  addition  notwithjianding  the  obligation^  and 
therefore  well.     Br.  Variance,  pi.  78.  cites  21  £.  4.  79.  80. 

29.  Debt  againft  J.  S.  of  the  parijh  of  J,  and  becaufe  the  ftatute 
is  that  he  ihall  be  named  of  the  vill,  and  in  one  pariih  may  be  three 
yiUsy  dicrefore  ill,  and  the  writ  abated ;  quod  nota ;  for  he  fhall  be 
oamedof  the  vill.     Br.  Additions,  pi.  61.  cites  22  £.  4.  2* 

30.  Where  one  is  fuppofed  to  be  of  London^  it  is  fuificient  for 
him  to  fay  that  be  was  abtding  at  another  place^  aysd  net  at  London^ 

the  dayj^  the  writ  purchafed,  &c.  without  faying  Or  ever  after*     f  q8  1 
TheL  JJig.  56.  lib.  6.  cap»  14.  f.  24.  cites  Hill.  22  £.  4.   ]3rief    ^  ^    -^ 

31.  In  debt  upon  bond,  jh  which  the  plaintiff  was  named  J.T,  of 
F,  in  the  county  ofN.  Efq\  but  in  the  count  he  was  named  J.  T,  Efqi 
only;  whereupon  the  defendant  demanded  judgment  of  the  bill. 
But  per  cnr.  die  additioa  is  n6t  material)  mc  plaintiff  b^ing  well 

named 


«« 


named  in  his  proper  name  and  fumame;  but  oAerwile  had  it  bom 
of  the  part  of  the  defendant,  Cro.  £.  312.  pi.  I.  HilL  36  £lic« 
B.  R*   Thornaigh  V.  Difney. 

^2.  The  defendant  was  named  ih  the  indidment  and  exigent 
H^.ILdi  conC  Aftdd^^  bfc.  without  faying  df  what  place  ia  com' 
Midd'  and  for  that  caufe  the  outlawry  was  reverfed.  Cro.  J/  6i6* 
pi.  2*  Trin.  19  Jac.  B.  R.  Sir  William  Read's  cafe. 


and  all 
others  tm- 
der  them, 
the  town 
and  coancy 
areiuiRi«d 
before  the 
addition  t 


(I)    Good,  in  refpeft  of  the  Place  of  its  Infcrtion. 

sWs^'  '•  VrO^*ftandirig  that  the  additions  of  eftate,  degree,  and  mlf- 
that  in  cafe  ^^7  ^^  ^^  added  to  the  nanles  are  wrote  in  Ae  ftatute  be- 

of  theleoir  fbre  the  additions  of  places  and  counties,  yet  it  has  been  ufed  al- 
nobUity»       y^^y^  gft^p  ^jjg  making  of  the  faid  ftatute,  to  put  the  additions  of 
ejiate^  degree^  and  mifierj  afier  the  places  and  counties  in  all  writs, 
appeals,  and  tndidments  agaihft  common  perfons^    TheL  Dig.  5£. 
lib.  6.  cap.  14.  f.  3. 

2!  But  the  ufe  is  otherwife  in  appeals  and  indi^ments  tftreafon  or 
felony  againjl  Dukes^  Marqueffesj  and  £arls ;  for  their  names  of  dig- 
nity  are  in  fuch  cafes  put  before  the  additions  of  places  and  counties, 
mijw^de*  ^  Charles  Earl  of  Weftmoreland,  late  of  Branfpeth  in  the  county 
D.  in  com.   of  Durham.    Thel.  Dig.  55.  lib.  6.  cap.  14.  f.  4. 

M.  Miles. 

Jo.C.  nuper  de  D.  in  com.  M.  Armiger.  N.  C.  nnper  de  D.  in  com.  M.  Merchant,  Sec.  But 
that  in  cafe  of  appeals,  &c.  of  treafon,  &c  againit  the  greater  nobility,  the  order  of  the  (tatiite  is 
jMirfued.  And  fays  that  fo  it  is  when  any  other  perfon  is  nnmed  of  a  city  iuuicouHty  of  itjt  /,  the  liko 
#rder  is  obferved ;  as  J.  S.  Panuareus  de  London  in  com.  civitatis  London. 

3.  In  writ  brought  againft  a  feme  in  fuch  a  manner,  viz.  pnecipe 
idargeria^  who  was  wife  of  T.  Green  of  Norton- Davy  ^  &c.  It  was 
held  that  the  addition  is  good,  and  that  this  vill  of  Norton  {hall  be 
referred  to  the  defendant,  and  not  to  T.  Green.  Thel.  Dig.  55. 
lib.  6.  cap.  14.  C  9.  cites  Mich.  4  H.  6.  4. 

4.  In  a^ion  againji  heir  or  executor^  by  name  of  W.  S.  fbele 
words  heir  or  executor  ought  to  be  tut  in  thepremiffes  of  the  addition^ 
and  not  in  the  alias  diSfus ;  for  if  it  be  otherwife,  the  writ  fhall 
abate  by  award.  Quod  nota.  Br.  Additions,  pU  65.  cites  30  H. 
6.  5. 

5.  The  additions  by  the  ftatute  i  H.  5.  5.  /hall  he  always  put 
to  thefrji  name^  and  mt  to  the  alias  diSfus  of  the  defendant.  Thel. 
Dig.  56.  lib.  6.  cap.  14.  f.  19.  cites  Hill.  32  H.  6.  33.  and  36 
H.  6.  30.     For,  no  part  of  the  alias  di<3us  is  traveri^le.     Ibid. 

«.vwu, ..  w  *"^  Trin.  30  H.  6.  6.  Mich.  5  £.  4.  42.  and  Hill.  2i  E.  4.  18. 
9^e'with    and  I  E.  i.  Paich.  4  £.4.  lo. 

the  record 

or  fpeciahy  on  which  the  n^rrit  is  grounded.^»-S.  P.  For  the  alias  didus  is  only  reputatioo*  wd 

is  not  the  truth.    Jenl(.  1x9.  pi.  40. 

In  an  inditbnent  for  hreakiog  a  honfe,  the  addition,  (viz.  yeoman)  was  after  the  alias  diAns,  and 
therefore  ruled  to  be  ill.    Cro.  E.  583.  pi.  ix.  Mich.  39  &  40  Eiiz.  B.  R.  Puflfe'ii  cafe. 

Dfit  was  brought  in  an  injjiinr  cou>t  ngMiifi  R,  P,  of,  ^c.  in  row.  M  hmjbandmaa^  and 

[nn  1    i^i^^Sni^"^  for  the  plaintilf.    It  was  aflignedfor  error.  That  the  addition  wasinths 
y  7  J    aliaSy  and  fo  not  good ;  but  per  cur.  The  court  of  N.  had  no  authority  to  outlaw  anf 
nani  fo  that  an  addition  is  not  requifite,  and  theiefure  it  is  no  error;  and  judgment 
was  aflfirmed.^  Ow.  s^-  ^^^'  3^^  ^^^z*  Hund  y*  Preiton.<»«»Mo.  354.  pK  47s.  S.  C.  adjud^  ac^ 
canlinsiy.  * 

7k» 
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The  »a£tiaD  fai  an  inOiattent  wa»  J^  L»  alias  S*  of  D.  and  bald  aU,.it  AM  Witag  More  the  alias 
41&QS.    CrcE.  249.  pL  II.  Mich.  33  &  3i|.  Eliz.  B.  R.  Liek's  cafe  $  aad  Uy$  it  wasVo  roUd  in 


Gbymes's  cafe,  although  ^^  fAr  «imikx  wcrtnot  recited U  tbt  alias. 

Where  ooe  is  food  by  a  name  with  an  alias,  the  addition  muft  be  expreCCbd  after  th«  firft  Dama* 
Vent.  23.  Fafeh.  ai  Car.  a.  B. R.  a  nou  (hera. 

.   6.  Appeal  agHinfi  J.  C.  alias  diaus  J.  MLhuafB.  in  thecauMf  '^'^^ 
9fE.  Teman,  and  the  beft  opinion  was  that  the  writ  is  good ;  for  ^'  , .  ^^ 
all  that  enfuis  the  alias  diffus  Jhall  bavt  nlation  to  the  firft  proper  i^  cites 
name  andfumanu^  and  it  was  iaid,  that  in  the  time  of  Prifot^  *  ii|  |-^  ^. 
debt  Draecipc  A.  G.  Clerk  alias  didusi  A.  C.  late  of  B*  in  the  county,  w^'iogir^ 
&c.  Clerk,  was  abated,  becaufe  addition  of  no  vill  Was  before  the  — .» Debt* 
alias  £dus;  but  per  Nedham  J.  it  was  reverfed  after  by  writ  of  ^ainft  J.S. 
error  in  B.  R.  before  Fortefcue,  which  Brook  (ays  feeois  not  to  b<  u^  tiim» 
law.    fir.  Additions,  pi.  51.  cites  S  £.  4.  141.  d»usj.  t.^ 

of  bocidoOf 
J^f^i  and  the  writ  was  abated  by  judgment ;  for  he  may  be  Fanner  of  Lohdon^  and  dwell  at 
Tork,  and  the  alias  diAus  in  tho  adcTition  is  not  good,  but  to  agree  with  fpectalcy ;  *  for  ttas  addi* 
tion  ought  to  be  in  the  premifesy  and  not  in  the  fabfequent.  Br.  Additiana,  pL  46.  cites.  36  2£ 
a*  28a  ...     4 

9.  But  where  one  was  indi^d  by  name  of  y,  5.  Servant  to  Jom  ^  whsfe 
ad  Nokej  in  the  county  ofM.  Butcher^  it  was  held  that  the  addinon  J^^eT  by^" 
wasnot^ood,  becaufe  butcher  ihall  be  referred  to  Jo.  alNoke;  name  of  7^. 
The/.  Dig.  55.  lib.  &•  cap.  14.  f.  10.  cites  HilL  9  E.  4.  50.  S'y>>*  •/ 

JO.  Hind  of 
7.  &f.  Baktr^  becaufe  baker  (hall  be  referred  to  the  fathers  but  fays  that  thofe  cafes  varj  from  thf 
fiid  cafe  of  4  H.  6.  For  there  it  cannot  be  intended  but  that  the  baron  i&  dbad  1  and  in  the  other 
cafes  the  malter  and  fotber  fiiall  be  intended  to  be  alive.  TbeUDig.  55.  lib.  6.  cap.  14.  C  to.  citef 
it  as  adjudged  Mich.  6  £.  4.  3. 

10.  A  man  was  indited  by  name  of  J.  S*  Servant  of  J.  N.  aEas  ^^f/^^*' 
£&us  J.  H.  ofB.  in  the  county  ofMiddlefex,  Butcher,  and  becaufe  f*f^J|^ 
Senrantis  no  addition,  and  Butcher  (hall  be  referred  to  J.  H.  and  not  der  of  M. 
to  J.  S.  who  was  indi£ted,  therefore  the  defendant  was  put  iine  die»  his  wife ; 
Br.  Additions,  pi.  42.  cites  9  E.  4.  48.  ^J^.'^ 

in  pace  domini  regis  quoofque  the  aforefaid  Ji,  huflandof  the  aforefiM  M.of  H,  aforepidf  in  tin  nttnty 
tSorefsud^yemaaa^  Jcc.  It  was  a  doubc  whether  the  additions  of  the  vill  and  the  word  Yeoman  (hall 
refer  to  A.  or  M.  becaufe  Ad  ultiroum  antecadens  fiat  relatio.  But  the  better  opinion  was,  that 
the  indi^ment  was  good  enough,  and  conld  not  be  Intended  to  rdfer  to  M.  but  to  the  hufoand. 
D*46.  b.  pLa.  Pafch.  31  &  3a  H.  8.  Guyer'scafe. 

11.  H.  was  indited  upon  thejiatute  of9H.(>.  of  forcible  entry,  Cro.E.i9S. 
and  exception  was  taken  to  the  indictment  in  default  of  addition  of  [^^e  m*diit« 
the  pbce,  &c.  becaufe  in  this  cafe  the  addition  was, after  the  alias  jnent  was 
i^itf,  and  fo  there  is  no  addition ;  and  therefore  the  party  was  dif-  held  void, 
chargd.  a  Le.  183.  pi.  224.  Mich.  32  EUz.  B.  R.  Hooper's  cafe.    ^^^ 

vfAi  after  the  alias  dittos. 

12.  An  inMSment  was  for  a  riot  againfl  A^  B,  Ci  D.  E,  ^c,  ^^tn/d 
J.S.  ofH.  Teoman.  It  was  objected  that  there  was  no  addition 
of  the  {dace,  where  the  parties  indided  did  dwell,  for  that  ihe  place 
of  A  is  only  for  J.  S.  the  laft  party  named,  but  no  additioh  of  any 
place  for  the  reft,  and  therefore  prayed  that  the  indi&ment  might 
be  qiia(bed«  Williams  J.  held  that  die  word  (Yeoman)  goes  to 
d,  reddendo  finguia  fingulis,  but  that  the  place  here  named  of  H. 
d«fa  not  go  to  all,  but  to  the  lad  man  named ;  and  for  this  dc&ult 

Vol.  11.  I  ^e  . 


too  dm^f bn0» 

Hit  ini^tmtta  rh&  qiiaihed.    Bulft.  183.  PaTch.  lO  Jacr4  tibe  ULinf^ 
T.  Haftings. 

(K)     Where  a  Pcrfon  has  two  or  more  Additions^ 
which  of  them  he  muft  be  named  by. 

t«    A  Maft  mxy  fue  a  prieft  who  is  dean  in  a  writ  of  tre/pafsy  wllh^ 
^^  out  naming  him  dean ;  but  otiierwife  it  is  in  a  pracipe^quod 

nJdst.    TheL  Di*^.  36.  lib.  3.  cap.  3.  f.  6.  cites  Pafch.  5  £.  3; 

Brief  8op^  and  5  L,  44  to6.  and  where  the  adion  is  bjr  reafan  th^ 

he  is  dean}  cites  14  H.  6.  14. 
BatiwhM  2,  Ditt  by  a  prior  againJI  an  abbot  who  was  parfon  tmparfime 
^7*"  upon  cmapojhipn  bad  between  their  predeceffirs  that  the  abbot  /hall  have 
doQfaivM  ^i^  tithes  of' IB.  and  Jball  pay  an  annuity  of  loL  per  annum  to  the 
^4^  4>  priorand  hisfucceflbrsyana  the  abbotwas  not  named  Parfon  ^  and  jet 
Jtuil.  ^g|i  \^y  ^^  opinion  of  the  court,  inafmuch  as  it  arifes  by  the  /aid 

fon^fofiiion  Tauter  time.    Br.  Nofme^  pi.  54.  cites  14  £•  4.  4* 
3*  Where  tie  fame  perfm  is  both  a  biftfop  and  deanyjet  m  aH 

cafefr  fvbicb  concern  the  lands  of  the  dean^  be  fliall  be  (tiled  dean 

in  anions.    Per  Doderidge  J.  Lat.  235.  cites  19  £.  3.  Fitzh* 

Trial,  57. 
AffifeWa       ^  \i  ^ipgg  adjudged  that  z  prior  being  parfon  of  a  churchy  may 
0^^'t^io   tnamtain  writ  rf account  without  naming  hindelf  parfon^  againft  bir 
darn  uptr.   MUffy  of  the  profits  of  this  church.    Thel.  Dig.  36.  lib.  3.  cap.  5. 
feC^.*^3.citesHiU.3oE.3.r. 

be  was  not  ngmfd  faffmcfR,  the  writ  fhali  abate  j  per  opiiuonein.    Br.  Kofme,  pi.  13.  cites 
XaA.4*ao. 

5.  A  pri^r  being  parfon  of  another  church  cannot  fue  alEfe  Of  a 
thin?  appertaining  to  tnis  church  without  naming  bimfelf  parfon. 
Thel.  Dig,  37.  lib.  3.  cap.  5.  f.  cites  Pafch.  12  H.  4.  20.  Awl 
lays  that  To  it  feems  to  be  agreed  in  writ  of  wajlcj  Mich.  10  H.  7,  5* 
And  that  fo  it  is  in  annuity^  Mich.  18  £.  4«  17.  / 

6.  Quare  impedit  by  the  king  agalnfl  the  bijhop  of  N,  and  y.  £• 
moniy  who  faid  that  he  is  prior  of  W.  not  named  prior;  judgment 
of  the  writ,  and  becaufe  the  a^ion  is  of  prefentation  to  this  fame 
priory^  and  fo  to  defeat  it,  therefore  no  plea.  Br.  Brief,  pi.  427 
(430.)  cites  14  H.  4.  37. 

7.  So  of  a  parfon^  where  the  action  is  of  his  parfonage.    Ibid. 

(L)     Nc\r  Additions  pending  the  Writ.     The  Ef- 

feft  thereof. 

#  ^If!  iF**  ^*  T^  ^^  J^nft  an  early  he  ought  to  be  named  carl  notwith* 
*ItjUjst6  ftanding  that  he  be  not  held  or  known  for  an  earl  the  iof 

xh^ptMif  jf  tho  writ  purcbafedj  if  in  truth  he  be  an  cari.    Thel.  Dig.  50. 

ClJ'wI*'  fib.  $.  09. 3.  C  6.  cites  Trio*  5  £.  3.  199.  and  feys  fee 22  Alt  24* 

wit  ihan  not  abate.   Thd.  Dig.  XS5,  lib.  11.  cap.  16.  £,  6.  cites  HilL  3*.  H.  ^  34. 

a.  A  writ 


%  A  writ  by  one  W.  Cfynton  and  J.  his  ftnu^  was  not  al)ated  And  ibid, 

^otwithftanding  that  the  harm  was  made  an  earl  after  the  writ  [j^tV^ a* 

purchafei^  and  the  fuit  was  for  a  diing  in  right  of  die  feme,  antl  greesPafcb. 

not  in  ri^ht  of  the  earl,  &c.     Thd.  Dig.  36.  lib.  3.  cap.  3.  f.  iz.  ^9  £•  3* 

dtcPafii.  i3E.3.  Brief 259.  •  ^^^^^ 

bis  writ  Ihall  not  abate,  if  he  hemes  oh  earlhy  Jefitnt ^pcndrng^  3cc.  32  H.  6. 35. 
And  where  tcq  eml  ii  matle  a  Huh  ^auSng  the  writy  the  writ  fliall  not  abate,  but  he  (ball  proceed 
udibill  come  bf  oame  ol  Earl.    Thel.  Dig.  36.  lib.  ^.  cap.  3.  f.  13.  cites  Pafch*  25  £•  3.  39* 
AaA  that  io  agxees  Itficb.  iz  R. ».  Brief  j^6«  and  Pafch.  24  £.  3.  ^ 

3.  In  writ  of  annuitjr  by  W.  £•  mafier  o/Jueh  a  h^ufij  the  de^ 
(endant  bii^  ibeH  afier  the  laft  ecntinuance  the  plaintift  was  chofe 
and  eif^nmJ  ^/bop  9/  W.  &c.  without  &ying  that  he  is  biPiop  by 
Creadon,  yet  ^  writ  was  not  abated^  Thel.  Digw  185.  lib.  I2« 
cap.  i6*  L  7.%  cites  Hill.  26  E.  3.  Brief  250.  and  fays  fep  24. 
£.  3.  17.  %b.  19  E.  3.  Procedendo  2,  &  9  H.  5.  13.  and  Mich. 
4  H1  4.  2. 

4*  But  in  writ  of  enfffe  ky  a  pritr  it  was  pleaded  that  he  was 
fKadi  abhi  rf  the  fam^  placey  at  his  own  fuit,  by  the  pope  an4  the  , 

Idng  pending;  the  writ,  by  vHbich  the  intent  of  the  court  was  to ' 
abate  the  wot    Thel.  Dig.  185.  lib.  12.  cap.  16.  f.  3.  cites  Mich. 
22  R.  2.  &ief  936.  and  2  R.  3.  2a  and  4  H.  4.  2. 


5.  Debt  agatnft  E. executor  (f  the  teftamait  of  J.N,  efq;    Ex-  Br. Kofme, 
ception  was  taken  that  the  faid  J.  N.  was  a  knigtt  the  da)  of  his  |^' '°*  *^]f*^ 
^eih^  and  therefore  it  ought  to  bo  executor  of  the  te/hment  off.  N.  lip.  accord- 
knight-,  judgment  of  the  writ;  and  therefore  tbe  writ  was  abated,  ingiy,  and" 
and  yet  the  obUgatian  was  eff,  aUo^  quod  noU.    Br.  Brief,  pi.  517.  J^^^ma^  be 

cites  7  H.  4.  7.  .     IT^eTa 

knight  as  foon  as  he  is  bapci^ed,  and  then  ,be  neverChall  be  efqnire.*— — Br.  Additions,  pi.  z  7.  cites 
S.  C.  accordingly,  and  yet  it  was  the  name  of  the  teflator  and  not  of  the  defendant.  Thel.  Dig. 
CO.  Ub.  6.  cap.  |.  f.  7.  cites  S.  C.  and  S.  P.  accordingly.  , 

6*  7wo  men  recovered  damage  in  aJHfey  and  the  one  is  a  knight  * 

C7id  the  other  not^  and  afier  the  other  ts  niade  a  knight^  and  boti^       .     '  *^ 
draught  Jcire  facias  to  execute  the  recovery,  by  name  rfJ.  B.  MileSp 
and  T.  A  modo  Miles  \  and  it  was  held  that  it  ought  to  be  whic^ 
A,  Miies  and  T.  modo  Miles  by  name  of  A.  B.  Militis,  and  T.  6.       '  '     '^ 
recovered;  quod  tota  cur.  conceffiL    Br.  Pleadings,  pi.  169,  cites   .  ; 

aiH.  7.  25. 

7.  In  trefpais,  the  defendant  was  knight  the  day  of  the  writ  pur-  ] 
chafed,  not  named  knieht,  and  therefore  by  exception  of  the  party 

the  writ  abated.     Br.  Nofme,  pi.  15.  cites  14  H.  4.  21. 

8.  J.  E.  was  indicted  of  felony  by  the  name  of  J.  E.  yeoman^  and  ' 
the  king  pardoned  him^  by  tie  name  of  J.  E.  gentJemanj  all  manner 

of  felonies.  This  pardon  may  be  pleaded,  with  averment  that  J.  £• 
yeoman,  and  J.  £•  gentleman,  are  one  and  die  fame  peribn;  tor  at 
the  time  of  the  indi<Shnent  be  might  be  yeoman,  and  afterwards 
be  made  gentleman  by  the  king,  or  by  reafon  of  bis  officet  Kelw« 
58.  a.  pi.  I.  HiU.  20  H.  7.  Eaton's  cafe. 

o.  If  the  plaintiff  be  made  a  knight  afier  the  lafl  continuance^  the 
wnt  ihall  abate  by  judgment  Thel*  Dig.  185.  lib.  12*  cap.  A^ 
L  4«  cites  7  H.  6.  15.  40. 

10.  In  debt  the  defendant  was  ouilamd  bf  nam  ffgwtUmaUf 

1 2  and 


«oi$ 


flDBitiOttiV. 


dnd  was  taken  by  capias  utlagatum,  and  fiud  that  at  the  time  of 
the  outlawry  he  was  merchant^  and  not  gentleman ;  to  which  the 
piaintifF,  upon  fcirc  facias,  came  and  pleaded  his  obligation  for 
cftopple,  in  which  he  was  bound  by  name  of  gentleman.  To  \rfiich 
it  was  faid,  that  it  is  no  eftopple ;  fi>r  it  mav  be  that  he  was  gen- 
tleman at  die  time  of  the  obligajtion  made,  by  reafon  of  his  office^ 
and  at  the  time  of  the  fuit  was  out  of  the  office ;  therefiirc  quaere. 
Br.  Eftopple,  pl«  1 1.  cites  28  H.  6.  and  fee  9  £•  4.  29* 

1 1.  If  the  archbijbop  of  Tori  brings  writ,  and  is  made  arcbUfiap 
rf  Canterbury  afUr.  the  laft  comtinna^nce^  the  writ  (ball  abate.    ThcL 
i)ig*  185-  lib.  12.  cap.  16.  C  5.  cites  Mich.  32  H.  6.  12. 
[  102  ]       !*•  ^l^i»  w^s  without  day  after  ijfue  tried  by  nifi  prius,  and 
^  the  defendant^  for  whom  the  verdi^  pojed^  was  made  knight  afier^ 

anceTp"  76.  ^«^  ^^n  fued  fiire  facias  to  have  judgment  and  return  upon  the 
cites  s.c.  '  verdiSh^  which  agreed  with  the  firjl  record^  and  did  not  name  himfe^ 
md  thai  the  knight ;  and  yet  well  by  feveral,  becaufe  it  is  only  to  revive  the 
^nc  dirby    firft  fuit.    Br.  Nofine,  pL  42.  cites  5  E.  4.  15. . 

demife  of  the  king,  and  afterwards  he  was  made  a  knight ;  and  held  that  he  need  not  name  Jsiai^ 
felf  Icnight,  for  the  reafon  licre  given ;  and  the  plea  and  judgment  (hall  be  upon  that,  and  upon 
the  firft  recofd,  and  not  upon  the  fcirc  facias,  efpecud^r  where  it  is  brought  by  the  defendant ;  for 
making  the  defendant  knight  fliall  not  abate  the  writ   Xontra  of  the  phiiniiiR'  Br.  Brje^ 

pi.  327.  cites  S.  C.  but  fays  it  was  faid  by  feme  that  in  replevin,  Qjjare  impedit,  and  detinue,  upon 
|:ariiiihment,  the  <iefendants  andgamilhee  are  a^rs,  and  tlieiefure  if  they  are  made  knights  pend« 
itig  the  fuit,  and  before  their  bringing  writ  to  revive,  or  fcirc  facias,  they  fhall  be  named  knights* 
Et  idjomatur.  * 

Where  one  r$ccvers  by  name  vfJ.S,  *ff\  and  afttr  is  madt  a  kmgUf  he  ought  to  fue  fcifC  facias  hf 
name  of  knight.    Th^.  Dig.  36.  lib.  5.  cap.  3.  C  i^.  cites  Pafcb.  5  £.4. 19. 

.  13.  In  writ  brought  by  an  officer,  and  by  name  of  officer,  it  is 

a  good  plea  for  the  defendant  to  fay  that  he  was  not  (ffficer  at  the 

time^  ice.    Thcl.  Dig.  36.  lib.  3.  cap.  4.  f.  3.  cites  Mich.  12  E. 

4.  8.  and  4  £.  4*  6.  &  10. 

Xn  debt  on      ,  14,  I  £,  6.  cap.  7.  Jl  3,     Albeit  any  demandant  or  plaintiff  Jhall 

lieAm^nt     *^  ^^  ^"^^>  archbijbop^  marqUefsy  early  vifcounty  barony  bijb^p^ 

pleaded,       htighfy  juftice  of  the  one  benchy  or  the  other y  orferjeant  at  lawy 

that  puis-      depending  the  aBkny  yet  no  v/rit  or  fuit  JhaUy  for  fuch  eaufe^  be 

ance  the  plaintiff  W2fs  made  a  harorut.  If  this  were  a  d^nity  kiv>wn  at  the  time  of  making  the 
ftatute,  then  the  court  held  k  Co  be  out  of  the  flatate,  it  not  being  therein  mentiocled ;  but  they 
doubted  whether  if  it  were  a  dignity  created  after  the  ilatuce,  the  ilatute  (hould  in  equity  extend 
to  it. .  But  the-  fame  boing  only  pleaded  in  abatement  of  the  writ,  and  fo  it  would  only  be  a  re- 


the  ftatute,  and  it  be  not  named,  it  will  not  be  within  k :  ■  and  though  it  be  named  in  feveral  places 

m        f»  •*  ^  «    «  •  /•  ••  ^*  **m  ft         I*"     •       A.'      •  ■•  -^ 


before,  yet  tHat  was  occafioned  by  mifprinttag  of  baronets  for  barons,  ()uod  alii  jufticiarii  cpnceC^ 
fenmt,  and  if  reciting  partidubr  dignities  would  exclude  digrtitfes  known,  a  fortiori  it  would  ex- 
clude dignities  made  afterwardb,  and  Crooke  demanded  if  ^Ifcountefi  or  ktronefs  were  within  the 
ftatute,  to  which  the  others  aafwered  that  tht7  wpre  not  $  and  all  the  court  faid»  that  it  £baronet  j 
was  not  withjn  the  ftatute,  not  was  any  new  dignity,  jcc 

A  knight  of  th(  Bath  WJis  held  to  be  within  tliis  Itatutc,  and  that  fo  are  all  other  knights,  but  a 
baronet  is  noi'utlef^he  be  knight  alfo^    Sid.  40.  pi.  4.  Pafch.  1 3  Car.  2.  B.  R.  Heath  v.  Paget. 

Note,  Wbere  any  fuch  creation  is  made  pending  the  aAion,  there  mult  be  .in  entry  on  tbe  roll, 
with  a  prji  J:ifum  coininuatkn€m%  xriah  fuch  a  day  the  kmg  by  his  leurrs  pntcnt^  under  the  great  feal 
of  Gttai  Britaiitf  bearing  date  the  fame  day,  &c.  and  fo  fet  forth  the  i).A:t.ai  wicli  a  fitj€tt  in  curia  of 
it,  and  a  fmtlft^diak*'th»  defeAdaot  hoc^tiom  dedicit,     Li  P.  R.  t. 

Noy  16.       .  15^  If  I  make  J.  S.  my  attornejy  and  (the  warrant  of  attorney 
'  '  ftitt 
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flffl  contuming)  he  is  made  a  knighty  yet  is  not  the  warrant  of  S-  ^t  *<^- 
attorney  determined,  although  the  word  (knight)  which  is  now  ^^j^yj^i 
part  of  his  name,  be  not  in  the  warrant;  per  Brown,    Ow«  31.  wiisfo  ad- 
Mich.  I  &  2  £]iz«  'y^^ffi^  35 

H.6. 
^o  if  commiffioD  of  mfi  pnui  ht  AftSti  /o  %  S,  efj\  and  belbre  the  trud  he  is  made  knight»  the 
moaxn  may  he  coram  J.  S.  Milite,  and  of  Che  juftic«s»  &c    Lac.  t6i.  Peccy  v.  Hobloii.«*For  both 
Che  additions  are  become  tmfipm^  by  realba  of  the  difference  of  times.    10  Mod«  285.  in  cafe  of 
Vooon  ▼.  Crow. 

16.  George  Grcifly  entered  into  zjiatute  merchant^  by  the  name  Th©  dccU« 

of  George  GreiJUy^  ^  and  was  afterwards  created  a  baronet ;  and  J^J^fe 

a  capias  was  iiiiied  out  againft  him  by  the  name  of  George  Greif-  ihail  be  a- 

ley,  efq;  as  named  in  the  ftatute^.  but  the  court  advifed  him  to  fatnftj.$» 

fuc  a  new  writ  thus.  Capias  corpus  GeQrgii  Gretfley^  fiuP  ^  baro-  ^laufl^ 

nettt  qui  per  nomen  G.  G.  or*  recognovity  i^c^     Hob,  129.  pi,  168.  mies. 

Gtciflc/s  cafe.  Bum.  216. 

•  pcrYelner- 
toa  T.  Ttin.  10  Jac— — S.  P.  and  S.  C.  deed  G.  Hift.  of  C.  B.  179.  for  the  declaratioo»  as  is  faid» 
nuift  (hew  the  caufe  of  complaint  as  it  is^  and  therefore  roof^  in  all  things  follow 

the  obligation,  and  the  intent  of  the  alias  is  only  to  (hew  he  has  been  differently  f  I O  ^  1 

called  from  the  name  in  the  obligation^  and  therefore  if  one  obliges  himfelf  by  the  ^         ^  -* 

name  of  J.  S.  Efq;  and  afterwards  he  is  made  a  luiight,  the  plaintiff  cannot  decUre  ag^nft  J.,S« 
Xot.  alias  /.  S.  £% 


(M)     Want  of  Addition.    The  Effc<a  thereof. 

I.TN  fi0if  againft  J.  Ni  clerky  the  2&k  found  that  he  was  a 
^  prebendary  net  named  prebendary^  and  this  land  is  in  right  of 
the  prebendj  where  it  was  not  pleaded  i  and  for  this  the  affife  abated. 
Br.  Verdid»  pL  72.  cites  13  AflT.  I2. 

2.  If  the  addition  be  iUy  or  left  out  in  the  originaly  it  is  not  Wl)*e  the  • 
good  J  and  where  addition  is  not  good^  and  the  party  appears  and  ^  ,^^,'JJ.  - 
pUadSy  or  is  outlawed,  yet  the  original  is  not  good,  and  tjkis  and  the  capias  usia^ 
outlawry  ihall  be  rcvened  ^  per  Markham  and  other  juitices.     Bn  f tf»«>t  »"<& 
Additions,  pi.  50.  cites  5  E.  4.  3-  2-  hZ^„ 

and  ttus  is  pleaded,  a  fcirt  facias  fliall  be  awarded  againft  the  plaintiff  lo  tnmnutin  the  adJitkn  in  the 
writ,  and  if  it  be  found  with  the  defendant  be  IhaU  be  difcbarged ;  for  the  outlawry  remains  m 
ipixe  againft  him  who  is  fo  named  in  the  original.    Jenk*  128.  pi.  59.  cites  ai  H.  7^  19. 

3.  In  ti€Q>afs  againft  J.  MvUes,  the  defendant /aid  that  one  J,.  \ 
Jmks  wasfeifedj  and  infeoffea  N.  which  JVl  infeoffedj.  MylUs^  and 

mer  the  laid  y.  Myites  died^  by  which  the  lani  defcended  to  the  f aid 
J.  MylUs  the  deftndant^  who  entered  and  gave  colour.  Wood  (kid 
me  plea  is  not  good ;  for  ther^  are  eUverfe  y.  Mylks*Sy  and  be  d^es 
n$t  give  addition  to  any  of  them  \  but  per  Vavifor,  the  plea  is  good 
without  queftion;  by  which  Wood  pafled  over.  Br.  Barre,  pL  75. 
cites  a  H.  7.  22. 

4.  In  a  pfdenhmnt  beftre  a  coroner j  4iat  J.  S,  had  certain  goods 
of  a  fdo  de  toy  and  upon  proceis  iflued  againft  him  he  was  out- 
lawed i  hut  in  the  outlawry  there  was  no. addition  given  to  J.  S, 
But  the  whole  court  agreed,  that  as  to  this  purpofe  the  prefent^ 
meBt  (ho^ld  be  aiceunted  in  law  as  an  iiuU^ment-,  and  afterwards 

I  J  the 
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the  outlawry  was  reverfed.    %  Le.  200«  pL  20i.  Mich.  26  EUe* 

B.R.  French's  cafe. 
CrQ*E.i9«.      5.  Where  the  hufband  and  wife  arc  indi&ed,  and  the  bujband  is 
f^s'c^'^'  «Wr(??tf^/  offuch  aplaciy  but  the  wife  has  M  addition^  yet  die  fame 
Gawdy  J.     is  good  enouffh.    2  Le.  183.  in  pL  224*  iays  it  was  fo  held  Mich^ 

heldthac   '    32  Eliz.  B.  R. 

it  was  not 

gM ^  but Cleach  and  Fenner  e  contra.!       %  Inft.  66^.  S. P.  ' 

6.  It  is  not  the  courfe  to  have  additions  either  in  informatioKt 
or  in  return  of  refc9us.  Cro.  J.  531.  pL  11.  17  Jac.  B.R.  Gar«* 
raird  v^  the  King. 

7.  An  indi^nent  d(  forcible  entry  wanted  the  addition  of  the 
€ounty  where  the  party  dwells  th&t  made  itj  and  alfo  of  the  county 
where  the  viil  lies  in  which  the  force  was  committed  j  and  upon 
tbefe  exceptions  it  was  quafhed.  Sty.  26.  Trin.  23  Car^  B.  R^ 
Anon. 

l^To^.  8,  JnJi^ment  quajbed  for  want  of  an  addition;  for  die  court 

4  Usriti.    ^*^  "®  proccfs  ought  to  go  thereupon,  becaufe  the  party  cannot  be 
PU243.  *    "outlawed.    Vent.  338.  rafch.  31  Car.  2.  B.  R.  Anon. 

Trill.  3» 

£liz.  B.  R.  Keeae's  cafe  S.  P. 

9.  Whether  an  excommunicato  capiendo  againft  one  be  void  with- 
out a  fufficient  addition  i  Show.  i6.  Pafch.  i  W.  &  M.  the  King 
V.  Jobnfon. 
r  104  1  ^^'  I^^^^^^  lately  adjudged  Pafch.  3, Geo.  i.  in  an  appeal  of  death 
^  ^  ^  between  *  Reeve  and  Trundel,  diat  the  want  of  an  addttscm 
Re^°T<7.^*  of  die  appellee  was  a  sood  plea  in  abatement;  and  the  writ  of 
pL %2.  '  appeal  was  abated  by  luch  plea,  a  Hawk.  PL  C.  190.  cap»  23, 
Pafch.  3      f.  123. 

Geo.i.S.C.  '^ 

and  the  cotiit  qpaihed  aU  prt)C«ediDgs  upon  tbe  writ  of  ajipeal.  '  The  indi^hnent  was  hf  the 
addition  of  lyaboiirer,  the  juxy  found  him  guilty  of  the  murder,  but  found  that  he  was  not  tan* 
bourer.    MS.  Rep.  S.  C. 


(N)    Proceedings  and  Pleadings. 

TheL  Dig.    1.  \7[/  HERE   y*  N»  was  fued  in  account  of  his  own  recetpt 
« /i7.f."i.  *>  "^^  rf  J.N.  rf  G.  Company  of  M.  it  is  no  fJ^ 

cites's.c. '  that  he  is  net  of  the  company  ofAL    Br.  Nolme,  pi.  17.  cites  3S 

and  fays  the   £•  3.  34- 

plea  waty 

that  be  never  was  of  the  oempanj,  and  iU. 

2.  So  of  a  parfm.    Ibid. 

3.  Contra  where  they  arefued^  iy  reafon  of  this  mane.    Ibid. 

4.  One  John  Bq/lon  Cleri^  is  outlawed,  who  comes  in  by  ca|iias 
udagatum ;  it  is  no  plea  for  him  to  fay  that  he  is  nwt  clerk.  Per 
cur.  Thel.  Dig.  57.  hb.  6.  cap.  17.  £  4*  citea  Hill.  S  R*  a*  Ut* 
larie43. 

X.  In  writ  of  entry  it  was  held  that  writ  brought  by  name  t£ 
John^  Chaplain  of  the  cbantery  of  our  Lacfy  of  C.  2^  Ihall  be 

goody 
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|aOd»  Mthottt  ihewing  In  what  church  die  cbanteiy  waf*    Thd# 
Dig.  37.  lib.  3*  cap.  5.  f.  7.  cites  Pafch.  12  H.  4.  19. 

O.  A  man  was  outlawed  by  ?iame  of  Jm  P.  Dytr^  and  cami  hf 
£afias  uihgatumj  and  [aid  that  be  was  a  brewer  and  not  a  ifir^ 
and  writ  iffiied  p  inquire  it,  and  by  fome  he  fhall  be  drove  to  his 
charter  of  pardon,  becaufe  he  is  the  Jami  perfiu.  £r.  Utlagarjr, 
pi.  15.  cites  5  H.  5.  7.  8. 

7.  It  was  held  that  in  writ  brought  againji  one  by  name  of  ^ 
f.t^e  ofPoIi^  it  was  a  good  plea  at  the  common  law  to  fay  that  oi 
never  was  if  Pole.  TheL  Dig.  57.  lib.  6.  cap.  17.  £  2.  cites 
Mich.  II  H.  6. 13.  and  19  H.  6.  58.  But  &p  that  in  diis  a£e  it 
was  held  Trin.  2j  H.  6.  59.  diat  the  pleadmg  is  to  lay  tAat  bis 
name  is  yobn  Page  ef  Dale^  and  not  John  Page  of  Pole.  Where 
it  was  (aid  alfo,  that  at  the  common  law  in  wrtt  again/i  one  bf 
name  ofy,  D.  Smithy  it  is  a  good  plea  to  fay  that  he  is  Carpenter 
and  not  Smith. 

8.  IJfue  may  be  taken  uhon  Eflate^  Degree^  and  Myfierj.  TheL 
Dig.  57.  lib.  6.  cap.  15.  L  16.  cites  Mich,  ii  H.o.  13.  and  fe» 
Teral  other  books. 

9.  Debt  againft  J.  N.  Hufland-^many  it  is  a  good  plea  that  be  %  X&ft-  66I; 

//  Gentleman  and  not  Hufland-manj  but  it  feems  there,  that  if  a  ^^9-  S*  P. 

gentleman  be  alfo  a  hufband-man  or  craftfrnan^  he  may  be  named  by  totheopL 

the  one  addition  or  the  other^  and  the  ftatute  is  there  well  ferved,  nioa  of 

which  (ays  that  he  (hall  be  named  of  the  degree,  (hte,  or  myftery  ^"'"'if*. 

of  .which  he  is,  therefore  he  may  be  named  the  one  or  the  other,  x)ig.  pi.  c£« 

and  wdl ;  but  per  Strange,  he  mall  ht  named  by  the  moft  high  lib.  6.  cap.' 

name,  which  is  Gent,  but  Brooke  makes  a  quare  thereof 5  for  it  'S- jj5«c'»t«s 

feems  the  one  or  the  other  will  fervc  the  ftatute.    Br,  Addition^  I5.— L'sm 

pi  44«  cites  14  H.  6. 15.  Br.  Addi. 

tions;  fL 
^o.  cites  5  £.  4.  32.  contra  that  be  (hall  be  named  GentlemaD)  aod  not  Hulband*inaa«    rer  Chs 
jnftkes. 

10.  In  detinue  of  charters  againft  John  Selby,  Fifbmonger,  he 
£ud  that  he  was  Gentleman  and  not  Fijhmonger-y  and  held  a  good 
plea.  Per  Pafton.  The!.  Dig.  57.  lib,  6,  cap.  17.  £  7,  cites  HilL 
19  H.  6.51. 

11.  In  writ  brought  againft  one  by  addition  of  Hu/bambftany  he  f  IOC  ] 
(aid  that  he  was  fervant  to  mafler  Fortefcue  in  the  office  of  ckrk^  ^ 
edfque  hoc  that  he  was  of  the  myftery  of  hufbandry^     Thel.  Dig, 

57.  lib.  6.  cap.  15.  f.  7.  cites  Pafch.  20  H.  6.  33.  where  it  was 
fiud  that  fuck  clerk  flmdd  be  named  Gentleman.    Quaere, 

12.  Prifot  (aid,  diat  be  never  (aw  a  writ  abated  for  want  of  lhe(e 
words.  Younger^  or  Son,  but  by  furmife  of  the  plaintiffs  or  of  ano- 
tiler  of  Ae  fime  name  [and] /or  his  indemnity  addition  Tj;^^  been  put^ 
and  not  ocherwife,  but  no  writ  (ball  abate  for  this  dofiuik;  Br» 
Additions,  pi.  4.7.  cites  39  H.  6.  46. 

13.  A.  B.  of  C.  is  hnpleaded  by  name  of  A.  B.  of  C.  in  the  •  It  ieeim 
county  of  S.  Brewer^  and  is  outlawed  and  taken  by  capias  utla-  ^^^^ 
gatum,  and  (aid  that  the  day  of  the  writ  purchafed  he  was  Teematty  Zo^Ml 
and  net  Bretstery  and  exception  was  taken,  becaufe  he  pleaded  it  ihould  be 
tkiiS)  vis,  emi  tbf  aferefaii  A.  B.  &c.  wbeare,  per  IdWtMh  by  ^^^^^  ^ 


105  flOQittontf. 

tbtt  pU«^  tfits  word  afhrefaid  he  affirms  all  the  nanu^  and  dierefbrr^cafinot 
cbio^^is  ^y  *^^  **^  *^  yeoman,  and  therefore  he  ought  U  bevi  fkadii  thas» 
hi^^yMT  viz.  ani  *  the  a£orefaid  A.  B.  wh9  is  takeiiy  Sic.  fofs  ut  fupra,  &c* 
book.  and  not  [have  faid]  the  aforeiaid ;   but  the  plea  good,  notwith<% 

ftanding  diis  word  aforeiaid ;  for  by  it  he  ajffirms  tart  of  the  namy 
imd  not  alL    Quaere  of  proper  name  if  he  pleach  miihofiner  of  it 
1 1 E.  4.  s.  by  this  form,  viz.  afordaid  A.  B.     Br.  Mifiic^mer,  pi.  52.  cites  f  i 
*^i-  E.4.2. 

Br.  Exi-  14.  Bill,  die  defendant  faidy  that  the  plaintiff  by  naine  of  J.  5L 

S«  £*ct^  ^-L.  Gent,  was  mainperiwr  for  W.  K  and  afior  was  outlawed  far 
jc^P.ac«  the  mt  coming  cf  the  faid  tv.  Ni  upon  capias  pro  fine  \  judgment 
cordiogly»  if  he  fhall  be  anfwered ;  the  plaintiff  Jaid^  that  the  mainpernor  was 
She*'''  7'  ^-  ^f.^'  GentUman^  but  this  plaintiff  at  the  tWe  of  the  main- 
mainper-  V^^^  ^nd  always  after,  was  Teoman^  and  not  Gcntlehuxn^  and  no  plea  ^ 
norfhipup.  per  CUT.*  For  he  Jball  fay  abfque  hoc  that  he  is  the  fame  perfon. 
^Br*  n!^'I  fer.  Traverfe  per,  &c.  pL  236.  cites  10  E.  4. 16. 

ibility,  pi,  50.  cites  S.  C.  &  S.  P.  accordingly ;  for  Gentleman  may  be  outlawed  by  the  name  of 
Yttomim.— But  Br.  Nonability>  pi.  50.  cites  7  £.  4*  i*  that  in  replevin  aftsr  iJftUf  the  dcfauUaa 
fkadU  mtlawry  m  ib§  plaitdiff  after  tbt  lafi  continiumct  by  nam  of  J,  ^.  of  />.  YtvmoK^  and  the  othe^ 
/lfW  thfe  bt  w/u  Gtfii/^man,  and  mi  Teoman,  and  the  ifTue  received;  for  now  it  i&ems  that  be  is  noc 
the  fape  perfoo.    Br.  Nonabilityy  pL  50.  cites  7  E.  4.  x. 

15.  In  refcous,  the  attorney  faid  that  hit  mafterwas  a  Sheriff^ 
^hich  is  a  name  of  dignity,  not  n^med  fherifn  judgment  of  the 
writ,  and  a  good  plea  ^  for  it  is  not  coqt^^ary  to  his  wairant  of  at-i 
torney.     Br.  Brief,  pi.  321.  cites  6  H.  7.  14. 
Bcn^L  153.       i6.  In  debt  againji  B.  in  the  ^4unty  of  S,  the  defendant  was  out- 
kS.K        lawed,  and  no  addition  was  put  to  B.  in  the  writ,  but  upon  pleading 
this  matter  the  outlawry  wsvs  rcverfcd  upon  the  ftatute  of  i  H.  5^ 
And.  36.  pi.  92.  Mich.  8  &  9  Eliz.  Collins  v.  Blagrove. 
Tc!t.  ISO.        17.  yudgnunt  was  reverfed  for  error  in  changing  the  defen- 
B  *R  ^tilr*   ^'^"^^^  addition  to  Efq;  whereas  throughout  all  the  mebe  proce& 
s.c.'and     it  was  Alderma^i.    ^fownl.  99.  Hill,  i  Jac.  C.  B.  Markham  v, 
Bro\vni.      MoUineux. 

feems  nnly 

a  traniUtioa  of  Yflv; 

s.  c.  eited        18.  I{  was  afligncd  fpr  error  to  reycrfe  an  outlav^ry,  that  he  was 
Arj-iMod.  ipjjj£tej  i,y  ^^  name  of  J.  S.  of  the  parijh  ofAldgate^  but  docs  n^ 
Jhew  in  what  county  AUgate  is\  and  for  this  reafon  it  was  reverfed, 
though  Middlefex  was  in  the  margin  \  for  an  indiftment  ihall  not 
be  taken  by  intendment,  and  the  county  in  the  margin  (hall  be  re- 
ferred to  the  place  where  the  offence  Was  committed,  and  not  to 
the  habitation  of  the  party.     Cro.  J.  167.  pi  7.  Trin.  5  Jac.  B.  R^ 
Leech's  cafe. 
%  Tteb.  814.       ^9.  In  debt  againft  Sir  W.  H.  by  the  ftile  of  Knight  and  Baro- 
almliwi^'  net,  b^ pleaded  in  abatement  that  be  was  never  knighted.    It  was 
^             moved  to  amend ;  for  that  he  had  put  in  bail  by  the  name  of  Knirht 
lo5  J  and  Baronet,  and  fo  could  not  allege  this  matter,  which  the  court 
agreed  if  it  were  fo ;  but  it  was  found  entered  for  W.  H.  Ruronet 
for  the  d«-   only  5  fo  thev  fiiid  they  could  not  permit  any  amendment.  '  But  the 
^  *?^       plamtiff  muft  of  neccffity  arreff  him  over  again.     Vc^t.  »54,  Mich. 
23  Car.  2.  B.  R.  Sir  Wifiiam  Hipk'«  cafe. 
^  '  20.  Caf? 


ttonn.  io6 


Mt   . 


ao.  Cife  iyUUfor  goods  fiald,  asdnft  Francis  Gdl,  Efq;  who  AAiqii  was 
pUaded  that  ht  was  mt  F.  Gdl,  Ejqi  but  Merchant^  whereon  the  ^^^\^ 
{daintiff  demurred,  and  judgment  to  anfwer  over,  becaufe  the  fb-  7;  ^fil 
tqte  of  additions  extends  only  to  procefs  where  outlawry  lies,  and  he  phaJu 
no  outlawry  lies  on  a  bill     12  Mod.  21 1,  Mich.  10  W.  3.  Martin  ^^^^« 
v.GdL  '^'t^ 

Efymn,    The  plttntiff  rtpHed  that  the  defendant  bMtui  &  rtfwknus  fuh^  as  veil  an  Efiuire  as  a 

GttdLwan ;  and  fets  forth  that  \y%  was  Efqoirey  tain  ratione  dignitatis  uis  &  parentelacy  ied  prefer. 

Dm  disniffintflc  occupationis,  &c.    Upon  demurrer  it  was  apguedy  that  the  plaintiff  Ihould  have 

I  rt^Bid  f^itkfgfy  that  the  defendant  was  an  Efquire,  and  not  a  Gentleman^  and  that  the  alleging  ic 

j  with  a  habitos  H  reput^tns  fuit  was  not  good,  becaufe  the  jKlditioQ  pugh^  to  be  the  true  one,  and 

■oc  maintained  with  a  habitus  &  reputatus,  &c.  only ;  and  Powell  J.  feemed  to  be  of  that  opinion  i 

bat  the  fuit  hang  by  *  kill,  a  refpondeas  oulter  was  awarded*    2  Ld.  Rsiym.  Rep.  849.  .Mi^b.  x 

Aanae,  Bennet  v.  Po\yel. 

*  See(B}pLi3.  S.C. 

I  2i«  Wrong  addition,  or  omiifion  of  Knight,  is  void  in  pleads 

%  ings  andgrantSy  though  not  in  a  conviyance.  5  Mod.  302.  Mich. 
8  W.  3^  per  cur.  in  cafe  of  the  King  v.  the  Bifliop  of  Chefter  and 
Pierce. 

aa.  An  indiUnuta  cf  tnafin  is  not  to  be  quafhed  by  the  fbtute 
ibr  want  <i  addition,  unle&  the  perfon  indicted  takes  advantage  of 
it  Per  Holt  Ch.  J-  12  ^od.  198.  Trin.  10  W.  3.  the  King  v- 
Sir  Henry  Bond* 

23.  In  debt  upon  a  bond,  the  plaintiff  declares  by  the  name  of  6  Mod.  So. 
Edward  Naih  Generoit.    The  defendant  pleads  in  abatement^  that  ¥^^^'/» 
the  plaintiff  is  no  gentlemafh   to  which  the  plaintiff  demurred^  BatSsrfby  ▼. 
irtiich  was  in  i  for  it  amounts  to  a  confei&on  that  he  is  no  gen-  Marlh»s.c! 
deman,  and  then  not  the  fame  perfon  named  in  the  count ;  but  he  ^  &  P- 
JkmiU  have  replied^  that  hf  is  a  gentleman.    Jud^ent  was  given  ^^j^ff  i^ 
diat  die  writ  ibould  abate.    %  Ld.  Raym.  986.  Trin.  2  Ann.  Ns^  his  biu  de- 

V.  Batterfby.  clared  and 

called  hipn- 
felf  Gendman,  and  held  accordingly,  but  it  being  after  general  imparlance,  they  put  him  to 
anTwerover. 

25.  In  a^on  againft  A.  B.  late  of  H.  bfc.  Teoman^  the  defen-  S.C.  cited 
dant  pleaded  in  abatement,  that  he  was  a  Horner.    It  was  infifted  ^f  J^ajj,*^* 
that  this  was  good  9  for  if  the  defendant  be  not  a  gentleman  he  RuifeiaT^* 
muft  be  a  yeoman,  and  that  a  horner  may  be  a  yeoman,  viz.  an  Pafcb.  8 
ordinary  or  common  perfon,  and  fo  the  plaintiff  may  name  him  ^J^™*  ^' 
either  by  his  degree  or  trade ;  the  plea  was  adjudged  ill,  and  the  Kep.  154^' 
defendant  ruled  to  anfwer  oVer.    8  Mod.  52.  Trin.  7  Geo.  Ma And  ' 

fiwv.BuftcU.  ''^%^^y' 

.^^  theS.P.was 

a4judged  Trin*  9  Geo.  x.  B.  R.  Horfpoole  v.  Hacriibn. 

26.  The  defendant  was  fued  by  original,  by  the  name  of  Gen-* 
tlenumi  ^^  fUaded  that  be  was  and  is  a  Merchant^  tic.  and  tra^ 
verfed  his  being  §r  having  been  a  gentleman  \  but  was  ordered  to 
aahver  over,  becaufe  b^  the  ftatute  H.  5.  plaintiff  may  fue  the 
dpfendant  cither  according  to  his  addition  of  degree,  or  myftery, 
aiid  this  writ  being  brought  by  the  addition  of  his  degree^  he  ought 
ta  have  Jhewn  what  degree  he  was  of  to  Jhew  the  plaintiff  might 
Jmve  a  better  writ.  2  Ld.  Raym.  Kcp.  1 541.  Mich.  2  Geo.  2, 
B.  R«  Smith  v,  Mafon. 


27.  In  qua.  imp.  againft  J.  H.  gn4  J.  B.  the  ^ndttat  pUadU 

in  abatement  that  there  are  2  pcrfons  in  thefawA  county  named  J.  i^ 

fin.  clerij  and  J*  B.  jun.  cterk^  and  ib^t  tkfrc  is  no  (Uftin^ioF 

made ;  but  the  court  held  the  plea  repugzunt.    Comyns'f  Rqp^ 

960,  261.  Pufch.  3  Geo.  I.  C.  B.  Hufley  v*  Huflej* 

(O)     Abated  by  the  Surplufage  of  Additioo. 

Br. Nuga-  !•  'TX E  BT  by  J.  N,  adminijirator  of  the  goods  and  cbattels  rf 
*^**"'s!V'*  ^"^  ^*  ^*  *^^  counted  that  the  adminijiration  was  committid  t9 
bim  by  the  ordinary^  and  counted  of  a  duty  due  to  himfelf  by  which 
the  defendant  faid  that  W.  P.  made  executory  who  proved  the  tefia^ 
ment  after  the  adminijiration  committed^  and  fo  the  name  of  admi- 
niftrator  determined  judgment  of  the  writ.  And  the  beft  (pinion 
was  that  it  is  only  furplufagey  which  is  no  matter  of  ti\e  part  of 
the  plaintiff;  for  it  is  only  addition,  As  if  J.N.  of  D.  brings  ac-* 
tion  and  names  himielf  Carpenter,  where  he  is  not  carpenter ,  con- 
tra of  addition  of  the  part  of  the  defendant,  Br.  Dette,  pi.  78, 
cites  o  H.  5. 

2.  Praecipe  J.  N.  Knighty  and  Lady  A.  &c.  Rolf  demanded 
judgment  of  the  writ ;  for  A.  need  not  he  named  Lady.  But  per 
Babhington,  it  is  not  material  if  it  be  in  the  writ  or  out,  for  it  is 
only  furplufagey  wherefore  anfwer,  Nota.  Br«  Brief)  pL  i68.  cites 
8  H.  6«  9, 10. 

3*  In  writ  againft  fuch  a  oney  Knighty  Domino  de  A.  &c.  The 
writ  is  good  enough;  for  Domino  is  only  furplufage.  Thd« 
Dig.  96.  lib.  ip.  cap.  7.  f.  15.  cites  Mich.  8  H.  6.  lO.  Or  Do* 
minx.     Ibid. 

4.  Notwithftanding  that  a  man  gives  addiiim  of  pbce  aod  my^ 
tery  to  the  tenant  in  plea  rf  landy  the  writ  (hall  not  abater  for  it 
is  only  furplufagey  and  fo  it  is  of  alias  diGus.  Thel.  Dig.  97.  lib. 
10.  cap.  7.  L  16.  cites  Mich.  35  H.  6.  12.  Brief  121.  and  30  H. 
6.  5.  Brief  iii. 

5.  And  fo  is  that  which  comes  ofttr  the  ^JfP^^  '«  *be  name  pf  thg 
defendanty  if  it  be  not  a  thing  materiaL  TQeL  Dig.  97^  lib,  I0« 
cap.  7.  f.  16.  cites  Hill.  38  rf.  6.  28. 

6.  Writ  of  annuity  was  maintained  upon  title  of  prefiriptioa 
againft  an  abbot  by  name  of  Jo.  Abbot  ofC.  alias  di^us  Lord  Abhoi 
ef  C  notwithftanding  that  Lord  may  be  omitted  in  the  writ.  Thel« 
Dig.  51.  lib.  6.  cap.  3.  £  11.  cites  Mich.  35  H.  6.  I2, 

(P)     Want  of  Addition,  cured  by  what« 

X.  cr^RESPASS  againft  J.  S.  who  laid  dut  in  the  iame  vill  is 

•^    J.  S.  elder  and  J.  S.  younger,  and  this  defendant  is  J.  S. 

▼dunger,  not  fo  named,  and  demanded  judgment  of  the  writ)  and 

pccaule  the  defendant  appeared  qn4  bad  given  diverftty  of  names^  il 

was 


atMttetMf.  1 1.07 

was  exitered  in  the  roll,  and  tbe  writ  twarded  good,  Br.  AdditioiiS9 
pL  16.  cites  44£. 3.  XA. 

2.  In  trifpafs  ag^inft  %  who  (aid  that  in  tibe  iSuoe  county  there 
were  other  2  of  the  lame  name  and  furname,  who  are  elder,  and 
the  defendants  younger,  jet  the  writ  did  not  abate^  and  the  plain-* 
tiff  was  received  to  put  a  diveriit]^  oif  names  bv  addition  of  Tetmgeri 
pOered  into  tbe  roH  TheL  Dig.  55.  lib,  o,  cap.  13.  £  8.  cites 
Hill.  44£.3.  3|. 

3.  It  was  held  in  tnfpafsj  Aat  if  one  of  the  lame  name  and  fur-  [  108  1 
name  with  the  defendant,  cmms  in  at  the  sxigentj  and  the  plaintiff 

fays  that  he  is  not  the  Hunt  perfon  whom  he  lues,  that  the  {rfaintiff 
may  put  addition  and  have  exigsnt  de  wuq.  TheL  Dig.  55.  lib.  6. 
cap.  13.  £  7.  dtes  HiU.  14  H.  4.  27.  But  lays.  Quaere  what  Ihall 
he  done  after  cutlawry  in  this  cafe,  and  cites  2J  £.  3. 41.  5  £.  4» 
^i*  12  H.  6.  8.  and  39  £.  3^  6. 

4.  In  debt^  at  the  capias  the  defendant  named  J.  S.  ofB*  op'  The  defcn. 
ffured  and  demanded  judgment  of  the  writ,  for  he  faid  that  there  dant  in  aa 
U  B.  ufmt  AL  and  B.  upcnP.  abfyue  hoc  that  there  ts  any  B.  with-  ^^J^ 
ma  addittm.    Port  laid  to  this  he  Ihall  not  be  received,  for  he  parchafeda 


attorney  who  has  warrant,  he  ihall  not  plead  that  No  ^gs  caua 
fucb  vill  as  B.  nor  here,  for  this  is  contra,  &c.    Contra  of  that  h  in  the  af* 
which  may  ftand  with,  &c.    Br.  Additions,  pi.  30.  cites  19  H.  6.  {ft^^rdi 

35>  36*  .  pleaded 

that  (he  was  named  by  a  wron;  addition,  for  that  fhe  was  named  Spiniler,  whereas  (he  was  Gen- 
tlewoman. Tbe  phuntiiF  replied  and  demanded  judgment  if  (he  (hould  be  admitted  to  fuch  plea 
PMitrary  to  the  faperfedeas,  ftc  The  defendant  demurred,  but  at  length  waived  the  demurrer 
pni{icer  opinionem  curias,  aad  pleaded  Not  Guilty,  fee.  *D.  8^.  a.  b.  pL  107,  108.  Trin.  7  E.  6* 
AlUngtoQ  V.  OldcafUe. 

5«  If  a  man  appears  and  pleads  and  is  condemned,  he  cannot  if  the  de.  ' 
;iffign  it  for  error  afterwards^  as  it  feems ;  for  as  to  matter  of  (a£t  Pendant  has 
he  ought  to  plead  it  if  he  appears;  but  contra  where  he  is  out-  alfion^the 
lawed  or  loies  by  default.    Br.  Error,  pi.  96.  cites  7  H.  6.  39.  and  datute  re- 
lays note  the  diverfity  ut  videtur;  but  as  to  this  point  35  H.  6.  q^Jr^*  y^t 
«KlsE.4.varies.  '^^f^^* 

4ud  pkadxp  with0Qt  taking  advantage  thereof  by  exception,  he  has  loft  the  benefit  of  this  uatute* 
2lnft.67o. 

If  an  ti^ftlkty  who  b  nwned  with  an  infufficient  addition,  or  without  any,  app€ars  mi  pUads  to 
the  appeal,  he  cannot  afterwards  take  advantage  of  the  defeat  of  the  addition,  becaufe  by  his  ap- 
peaiance  and  plea  he  admits  hirofelf  to  be  the  perfon  intended.  And  fume  have  holden  that  the 
party  by  his  bare  appearance  falves  the  want  of  an  addition,  or  a  bad  one ;  but  this  feems  contrary 
to  airodSlt  aU  the  auchorities  cited  in  relation  to  this  matter,  which  feem  to  admit  that  the  party 
before  other  matter  fdeaded  may  take  advantage  either  of  the  want  of  an  addition  or  of  a  bad  one, 
%  Hawk.  PL  C.  190.  cap.  23.  f.  123. 

6.  When  a  parly  indidled  appears  and  does  not  take  exceptions,  »  Roll  Rep. 
hotpUads  to  ijfue^  and  it  is  found againft  him, he  admits  it,  and  has  3n^'s^V?by 
paflcd  by  the  advants^e,  and  cannot  now  take  exceptions  for  want  Doderidge 
of  adifition;  per  cun    Cro.  J.  610.  pi.  5.  Hill.  18  Jac.  B.  R.  in  J- for  by 

pleadiD2>  it  appears  that  he  is  the  fame  party.— Sid.  ^47.  Pafch.  17  Car.  2-  B.  R.  in  pi.  1 1  fays 
it  was  affirmed  by  Keeling  J.  that  the  law  is  and  has  been  adjudged  to  be,  that  ill  addition  or  no 
addition  is  cured  by  the  appearance  of  th^>arty.— — -[But,  as  I  have  been  informed,  tliis  wasder 
bM  HiU.  12  Gea  2.  m  B.R.  in  the  cafe  of  the  King  7.  Haddock.] 

7.  Want 


lot  So/outnment^ 

7*  Want  of  addition  is  cured  by  the  appearance  of  die  parties, 
and  fo  is  a  bad  one  in  the  cafe  of  an  indi^fment  for  keeping  an  un-^ 
Lnuful  game  o(  nint'pinsy  and  fo  being  of  a  fmall  offence  it  was 
quaflied ;  but  had  the  offence  been  riotj  offreffian^  (fc.  this  is  no 
tcaufe  to  quafli  it.  i  Keb.  885.  pi. '46.  Pafck  17  Car.  2.  B.R. 
the  King  v.  Warren. 

8.  T  ne  defendant  being  fenred  with  procefs  by  the  name  of  Du- 
boiSy  the  plaint!^  entered  an  appearance  for  him,  and  obtained  judg- 
ment by  default.  It  was  moved  to  fet  afide  the  Judgment  upon  an 
a;ffidavit  mat  his  name  was  Davois«  but  the  court  refufed  it,  and 
laid  that  foch  kiud  of  motions  would  deftroy  all  pleas  in  abate- 
meitty  lince  die  late  aA  enabKng  the  plaintiff'  to  appear  fir  the  de^ 
findanty  and  that  his  appearance  by  the  name  of  Dubois  is  die  fame 
r  100  1  as  if  it  was  entered  by  the  defendant  himfelf.  3  New  Abr.  634. 
cites  Pafch.  7  Geo.  2.  6.  R.  Halcoek  v.  Dubois* 

For  more  of  Additions  in  general,  See'jabatemtltt,  Simtn9f 

mmtj  etmt$^  9trnoritier>  Jpofmc0»  taOstavi^  «ul 

other  proper  Tides. 
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Zttionwmtnt 

Fol.ijo.  (A)     Adjournment  of  the  7Vr/i^. 

Cro.j.445,  [  I.  TF  the  term  of  St.  Michael  be  adjourned  in  oSfabis  ATich 
Anon^fi  *ci  ^''^  ^'^^f^  Mich.  (as  it  w^  in  3  Jac.)  there  can  be  nor^jf- 

bot  no  re-'  *  tinuance  from  oUabis  A4ich^  to  (^abis  HiH.  without  a  continuance 
folutioD  as  to  menfe  mich^  but  this  will  be  a  difcontinuance^  for  in  as  much  as 
continu-^"  the  term  was  adjourned  in  oSab.  Mich,  to  menfe,  no  conti- 
ance.  '  nuance  can  be  to  o&bis,  for  all  appearances  and  continuances 
« The  re-  Were  adjourned  to  menfe  Mich,  and  then  in  as  much  as  no 
ports  of  continuance  was  to  menfe  this  is  difcontinued.  Mich,  ^Sj^^ 
IS^  not^^"  B.  R.  between  Ofbom  and  Hundy,  per  curiam,  a  judgment  tCt 
prLtoL       verfed  for  this  caufe.    My  Reports,  ♦10  Jac.  H  Jac.  die  fiune 

cafe.] 
Cro.j.  £30.  [2.  Up<m  fuch  an  adjournment  in  odabis,  &c.  an  infant  that 
S^c.  Mich.  ^^""^  *^  ^^  injpe/fed  upon  a  writ  of  error  upon  a  fine,  who  will  be  rf 
7  fac.  B.  r!  age  before  the  timej  to  which  it  is  adjourned,  cannot  be  infpe£bd,  be* 
this  was  caufe  ail  appearances  alfo  are  ac^oumed.  Sir  J(,obert  Po}q;ie's  cafe^ 
craWH  ^^^^  ^^^^  ^  ^^^^  queftion,  but  he  was  infpe^ed  by  cownt^  and 
tion.   But    errors  releafed.] 

&  tiM  end 

Af  the  cafe  it  is  faiOi  viz.  Note»  aftenyanls  Fleming  faidy  that  upon  conference  with  the  joftices  it 

w;is  reioiv^  ;iat  itiis  iaipeCUoi^  W4b  fSl^»  ooiwitm^  ;^iLp£  (be  a()jovuiyacut.«p-^;(  Br^wjiL  27S. 

«7n 


179.  S.C.  but  no  refolotiofi.— — Jeok.  317.  fA.^  fays  he  maf  be 'mf^Aed  at  tbit  dof  on  vfaidi 
1  cbe  adjooranMat  is  made ;  by  all  the  jufticisf  of  Eoglaod ;  for  if  after  the  day  of  adjournment,  and 
before  the  day  co  which  It  is  made,  he  attaios  his  full  age>  the  iofpedioa  will  fail ;  and  quod  oe* 
ceflahum  eft,  Udtum  eft. 

[  3.  If  the  writ  of  adjounsnent  of  the  term  be  ab  oifalh  jMUh.  Br.  Expofi 
H  mm  Mich,  the  adjournment  ought  not  t$  be  made  till  the  morrow  ^'.^'  P^-  47- 
0fttr  tie  ^th  day.     21  Ed.  4.  37.]  ^^^^^ 

ly«— Ibid.  pi.  19.  cites  S.C.  accordingly.— —Br.  Adjournment^  pL  t8,  cites  S.C 

[4.  If  the  adjournment  be  de  o^abis  Mich.  t4  nunfi  Mich,  there  And  if  they 
mtgbtt$b€  apuar^ncis  at  oSiabis^  for  this  is  not  adjourned,  but  diis  ^°^^ 
is  taken  exclufive.    Mich«  15  Jac.  B.  R.  between  Ofburn  and  day  they 
HundeV)  agreed  per  curiam^  and  Houghton  faid  he  once  knew  it  wiiibeccm- 

^  "  E.  4. 37.]  lr^rA"3^ 

jottmmeoti  pi.  %%.  citet  S.C* 

[  5»  But  otherwife  it  is  where  the  adjournment  is  in  o£lahis  to  f  x  i  o  1 

menft.    ai  Ed.  4.  37.  D.  225.  [Mich.]  5.  6.  Eliz.  f.  35.  for  there  -' 

the  efibigx^  cannot  be  kept  at  oclabis ;  for  the  return  of^abis  can^  b^.  Expofi. 

not  beginj  and  be  heldy  and  be  adjourned  the  fame  day  alib.j  tion,  pl.4> 

cites  S.  C. 
aecoidiagiy.— n>id.  pL  {9.  citei  S.  C.  accordingly.    Bm  xf  the  wiit  of  adjounmient  had  been  (im 
W  si  taatii,  &C.J  tbeo  it  might  be  done  the  firlt  day. 

[6.  If  die  adjournment  be  of  all  writsy  pteasy  ice.  from  one  com-  Br.  Ad- 

mon  return  to  dnother  common  return,  as  de  oftabis  Mich,  ad  Jo"rn'n««% 

15  Mich,  and  fuch  like,  this  will  not  adjourn  pleas  by  bill  in  |.c!&^  ^* 

banco  regis ;  for  upon  thefe  pleas  the  continuances  are  to  cer-  s.  p.  ac^ 

tiin  days,  and  not  to  common  returns,  and  therefore  upon  fuch  ^T***  u^'^' 

acQoamment  all  the  pleas  upon  bills  are  difconttnued.    *  4  Ed.  bin  which* 

4*40.1  was«ifliie 

inB.R. 
had  day  to  hbttby  the  ^dofjuly^  and  not  a  common  day^  and  therefore  it  was  dUcontinoed* 
*  See  infra  pL  II.  S.  C. 

8.  When  adjournment  qf  the  term  comes,  the  Qjancery  is  not  *r.  Brie^ 

aetjokmedi  for  this  court  is  always  open.    Br.  Jurifdidion,  pi.  74.  ciiif slc.^* 
cites  4E.4.  21. 

9-  Note,  when  a  man  is  taken  by  capias  returnable  o£bb.  Trin.  F»"^-  ^^- 

and  is  bound  to  the  Jheriffin  40/.  to  appear  at  the  pane  day  to  fdve  cTtcs's.c.' 

him  harmiefsyZnd  this  term  at  the  day,  and  all  the  returns  in  itj  are  the  jufticei 

oi^oumed  to  is  Mich,  there  his  appearance  ihall  not  be  recorded  ^*^  ^^™  ^^ 

ofiab.  Trin,  but  at  15  Mich,  and  this  fliafl  fave  his  bond  and  dif-  ^^li^. 

charge  him ;  for  no  appearance,  eflbign,  nor  default,   nor  other  Mich,  and 

things  (hall  be  entered  at  the  term  adjourned,  for  no  roll  is  made  ^^^^  ^ 

of  it,  but  only  of  the  writ  of  adjournment,  and  all  things  which  ^is  fw«y  * 

ftould  be  done  at  thefe  days  adjourned,  ihall  be  done  at  the  day  to  well 

which  the  term  is  adjourned,  and  this  (hall  ferve  for  all.     Br.  Con-*  enough ;    . 

itions,  pi.  ,42.  dtes  4  E.  4.  ai.  '^^^^ 

ment  the  day  of  o£lab.  and  the  day  of .  i  k  Mich,  arc  as  one  and  the  fame  d.iy. 
In  debt  upon  ohi^tulon  to  a  fi^cjiff  to  a^ptar  at  If'eJlmnJUr /u^h  a  day  t»  anfuHTf  fsft.  the  derenJant 
ff*94tdf  thai  btfwe  tht  day  of  tbt  ttturn  of  the  writ  the  term  laai  ,iidjcurnid  to  Hfrtfcrd,  and  bt  ^tmred 
titru  It  was  held,  that  the  obligation  (ball  always  relate  to  the  day  and  place  CQmprired  m  the 
writ,  for  that  ihall  not  have  regard  to  the  adjournment,  and  hr  ought  to  appear  in  B.  R.  or  fhal4 
forfeit  his  bond,  as  ^  9  E.  4.  is,  and  rbat  fo  are  diyerfe  precedents ;  and  that  though  he  does  appenr, 
yet  if  hh  appearance  be  not  ente^r^d  of  rccoid  he  forfeit'  his  obiicauco^  and  he  ought  10  coucSnile 

prottt 


Sront  patettld  tcdonlo;  anJ-tif  Chat  opinion  was  all  the  court.   Cro.  £•  466.  pi.  r6,  Itilf.  38  fJOi 
I.  R.  Corbet  v.  Cook.-»~Mo»430.  pI..6oi.  Cor^t  ▼•  Downing^  S.  C.  the  patty  had  not  nrftlicd 
his  bond.    But  qa«re  If  he  had  appeared  at  Wefiminller  and  ncrt  at  St.  Albans  ?  and  Popbatn 
thOQgbt  Che  word  IV^wmfier  in  the  condition  made  dM  obligatioa  void  bjr  the  fUttte  23  R.  6.  be* 
caufe  there  is  noc  any  fuch  name  in  the  writ  for  appearance. 
*  This  fecals  mtfprinted  for  4  £.4.  zi.' 

I0«  B^  the  writ  of  adjotummeoft  noibing  cm%  hi  dotu  at  that  dtq 
hut  t$  adjwrn  the  term  to  the  day  appoioted^  and  no  appearance  can 
be  made  on  any  thing  done  but  only  to  read  the  writ  of  adjourn- 
ment, and  to  aqoum  all  appearance^  and  all  matters  and  proceed- 
ings^ and  jurors,  unto  the  day  appointed  by  the  writ  of  adjournment* 
Arg.  Cro.  J.  446.  in  pl»  24^  cites  4  £•  4*  2to  &  41.  ai  £•  4.  3^4 
snd  Mich«  7  Jac.  Sir  R*  Pointa's  cafe* 
Bn  Amend-       1 1.  Trinity  term  was  adjourned^  and  die  writ  tfadjo^nmmt  mait 
"*^**^»P^      mention  enly  of  actions jfuitSy  pleas^  i^c»  o&abis  Trinitatis^  15  Trin* 
z'^^4^.  ^    cr^/«^  Johattnis^  and  fo  of  conunon  day  only  that  they  fiould  he 
9.'o:— 1      adjourned  to  1^  A£chaelisj  and  there  was  a  bill  between  two  parties 
*r.  Parlia-    ^ho  were  at  iffue,  and  hstd  fpecial  day,  as  Die  Lunse,  &c«  and  this 
-  •  pafTed  for  the  plaintiiF,  and  he  demanded  judgment^  and  it  was  vi* 

L  I  ^  I  J  leged  in  arreft  of  judgment  that  this  was  a  difcontinuahce,  &  verum 
.  eff,  per  cur*  and  it  cannot  be  amended,  and  therefore  it  wasihewn 
cl!^'tL  ^  ^^  ^^  parliament,  and  hy  fpecial  a&  ofparUament  the  writ  if  eut^ 
s.  c.^-*^  journment  and  the  roll  theretfwai  amended^  and.ext/^pded  as  wcU  to 
ThefmaUer  fpecial  da^  35  to  common  days;  quod  nota«  Br«  Difcohtinuanc? 
Irpd^e'cke  ^  Proccte,  pLs^.  cites  4  E.  4,  40. 

this  at  tic.  Difcominuance  of  Proceisy  pi.  36.  as  4  £.  3.  40.  but  are  mUpriated  and  (hoolJ  be  4  E- 
4.  40.-*— Fitzh.  Difcontinuance)  pi.  27.  cites  S.  C.  accordingly. 

^r.  Ad-  1%.  Thre^  f¥^6damations  fhaU'he  madej  wfaen.the  writ.of  adjoum-* 

jcNirtomait,  ment  of  the  term  ihall  be  read.    Br.  Proclamation,  pi.  6,  cites  x\ 
pl.  as.  eites  E    .    «- 
S.C.that3   -*^*4*  37* 

proclamations  were  made»  and  then  the  term  was  adjourned,  and  the  filacers  fH^de  out  writs  t« 
the  iheriff  to  return  the  writs  at  the  days  mentioned  in  the  adjournment. 

• 

7.  Memorandum  that  the  (eaft  of  ^e  Nativity  ef  St.  John  Bap:* 
tijty  1556,  fell  upon  the  fVednefday  which  ought  to  have  been  wc 
laft  day  of  Trin.  term  that  year,  and  therefore:  was  adjourned  in  the 
vigil  to  the  Thurfday  next,  becaufe  the  day  of  this  feaft  is  not  dies 
juridicus,  and  therefore  the  juftices  ihall  fit  Thurfday,  and  ihall  not 
lotf  the  day.    Br.  Adjournment,  pi.  35. 

13.  A  writ  of  adjournment  from  menfe  Mich,  to  crailino  Ani-» 
marum  containedj  that  all  pleasy  writs j  £sf f •  to  be  held  or  pUadabU 
at  any  return  before  the  f aid  return  of  craftino  Animarumy  (naming 
the  returns  fpectally)  fhall  be  adjourned  to  the  faid  return  of  craft,. 
Anim.  and  therefore  the  juilices  upon  view  thereof  thought^  that 
as  to  writs,  and  pleas,  &c,  pleadable  or  returnable  the  iaid  Mich* 
term  after  the  iaid  return  of  craft.  Anim.  there  ought  to  be  new 
writs,  authorizing  them  to  adjourn  all  the  writs  and  pleas  return- 
able after  the  faid  return  of  craft.  Anim. .  as  well  as  tfaoie  before^ 
and  new  writs  were  iiTued  accordingly.  And.  278, 279.  pi.  286. 
Mich.  34&35  Eliz. 
Poph.  33.  14.  If  the  adjournment  of  a  term  be  to  be  mad^  in  o&ab..  Trim,  it 
Trid.35  flialt 
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fiuJl  be  made  in  every  tourt  efB.  R.  and  C  fi.  and  Exchequer^  the  '^  ^^ 
verjfirj  day  rfe&ahis.  D.  225.  Marg.  pL  35,  cites  Trin.  35  EUz.    ^^^\f 

k  ht  a^oarnfxl  to  oAz^.  TWx.  then  the  joftioes  held,  that  it  Ihrtl  [not]  be  adjoarned  till  the  rifins 
•f  the  coon  upon  the  4th  day  of  the  faid  oftabis.  D.  2x5.  b.  Marg.  pi.  35.  cites  Tn'n.  35  Eli^ 
■  -Popiu  33*  pi.  2.  Trin.  35  EUz.  S.  P.  bat  fays  that  the  juftices  held,  that  the  adjonnunettE 

^mht  doc  to  have  been  made  vnttl  the  'fitting  of  the'ctmrt  the  4th  day  from  o6labi& 

And  becanfe  the  writs  were.  That  a  tbtjtdtl  trn  Trifu  tU  Urmjbati  6e  Mdat  thereof ttr,  as  tfm 
mfmramM  bad heettf  ttvt ya^icts  held  ^at  they  ought  to  fit  the  firfl  dj^  of  the  faidtres  Trin.  and  ifa 
from  hence  every  day  uiitil  tHe  end  of  the  termy  and  for  all  caufes,  as  if  no  adjouxtiment  had  been; 
and  fo  they  did  accordingly,  (avingy  by  affent,  forae  of  the  juftices  did  not  come  thither,  by  reafoa 
oF their  £ur  diilance  from  London  at  the  end  of  the  term  upon  the  laft  adjournment ;  but  they  helt^ 
that  if  it  had  not  been  for  the  fpecial  words  in  the  writ,  ^yhlch  were,  that  it  iball  be  then  bolden  a$ 
if  no  adjournment  had  been,  the  elToigns  had  b6<fn  the  iirft  day  of  tres  Trin.  and  the  full  term  had 
not  been  uiit'd  the  4th  day,  wMch  was  the  laft  day  of  the  term ;  ^uod  nota ;  and  fo  it  was  of  the 
adjournment  which  happened  firft  at  Weftainfter,  and  afterwardls  at  Hertford  from  Michaelaus 
term  now  laft  paiL    Poph.  33.  pi.  a. 

15.  Mich,  term  was  adjourned  from  oflab,  Mich,  till  menfe 
Mich,  and  at  menfe  Mich,  it  was  adjourned  till  craft.  Anim.  The 
juftices  held  that  the  quarto  die  foji  is  the  day  of  fitting  after  ad^ 
joumment^  as  it  is  where  the  term  begins  without  adjournment. 
Cro,  C  13)  14.  pi.  I*  3.  Mich,  i  Car. 

16.  TTie  2  firft  returns  were  adjourned  to  tres  Mtchaelisj  which 
was  Wednefday'y  the  fiill  term  did  not  commence  till  the  Saturday 
after,  whico  was  the  quarto  Ufe  pcjft.  D.  225.  b.  Marg.  pi,  35. 
cites  Mfcfi.  6  Car* 

17.  Bitty  of  an  apfearanee^  as  of  the  firft  return^  when  the  term  f  u  2  1 
was  adjourned  to  another,  is*  a  difcontinuanee ;  per  curiam.    Keb. 

273.  pi.  6i.  Pafch.  14  Car.  2.  B.R.  Anon. 

1 8.  An  adjournment  vr^sfrom  Wefiminfier  to  Oxford^  from  the 
\fi  day  rf  the  ntum  to  9Qab.  Martini^  and  a  proclamation*  appoint- 
ing aU  perfons  to  keep  their  days  then  and  there.    And  z  judge  of 
avery  toiart  came  the  ift  day  to  Wefiminfier^  -and  there  heid  il?e  ef* 
fingns^  and  read  the  writ  of  ae^eurnnuiUy  and  adjourned  the  courts 

to  o£bb.  Martini  at  Oxford,  and  at  the  efToign-day  there  they  only 
held  the  eilbigns,  and  did  not  fit  in  open  court  till  the  quarto  dte 
toff*  And  by  the  proclamation  all  judicial  hearings  in  Ch^cery, 
Exchequer,  and  Dutchy,  and  all  decrees  were  fiayed\  and  in  B.  R* 
in  C.B.  and  Exchequer,  no  trial  by  jury,  nor  judgments  upon 
ipecial  verdiA  or  demurrer,  were  to  oe  given.  Lev.  176.  Mich. 
17  Car.  2. 

19.  A  term  was  adjourned^  except  only  the  2  lafl  returns^  to  Wind* 
fir*  Thofe  two  laft  returns  cannbt  be  held  at  Wefttninfter  by  re- 
a^bumment,  becaufe  by  the  fii-ft  adjournment  the  day  in  co\irt  is 
the  quarto  die  poft,  ana  (b  only  part  of  the  return  would  be  ad- 
journed, which  muft  not  be ;  and  it  was  held  that  it  could  not« 
And.  tfierdbre  upon  the  qukrto  die  poft  craft'  Pur'  which  was 
4>  Feb*  die  courts  &te  at  Windibr,  and  heard  fome  motions,  and 
dien  read  writs  of  adjoarnmeBt  of  the  laft  return  to  Weftminfter ; 
and  apcorduigly  the  courts  fate  at  Weftminfter  o^b.  Pur.  For  it 
Mv  fidd  tl^  it  is  not  requifite  to  wait  tiU  the  quairto  die  poft  upon 
tiae'^d  sf^burnment}  and  fhould  it  be  fo  in  this  cafe,  die  term 
would  be  cn^  before  dut  day.    Sid.  276.  pi.  2.  Hill.  ;7  &  18 

:Cart  %. 

%  (B)  ' 


tii  9iimni 


!(J^n 


(B)    Adjournment.     Trial  of  a  Foreign  Plea^ 

^(^)P^  [J«    rNreala^liMsinL0tubnyi£zfar&gnplt2Lhcple2dei^it^ 
'•  Inafran-  *^^»/  i«to  /i&#  rmvmif  ^ittf*  to  bc  tried.     3  Heiu  4.  la.] 

chife  fucti         [  2«  But  otbiTwife  it  IS  in  perfinal  anions.    3  H.  4«  la.] 
pica  does 

not  go- to  the  jurifdi6lion  in  real  anions ;  thou{^h  otherwife  it  is  of  fuch  plea  in  perfonal  aflions. 
Br.  Jufifdi^ony  pLSx.  cites  S.C.  that  it  was  fo  faid  tbere.i«*-Br.  Caufe  de  Remover  Plee,  tec* 
pi.  41*  cites  3  H.  4. 15.  that  fuch  pleft  in  debt  inJLoiidon  goes  to  the  jurifdi^tion ;  but  upon  fireigm 
voKcber  in^ka  reai,  the  plea  fliall  be  removed  in  &aco  by  the  ftatute  to  try  the  warranty^  and  af- 
terwards be  remanded*  Contra  in  action  perfonal ;  but  at  common  law  it  was  all  one.  S.  C. 
cited  a  tie.  37.  in  pi.  49.— -«S.  C.  cited  Arg.  Saond.  98.— — -fBut  for  this  fee  tit.  Vouclier,  (H.  h.  %} 
per  totam.}--If  foreign  plea  be  pleaded  in  London,  Lancaster,  or  the  like,  it  (hall  be  removed 
by  certiorari  ont  of  Chancery,  and  fent  into  baok  by  mittimus  to  be  tried,  and  this  by  the  oouity 
of  the  ftatnt6  of  Gloifcefter>  cap.  13.  Br.  Caufe  de  Remover  Pleei  3cc.  pL  42.  cites  at  H.  6. 
58. 59. 


(C)     At  what  Time  it  (hall  be  made. 

See  (G)  pL  [  I.   T  N  an  aj^e  againft  divers^  if  theyfevtra^  tali  the  intin  ti^ 

**kp.  and  ^^^y  ^^^  *^™»  and  plead  feveral  bars  and  matter  of  dif- 

kemfttbey  ficuIC]r,  the  affife  (hall  not  be  adjourned  tiU  it  is  inquind  which  rf 
^moidifi^  them  is  tenant,    35  Aff.  2, 3,  per  curiam.] 

but  ad-  ^    M.  a 

joumed  in  bank,  therefore  ir  was  rmcmdedfrm  tbt  bank  to  iiijuire  oftbt  teiumcy.  Br.  Affife,  pL  339. 

cites  35  AfT.  a. 

(D)     What  {hall  be  a  good  Caufe  of  Adjournment 

of  a  Foreign  Plea. 

Br.Affife,  [  I.  AFTER  verdia  againft  the  plaintiff  in  an  affife^  if  the 
47  l!v^i!a!  parties  are  adjourned  to  another  day,  at  that  day  the  plain* 

—Br.  Noa!  tiff  may  be  n$nfuit.    47  £dw.  3«  2.] 

fliit,  pi.  6« 

pites  S.  C.       Titzh.  Nonfuit,  pi.  la*  cites  S.  C— — But  the  law  is  otherwile  now  by  the  fiatote 

a  H.  4*  cap.  7*  which  Ice  at  tit.  Nonfuit  (D)  pi.  14.  and  the  notes  there. 

Br.  Affife,  [  2.  In  an  affife  for  rent^charge^  if  ijiie  be  taken  that  be  did  mt 
pi.  z6o.  tharge  by  the  dtedy  which  hears  date  in  another  county'^  the  affife  fiiall 
26  AC  3?    ^^^  ^^  adjourned ;  for  the  deed  is  not  denied.    47  Edw.  3.  2.] 

*-^Pitzb.  Vifne,  pL  44.  cites  S.Cp 

S.  P.  Br.  r  3.  But  otherwife  it  is  if  the  affife  be  brought  againft  an  infimi^ 

^^*l^  ana  he  fays  he  did  not  charge  by.  the  deed;  for  there  the  deed  is  in 
26  AO:  3.«-'  queftion,  as  it  feems.    26  A£  *  2.  adjudged*] 

Br.  Vifne, 

pi.  96.  'cites  S.  C.  that  the  Vifne  was  of  the  foreign  county,  as  if  he  had  pleaded  Non  eft  hSbua^ 
-.—Br.  Re-attachment,  pi.  31.  cites  S.C.  « 

«  It  ibould  bc  26  Aff.  pi.  (3.) 

s.  P.  Br.      ,   [  4«  If  in  an  Oj^/e  the  releafe  of  the  plaintiffs  bearing  date  in  afi^ 

Affife,  pU  ^^ip^ 


aujjoutnmenr*  1 1 3 

rcjj^n  county y  is  pleaded  in  bar  and  denied',  this  is  a  good  caufe  of  13 ^  cites 
adjournment  in  banco;  for  they  cannot  try  it  where  the  affife  is  ^'^^^ '?• 
brought    22Edw.  3.  I2;  b*  ^9  Aff.  70.  3^  Aff.  16.  adjudged  6  ^JTAmf^, 
Aff.  [4-]  pi.  119. 

cites  6  AIT.  4.— —Br.  Damages,  pi.  X55.  cites  S.-C. 

f  5.  in  aA  affife  [bv  3  fevcral  fummons's]  if  the  tenant^  as  to  Fitz^.tit. 
ti  of  the  fummons's,  pleads  7.feveral  ijfuis  triable  where  the  affife  is  J^ftJr,*pU  e. 
hrnightj  and  as  to  the  third  Uimmons  vouches  in  a  foreign  County,  s.c.  ' 
the  whole  affife  {hall  be  adjourned,  becaufe  it  fball  not  be  taken  by 
t)arcels.     17  Edw.  3.  28.  b,  [pi.  26.]  » 

[b.  In  a  mortdancejior^  if  the  tenant  vouches  iivo^  and  prays  that  Br.  Mort- 
$tte  niay  he  fummoned  in  the  fame  county ^  and  the  other  in  a  foreign 
county^  hecaufe  he  had  nothing  in  the  fame  county^  this  is  a  good  caufe  [  1 1  i|^  J 
of  adjournment,  becaufe  otherwife  both  fliould  not  be  iummoned. 
49  Aff.  48.  adjudgcdO  Jj-ft-;, 

S.C— See  2  Inft.  3*5.  3x6, 

[  7.  If  in  an  affife  it  be  pleaded  that  part  of  the  land  is  in  afran^  The  Je- 
cb^ey  which  ought  not  to  be  tried  by  foreigners,  this  is  no  caufe  of  ™*^"^j"'  • 
adjournment;  for  it  may  be  tried  by  the  affife*     30  Affi  13.  ad-  that  all U/ 

judged.]  in  the 

guildable  ; 
anJ  b^  all  the  jufiicrs  upon  adjournment,  this  may  well  he  tried  by  tholV  of  the  guildable.     Br. 
Trial,  pi.  76.  cites  S.  C.  and  fays  the  reafon  feems  to  be,  that  though  the  place^be  a  francbifey 
yet  ic  Sts  in  uad  is  pared  'J  tU  fame  county^  and  the  jurors  c;in  take  conufonce  throughout  all  iheir . 
county. 

[  8.  In  an  affife,  if  it  be  pleaded  that  the  land  is  in  another  county^  Br.  AfTife, 
th2  affife  (hall  not  be  adjourned  upon  this,  but  this  {hall  be  inquired  ^I'^Jwites 
by  the  affife.     29  Aff.  51. J  s.  c.  by 

Thorpe  and  Kniver, 

[  9.  If  in  an  affife  iii^  iffiie  be,  whether  the  land  in  demand  was  Br.  Affife, 
put  in  view  in  another  a^e^  the  record  of  which  is  pleaded  in  bar^  P^'  '^** 
and  ^^  jheriff  returns  the  vinire  facias  againjl  the  firjl  jurors^  that 
thwy  have  nothing  to  be  fummoned  by,  upon  which  one  of  the  parties 
fays  tbty  have  affets  in  a  foreign  countyy  this  is  not  any  caufe  of  ad- 
journment of  the  affife  to  try  it.  29  Aff^  70.  adjudged ;  for  the 
affife  is  to  be  taken  in  the  proper  county.] 

[  10.  In  an  affife,  if  the  deed  bears  date  in  the  fame  county  where  •Br.Aflife, 
the  afpfe  is  broughty2sA  the  witneffes  live  in  a  foreign  county  y  yet  this  0*-  ''8* 
IS  not  any  caufe  of  adjournment  5  for  the  affife  is  to  be  taken  in  the  ^ /,^1  p/-^* 
proper  county*    29  Aff*  70.  *  5  Aff.  7.  adjudged  f  6  Aff.  4.]  tix  liJLif 

tv.xs  filfaJtd 
miiiattei^  and  be^nfe  the  witneffes  were  in  another  county^  the  affife  was  fent  into  hank  by  adjourn- 
mtai ;  and  after,  at  the  grand  diftrefs  renu-ned  againit  the  witnefles,  they  came  n  >t ;  whereupon 
the  aflHe  was  in  point  to  be  remanded.  And  t  Herle  was  in  doubt  by  whom  he  ibould  fend  th« 
jirieafe,  and  to  have  a  fure  meflenger.    Br.  Affife,  pi.  1 18.  [117]  cites  5  AIT.  r  !•  7. 

X  The  book  of  5  Alt.  pU  7.  is,  viz,  Herle  then  faid,  that  he  knew  not  why  they  (hould  remand 
k,  inafmn^h  as  it  was  pleaded  agninft  him,  and  the  tenant  has  (hewed  it  before,  and  he  would  not 
iSod  a  mefleiifer.— -— Br.  Teftmoignes,  pi-  24.  cites  S.C.  that  the  affife  (hall  be  remanded. 

f  Br.  Affife,  pi.  1x9.  [izS]  cites  S.  C. 

[11.  In  an  affife  by  A,  S:  who  was  the  wife  of  J.  8.  if  the  tenant  Br.  Trial, 
fays  thai  J,  S,  is  living  in  another  countyy  this  is  no  good  caufe  of  C^'J^'  ^^l^** 
adjournment  5  for  this  (hjiU  be  tried  by  witneffes.     36  Aff.  5.  curia,   both  Uw 

Vol.il  K  But 


X 14  anjournnrtnt. 

i"**'^^-'*!  Btit  in  this  cafe,  if  the  writ  fhould  be  brought  by  the  name  of  A* 
•  F0I.132.  without  fuppojing  the  coverture  before^  *  it  would  be  other  ways.  36 
]r  ^'T  ~^  Air.  5.     It  feems  to  be  intended  that  he  alleged  coverture  in  another 

iame  points.  :;    ■,  & 

—See         county.] 

tit.  Trial>  (E.i )  pci'  toiura. 

Br.  Trial,  [12.  In  an  affife,  if  the  deed  of  the  ancejior  with  warranty  be^ 

S.  c  ^*  *  pleadged  [pleaded^  in  bar^  and  the  demandant  fays  that  the  ancejior 
is  living  beyond  the  feas^  or  in  another  county^  this  (ball  be  tried  by 
the  afTife,  and  fhall  not  be  a^ourned.  36  Afl*.  5.  (It  feems  the  life 
cannot  be  tried  by  affife.)] 

13.  Allife  in  the  county  of  C.  tl  foreign  releafe  was  pleaded  in  the 
county  of  N.  and  they  were  adjourned  into  bank  for  difficulty,  and 
after  the  deed  was  denied,  and  venire  facias  awarded  to  the  Jheriff' 
of  N.  and  had  day  over,  at  which  day  the  tenant  made  default,  upon 
which  the  affife  was  remanded.     Br.  Affife^  pi.  97.  cites  39  £.  3. 

10. 


[1T5]  (E)  What  fhall  be  faid  to  be  a  Foreign  Plea^  for 
sr«etit.  which  it  fhall  be  fent  in  Banco.     Trial  of  a  Fo- 

See  (B)  pi.  [  I  •  T  N  zformtdon  in  London,  if  a  releafe  with  warranty  be  pleaded, 
1.  S.C.  and  X  dated  in  a  foreign  county,  if  the  deed  be  denied,  it  fhall  be 

Scir""*     f^nt  in  banco.    3  H.  4.  12.] 

Sec  (B)  pL  [  2.  So  if  a  warranty  and  affets  be  pleaded  in  a  foreign  county^ 
iiT^a.^*    ^^  ^*'  ^'^  </^/V</,  it  fhall  be  fent  in  banco.     3  H.  4.  12.] 

pl.  4.  It  was  faid  hy  Horton,  Arg.  Tliat  if  in  a  formedon  the  tenant  pleads  the  warranty  with 
defcent  in  the  county  of  Chelter,  the  couit  will  fend  tothe  juCUces  therp  to  inquire ;  and  fo  if  he 
pleads  n  releafe  which  bears  date  there. 

Fitzh.  Af-  [3,  /«  an  offft-i  if  a  releafe  be  pleaded  in  a  foreign  county,  the 
fife,  pi.  125.  jjjjfg  ^^]j  jjg  adjourned  in  banco,  to  try  the  releafe.     1 3  H.  4.  3.  b. 

cites  0«  \*%  "x^  1  I     n 

22  Edw.  3.  4.  b.J 
Fitzh.  tit.  [  4,  In  dower,  if  the  tenant  vouches  another  to  warranty,  andprayr 

Voucher,  ^^^^  ^^  be  fummoned  in  the  county  ofTork,  and  Durham,  which  is  a 
13  H.  +!  ^  county  palatine,  yet  becaufe  the  fummons  in  York  is  fufficient,  the 
s.  \\  ac-      voucher  (hall  ftand.     10  Hen.  6.  20.] 

cordlngly ;  * 

and  cites  18  E.  3.  a  like  cafe.— -Ibid.  pi.  49.  cites  P.ifcb.  36  H.  6.  S.P.  where  the  prayer  was  to 
fiimmun  him  in  the  county  of  Wilts,  Soroeriet,  and  Cheller.  Prifot  faid>  that  if  the  fhehflf  returns 
that  he  has  aflett  in  eitlier  county,  it  is  fufficient,  and  the  whole  is  ferved.^— »4  Inft.  %\^  S.P. 

Br.  Cinke  [  j.  If  a  man  be  vouched  in  banco,  and  it  is  prayed  that  the 
citers  C.  ^o^f^hee  be  fumtnonedt  in  a  county  palatine,  the  common  pleas  (hall 
— -S  P.*     immediately  award  procefs  to  them  there.     19  Hen.  6.  I2.  52.J 

and  the 

like  of  all  things  which  arife  in  the  county  palatine.     Br.  Trials,  pi.  39.  cites  9  H.  6.  ii.  S.C. 

If  the  tenant  VMcha  tiuo^  ons  within  the  county  patatint  uf  Durham,  and  the  other  at  tht  commm  Lnct 
iummtms  (ball  he  awarded  to  the  lord  of  (he  county  palatine,  commanding  him  to  fummon  tha 
vouchee  to  be  at  a  ceitain  day  before  the  juflices  here  to  try  the  wan^anty ;  in  this  cafe,  if  the  h» 
BurJ  recevas  in  va/ug,  the  juAices  fhalU write  to  Che  lord  of  the  county  palatine  to  render  in  value* 
4ln(l.  2T9.  cap.  |8.  cites  19  H.  6.  ^.•— S.C.  cited  fitzh.  tit.  Xrial«  pL  7.  by  ^aftonj  as  a 
sreceUcnt  of  a  cale  fo  held. 

t^.  If 


aBioutnment.  i^ij^ 

[6.  If  a  caufi  be  removid  out  of  a  county  palatini  into  the  com- 
mon pleas,  and  the  pUa  is  put  wtthout  day  by  proteHion^  and  after  a 
refummons  is  fued,  the  refummons  /hall  be  direSled  to  the  Jlnriff  of 
the  county  within  which  the  county  palatine  is^  or  [and  not]  to  the 
Bijbop  of  Durham ;  for  he  (hall  not  have  jurifdi6lion  again,  being 
once  dtfablecl*     17  Edw.  3.  36.] 

[  7.  If  there  be  a  recovery  in  value  in  banco  againjt  a  vouchee  that  See  pi.  5. 

iV  within  the  county  palatine^  the  common  pleas  Jhall  award  trocefs  \  ^ '  ***** 
^L  -TT/-'  i-i'*'  r       J     the  notoA 

there  to  execute  it.     rg  Hen.  0.  52.  b. J  Wittt^ 

[  8,  In  an  ajfife^  if  the  tenant  vouches  J.  S*  in  the  fame  county ^ 
and  ^t  Jheriff  returns  that  he  hath  not  ajfets  in  this  county^  and  it  is 
averred  that  he  hath  ajfets  in  another  county^  the  aflife  {hall  be  ad- 
journed in  banco>  to  have  him  fummoned  in  the  county  alleo^ed, 
36Aff.6.] 

[It6] 

Sse  tit. , 

(F)     By  whom  a  Foreign  Plea  may  be  tried^       pirti!!— 

CourCS| 

[  I.  TF  there  be  an  iflucj  whether  a  man  was  at  large  at  B*.  at         nt. 

-*■  Chefter  at  the  time  of  the  outlawry  pronounced^  it  fliall  not  Trial, 
be  fent  to  Uhcfter  to  be  tried,  becaufe  the  king's  wrij  does  not  run  t^'^^'t^^T* 
there.    3  Hen.  4.  15.]  (B)'       ? 

[  2.  In  an  afffe  at  Tork^  if  a  reUafe  be  pleaded,  dented  at  Lancajler^  Fitzh.  Af- 

etfhail  the  deed  be  tried  by  the  juftices  and  thofe  of  York*     -^  fife,  pi.  125. 
•4.^5.]  ^'^^ 

Was  only  a  cafe  cited  by  Gafcoigne^  3  H.  4.  15.  in  pi.  4.  a,  and  fays  the  joi^ices  tried  the  de^ 
by  cbcfe  of  York,  &c. 

[  3.  In  debt  upon  a  leafe  for  years  in  B,  if  the  defendant  pleads  a  4Tnft-*o5f 
rekafe  dated  in  Durhanu  this  fhall  be  tried  in  banco.     11  Hen.  4..  «?P-3^:Ld, 

-Vx  1  ^    Coke  cite» 

40.  quaere.]  roanybooki 

as  CO  this 
point  in  Marg.  and  fays  that  In  fuch  variety  of  opinions  he  holds  the  law  to  be  that  Che  ftatute  9  £• 
3.  exteodt  not  to  cafes  when  any  other  iffue  is  joined  triable  in  the  county  palatine,  hot  only  of  |i 
deed  ple^ided  in  bar  in  any  court  at  Weftminfter;  and  that  he  grounds  his  opinion  on  the  refoluf- 
tioQ  oif  all  the  judges  of  £ngland  in  the  Exchequer-chamber  iu*^a  U.  6.  25. 

[4.  If  an  ijfue  he  joined  in  banco  which  is  to  be  tried  in  Durham  *Br.  Jurif- 

or  Lancafter^  as  whether  land  be  parcel  of  a  portion^  &c.  there,  the  **'^'°">  P*« 

record  fliall  be  fent  there  to  be  tried,  and  when  it  is  tried  it  fliall  s?c!l^ 

be  remanded  in  banco,  *  li  Hen.  4.  40.  b.  f  19  H.  6.  12.     It  (hall  Br.Procsri^' 

be  tried  there  and  not  in  the  county  next  adjoining  5  for  thefe  places  ^y  *t*^V, 

■     •«.!•«  T  *  ®  ^  Cites  3i-  \«» 

were  derived  out  of  the  crown*]  bm  s.  p. 

does  noc 
f ally  appear,— *«-Br.  Trial,  pi.  17.  cites  B.C.  by  Hank  and  Culpepper.— —titxh.  Debt,  pi.  llu 
%;fi3C%  S.  C.^^S.  C.  cited  Br.  Cinque  Ports,  pi.  8.  at  the  end  of  the  cafe.    ^       •  x 
f  Br.  Cioke  Ports,  pi.  8.  cites  S.  C— -Br.  Trial,  pi.  jo.  cites  S.C.  ' 

[  5.  If  an  i£ue  h^  joined  in  Durham  which  cannot  be  tried  there,  Sec  pi.  4. 
this  (hall  be  fent  in  B.  and  they  fliall  try  it.     11  Hen.  4.  40.  b.]     f^fnotw 

[  6*  If  ifiue  he  joined  in  B.  of  a  thing  triable  in  London,  this  fliall  -  _^_  , 
Bot  be  tried  in  banco,i becaufe  the  Londoners  have  aprivilege  not  to  Yo\,  1^3; 
come  out  of  London.    Quaere  19  H.  6.  50.  b.j    . 


;;ii6  SlB)eurnment 

1 7»  But  the  court  may  try  it  there  by  Nift  prius.     19  H.  6- 
Sa.  b.] 

[  8«  If  there  be  a  foreign  voucher  upon  a  plea  in  ancient  demefnet 
tikis  ihall  be  tried  in  B.  and  after  trial  remanded.     19  H.  6.  53.  J 
Sec  tit.      .       [9.  If  an  iflue  ho  joined  in  banco  of  a  matter  triable  in  Ireland^ 

bl's^ ^^d^  ^^^^  ^^''  ^^  '^"^  ^"^^  Ireland  to  be  tried>  and  after  trial  {tail  be 
tht  nota    jremanded.^     19  H.  6.  53.  b*] 

there. 

Br.Tna!s,  [10.  By  the  Common  lawj  all  things  alleged  in  WaUi  fbalt  be 
s!c.— **  tried  by  the  fherifF  of  the  next  county  of  England^  for  clfe  there 
Vaugh.407.  would  be  a  failure  of  right;  for  the  court  here  cannot  try  this  in 
s.c!  cited    Wales.     19H.  6.  12.  b.] 

by  Vaughan 

Ch.  J.  in  the  cafe  of  procefs  Into  Wales.— Ibid.  404.  V^nghm  Cli.J.  fays  that  fuch  trial  wat 
firft  ordained  in  parliament,  though  the  act  be  not  now  extant ;  nor  that  it  is  concdvable  bow 
it  ihouid  be  otherwiie,  it  being  an  empty  opinion  that  it  was  by  the  common  law,  as  is  touched 
in  feveral  books,  that  knew  the  practice  but  were  Grangers  to  the  reafons  of  it.  For  had  the 
law  been  that  an  KTue  arifmg  out  of  the  jurifdic1:on  of  the  courts  of  England  Ihould  be  tried  in  the 
next  county  to  the  place  where  the  iflue  did  arife,  not  only  any  iflue  arifmg  in  any  the  dominion^ 
■ —    •  of  England  out  of  the  realm  might  by  tliat  rule-  be  tried  in  Engbnd,  but  any  iflue 

[^1  arifmg  in  any  foreign  parts,  as  France,  Holland;  Scotland,  or  elfewhere,  that  were 
^  ^  /  J  not  of  the  dominions  of  England,  might,  pari  ratione,  be  tried  in  the  county  next  ad- 
joining, whereof  there  is  no  veftigiura  for  the  one  or  the  other,  uor  does  it  fort  any 
way  with  the  rule  of  the  law.  Befidcs  Wales  was  made  of  the  dominion  of  England  witliin 
time  of  memory,  vix.  iz  £.  r.  and  whatever  trial  was  at  common  law  mnll  be  beyond  all  me- 
mory ;  fo  tliat  uo  fuch  trial  for  land  in  Wales  particularly,  could  be  by  the  common  law. 
Ibid.  408. 

[11.  If  an  ifliie  be  joined  in  B*  of  a  thing  in  WaUs^  which 
Jhould  be  tried  there^  yet  (hall  not  the  record  be  fent  thither  to  be 
tried ;  but  it  (hall  be  tried  in  the  next  county  of  England  next  ad- 
joining thereto,  becaufe  Wales  was  a  realm  of  itfelf.  19  H.  6. 12.} 
Bi^.  Cinque        [  12.  So  if  a  man  vouches  znothcTj  and  prays  that  he  may  be  fum» 
Ports^pl.  8.  tnoned  in  JValeSy  the  procefs  Jhall  not  ijfue  into  Wales,  but  to  the 
pcrFul-       Jberiff  of  the  next  county  adjoining.     19  H.  6.  12.] 
thorpe. 

Br.  Cinque  [13.  If  a  manor  in  Wales  be  in  demand  here  the  writ  (hall  iflue 
^V^%^^'  to  the  iheriiF  6f  the  county  adjoining^  to  fummon  him  in  the  faid 
S.c.  and^  manor.  19  H.  6.  12.  b.  It  feems  not  to  be  intended  that  he  fhail 
S.  P.  by       enter  into  Wales  and  fummon  him  there,  but  in  his  own  county.)] 

Fulthorpe. 

— S.  C.  cited  by  Vaughan  Ch.  J.  and  that  it  was  of  the  manor  of  Abergaveney,  which  was  a 

Lordihip  Marcher,  and  held  of  the  King  in  capite.  Vaugh.407.  in  tlie  cafe  of  Procefs  into  Wales. 

Bn  Trials,  [  i^.  In  a  writ  of  dower  in  any  court  real  [royal]  in  ff^ates9 
S^'c  !L^**  if  they  are  at  ij/iie  upon  Ne  unque  accouple  in  lawnil  matrimony^ 
Br.c'uique  the  couft  there,  hath  not  power  to  make  out  procefs  to  the  h\^ 
ports,  pi.  8.  {hop,  but  the  king  fhall  write  to  the  fteward  there,  to  fend  the  re^ 
*^'^F  rtef-  ^^^^  ^^^^  ^^  bancum^  and  htxe  procefs  Jhall  be  awarded  t^  the  bi^ 
SJcand       Jh^'     19  H.  6.  12.] 

Newton. 

S  r  cited  by  Vaughan  Ch.  J.  Vaugtu  410.  in  the  cafe  of  Procefs  into  Wales ;  but  fays  that 
thi^is  Againit  the  fefolutiou  of  all  the  judges  in  Cro.  2  Car.  foi.  34.  [But  fee  this  cafe  which  is  in- 
tended to  be  pi-  7-] 

Bn  Trials,  [  15.  If /«  the  court  of  a  lord  in  Wales  a  deed  is  pleaded  bearing 
dL  ^  iMM  jafg  iff  another  feignory  royal^  in  this  cafe  the  one  hath  not  power 


I 


aDiournment  n; 

to  write  to  the  other  to  try  this  deed,  and  therefore  it  (hall  be  fent  »f  CinqiM 
into  the  ammon  PUas  to  hi  tried,     ig  H.  6.  12.]  Tu^  s.  c  ' 

per  Kewton. 

16.  In  2.formidon  in  Durhfon^  the  tenant  pleaded  the  warranty  of        '^ 
the  anceflor  of  the  demandant  with  ajfets  in  a  foreign  county^  where- 
upon tliie  court  awarded  that  the  tenant  Jhoufd,go  quit  without  day. 

And  the  demandant,  upon  this  judgment,  fued  a  writ  of  error  be^ 
fore  the  hi/hop^  and  afligned  for  error,  that  the  judiccs  awarded  that 
the  tenant  (hould  go  quit  without  day,  where  they  ought  to  have 
coHtinued  the  plea  by  adjournment  until  the  record  had  been  removed* 
And  for  this  eiror  the  biihop  reverfed  the  judgment,  and  day  given 
to  the  parties  before  his  juftices  where  the  pica  was  pleaded;  at 
which  day  the  tenant  was  eflbigned,  and  a  day  given  over,  and  at 
that  day  a  writ  came  to  remove  the  record  into  C  B.  and  day  given 
to  the  parties  hi  C.  B.  And  this  proceeding  of  the  bifhop  was  ac^ 
cording  to  the  ufage  there ;  and  after  by  the  advice  of  the  whole 
court,  a  venire  facias  iiTued  out  of  C.  B.  to  try  the  ifliie  Joined  at 
Durham*    4lnft.  218.  cites  Mich,  14  £.  3.  tit.  Error,  o. 

17,  If  z  foreigner  is  vouched  in  Chejter  this  fliall  be  fent  and  tried  In/cn»#A» 
there,  and  after  Jhall  be  remanded.  But  it  is  laid  elfewhere  that  it  cJTjjfrftl;^ ' 
ihall  he  brought  to  the  bank  by  writ  of  the  Chancery.  See  the  tenant' 
Regilter  thereof^  &c.  Br,  Trials,  pi.  130.  cites  49  E.  3.  9,  vmcbrda 


m/arrcstt  in  S.  and  the  juftice  fent  tbe  record  to  C.  B.  and  when  the  voaclier  was 
determined  the  court  of  C.  B.  fent  it  back  to  the  juftice,  without  writing  to  the 
chamberlain ;  per  Dyer,  wlio  faid  he  hadfeen  fuch  record ;  And  Harper  agreed  that 
this  might  well  be  in  fuch  cafe,  Dal,  loi.  pL  33*  aono  15  Eliz.  in  cafe  of  Bidle  v« 
(peacer, 

18.  34  &^  35  H.9.  cap.  26.  f.  88.  In  cafe  any  foreign  plea  or 
voucher  be  pleaded^  or  made  before  thejujlices  of'Wjlcs  between  party 
and  party y  triable  in  any  other  Jhire  within  Iralesy  tie  j unices  Jhall 
fend  the  King's  writj  with  a  tranfcript  of  the  record  under  feal,  unt& 

the  juftice  of  the  county  where  the  matter  is  triabUy  cormnanding  the 
faidjuftice  to  proceed  to  the  trial  thereof  which  trial  be  Jhall  remand 
with  tbe  whole  record  unto  thejujiice  before  whom  the  plea  or  voucher 
was  pleaded. 

19.  S.  89.  In  cafe  the  foreign  plea  or  voucher  be  triable  within 
Bnglandj  the  jufiice  Jhall  proceed  to  trial  tberetf  within  the  Jhire  of 
ffales  where  tbe  matter  was  pleaded. 

20.  In  debt  on  bond  for  non-performance  of  covenants  in  ajfur-* 
ing  land  in  the  county  of  Chefler,  they  were  at  iffue  upon  the  valucy 
which  was  to  be  tried  by  the  county  palatine,  becauTe  the  land  lay 
there,  but  before  the  court  had  wrote  to  the  county  palatine  tbe  plain'* 
tiffprayjedto  difcontinue  the  fuit,  and  it  was  granted  s  for  it  was  faid 
that  the  record  cannot  be  demanded  but  at  his  fuitonly.  And  Dyer 
£ud  that  tbe  record  {ball  be  fent  to  th^  jtf/lice  of  Chefter,  and  that 
tiie  court  fhall  write  to  him  as  officer  immediate,  and  he  (hall  thcre^ 
upon  make  a  venire  facias  to  the  iherifF^  But  Harper  faid  that  tha* 
writ  /hall  be  to  the  Chamberlain^  and  that  he  (hall  make  a  venire 
fecias  to  the  (beriff^    Dal.  lox.  pi.  33.  aoao  15  Eliz.  Bidle  v. 

Spencer. 


[u81 


»«8'  aWoiitnmmt, 


Soe  tit. 
Voucher 


(G)     After  Adjournment,   what   Plea  may  be 
l*^^-»')  pleaded. 

•  Br.  Ad.  [i,  XT^HEN  a  pica  is  pleaded  to  a  certain  point,  and  an  ad- 
piT  d*;«'  iournment  thereupon,  the  party  fhall  not  plead  a  new 

ix  b1  3. ,  I.  //-f<'  w^  furfuant  U  thcfirjl.     ♦  42  E.  3.  I2.  44  Aff.  28.] 

S.  C. — —A(lRfc  was' adjourned,  wA^/^r  //6^  pUint-ff fixm/d  have  aljife  of  lo/.  rent,  or  Wy  n/40'. 
r<|>r,  and  »t  was  tuijudgedfor  the  pUi»tif  u[ioa  the  adjoommcnt,  and  that  the  affife  lies  of  the  10 1. 
rent,  and  the  Umnt  ypon  this  lufnlu  have  pLtdad  in  har^  and  was  not  fufllereU,  becaufe  they  were  ad^ 
journcd  */>o;i  a pomt  urtaln -,  quod  nota.     Br.  Adjournment,  pi.  11.  cites  8  Aff.  le. 

pi.  2.  cites    ^'  44  All.  28.J 

*•  ^rr"^'"- ?^''*^""''*  *"^  Infancy,  pi.  8.  cites  S.C. Br.  Garranty,  pi.  10.  cites  S.C.  but 

not  S.  P Fitzh.  Affife,  pi.  56.  cites  S.  C.  and  S. P. 

!ournn(^n"t        ^  ?'  ^"^  ^^^^^  adjournment  he  may  plead  a  new  plea  purfuant  ami 
pi. ..  c'tes*  pr^^H  thefirjl,     *  42  E.  3.  12.  f  44  E-  3-  31-  42  Aff.  20.J     ' 
$.C.— —f  Br.  Adjournment,  pi.  31.  cites  S.C. 

j^mrnmwt  ^  *'  ^J  if  an  affife  was  adjourned  upon  afpecialplea  to  prove  the 
pl.  I.  ciiet'  ^'*^''  ^  ba/tardy  which  is  but  efvidence  to  convey  him  to  the  iffbe 
42  E.  3.        that  he  is  a  baftard,  and  therefore  in  banco  he  may  fay  that  he  is  a 

aHife  by  W.  and  E.  his  feme  againft  H.  who  feid,  that  where  E.  claimed  as  daughter  and  heir  to 
ic.  1 .  that  he  js  fon  to  R.  T.  Judgment,  ice.  The  plaintiff  pleaded  by  way  of  Eftoppel,  that  in 
oHQtbtr  ujifthy  her  againfl  this  faipe  H.  bcpkaJedthat  R,T.  was  feifcd  in  fee,  and 


another  wife,  and  had  itfuc  E.  the  plaintiif  in  the  efpoufals,  whereby  it  OiaU  be  intended  that  ^ 
Jivorcc  was  liad  between  R.  T.  and  M.  his  firft  wife,  and  that  the  efpoufals  between  R.  T.  and  th« 
lecond  wife  continued  all  their  lives ;  judgment  if  he  fhall  be  received  to  claim  as  heir,  and 
iTiereopon  they  were  adjourned  to  Weftminfter :  and  at  the  day  it  feemed  to  the  juftices  that  the 
eiu>ppel  wzs  not  good;  for  E.  tlie  plaintiff  confeffcd  that  H.  was  fon  of  the  firft  wife,  and  did 
'*»«^<hv«rce  between  R.  T.  and  the  firft  wife,  and  by  the  pleading  the  fecond  efpoufaU  n  £^ 
wuJbaUnetbt  mtendtd  unltfi  aliged  In  faa,  and  therefore  the  court,  was  of  opinion  againft  th« 
piaintiif ;  whereupon  E./i/J  that  }L  it  n  baflard.  to  which  he  aofwered,  that  (he  fhall  not  [>lead  this 
after  adjournment  j  for,  per  Kirton,  where  lliey  are  adjourned  upon  a  plea  certain,  they  (hall  not 
wterwards  plead  a  new  plea;  quod  Finch  conceffit  if  it  be  not  purfuant  to  the  firft  matter;  but 
•Th^  K  i^  *^  'Y*^*^."  '"  fifirmunit  of  tht  bu/Lirdy^  and  thereupon  day  was  given  till  tlie  day  after,  at 
wnicii  day  the  plaintiff  being  dem.inded  did  not  come,  and  judgment  quod  nil  capiat  per  Breve. 

[5*  ^^  if  the  plaintiff  fays  the  tenant  was  bom  bejbre  the  mar^ 

Tiage^  upon  which  they  are  adjourned  whether  he  (hall  have  the  plea 

without  concluding  fully  that  he  is  a  baftard,  he  nwgr  in  banco  fay^  that 

the  tenant  pending  this  a^ion  was  certified  a  baftard  by  the  ordinary 

m  an  a^ion  between  him  and  another^  and  upon  which  judgment  it 

given.     18  E.  3.  33.  b.] 

^  .       ^^  ^    [  6.  In  an  ajffife  againft  baron  and  feme^   if  the  affife  be  ad- 

5   _  ^^\  journetj  into  bank  upon  a  fpecial  point,  and  at  the  day  in  bank  the 

v^— ^-  _r  hiift>and makes  default^  and  the  wife  is  there  received,  Ihc  mcy  plead 

b.fn'^pl.'so;  ^*^>'^/^^^  that  was  pleaded  be/ore.     3  H.  4.  18.J 

Cafus  iuccrci  temporis,  Anon.  S.P.  Arg.   .  Br.  Adjournment,  pl.  32.  circs  S.C.  and  fays, 

Kwie,  ili«t  upo»fci»»'jt^unimcm  vi  a/r/^^  nUaft  la  stffiic  in  bank  |)leaU;?d  by  baron  aud  feme,  [it 


^joutnment.  i  r^ 

was  hdd]  bjr  fome,  if  at  the  day  in  bank  the  har^m  maA§  tUfaulty  there  the  fmt  lamaH  U  fijcnvti\ 
for  their  ^-wartj  only  to  try  thefortigft  deid,  as  in  cafe  of  a  foreign  voucher  ui  London,  and  yet  tho 
feme  was  refc^ived. 

[  7.  5«  flic  may  plead  that  the  releafe  before  pleaded  %vas  made  in 
antther  place  than  was  pleaded  before.     3  H.  4.  18.] 

[8,  If  an  allife  be  adjourned  in  bancum  upon  a  •  certain  pointy  •Secpl.iy. 
/cilicet,  on  a  cbaUenge  to  a  plaint^  if  this  be  adjudged  as  challenge^ 
yet  he  may  take  another  challenge,  and  faljify  the  plaint  by  as  many 
caufes  as  he  can,      17  E.  3.  34.  b.] 

[  9.  And  the  other  may  maintain  the  plaint  by  as  many  things  as 
be  can.     17  E.  3.  34.  b.] 

[  10,  In  affife,  if  the  tenant  pleads  bajlardy  in  the  plaintiff,  to  *  »«••  Ad- 
which  die  plaintiff' fays  he  was  born  during  the  efpoufals  between  j^^i^Tl'^'ciui 
his  fidier  and  mother,  upon  which  they  arc  adjourned  in  bank,  s.c.&s.p. 
whether  the  plea  be  but  evidence  that  he  is  a  mulier,  the  tenant  according- 
may  fay  in  banij  that  there  was  a  divorce^  &c.  between  the  father  |}^'^  ^^^J^ 
and  mother^  for  this  is  purfuant  to  his  firft  plea,  fcilicet,  to  prove  matter  had  - 
him  a  baftard  in  the  Court  Chriftian.     39  E.  3.  31.  b,  *  39  AIT.  been  con- 

dL  lOl  tfAriantttf 

P^  ^°'J  the  firft 

plea,  it  would  be  otherwife,   ■         Fitgh.  Baftardy,  pi.  18.  cites  S.  C4 

fix.  Iq  an  affife  for  a  rent,  if  the  plaintiff  makes  title  thereto,  s.  p.  Br. 

that  A.  was  fifed  in  fee^  and  granted  this  to  5.  infee^  who  devifed  Adjoum- 

//  infif^  and  the  parties  demur^  becaufe  the  plaintiff  hath  not  fhewn  ^,^°citi$* 

forth  the  deed  of  grant  made  by  A,  to  B.  upon  wich  they  are  ad-  s.  c . 

joumed  before  themfelve$  at  Weftminfter,  the  plaintiff  may  there  Br.  Mon* 

Jhew  forth  the  deed\  for  this  is  purfuant  and  enforcing  thi  matter  %^^l^  pj, 

^Uegtd  before.     38  Aff.  28.  adjudged,]  loi/citei 

8^  C.  biit  not  S.  P« 

[  12.  In  an  affife,  if  the  tenant  pleads  that  he  is  heir  to  J.  S.  whs 
jlied  feifedj  and  the  demandant  pleads  a  matter  to  prove  him  a  bajiard^ 
upon  which  they  are  adjourned  in  bank,  whether  the  plea  be  but 

evidence^  (ialvis  partibus  rationabilibus)  the  demandant  in  bank  [  120  J 
^'^  fay  that  the  tenant  is  a  bajfard;  for  this  is  an  inforcement  of 
his  plea  before.     42  Aff,  20.  adjudged.] 

[  13.  So  if  in  an  *  affife  the  tenant  pleads  in  perfon,  or  by  at-  *  ^J*  B*"- 

torncy  in  abatement,  a  pica  triable  by  the  affife^  upon  which  it  is  ^f"* Jtef  c« 

adjourned,  he  cannot  plead  in  bar  afterwards.     50  E,  3.  19.  b.  ad-  e.\.  9.  but 

judged.     But  if  the  party  pleads  a  matter  of  record,  or  other  matter  f.*  d^^ouU  h« 
not  triable  by  the  ajffe^  and  upon  this  it  is  adjourned,  he  may  plead  ^^s  admJtl* 

in  bar  after.     50  E.  3.  20.]  ted  that  if 

[14.  So  if  the  tenant  in  an  affife  pleads  by  bailiffs  after  adjourn-  ^c  had 

ment  he  may  {dead  in  bar.     50  E.  3.  20,]  fuftfth 

*«r  ijr  bmliff,  and  J*  at  iffiu  nml  tort*  or  if  the  ajjife  had  ttftt  taken  by  dffjuttf  there  hi  may  at  another  djy 
I  tcme  inftrfirtf  or  By  attorney^  and  flfad  a  fha  m  bar,  ufxm  tvhifh  cert: fie jtioH  of-jj/ffe  Jies  ;  but  tot  at  li» 

I  Jjm*  djy  that  tht  ajftfc  is  atv^rded  u^i  ple.i  of  tht  ba:l:ff.     BuL  where  a  man  d'murs  in  lent  upom  a  pha 

I  i»  thetv/tt,  and  it  is  adjourned  upon  matter  in  liw,  which  is  adjudged  t^ai^Jf  the  ten.tn!^  XXxtTt  he  miiy  pltai 

tM^jr;  but  contra  vpon  a  plea  to  tbevjrit^  andiffte  t.;kcn  upw  it,  and  tt  j;  ad/cum.d  but  to  know  Sow  ic 

fcaU  be  tried;  for  there  the  parties  were  at  ilVue  before.-^— Br.  Trial,  pi.  i6.  cites  50  E.3.  19. 

(•  C.  but  1  da  not  obferve  the  point  of  the  baiUtf  there. 

[  15.  If  the  adjoumnient  be  for  diffculiy  upon  the  iffue^  ly  what  Amfc  in   , 

K  4  county  V^^'-i^^^^^ 


I2Q  aD^ournment 

farfits  are  t$unty  the  ijfue  fljall  he  iriedy  if  it  appears  to  the  court  that  the  iffiss 
otifTMyii^ch  j^  mtjlaken^  yet  the  court  hath  not  power  to  make  them  replead* 

ttt  tlti  tn  A  y  y  -| 

forfi^n  cwn.    ^4  "•  4*  '^.J 

"/v,  the  aflifc  ftiall  be  ailjonmed  into  bank  to  try  the  iffue,  and  if  it  be/'o/lrrV,  iht  pariiaJhAll  repl ad 

thert.    Qnod  nota.     Br,  Adjournment,  pi.  7.  cites  t2  H.  6.  19. Fitzh.  Repleader,  pi.  16.  t»tes 

S.  C.  aniTit  was  awarded  that  they  fhould  replead  without  remanding  the  adife,  and  that  they  need 
not  replead  all  de  novo,  but  ihould  commence  the  plea  where  it  was  faulty^  &(• 

[  16.  In  an  aflife,  If  the  tenant  makes  title  as  heir  to  J.  S.  and 
the  plaintiff'  fays  the  tenant  was  born  before  marriage.^  upon  wWch 
the  parties  are  adjourned,  whether  the  plaintiff  ought  to  conclude 
fully  that  he  is  a  baftard,  he  may  after  plead  a  reUafe  in  bar,     i8 

E-  3-  33-  b-] 
The  defen-        [17.  If  an  aflifeyir  difficulty  be  adjourned  in  bank,  the  defendant 

not^  Uad  a    "^^y  P'^*^  *^  ^^^^^  ^f^^^  plaintiff" siftQr,] 

rtleaf"  at  the  day  of  adjournment  ufim  tmotbcr  poita^  unlets  it  was  made  after  tb£  loft  cofHuaumcu  Br« 
Adjournment,  pi.  18.  cites  13  AIT.  5.— S.  P.  For  be  might  liave  pleaded  it  at  fiilt.  Br.  Aiiir<t 
pi.  151.  cites  S.  C.  per  Shard. 

[  18.  So  if  an  affife  be  for  difficulty  adjourned  yrw»  onefejfion  t$ 
anothery  the  defendant  may  plead  the  releaie  of  the  plaintin  after, 
21  E.  3.  23.  21  Aff.  pi.  9.] 
Both  the  [19.  In  an  affife,  if  it  be  pleaded  that  in  an  affife  by  the  plaintiff 

cafes  cited  ^^  pleaded  the  releafe  of  the  plaintiffs  and  the  plaintiff  did  deny  bis 
fame  and  ^^'^>  ^^^  ^^  ^^^^  found  by  verdi£t  his  deedy  and  after  the  plaintiff 
in  totidem  was  Honfuit  \  if  this  plea  be  adjourned  [to  inquire]  whether  it  be 
verbis  the  fufficient  to  bar  the  [JaintiiF  in  this  affife  to  deny  his  deed,  the  de- 
f^'^^^^"^  fendant  in  B,  may  aver  that  this  is  the  df'^doftbe  plaintiff^  and  waive 
Fol.  135.   the  ejloppd.     *  18  E.  3.  35.   17  Aff.  28.  adjudged.] 

one  as  the  oiher.^— Fitzh.  Eftoppel,  pi.  223.  cites  S.  C.  and  per  tot.  cur.  the  plaintiff  may  have 
the  averment  to  deny  the  deed,  nocwithftanding  the  verdid:^,  which  was  annulled  by  the  noofuit 
up<^i  the  adjournment  for  difficulty ;  and  thereupon  the  defendant  faid  he  would  maintain  that 
it  was  tlic  plaintiff  ^  deed,  and  the  court  com|^Ued  the  plaintiff  to  accept  the  avenneot>  though 
^fcer  a  demurrer. 

> 

It  was  oh-  [  20.  In  an  affife^  if  the  tenant  pleads  in  bar  a  recovery  againfl 

jeaedthat  ^^^  plaintiffs  who  makes  title  before  the  recovery^  and  the  tenant 

r  1 2 1  1  P'^^^  *  matter  to  ouft  him  from  his  general  tide,  without  (hcw- 

*■            •*  ing  how,  &c.  upon  which  the  parties  demur,  and  this  is  adjourned 

there  was  in  bank,  the  plaintiff  may  rrtake  title^  and  Jhew  howy  &c,  in  bank; 

rutruerca-    32  Aff*  qO 
fon  why  a      •^  '^  "* 

man  Should  not  be  compelled  to  fliew  how  he  cjime  to  a  title  in  time  before  the  bar,  as  in  timo 
after  it.  But  Kniver  f.kid,  that  when  one  brings  aiTifc  of  novel  dilTeidn,  and  the  tenant  pleads  in 
bar,  and  the  plaintiff  makes  a  title  to  himfelf  of  time  fubfequent,  there,  becaufe  the  law  intends 
the  affile  to  be  brought  by  colour  of  this  poffeflion,  he  (hall  not  be  received  without  (hewing  how, 
bccaufc  he  cannot  come  to  it  afterwards,  unlefs  it  w^s  of  the  /eftite  of  him  who  recovered,  by 
wiiich  recovery  eyery  pofTellipn  between  the  ditfeifia  and  the  recovery  is  defeated  ;  but  wlien  one 
ni.)ke>  title  of  timp  precedent,  it  Ihall  be  inteuded  a  title  of  a  poffeflion  lud  a  long  time  before  the 
fcifm  of  the  tenant     32  AiT.  197.  a.  pi.  9. 

•Fitzh.  Af-  [21.  In  an  afife  againft  two,  if  each  takes  upon  himfelf  the  in* 
cUmS^c*  ^/V<?  tenancyy  and  pleads' fever al  bars,  upon  which  die  plaintiff^ 
fBr.  Ad-  without  ele^ing  his  tenanty  defnurs  upon  the  pleas  that  they  fhoufd 
jMiirnment,  not  bar  him  y  upon  which  the  juftices  of  affife  adjourn  them  before 
^.\y.  t»t»r    thmfeives  at  U^JlminJlcry  (not  in  bank)  the  plaintiff  may  then  eU£i 


dDjoumment.  tst 

his  tenant  I  for  upon  this  adjournment  they  arc  as  they  were  in  the  Br.  Afflfe, 
country.     ♦  22  E.  3.  5.  b.  f  23  Afll  16.  adjudged.]  fij4)  ate. 

S.C.  accordinjly,  per  J  Thorpe,  becaufe  they  were  adjourned  btfore  the  fame  jujficts  in  tbsfamcjfiigU 
4U  tbty  XBcri  in  the  country, 

X  This  Oiould  be  Shazxi. 

[  22.  jfnd  the  plaintiff  may  fay  after  he  hath  elefted  one  for  his  ^^*  Afllfe, 
tenant,  that  the  ethers  are  named  as  diJfeiforS'i  and  therefore  he  may  [Vcl^  c'itet 
pray  to  be  dlfcharged  of  their  pleas  in  bar.     23  Aff.  16.  adjudged.]     s.c. 

[23.  In  an  affife,  if  the  tenant'  pleads  the  releafe  of  the  ancejior  Br.Ad- 

of  the  plaintiff  with  warranty^  to  which  the  plaintiff  fays  that  the  ^TT'^JTi 

ancejior  was jeifed  for  life^  the  remainder  to  the  plaintiff  m  tail,  the  s.c.  and 

reTnainder  to  the  right  heirs  of  the  leffee^  and  after  the  lejfee  granted  that  this 

fill  his  ejlate  to  the  tenant^  and  after  releafed  to  him  infee^  with  war-  ^^?j2n  ^ 

ranty-y  upon  which  the  parties  demur:  whether  the  plaintiff  (hall  be  01  both 

barred  by  this,  and  it  is  adjourned  for  difficulty  to  Weftminfter;  benches; 

the  tenant  cannct  (ay  there,  that  he  to  whom  the  releafe  was  made  {^e  ten""^* 

was  feifed  in  fee ;  for  this  is  not  an  inforcement  of  his  firft  plea.     44  was  an  in- 

Aff.  20.  44E).  3.  lO.b.  adjudged,]  fant,theaf^ 

fife  was  r&Y 
jnanded  to  be  taken  at  large,  to  inquire  of  the  feifm  of  him  to  whom  the  warranty  was  made,  &cw 
■Br.  AilifCf  pi.  21.  cite>'  S.  C.  a:cordingly,  and  that  the  tenant  being  an  infant,  nothing  ihall 
be  held  as  noc  denied  by  him,  and  cher<%fore  the  affife  to  inquire  of  it.  And  Brooke  fays,  Et  fie 
vidctnr  that  the  adife  fhall  be  at  large  as  well  where  the  defendant  is  infant  as  where  the  plain- 
tiff is  —Br.  Coverture  &  Infancy,  pi.  8.  cites  S.  C.  accordingly .--^-Fitzh.  Aflife,  pi.  56.  cites 
S.  C  accordingly.— Buth  the  Year-Book  and  the  Book  of  ASifes  report  this  cafe  in  almoft  thp 
very  fame  words* 

[  24-  If  in  an  affife  it  is  pleaded^  that  baron  and  feme  were  feifed  S.  P«  Br. 

ky  force  of  a  fecond  fine^  and  not  by  force  of  ji  fine  before^  fhewmg  ment^pL 

the  xsaXX^x  fpecially^  upon  which  the  parties  are  adjourned  to  Weft-   %^  cites 

mixifier  before  themfelves,  he  may  there  allege  an  office  to  prove  him  44  AfT.  35. 

to  be  in  by  the  fecond  ftne\  for  this  is  purfuing  the  hrft  plea,  and  in-  ^^^^J^i*!!! 
r      '       '  ^  K  tr   ^  X?  ^j-j*j-i  r-^  new  matter 

forcing  it.     44  Aff.  35.  44  E.  3.  31.  adjudged.]  nor  contra. 

riant ;  for 
lie  flialJ  not  have  new  matter  nor  contrariant  gt  the  day  of  adjournment.— **S.  P.  Ibid.  pi.  3 it 
cites  44  £.3.39. 

f  25.  In  an  affife,  if  the  tenant  pleads  in  bar  a  fine  and  nonclaim^  S.  P.  Br. 
to  which  the  plaintiff  fays  he  was  within  age  at  the  time  of  the  nonw  ^*^|jj"'^""g 
ciaim\  upon  which  the  tenant  pleads  afecondfine  and  nonctaim  when  cites  \  Affi 
be  was  of  full  age^  upon  which  the  parties  are  adjourned  whether  6.   The 
this  be  a  departure,  the  tenant  in  bank  may  fay  that  the  plaintiff  ^^^^oa 
tww  of  full  age  at  the  timi  of  the  firji  fine^  notwithftanding  the  ad-  [  122  ] 
journment.     i  Aff.  6.1  , 

"  ■'  was  whe- 

ther he  (houid  have  the  plea  or  not,  and  it  was  received ;  and  the  reafon  feems  to  be^  becaufs 
nuhing  was  entered  to  maintain  the  fecmd  anf wel*. 

The  cafe  in  Lib.  Aff.  i.  pL  6.  is  a  D.  P-  but  the  2  AHT.  p).  6.  is  S.  P.  fo  that  it  feems  to  be  mif- 
prmted,— Br.  Departure,  pi.  17.  cites  S.  C.  that  the  plea  was  nut  received,  becaufe  it  is  a  depar- 
'tare«— Br.  Continual  Claim,  pi.  7.  cites  S.  C.  tliat  the  tenant  cannot  alles^e  other  fine  and  noo- 
claim  at  fuU  age ;  but  that  now  this  nondaim  is  oufled  by  che  ftaCute  of  34  E.  3. 

f  26.  In  an  afBfe  againji  A.  and  B,  if.//,  pleads  in  abatement  that  S.  P.  Br. 

fi*  is  his  wiftj  and  not  named  his  wife^  and  A  pleads  in  bar^  upon  mem"  pi" 

Wiuch  plea  it  is  adjourned  in  bank,  A,  the  hujiarfd  may  d)^^e  relin-^  ,7.  cites' 

quijb 


19?  aujournmenr* 

I;  C— —  qui/h  his  plea  in  abatetnenty  and  plead  in  bau  %Z  ^^'  4*  adjudged 
Br.Affife,    per  curiam.] 

pi.  2  CO.  •  J 

£249]  ciCes  S.  C._Br.  Waiver  de  Chofes,  pi.  29.  cites  S.  6.— — S.  C.  cited  in  the  argomeat  of 
the  judges.    And.  231.  Thn.  32  £liz.  in  pi.  146. 

Br.  Pc-  [  27.  In  an  ajfife  of  his  freehold  in  E.  if  the  tenant  pleads,  the  fine 

rempcoiT,  ^r^f^^  anceftor  of  the  plaint ifK  proving  the  lands  to  be  in  C,  in  abate- 
pl.  18.  cites   J  r  -c       ^-        ^         r •  iT    1     *  L  ^-  J-  J  •  - 

s.c.Brookc  ment  of  the  writ,  upon  which  plea  the  parties  are  adjourned  into 

Ctys,  to  fee  bank,  and  adjudged  no  plea  in  abatement,  the  tenant  may  after 
that  it  IS  not  ^here  plead  in  bar,  though  the  adjournment  was  upon  a  ♦  certain 
I^JIIlIJrs^.  point.     6  AiT.  I.  adjudged.] 

31*.  Adjournment,  pl.  9.  cite?  S.  C.  and  M.  7  E.  3.  accordingly. 
•  Sec  pl,  t. 

Fiizh.  [  28.  If  upon  a  foreign  plea  the  parties  are  adjourned  intobank^ 

^^~  7^  if  ^^  tenant  in  bank  pleads  a  plea  in  abatement  of  the  writ  puis  dar-* 
r  0.1 36.  y.^/^  continuance,  the  court  there  hath  not  power  to  abate  the  writ, 
"^  ,^'~  ''  nor  to  put  the  parties  in  ilTuc  thereupon,  becaufe  they  have  only 
^ff%^'  p^w^r  to  try  the  ijfue,  &c,  upon  which  the  record  was  fent  there, 
8.C..— ^     49E.  2I.b.] 

Upon  a  verdiifl  in  affife  of  novel  difTeirm  the  parties  were  adjourned  to  Weftminfter  in  the  Ex- 
chequer chamber  before  themfelves  for  difliciiUy,  and  there,  at  ilie  day,  adjourned  the  parties 
into  C.  B.  and  fent  all  the  record  of  afllfe  thither,  and  the  laft  term  one  of  the  defendants  pleaded 
tlie  death  of  the  otl^er  (who  was  found  jointenant  with  him)  puis  darrein  continuance,  &c  See 
I).  i3i.  pl.  78.  Mich.  a&  3  P.&  M.  Grenefieid  v. Stretch •—Beiidl. 42.  pl.  74.  S.C.  the  opi- 
nion of  the  court  was,  that  he  Ihall  not  have  the  plea,  but  this  matter  vniX  aid  liim  in  writ  of 
error  if  judgment  be  given,  becaufe  now  by  his  death  the  writ  is  abated.-^— 3  Le.  5.  pl.  12.  S.  C* 
and  fays  it  was  not  allow ed^  becaufe  the  parties  had  no  day  in  court  to  plead  it ;  but  after  judg* 
ment  error  lies. 

F'ltah.  |-  29.  But  upon  fuch  new  plea  pleaded,  the  court  either  ought  U 

?as!*citcs  continue  the  firjl  ijfue  there,  or  otherwife,  if  they  remand  the  re«» 
,^C.  cord,  to  Jhew  the  Jcaufe,  fo  that  the  darrain  continuance  may  appear 

there.     49E.  3.  21.  b.] 

30.  In  aifife  an  infant  alleged  outlawry  of  felony  in  bar,  and  at 
another  day  he  was  fuffered  to  plead  the  reieafe  of  the  plaintiffs 
quod  nota.    Br,  Adjournment,  pl.  13,  cites  14  AiH  15. 


[  123  ]    (H)     When  the  Plea  is  tried  what  fhall  be  donc% 

[Remanded  or  not.] 

S.P.  They  [  I.  T  F  the  conufance  of  a  plea  be  granted  out  of  the  commoa 
cannot  do  X  pi^ag  /^  ^  fmnchife,  and  there  is  a  foreign  voucher,  upon 

xvant  of  which  a  refummons  is  fued  in  bank ;  when  the  voucher  is  there 
power,  and  tried,  this  flyall  not  be  remanded  to  the  franchife,  becaufe  they  have 
therefore  failed  of  right ;  for  here  the  conufance  was  firft  granted  upon  con- 
mom  lies,    dition  quod  ceteris  fiat  partibus  juftitia,  alioquin  redeant.     tl  H« 

Br.  Re-         4,  28.  87*] 
fximn^ons, 

j>K  9.  cites  1 1  H.  4.  27 Br.  Cnnufans,  pl.  16.  cites  S.  C— Br.  Vonchety  pl.  16 1.  cites  S,  C. 

fc  S.  P.  by  Hankc  and  Hill ;  but  if  the  record  had  commenced  in  the  franchife,  (viz.  Salop)  or  ia 
London,  and  the  tenant  vouches  a  foreigner,  it  might  be  removed  and  tried  in  hank,  aud  r*- 
caiided ;  but  oil<erwifc  in  ih^  pruicipal  caTs  i  but  Tbiroe  did  pioc  a^iw  to  tbis  opinitiii. 

{%.  But 
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[2.  But  if  a  trial  is  in  hznk' upon  a  fireign  voucher  in  Londony 
by  the  ftatute  of  Gioucefter  the  record  fball  be  remanded.  1 1  H. 
4.28.] 

[  3.  If  the  tenant  in  an  ajjife  vouches  a  foreigner^  upon  which   Br.  TriM, 
the  plea  is  adjourned  in  bank,  where  the  vouchee  demands  the  lien^  rl-7»*citot 
and  the  deed  of  his  ancejior  being  Jliewn  to  bind  him  to  warranty  cxa^UyS?P^ 
bears  date  where  the  land  is,  which  is  denied,  yet  this  iball  not 
be  remanded  till  this  iflfue  is  tried,  becaufe  this  is  out  of  the 
points  of  the  af&fe,  to  which  iflue  the  demandant  is  not  party.     17 
Aff.9.] 

4,  An  aflife  againft  2  in  [one]  county,  the  one  pleaded  releafe  Br.  Da- 

nuide  in  another  county^  and  witnejfes  in  divers  counties^  which  zvas  ™J^*ckes 

denieiij  whereupon  the  aflife  was  adjourned  into  bank,  and  tried  s^c.  and 

there,  and  found  Not  his  deed,  and  the  plaintiff  releafed  his  da-  Brooke 

mages,  and  prayed  judgment  of  the  deed  immediately,  and  had  it,  ^^^^^1^^ 

and  the  defendant  imprifoned  for  pleading  a  falfe  deed,  and  Mich*  feems  that 

5.  andPafch.  8.  accordingly.  Br,  AiTife,  pi.  no.  [118]  cites  6  tiwdamagts 
Aff.  iU  »  r        7    L       J  ^^jj  ^^  ^^ 

'  ^  cd  by  the 

jury. of  the  county  where  the  land  lies ;  for  the  foreign  county  cannot  try  the  damages. Br. 

Adjoumtncot,  pi.  iz.  ciccs  5.C.  &  S.?.  accordingly.— -Br.  Alfifc,  pi.  133.  cites  8  AIT.  15.  S.  P# 
acjord  ngly.  And  Brooke  iays,  Et  fic  vide,  that  where  nothing  rcfts  but  the  foreign  matter,  there 
thejuilices  of  CB,  may  give  judgment  immediately,  but  the  damages  Iball  be  inquired  by  the  af- 
fife,  atid  that  T.  7.  and  M.  r^.  i&  accordingly;  £t  fic  vide,  thai  upon  releafe  pleaded  and  found 
againft  t.'ic  defendant,  the  feifin  and  diircjiui  (hall  not  be  inquired,  but  only  the  d.-^mages  j  for  tho 
rekafe  implies  confcffion  of  the  feifin  and  dilfeifm.— -Rr.  Adjounimeat,  pi.  la. cites  S.  C.  &  S.  P, 
but  if  the  plaiutilf  rclcifes  the  damages,  C.  B.  may  give  judgment  mimedir.tely..— 2  Le.  41.  pi. 
55.  CTtcs  6  Air.  4.  and  8  Aff.  15.  accordingly,  per  cur.  But  faiii  ihai  this  differs  from  the  principal 
paJ'e  of  Lucas  v.  Picroft,  wherein  parcel  of  the  lands  docs  remain  not  tried,  which  the  plaintiff  can- 
not releafe  as  he  may  the  damages. ;^  Le.  137.  pi.  186.  S.  C.  of  Lucas  v.  Ticroft  in  much  the 

^e  words,  only  6  Afll  4.  is  mifprinted  there,  and  made  6  £.  4.— -—See  Che  cafe  o£  Lucas  v.  Vim 
crofc  in  the  notes  to  the  plea  next  following. 

5.  Where  the  aflife  is  adjourned  for  difficulty  of  verdift,  they  ^#*was 
may  give  judgment  here  in  C.  B.     i6  H.  7. 12.  a.  per  Fineux.         t^^Sria 

the  county  of  N.  and  ds  to  one  acr*  the  defindant  pleaded  a  pica  iriabU  in  a  foreign  county,  whereupoif 
the  ifTue  was  adjourned  into  C.  B.  and  thence  into  the  foreign  county,  where  it  was  found  for  tli$ 
fUintiff,  Judgment  was  prayed  for  the  plaintiff  upon  the  1 6  H.  7. 11.  but  the  whole  court  e  con- 
tra, becaufe  there  is  another  acre  which  muft  be  tried  before  the  juflices  of  affife,  before  which  no 
judgment  Ifaall  be  given  for  the  acre  tried.  And  the  affife  is  properly  depending  before  the  jufticce 
of  affife,  before  whom  the  plaintiff  may  difcontinue  the  aflife,  and  the  verdidl  was  remanded  to  the 
juflices  of  aflife.  2  Le.  41.  pi.  55.  30  Eliz.  C.  B.  Lucas  v.  Picroft.— — 3  Le.  137.  pL  186.  Pafch. 
^i  £Jiz.  C*  E,    S.  C.  in  much  the  fame  words« 

(I)     To  what  Place  it  may  be  adjourned.  [  1 24  ] 

f  I.  ^T*  H  E  juftices  of  affife  have  power  to  adjourn  the  parties  Thejufliccs 
^     to  Jrejtminjler^  or  to  other  place  in  itincre.  fuo.     47  E.  J^^^/^  ^a^^' 

3*  2.  J  writ  of  Si 

non  omnes  to  thj^ro,  or  one  of  them,'  and  one  who  is  alfociated  to  them  hac  rice,  [if  one  of  the 
juftices  does  not  come,  the  other  juftice  and  the  aflbciate]  may  adjourn  the  aifife  in  the  circuit  for 
diflicalty,  and  thence  to  Wcftminlier  if  they  will,  and  thence  into  C.  B.  and  fo  they  did,  and  this 
by  t!ie  cxprefs  words  of  tlic  ftatute,  and  by  n  Alf.  21.  they  may  adjourn  the  ailifc  before  them  ii\ 

another  couotv,  fcc.     Br.  Adjournment,  pi.  4.  cites  12  H.  4.  20. S.  P.  and  m  alltbife  on*  after 

mmther,    Br.  Aflifc,  pi.  59.  cites  S.  C. The  words  (alibi  &  in  itinei  e  fuo)  in  the  ftatute  of 

Magna  Charta,  cap.  12.  Ihall  be  taken  largely  and  beneficially  ;  for  they  nn.»y  not  only  adjourn  be- 
fore the  fame  juilices  fe  |heir  circuit,  but  to  Weilminder,  or  Serjeant's-Inn,  or  any  other  place 
««  of  their  circuit,  by  the  ctjuity  of  thi*  ftatntc,  and  accoiding  as  has  been  always  ufed.    % 

^  a.  Juftices 
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S.  P  Br.         2.  Jufticcs  of  aflife  may  adjourn  the  iiarties  before  (faemfelves 

q86*.  *cites  /^^^  ^y  ^^  ^^y'i  *^^  ^^  ^'''  "fi^^  verdib  as  hifrre^  and  from  this 
5E.'4.iii.  county  into  another  county^  and  to  TVeftminJier.  Br.  Adjournment^ 
where  it      pi,  oa,  citcs  18  E. '?.  7.  and  47  Aff.  I.  accordingly. 

—  S.  P.  and  at  every  day  they  (ball  be  demandable.  Br.  Aflife,  pi.  32,  cites  47  E.  3.  i,  2.  Buj 
Brooke  fays,  this  feems  to  be  before  yerdidl,  and  contrary  after  verdi^ 

3.  In  general  affife  they  fhall  be  adjourned  by  proclamatioa  till 
th(  next  ajjifes.    Sr.  AiBfe,  pU  401,  cites  32  H,  6*  io« 

(K)     In  wliat  Cafes, 

I.  T  N  attaint  procefs  continued  till  they  were  adjourned  before 
•*■  S.  and  T.  at  Cant,  by  nifi  prius ;  quod  nota.    Br.  Adjourn- 
ment, pi.  10.  cites  6  Aff.  7. 

2.  The  jury  appeared  between  the  king  and  the  party  upon  iffuOj 
and  becaufe  the  king^s  attorney  was  fick^  the  court  refpited  the  jury 
for  4  days  in  B.  R.  quod  nota^  and  this  by  adjournment,  Br, 
Adjournment,  pi,  ^5,  cites  4  H.  7,  8, 

f*or  more  of  Adjournment  in  general,  fee  StfCff)  Cottrtl^ 
JtldfiOtUf)  and  other  proper  titles^ 


^mtmmmmmmmm^^mmmt^mm^^  ^^Ifmf^f^m^ammfmKf^mmanmm^m^'^m^^^i^mmrm 


[125]  :^mittante. 


(A)     Admittance  In  Pleadings.    What  is.     And 

the  EfFcft  thereof. 


I 


F  ^  man  dift rains  for  my  rent  and  getsfeijin^  and  /  releaft  t^ 
_  himy  this  is  no  bar  to  me  in  avowry  upon  the  ter-tenant  for 
the  fame  rent;  for  the  releafe  is  no  admiffion  of  diffeifin.     Br« 
Avowry,  pi.  1 34.  cites  15  E.  4.  8.  per  Littleton. 

2.  Contra  if  I  bring  aj^e  or  other  aSiion  againft  the  pimori  per 

Littleton.     Br.  Avowry,  pi.  i^.  8. 

S.P.  at  3.  Though  the  party  admits  an  ill  writy  yet  the  cimrt^ftM 

uefpafs  vi    abate  itj  if  they  lee  it,  as  where  the  original  was  ex  affignatioiie 

againft  tilt    ^h^r^  i^  ihould  be  ex  dimiffione.    Br.  £rror,  pU  105.  citcs  38 

lord,  and       H,  6.  30. 

he  admits 

il,  j^  uie  court  fluU  abate  tb«  writ.   ^IVrJEvCro.  £.  415.  cites  iql£«  4.  and  tS  H.  8. 13. 
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4^  Attaint  by  2  upon  affife  pailed  agsunft  theni)  one  of  the  petit 
jury  pUadtd  outlawry  in  the  one  of  the  plaintiffs  before  the  date  of 
the  affife  \  and  it  was  held  that  he  could  not  \  Tor  it  is  dilatory,  and 
the  tenant  fhall  mt  have  the  pleOy  hecaufe  he  did  not  plead  it  in  the 
affife^  but  admitted  both  of  the  plaintiiFs  to  be  able.  Br.  Non- 
aoility,  [d.  27.  cites  2  H.  7.  7. 

5«  The  admittance  of  the  party  can  not  give  jurifdi^ion  to  the 
X9urt  of  admindty,  where  of  right  it  has  none\  for  that  will  be 
an  incroachment  upon  the  common  law.  Admitted  per  cur.  12 
Rep.  77. 

6.  Non  denial  is  only  an  admiffion  of  things  which  are  materially 
aUeged'y  per  Holt  Ch,  J.  Skin.  690.  Mich.  8  W.  3.  B.  R.  in  caff 
of  the  King  v.  the  Bifhop  of  Chefter. 

7.  An  admittance  by  pleading  to  an  indi^ment  does  not  make  good 
the  indi£fanent,  as  it  would  a  declaration  \  per  Holt  Ch.  J.  1 1 
Mod.  227.  8  Annse,  B.  R.  in  cafe  of  Queen  v.  Jennings. 

For  more  of  Admittance  in  general,  fee  CoiH^^ttb  ^^'^ 

other  proper  titles. 


(A)   m  £lttOU  Damnttttt* 


I.  ,27.£.  i.^<7/.  AXRDAINS,  t\k2Xfuch  as  would  purchafe 
1.  f\.       \J  new  parks  fhall  have  writs  out  of  Chan'* 
eery  to  inquire  concerning  the  fame, 

2.  S.  3.  And  perfons  dwelling  beyond  fea  that  have  lands  or  rents  [  1 26  1 
in  EngUmdy  and  will  purchafe  letters  of  protections  'or  to  make  ge- 
nerd  attorniesy  they  fhall  be  fent  into  the  Exchequer^  and  there 
nake  finesy  and  from  thence  fhall  be  fent  unto  his  chancellor  or  lieu-^ 
tenant. 

3*  S,  4.  In  like  manner  they  fhall  do  that  will  purchafe  any  fair^ 
inarkety  warren  or  other  liberty.  Alfo  fuch  as  will  purchafe  atter-- 
fnining'of  their  debts /hall  be  fent  into  the  Exchequer, 

4.  This  writ  (hall  ifliie  where  an  abbot  aliens  in  mortmain.  Br.  SoeP.N.B. 
Ad  quod  damnum,  pi.  i.  cites  F.  N.  B.  22 1.  **2!  [c)  *° 

5.  Writ  of  ad  quod  damnum  was  ufed  in  ancient  time^  where  See  P.  K.  B. 
ihe  tenant  of  the  king  aliened^  though  he  had  licence,  and  notwith-  »a4(H)&c. 
&fidin£  that  he  retook  eftate  again.     Ibid. 

6.  And  it  lies  upon  grant  of  liberties  made  by  the  kingj  and  upon  SeeF.N.B. 
pardon  of  mortmain^  and  upon  pardon  of  intrujion^  and  upon  office  ^^^'^^)^? 
if  fie  grantedy  as  fofterihip,  &c.     And  it  lies  upon  affart  of  woody  j^jj^.J'" 

and 
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do  £VttOD  Damnum. 


Cro.C.266« 
pi.  16.  Mich. 
8  Car.  B.  R. 
theS.C.ac- 


and  Upon  gtfi  of  wafte  land^  and  upon  leafe  for  years  of  tty  or  upon 

grant  of  free  chafe.  Ibid. 
ioRcp.T4i.  7.  If  there  be  an  ancient  trench  or  ditch  coming  from  the  fea^ 
■.in  cafe  of  by  which  boats  and  veffels  ufcd  to  pafs  the  town,  it  the  fame  be 
EivS^c?^  fi^^^  ^^  ^"y  P^^  ^y  outrageoufnefs  of  the  fea,  and  a  man  will 
cited  per  f^e  to  the  king  to  make  d  new  trench^  and  tojiop  the  ancient  trench, 
cur.  and  &C;  they  Ought  firft  to  fue  a  writ  of  ad  quod  damnum,  to  en- 
ei^sr^fo^L*  quire  what  damage  it  will  be  to  the  king  or  others^     F.  N.  B, 

152.  in  the     225.    (E)i 
writ  uf  Ad  quod  damnum. 

8i  And  if  the  king  will  grant  to  any  city  the  afffe  of  bread  and 
heer^  and  the  keeping  of  weights  and  meafures,  an  ad  quod  dam<» 
num  fliall  be  firft  awarded,  and  when  the  fame  is  certificdj  &c»  then 
to  make  the  grant*     F.N.B.  225.  (F). 

Qk  The  river  Thames  is  an  highway  and  cannot  be  diverted  with^ 
out  an  Ad  quod  damnum,  and  to  do  fuch  a  thing  ought  to  be  by 
patent  of  the  king*     Noy.  105.  Hind  v»  Manfield. 

10.  If  upon  the  return  of  an  Ad  quod  damnum  it  appears  to  be 
Ad  damnum  vel  prxjudicium  of  no  many  the  king  may  then  licence 
the  flopping  up  of  an  ancient  highway,  or  diverting  a  water-courfe, 
or  part  of  it,  for  the  concern  is  then  wholly  bis  own ',  but  without ' 
his  licence  it  can  never  be  done,  though  a  better  way  be  fet  out,  and 
fo  returned  upon  an  Ad  quod  danuium.  Per  Vaughan  Ch*  J. 
Vaugh.  341.  cites  Cro.  C.  266,  267.  the  King  v.  Ward. 

11.  If  an  Ad  quod  damnum  iiTues  to  enquire  Ad  quod  damnum 
vel  prsejudicium,  a  licenfe  for  a  mortmain  will  be;  one  inquiry  isj 
Si  patria  per  donationem  illam  magis  folito  non  oneretur,  &c« 
Though  the  return  be  that  by  fuch  licence  patria  magis  folito  one* 
retur,  yet  the  licence  if  granted  will  be  good  which  fhews  that 
claufe  is  for  information  of  the  king,  that  he  may  not  licence  that 
which  he  ihould  not,  and  not  for  reftraint  to  hinder  him  to  licence 
what  he  (hould.  For  by  Fitz.  F.  N.  B.  222.  (D)  the  ufual  licence 
is  now  with  £t  hoc  abfque  aliquo  brevi  de  ad  quod  damnum. 
And  when  the  king  can  licence  without  any  writ  of  Ad  quod  dam-- 
num,  he  may,  if  he  will,  licence,  whatever  the  return  of  the  writ 
be.  Though  it  be  faid  in  the  cafe  of  monopolies,  that  in  the  king's 
grant  it  is  always  a  condition  exprefTed  or  implied.  Quod  partriai 
plus  folito  non  oneretur,  but  that  feems  but  gratis  dii^m.  Per 
Vaughan  Ch.  J«     Vaugh.  345. 

n  tbin^  which  at  common  law  might  be  done  without  it,  tliat  now  it  csinnot  be  docM 
And  that  is  .ill  the  ufe  of  a  non  obftante ;  per  Vau|;lun  Ch.  J.    Vaugh.  345. 

12.  An  Ad  quod  iastiXixxm  fraudulently  executed  (as  where  it  was 
for  a  market,  and  though  the  next  market-town  was  within  a  mite 
and  an  half  of  it  where  the  new  market  was  to  be,  yet  the  vrrit 
was  executed  many  miles  diftant)  is  a  ground  for  a  fcire  facias  to 
repeal  the  grant.  2  Vent.  344.  in  Cane.  Hill.  31  &  32  Car.  2.  the 
King  V.  Butler. 

13.  S  ^  <)  Jf^,  3.  cap^  16.  y.  6.  for  enlarging  common  high* 
ways,  enacts,  That  where  any  common  highway  Jhall  be  enchfed  afirr 
a  writ  of  Ad  quod  damnum  ijfued  and  executed^  any  pcrfon  iniured 

•r 
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king  will, 
ex  fpeciali 
gratia  li-, 
cence  a 
mortmain, 
the  chan- 
cellor need 
ttot  iifue 
any  Ad 
quod  Jam- 
'num ;  for 
the  king, 
without 
words  of 
Don  ub- 
Itantei  is 
fufilciently 
apprifed  by 
alkioi;  his 
licence  to  do 
without  it. 

3  Lev.  aio. 
Trin.  i  Jac. 
a.  S.  C.  a/« 
£mted  in 
the  houfe 
of  lords. 
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^^  aggTtiVed  by  fuch  tnckjure  may  complain  to  the  jujllces  at  the  ^*^ 
quarter-feffions  next  af^erfucb  inquijition'i  who  may  hear  and  finally  ^J'^ 


fued 
and  aa 

^  ^  -       _ ...  ttuIJiMS 

determifu  the  fame^  &c.  '  But  if  no  fuch  apteal  be  made^  then  the  dampKum 
hid  hfuifition  and  return'^  recorded  by  the  clerk  of  the  teace^  'to  be  ftturnedi 
fir  ever  binding.  --»- 

opon  made  for  the  indotiag  fuch  an  ancient  highi^ray^  and  fctcing  out  a  place  for  another  in  fuch 
a  pl;ice.  On  affcni  from  this  <)rder  to  the  felfions,  the  intlofurt  is  dttlared  to  be  a^eat  nufanct  to  ths 
whole  country.  Several  exceptions  were  taken  to  this  order.  1.  That  ic  did  not  afptea-  to  have 
tftm  at  the  m€xt  fft^uUr-f^/Fvu  afttt  the  •rekr  m.idu  2.  An  excep^on  was  taken  to  the  whole  purport 
of  the  onler  ;  that  it  did  no/  appear  by  if,  ivhat  the  way  to  be  inckfed  was,  or  tvbat  the  new  Way*  So 
that  there  was  no  certainty  what  the  fuhie(5l  matter  of  appeal  was;  for  this  being  a  method  or- 
dained by  the  ftacute  for  making  a  final  end  of  the  niattcr,  it  ought  to  appear  very  cortaia.  ft 
was  held  that  this  claufe  does  not  alter  Che  natnre  of  the  writ  of  Ad  quod  damnum,  nor  the  pro- 
ceedings thereupon  ;  that  the  writ  when  executed  is  to  he  returned  into  Chancery,  and  the  Iheriff 
IS  to  return  the  iaquiiition  indilate^  and  if  the  queen  thereby  fees  that  tl^re  h  no  harm  in  the  in- 
clofmg,  the  may  grant  leave  to  do  fo,  and  in  order  thereto  the  inquifttion  moft  find  it  Ad  daroaunt 
inillius,  and  there  can  he  no  foundation  of  inclofing  without  fuch  return ;  and  that  though  it  be 
found  and  returned  Ad  damnum  nullins,  yet  none  can  lawfullv  inclofe  without  licenfe  or  grant  to 
inclofe  the  old  way  ;  for  the  authority  is  not  f[i'om  the  inquifition,  hut  from  the  licence ;  and  the 
appeal  muft  be  brought  at  ilie  next  fefTlons  after  the  inquifition  taken,  and  it  muft  be  by  fome 
perfon  grieved ;  that  in  tYie  prcfent  cafe  there  being  no  licence  it  is  not  by  the  authority  of  the 
uatute,  and  thcrefnre  not  fuch  as  obliges  the  party  Co  appeal ;  and  therefore,  per  tut*  cur.  the  ia» 
^utficioa  was  quaflied.    7  Moil.  45.  Trin.  i  Ann*  B.  R«  the  Queen  v.  Ogden. 

For  more  of  Ad  quod  Damnum  in  general,  fee  Sj^tttunttt 

and  other  proper  titles. 
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(A)     What  Words  will  pafs  it. 

f.    ii   DVO  WS  ON  will  /M?/i  by  the  grant  of  the  church.    PI.  S.  p.  per 

jf\^  C.  157-  b.  cites  7  £•  3.  and  in  marg.  cites  7  E.  3.  '5.  «°»%^'^J^* 
Qs^c  impcdit  19.  ^3'!^.  jvJfjh. 

13  Jac.  B.  R.«— Yelv.  61.  cites  6  £.  3.  S.  P.  (but  the  reporter  atlds  a  nota,  that  Herle  there  faid 
tkis  was  in  ancient  time  1  ergo,  it  is  not  fo  now ;  to  wliicb  the  court  feemed  to  agree. 

2.  Aiivocatio  medietatis  ecclejia  is,  when  there  are  2  feveral  pa-  The  moiety 
trons  and  2  feveral  incumbents  in  one  church,  one  of  one  moiety,  J^h^^ch^ch^ 
and  the  other  of  the  other,  and  one  part  of  the  church  and  town  is  where 
allotted  to  the  one,  and  the  other  part  to  the  other.     But  in  the  parceners 
cafe  of  parceners  agreeing  to  prefent  by  turn,  where  there  is  only  or  jointe- 
one  church  and  one  mcumbent,  it  is  medtetatts  advocattonts  ecclefta,  jnntiyyt^trj 

Co.  Litt.  17.   b.  18.  one  has  a 

'  part  of  the 

diureb;  but  where  twe  churches  are  united  and  confolidated,  and  the  patrons  agree  to  prcfent, 
tbKmtz  tuTMSf  and  the  other  a  ^d  turn,  Cbei  e  either  of  them  has  the  intire  church  for  the  time.  Cro* 
S.  634.  pL  za.  Trin.  41  £iil.  C.  B.  Windfor  v.  LuYtday  &  Fletcher. 

a  3.  Appro^ 


1 28  dtmotDfon^ 

3*  Jppropriatien^  nor  the  advowfon  of  it,  will  not  pafs  under  tbrf 
name  of  an  advowfon;  but  advowfon  will  pafs  by  name  o{  Tene-^ 
nuttt ;  per  cur.  Hob,  304.  in  cafe  of  London  v.  Collegiate  Church 
gf  Southwell,  cites  33  E.  3,  where  the  King  granted  licence  to 
purchafe  lands  and  tenements  in  mortmain,  to  the  value  of  loosv 
and  allowed  for  advowfons,  and  the  eflbign  is  De  placito  terrac/ 

4.  It  is  contrary  to  the  nature  of  an  advowfon  to  be  a  thing  of 

Erofit  regularly,  yet  it  may  be  yielded  in  value  on  a  voucher j  or  may 
e  ajfets  m  the  hands  of  an  executor*  Hobi  304.  London  v^  CoI-» 
iegiate-chiirch  of  Southwell. 
Advocatio  5,  He  that  has  only  the  ^hpart  of  an  advowjotu^  may  levy  a  fine 
^tZ  See  P^'^  Nomen  advocationis  quartae  partis  ecclefiae,  per  Thorp  & 
D.  78.  b.  Finch ;  but  per  Wlch,  it  (hall  be  De  tertia  [quarta]  parte  Advo- 
pi- 44*         cationis  ecclefise.    Br,  Prefentation,  ph  7.  cites  45  L.  3.  I2« 

Mich.  6  £. 

6«  Price  v.  I<d.  Wind  for.— -^^Dyer  faid»  that  the  bed  pleading  is  to  fay  that  Fuit  feifitus  de  2  far^ 
films  athocatioHiSf  Sc  J.  S.  de  /c;tu>^/«  advocationis.  D.  299.  b.  pi.  32.  Pafcb.  13  Eliz.  in  cafe  of 
Eveleigh  v»  Turner. It  ibould  be  j^dvuatio  dumum  fartium  ecclefiae,  and  not  Dux  partes  advo- 
cationis,   a  I^.  36.  in  pi.  45.  Mich.  30  &  31  £liz«  C.B.  per  cur.  obiter. 

S.a  cited        6.  A  leafe  was  made  c(  all  hereditaments  Jkuate^  fy'ng,  and  being 

-Arg«  in  B.  and  the  queftion  was,  whether  the  advowfon  of  "die  vicarage 

ocl^'  paffed  by  that  word  (hereditament;)  and  the  court  held  that  it  did 

S.C.  cited  pafs »  for  though  it  does  not  lie  in  livery,  nor  is  it  vifible  or  pal-' 

per  cur.  pable,  yet  in  a  writ  of  right  of  advowfon  the  view  Jhall  be  given  in 

^^l  ^st.  ^^'  church,    D.  323.  b.  pi.  30.  Pafch.  15  Eliz,  Anon, 

Mich.  i6Jac«  S.p.  agreed  Arg.  Mo.  176.  pi.  3x0.  Mich.  24£liz.  in  Robert's  cafe.— -S.  P."  ac- 
cordingly by  Jones  J.    Jo.  23.  Hill.  14  Jac.  cites  D.  350.  and  10  Rep.  [65.  b.]  WhiAler*s  cafe. 

Cro.E.  16.  y,  The  king  W2S  feifed  of  the  reSlory  of  D.  and  of  the  advowfon 
Anoiv  S.*P.  rf^f^^  vicarage  of  D.  and  granted  the  faid  reSlory  with  the  appur^ 
and  fccms  '  tenances^  ac  etiam  vicariam  ecclejia  prad^^  And  per  tot.  cur.  the 
to  be  s.  c.  advowfon  of  the  vicarage  did  not  pafs  by  thefe  words  in  the  cafe  of 
accon^laK-  the  King,  nor  even  in  the  cafe  of  a  common  perfon ;  but  Walmfley  J. 
ly,  becaufe  held  that  if  he  had  granted  Ecclefiam  fuam  de  Z).  it  might  have  been 
the  vicar-  otherwifc.  Le,  191.  pi.  272.  Mich.  31  &  32  Eliz.  C.  B.  Afhe- 
uK"s    g<jll  V.  Dennis. 

than  the  advowfon,  and  every  thing  muft  pafs  by  its  proper  name.— -S.  C.  cited  D.  350U  b. 
Marg.  pi  21.  by  name  of  Penny  v.  Aftill. 

8,  After  the  taking  a  fecond  benefice^  the  firft  is  fo  void  that  it 
cannot  pafs  by  the  name  of  Advowfon ;  per  Noy,  Arg.     Litt.  Rep. 

303- 


(B)     Grants  of  the  next  Avoidance.     Good.     And 

Pleadings. 

I.  r^  RANT  of  the  free  difpofition  of  the  church  of  B.  is  a  good 
grant  of  the  next  avoidance.     Br.  Quare  Impedit,  pL  X33, 
cites  14  E.  4.  2.  per  Littleton. 

2.  In  Quare  impedit  the  plaintiff  intitled  himfelf  by  grant  of  a 
ftrangcr  de  proxirna  advocations  cum  ccciderit^  and  did  not  /hetv  in 

his 


his  count  that  this  was  fbe  next  av^iJancey  by  which,  &c.  Brian 
[awarded  the  defendant  to]  anfwen  Brooke  &ys,  Quod  mirum  ; 
for  at  this  daj  the  common  ufe  i^  of  neceffity  to  allege,  that  it  is 
the  next  avoidance.  Quod  nota.  Br,  Quare  impedit,  pi.  135. 
cites  19  £.  4.  I. 

3.  In  Quare  impedit,  where  the  tenant  of  the  ting  grants  proxU  [  1 20  1 
mam  fn^entatimem,  anddies^  this  fliall  hold  place  againft  the  king, 

and  die  oifhap  may  prefent  by  lapfe  upon  the  king,  before  office 
found ',  but  Mrhen  office  is  found,  the  king  fhall  have  the  prefent- 
ment,  and  the  incumbent  fliall  be  removed.  Br.  Prefentation, 
pi.  24.  cites  14  H.  7.  21. 

4.  A.  granted  the  ^d  prejentatiw  to  an  advowfon,  and  died.    His  Cro.  J.  691; 
feme  was  endowed  of  the  3^  prefentmtnt.     The  grantee  fliall  have  ?**^^  •? 
the  4th  prefentmenti  by  Anderfon  Ch.  J.    Cro.  £^791.  pi.  33,  feSttonj!*' 

cites  15  H.  7.  3.  aenied  thS« 

to  be  law. 

5.  If  a  man  grants  proximam  prxfentationem  to  A.  and  afiery  Jenk.236. 
before  avoidancey  grants  proximam  prafentationem  of  the  lame  church  P^* '  ^ ^  ^'^^' 
to  B.  the  fecond  grant  is  void;  for  it  was  granted  over  by  the  fy^rSf* 
grantor  before,  and  he  Jhall  not  have  the  fecond prefentmtnt ;  for  the  corporaci. 
grant  does  not  import  it.  Br.  Prefentation,  pi.  52.  cites  20  H.  8.     ?°.  ^  ^'..  . 

•fan  advD«rfon»  grmttithcfrfi  amJ  mxt  f>refe»tah'on  to  S.  and  afttmvards  granUd  primam  }st  proximam 
mdvecoioaam  to  theblaintif,  the  church  became  void,  and  S.  profented  his  clerk,  who  was  admitted^ 
inftituted,  and  indiidied ;  and  then  the  church  became  void  again,  and  the  plaintiff  prefeoted,  &c. 
Rdblved  by  3  judges,  ihe  ad  grant  was  void ;  for  when  the  patron  had  granted  thefirft  and  nexc 
prefentation  to  one»  he  cannot  grant  it  to  another,  becaufe  it  is  exprefSy  a>ntrary  to  his  grant  t 
but  perhaps  if  the  ift  deed  had  been  loft  before  any  benefit  taken  of  it,  and  fo  as  it  could  not  be 
pleaded,  the  2d  grant  might  have  been  good.  But  Afkderfon  held  that  the  prefentation  fliould 
pafs,  and  that  fo  was  the  intenciun  of  the  grantor,  and  that  it  may  well  ftand  with  the  law  1 .  Aa 
where  a  parceners  make  compofition  to  prefent  by  turns,  the  eldeft  firft,  and  the  younger  after- 
wards, if  the  yoongeil  grants  primam  ic  proximam  advodfetionem,  it  is  in  law  but  the  ad  only,,  and 
yet  the  grant  is  pioA  enough ;  but  by  the  opinion  of  the  other  juftices  it  was  adjudged  for  the  de- 
fendant.  Crob  £.  790.  79X-  pl*  33*  Mich.  42  ic  43  Eiiz.  Ci  B.  Williams  v.  the  Bilhop  of  LincoUi* 

6.  During  an  avoidance  the  patron  granted  primam  EsT  proximam  Jcnk.«36. 
nocninationem  prefentationem  &  inftitutionem,  cum  primo  (^  proxim*  jjj'^'  ^'^\ 
vacaverit.    It  was  held  by  Fitzherbert  and  Slielly,  that  the  grantee  But  where 
fliall  not  have  the  prefentation  to  this  avoidance,  but  to  the  next  the  patron 
he  flialK    D.  26.  a.  pi.  165.  Hill.  28  H.  8.  Anon.  ■  f„?"*«^  ^ 

*^         "^  pnraam  &; 

proximam  prefentationem  &  advocationem  ecclefiae  de  C.  &  Jus  praefentandi  ad  eandem  jam  v4- 
cantcm,  Ita  quod  licebit  eidero  the  grantee  ad  eandem  ecclefiam  idoneam  perfonam,  &c  hac  unica 
vice  tamum  praefentare,  &c.  Harper,  Wefton,  and  Dyer  held  the  grant  of  the  prefent  avoidance 
▼evil  becanfe  it  k  a  mere  perfonal  thing  annexed  to  the  perfon  of  him  who  was  patron  in  ex- 
f»edancy  ad  tempus  vacationis ;  and  likewife  a  thing  in  a^on^  and  in  elTedl  the  fruit  and  execu- 
tion of  the  advowfon,  and  not  any  advowfon,  and  yei  the  executors  (hall  have  it  by  privity  of  the 
law ;  and  to  this  opinion  CatlyneCh.  J.  and  Carus,  and  Southcote  J.  agreed  ;  but  WeKhe,  Saunders 
Ch.  B.  and  Wbiddon  J.  e  contra ;  but  ail  agreed  that  the  queen  may  make  fuch  grant,  though  ic  b« 
a  thing  in  a^on.  D.  282.  b.  1S3.  a.  pi.  2S.  29.  Pafch.  it  Eliz.  Anoii^-*-*S. P.  and  held  that 
wbeo  the  church  is  void,  it  is  not  grantable  but  is  a  Chofe  en  action.  Quaere.  And.  15.  pi.  32- 
Agard  v.  the  Btlhop  of  Peterburgh ;  and  fays  that  the  like  cafe  was  adjudged  Trin.  10  Eliz.  in  cafe 
0f  St^hens  v.  Difley.— — Mo.  89.  pi.  aaa.  Trin.  10  £Hz.  Stephens  v«  Clerk  &  Dilley,  adjudged 
againa  the  plaintiff.  S.  C.  cited  Bendl.  193.  in  Marg.  pi.  230.  fays  the  opinion  of  VVefton  waf^ 
that  the  words  (jam  vacantem)  were  only  to  ihcw  what  church  ^as  iutcnded,  and  that  Dyer  bel4 
dee  cfacyfiB  words  were  void  [or  furplufage.] 

7.  In  a  Quare  impedit  the  plaintifF  declared  upon  a  grant  of  the  Cro.F.  i6j. 
next  avoidance  i  and  upon  demanding  oy^r  of  the  deed,  the  plain-  ^^*^'^^^ 

V9i»i  Hi  L 
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according-  tiff  fliewed  U  tbi  plaintijPs  f other  a  Uttir  written  hy  the  peHrem^ 
ruledc^ear.  '^^'  ^'  ^^^  given  bis  Jon^  the  plaintijffl  the  next  avoidance.  Ad- 
ij  wtihout  judged  that  die  gnuit  was  not  good  without  a  deed.  Owen  47. 
argumeat.  Mich.  31  &  32  £liz»  Cripps  v.  Archbilhop  of  Canterbury. 
S.  a  cittd  8.  The  dean  and  chapter  of  H.  granted  the  next  prefentatien  of  x. 
5HR.ep.  15.  church  ta  S.  B.  and  the  queftion  was,  whether  this  was  a  good 
^d^ed  that  6""^  ^  *'*^  ^**^  fuccejfor  by  the  ftatute  13  Eliz.  And  Walmflejr 
gnat  of  a  and  Owen  held  that  it  was  not ;  for  though  it  was  not  a  thing  of 
next  avoi-  which  any  profit  might  be  made,  nor  any  rent  rcferved,  yet  it  is  an 
r  I  00  ]  herediument,  whereof  the  ftatute  intends  that  no  grant  (hall  be 
dance  of  a  °^^^  *  ^^^  Anderfon  Ch.  J.  e  contra :  for  the  ftatute  intends  not 
benefice, by  ^  reftrain  them,  but  for  fuch  things  Mdiich  are  for  profit;  and  by 
the  dean  reafon  thereof  prejudice  may  accrue  to  the  fucceftbr,  which  cannot 
and  chap-  j,g  j^  ^j^  ^^^^  Beamond  J.  was  abfent ;  &  adjornatur.  Cro» 
ivith^^  "E^liz.  440.  pi.  2.  Mich.  37  &  38  £liz.  C.  B.^  Dean  and  Chapter 
purview      of  Hereford  v.  Ballard. 

«f  thi«  a^        g^  i^gjj^gg  ^^  re^eryfor  15  yearsy  to  which  the  advowfon  of  a  v/- 
earage  was  appendant^  granted  the  next  prefentation  to  the  vicarage 
to  B.  ifitjhculd  happen  to  be  void  during  the /aid  term  of  years  then 
in  ejfe^  and  lUed'^  his  adnunijirater  furrendered  the  tetyn  to  another, 
^o  accepted  it.     Refolved,  that  though  it  was  upon  expreis  limi* 
tation  of  the  vicarage's  becomii^  void  during  the  term,  and  not 
during  the  years,  yet  the  grant  ofthe  next  prefentation  was  good, 
becaufe  the  grantor  (hall  not  derogate  from  his  own  gran|b  ^nd 
therefore  the  term,  in  fome  refpefl,  fliall  be  taken  to  continue  for 
the  benefit  of  the  grantee.    8  Rep«  144*  Trin.  8  Jac.  Davenport's 
cafe. 
Jcnk.  301.        ?0-  A.  was  feifed  of  an  adyowfon,  and  die  church  being  then 
pi.  69.  s.  C.  fiill,  granted  Quod  ipfe  ad  difiam  ecdefiam  clericum  fuum  pnefcn* 
aoeord.        ^^  p^^^  quandecunque  &  quamodocunque  eccUfia  vacare  contigerh 
'P^^*  pro  unica  vice  tantum;  ac  infuper  voluit  i^  comeffit^  that  this  grant 

Jhould  remain  in  force  quoulque  clericum^  f^c.  Jhall  be  admitted^  (fc. 
by  his  prejentmenty  he  muft  prefent  upon  the  very  next  avoidance, 
which^  if  he  negleOs,  he  hath  loft  the  benefit  of  his  Rrant ;  and 
judgment  affirmed  in  crror.'^  Bulft.  a6.  Trin,  8  Jac.  ^tarkcy  v* 
Poole, 
^rownl.  I  !•  ^(tnant  in  tail  of  an  advowfon,  and  his  fon  and  heir  joined  in 

16$,  WxrrA  a  grant  ofthe  next  prefentation.    The  tenant  in  tail  died^   Adjudged 
fi^3^'     Aat  the  grant  was  utterly  void  as  to  die  fon  and  heir,  bccaufe  ho 
cheiter.      ^^^  nothmg  in  the  advowfon,  neither  in  pofieffion  nor  right,  nor 
Pafch.  ri.    in  a£hial  poffibility,  at  the  time  that  he  joined  with  his  ^Uher  ia 
**^^      the  grant.    Hob,  45,  pi.  48,  Sir  Marroaduke  WiviU's  cafe. 
1^       ^'        12,  An  incumbent  of  a  church  purcbe^ed  the  advowfon  infee^  and 
devifed  that  his  executor  Jhould  prefent  to  it  after  his  death ;  and  then^ 
by  the  fame  will,  he  devifed  the  tnberitanee  in  fee  to  another^    llie 
queftion  was,  whether  diis  was  a  good  devife  <^  the  next  avoidano^ 
becaufe  inftandy,  upon  the  death  of  the  incumbent,  when  this  will 
ihould  take  effe!^,  the  church  would  be  void,  and  fo  a  thing  in  ac- 
tion, and  not  deviiable  \  but  adjudged  diat  it  is  good,  according  to 
the  intention  ofthe  teftator  exprefled  in  his  will*  Cro*  J.  371.  pL  5% 
f  Jiicfef  13  Jact  B,  Rt  Pynchyn  7.  Harris, 

13*    l^ 


13.  12  Ann.ftat.  2.  tap.  12.  Whereas  fixne  of  the  Atxn  have 
procured  piefeiuieirts  for  tiicmfel ves  by  buyinfl;  ecdefiaftidd  livings^ 
and  others  have  been  thtrebydifeoun^ged  \  at  it  therefore  enafted 
by  the  attthority  aforelaid.  That  if  a^aj  firfmiy  fr<Hn  and  after  29 
JSepC.  17149  finiU  or  do^ir  any  fiim  of  money,  reward,  gift,  profit, 
or  idraiitsige,  dirtBlj wr  indir€ilij^9r fir  or  by  reafonof  any  ^rMi^ 
Tiwari,  gifi^  fnfit^i  9r  hingfik  wba^oevtr^^  £reStlf  or  in£re^fyj  in  his 
•iHi  namey  #r  in  the  name  of^anf  othor  perfon  or  perfons,  tako^  fr^  . 
imrty  or  accM  tho  next  avoidance  of  or  prdentatioa  to  at^  bene/ko 
with  cure  of  fouls,  deputy^  freheni^  or  living  HcUfiaJHcaly  and  fiat 
ie  fronted  or  collated  diereupon,  Azttben  every  fiub  frefeniation  or 
cemtwiy  and  every  adndffion^  inftitution^  inveJUture^  and  induBion 
iipoQ  die  bmt^Jbailbe  utterly  viudy  fruftrate  and  of  no  eSeSt  inhtw, 
miijacb  agreenuntfiaU  be  deemed  and  taken  to  be  OLfanomacal  con* 
tnBt\  and  in  fuch  cafe  the  queen  may  prefent;  and  fitch  perfon 
diikbled  to  enioy  the  &me,  and  to  be  fubje£k  to  the  ecclefiaftical 
laws,  as  if  fudi  agreement  had  been  during  a  vacancy. 

(C)    Advowfon.    Demstnded  by  what  Writ*       (  131  ] 

l»  piUcipe  quod  reddat  lies  of  an  advowfon*    Thel.Dig.67*  SMtit. 
-*    lib.  8.  cap.  5,  f.  6.  cites  Mich.  34  £.  i.  Brief  855.  ^f  5d. 

te»  1^  4.  ooQtray  and  the  nulas  there.*^— A  man  fliall  not  have  other  prmdpo  <(uoA  reddat  of  an 
t4inw(oaibaawrTl€ir^bi(ifaJvovfJomi  fora  roaaihaUjnilhav«yfrM0*«of  aaadvowfoa.  TImL 
Big •  67.  Ub.  S.  cap.  c.  f.  7.  cites  Mich.  4  S.  3. 162.  and  {ij$  fee  Brooke  PraciM  quod  raddac» 
10  k  17.  nd  that  fo  it  was  affirmed  by  Hank.  Hill.  14  H.  4.  3^.  of  an  advowibo  m  frofii}  Ma  fa* 
wral  fines  were  levied  of  advowibi]s»  and  cites  the  Regiiler  ii$* 

%.  But  it  ou^t  to  be  of  die  advowfon  of  feme  cburcby  or  tfjhi 
4/i  fan^  the  tithes  of  feme  church  at  the  leaft,  &c.    Thel.I>ig, 
hj.  lib.  8.  cap.  5.  f.  6.  cites  Mich.    18  E.  2.  Brief  825.  wher«   • 
writ  broo^t  De  Advocatione  decimarum  unius  carucettee  Urrm  ciun 
JKttiflemiiswas  abated,  and  lays  fee  the  Regifter,  fol.  29. 

J.  It  was  iaid  that  a  man  mall  hzye  fcire  facias  of  an  advowfont  Seira  fad« 
aUba  cejavit.    TheL  Dig.  67.  lib.  8.  cap.  5,  C  8.  cites  Pafch«  '^•^ 

43  E.  3.  IS.  ,    :?r&*^ 

wnsnnted.    Tbel.  Dig.  67.  lib.  8.  cap.  5.  f.  9.  cites  Pafch.  Tt  B.  3.  Scire  ftcias  iiS.  And  eoC 
e(  finesaod  other  records  oftentimes  In  the  titles  of  Qaare  impedit^  and  fcire  fscias  of  Pitah. 

ITfii  tfdmm-  wae  maintained  of  an  advowfon.    TheL  Dig.  67.  lib.  S.  cap.  5.  C  ^  ck«  Trin« 
7^3*  315.  aadFaich.  13  £.  a.  Dower  161. 163.  HilL  17  E.  a. 

4*  It  was  (aid  bf  Kirton,  that  tenant  for  life  fliall  have  ^d  ei 
d^teat  of  an  advowfon,  and  that  writ  of  Warrantia  chartalfies  of 
m  advowfon.  Thel.  Dig.  67.  lib.  8.  cap.  5.  f.  8.  cites  Mich.  43 
£•  3»  25.  And  fiijs  fee  Trin.  5  H.  7.  37.  of  the  ceilavit,  and  forme- 
don  and  ceffiivit  was  maintained  of  an  advowfon^  Hilt*  22  £•  3* 
CeStvit  46.  and  Pafch.  32£.  3.  Ccflavit  2^ 
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(A)     la  what  Adions  merely,  without  Plea^   the 

Parol  fhall  demur. 


^tin  s  [  '•  T^  zformeden  in  defcender  the  parol  Ihall  not  demur  for  the 

iQ^thT^-  non-age  of  the  demandant,  unUfs  formthing  he  pleaded  H 

fcemUry  ivhtch  he  cantiot  be  fartj  to  try  it  during  his  non^age,     17  E.  3.  59. 

"broughtby  Age  8.  18  E..3.  Age  II.  Co.  6.   Markall4.b.  13  E.  3.  Age  96. 

U Uw/Tof-  adjudged,  bccaufe  this  is  ^  writ  of  poflfeffion.    ♦  2  E.  3.  59,  b J 

mtwt  of  bis  afit4fior  be  plftaded  in  bar  'U,ith  wvnmty  andajfeti^  fr  a  •olLta  al  ^wranty  without  aJTeis,  thai 
cafe  is  not  witiun  thi(  ftaHUe  for  two  caufes.    i .  That  is  an  afitom  ounajirel  tkrmiiirtl^ 

[•  ^  ^  1  for  nothing  defcended  but  a  hglit,  and  therefore  had  nut  any  freehold  and  inheritance 
J  J  at  the  time  of  his  deatli>  and  therefore  out  of  the  letter  and  meaning  of  this  ad. 
i«  The  foroiedon  in  the  diefcender  ii  in  nature  of  bis  writ  of  ri^ht ;  for  the  i(fu3  in  tail 
tan  haive  po  wri^of  an  higher  nanire,  and  therefore  not  within  the  ftntut^  of  Qlouc.  for  (eeiog 
that  oQvivi  the  infoMt  a  trial  during  his  minority,  it  gave  it  him  in  fuck  anions  at  he  mgh$  hefortchjtd 
9fbis  tight  i  hut  thongh  he  were  barred  in  any  of  the  faid  alliens  during  his  minof  ity^  he  mght  at 
iisfitii^i  bq/tn  rttwrjt  tp  his  writ  of  an  higher  natariy  fo  as  he  fhould  Hot  be  itttiedilefsy  or  any  final 
iudgmenr  given  ag^intt  him  during  his  ituanoy. .  1  Init.  291. 

•  See  (D)  pi.  I.  5.0. 

•B.P.  be-  [  2,  In  a  formedon  in  reverter  brought  by  the  heir  of  the  donofy 

2«umte  ^^  P*^^'  ^^^  demur  for  the  non-age  of  the  demandant,  becaufe  he 
fee  Ample  demanded  a  fee,  and  this  is  a  writ  of  right*  18  £.  3.  Age  11.  ad- 
ofthefcifin  judged.  Co.  6.  Markall  3.  48  E.  3.  33.  b.  *  D.  3.  4.  Mar.  137, 
t^or"^  '^^  '^  E.  2.  Age  145.  adjudged.] 

there  he  ori^t  to  allege  thf  eTpIees  in  the  doi;iqr.  6  Rep.  3.  b.  fUid  fays  that  with  this  agrees  ^ 
£.3.  Age  if-w  and  !»%.«.  Age  145. 

•  Per  Dy#r  in  Baffet'scaCe. 

But  in  for-  .[3.  {Sol  \n  a  formedon  in  the  remainder  of  a  remainder  tailed 
J1JJ^2^,  *^  ^^  anceftor,  the  parol  fhall  demur  for  th^  non-age  of  the  dc- 
though  he    mandant.     3  E^  3.  Itinere  Nottingham,  Age  72.'  adjudged.] 

dtmandsfM' 

JhffUy  yet  becaufe  bis  anceftof,  whofe  heir  he  is,  never  had  feifin,  nor  took  any  efplees,  (fo  that  fa 
fuch  cafe  he  Ihall  allege  efplees  only  in  tliat  particular  tenant  that  had  the  eftate,  on  which  the 
yemaioder  depended)  tiiemfore  tlie  tenant  (without  plea)  cannot  pray  that  the  pafnl  demur,  the 
remainder  not  haying  been  in  pofTe/iion  of  any  of  his  anceftors>  and  die  demandant  himfelf  %vas 
the  firft  in  whom  it  veited.  6  Rep.  3.  b.  4.  a.  in  Marklial's  cafe^  fays  this  was  the  true  rcafbci 
f  f  the  judgment  in  the  cafe  of  Sands  v.  Bray. 

The  chief  rtafm  that  the  parol  IhaU  not  demur  in  (ormedon  in  remainder,  Ut  huauf*  it  is  in  ^Jmit 
•b  r€€rjvtr  feijjn  and  f>offfJfion  to  him,  where  none  of  his  ancejlors,  whoji  heir  he  is,  LU  it  lefo/e  liira.  D.  I^a- 
pi.  1%.  Hill.  3  &  4  P.  &  M.  in  Baffet's  cafe. 

In  TiformkhH  tn  remainder  brought  by  an  inf;^nt;  of  a  remainder  Umted  f  bis  faihgr  and  &{i  ttt^h 
(whofe  heir  ^e  is)  the  tenant,  without  any  plea  pleaded,  prayed  tliat  the  parol  might  dcnniur  %  hui 
after  girat  deliberation  the  fame  was  not  allowed ;  for  the  granting  the  parol  to  demur  f^r  oqq- 
age  of  the  demandant  is  in  his  (the  infant's)  favour,  and  here  it  would  be  to  his  prejudice,  iK'hea 
^pon  the  death  of  his  anceftor  the  land  defcends  to  him,  to  keep  liiro  out  of  tlie  pMoffeAion  tbcrcoC 
tiU  hit  fall  age.    6  Rep.  3.  Pafch.  35  £liz.  C.  B.  Markal'scafd. 

See  Mich.         [  4.  In  z  fur  cui  in  vita  the  parol  fhall  demur  for  the  non-age  of 
l^i?'??.^'    the  demandant  without  any  plea  pleaded,  2  E.  3.  ♦  6j.  adjudged  J 

•  'f  his  is  OBifprtWed,  (here  not  being  fo  nyany  j^age^ 


[  S<^  ^  writ  of  warranty  of  charters  brought  by  dn  infant  the  See(D)  pi. 
parol  (hall  not  demur  for  his  non-age,  though  the  warranty  was  7-  S.  C.  that 
made  to  his  anccftor.    Temp,  E.  i.  Age  129.]  dcni«°t"' 

deed,  the  parol  ihall  demur* 

[6.  In  a  writ  of  right  of  ward  the  parol  ihaU  not  demur  for  the  The  heir 
non-age  of  the  demandant,  though  it  be  a  writ  of  right.     Tempore  ^*^^  ^^ 
E. I.  Age  128.  «ljudged.]  T^,^^,y^ 

lord  fiiall  recover  againft  him  by  the  ftatute  of  Marlebridg^,  cap.  6.  »Inft.  112.  cites  18  £.  3^ 
Cdveoaoc  7. 

[  7.  In   a  writ  of  right  of  poffejpolt  of  the  demandant  himfelf,  S.C.  cited 
the  parol  fhall  not   demur  for  the  non-age  of  the  demandant,  ^^^'i^'^*^ 
becaufe  it  is  brought  of  his  own  pofleiSon.    41  £.  3;  Age  38^  Lrscafe.  ' 
adjudged.]  •  Enny 

JitrSJpnfin 
hj  OM  mfata  tfbis  cnuHfiifiny  the  tenma  pUadtd  afeoffmem  of  K*  the  emtjlvr  of  the  infant  plennttff  ^hofc 
hnr  he  ii^tmtk  warranty  ^  and  prayed  that  the  parol  demur  for  the  non-age  of  the  plaintiff;  and  pe^ 
Littletooy  the  parol  ihall  not  demur;  for  the  hSUm  ii  of  the  proper  fgijin  of  the  demandaru^  and  not  as 
heir,  and  this  is  at  common  laW)  and  not  within  the  flat,  of  Gloucefter,  which 
fpc3ks  of  writs  of  Aicl,  BefaiU  and  of  Cofmagey  nor  in  Weftm.  i.  which  fpeaks  of  f  t  -5  -n  I 
the  heir  of  the  difleifee  or  dilfeifor.    Qusre.    Br.  Age,  pi.  67.  cites  iz£.4.i7.         Lj3J 

8.  The  court  ex  officio  put  the  parol  without  day  without  plea  or 
prayer  of  any,  where  the  demandant  was  an  infant.  Br.  Age^ 
pi.  71.  cites  5  £.  3.  It.  Bed. 

9.  In  formedon  in  defcender  in  which  the  demandant  (hall  not 
recover  the  mere  righty  hut  a  limited  ejlate  per  formam  doni  ofthefeifin 
if  the  Jonecy  the  parol  (hall  not  demur  by  the  prayer  of  the  tenant^ 
hat  he  fliall  be  anfwered  within  age,  unlefs  any  thing  be  pleaded 
agsunft  him  to  which  he  cannot  be  party  to  try  within  age.  6  Rep. 
4.  b.  in  Markal's  cafe,  and  fays,  that  with  this  agrees  8  £.  3.  g^ 
12  E.4.  17.  34  H.  6.  3.  40  E.  3.  42  E.  3.  13  E.  3.  Formedon  964 
3  E.  2.  ibid.  133-  . 

10.  But  in  affife  and  aj/ife  of  Mortdancejlor  brought  by  infant, 
there' becaufe  there  is  a  jury  the  firft  day,  and  the  jury  fliall  inquire 
of  the  circumftances,  the  parol  upon  any  plea  pleaded  fliall  not  de- 
naur.    6  Rep.  4.  b.  cites  8  E.  3.  36. 

11.  Where  the  parol  ought  to  demur  for  the  non-age  of  the 
in£mt,  the  court  ought  io  award  that  it  fliall  demur,  though  the  tenant 
fBotdd  anfwer.     6  Rep.  5.  in  Markal's  cafe,  cites  8  E<  3<  10. 

12.  It  an  infant  aliens  within  agCy  and  dies  within  agCy  and  his  Sedip.ad-* 
fctir  brings  a  aum  fuit  infra  atatemy  the  tenant  may  pray  that  the  m»ttcd.   d. 
parol  demur,  and  yet  the  anion  did  not  dejcend\  for  it  lies  not  for  Midirl*&°a 
him  uriu)  aliened,  becaufe  he  died  within  age,  and  the  writ  fays  Dum  P.  &  M.  in 
fttit  infra  atatem.    6  Rep.  4.  a.  in  Mark2's  cafe  [by  the  Reporter,  cafe  of  An- 

asitfcems.]  ...  Ward/' 

13.  &o  if  the  heir  brings  writ  of  Non  compos  mentisy  the  tenant 
may  pray  that  the  parol  demur,  and  yet  a  naked  right,  and  no  ac- 
tion, defcends.  6  Rep.  4.  a.  in  Markal's  cafe,  by  the  Reporter, 
as  it  feems. 

14.  If  infant  has  zfeigniory  by  defcenty  and  the  tenant  ceafes  or  dif-  |  R«P  V  ^« 
€]aims  in  avowry  made  cf  his  own  feifiriy  or  if  he  is  hajlardy  or  attaint  cordinclr 
rf felony^  or  dies  without  heir^  he  fliall  have  ceffavit,  right  upon  dif-  in  Mark'.* 

L  3  claimcrj 


^33  8t0^ 


^;*  ^^    dumer,  and  writ  of  dcbeat  to  demand  the  land  in  lieu  of  die  (cf^ 

''^^         vices ;  and  the  parol  ihall  not  demur,  becaufe  no  right  anceftrel*  de-' 

fcends  to  him  for  the  land^and  it  is  but  reafon  that  he  have  the  fer* 

vices  paid  to  him,  or  die  land  in  recompence,  &c.    D.  137.  b.  pi. 

25.  HilU3&4P.&M.  in  Baflefs  cafe. 

^*L?Sitor$       '^*  In  7d. fa.  t9  $xi€uit  afinty  limiting  a  nmaindir  U  tbephnnti^^s 

V.  Bray,       gramlmotlSgrj  wboft  beir^  &c*    The  ^intiff  append  bf  gumrdian^ 

s.  c.  and      being  witbin  agty  and  ^erefore  the  defendant  praved  that  the  parol 

Sr^  A(»^     ibould  demur,  but  was  ordered  to  anfwer  over,  becaufe  he  did  mi 

htid,thjii    pliad  thi  dad  9f  bis  finufior.  And.  24.  pL  52.  Paich.  4£liz«  Sands 

the  parol      V.  Braj* 
llwiiddnoC 

40mar  fir  non«age  of  the  demandant,  but  where  he  demands  of  the  feifin  of  hit  anceftor»  as  id  writ 
of  Aiel,  Cofinage»  or  Entry  for  pHteifin,  whereas  here  it  appears  that  no  poflefiion  ever  wai  in 
thif  demaadant's  aiiceftor  \  befides»  he  demands  not  any  land»  but  only  the  execution  of  a  fine, 
whereas  ttitpar^Jhalidcmir  n  matftbtd  where  Iwidit  dematdtJi  and  defendant  was  awarded  to 
anfwer.— —Kelw.  104.  b.  pi.  5.  S.  C.  in  totidem  verbiB.— D.  1 10.  b.  pi.  a6.  S.  C.  but  S.  P.  does 
Boc  appear.— >D« sie.  b. pi.  53.  8.C  bot  &•  P.  does  not  appear.^— *Mo.  16.  pi.  59.  Anoo.  but 
feems  to  be  S.  C.  and  tfl  P.aceordini^t  dMagh  the  infant  had  the  remainder  by  defcentt  and  thonsh 
the  particular  eftale  was  determined  in  Che  time  of  the  infant's  father;  but  that  if  the  defsodant 
had  pleaded  the  deed  of  Che  anc«Aor  of  the  infimt  in  bar,  the  parol  fliould  demur.— ^•Beodl.  lai. 
pL.  15a.  S.  C  that  tlie  fci.  la.  was  brought  by  the  remainder-man  in  fee  of  a  remainder  in  tail  ta 
his  grandmotheri  !b  that  the  plaintiff  is  in  a  manner  a  purchafor ;  For  t^e  eftate  tail  on  which  this 
remainder  depended  was  determined  in  the  time  of  the  plaintiffs  father,  and  not  before,  and  the 
defendant  not  pleading  any  warranty  of  the  plaintiff's  anceftor  with  alTets,  he  was  ordered  to  an- 
fwer o7er.-^Ma  35.  pi.  114.  S.C.  in  the  fame  words  with  Dal.  37.  pi.  4.  ■  6  Rep.  3.  a.  K 
tites  S.  C.  as  adjudged  accordingly  after  fereral  ait^uments  and  great  deliberatioOy  and  that  the  re- 
cord of  the  judgment  was  fiiewn.  And  for  the  better  apprehending  the  true  reafon  of  this  judg« 
menty  the  roles  of  the  common  law  are  ftrft  to  bebbferved,  and  then  the  alterations  made  by  {bi- 
tute.  And  as  to  the  firft,  every  real  aOim  is  t^tv foffejforyi  viz.  of  his  own  feifin  or  poffeffion, 
•r  metftrel,  via.  of  the  feifin  or  poflfeflion  of  his  anceftor.  And  generally  in  all  real  actions  pof- 
feffory,  though  he  has  the  land  by  defcent,  and  the  tenant  ^/M<fx  the  dud  of  bit  amcefiof 

[1  7A.  '\    ^*^  wwatty^  the  parol  fhall  not  demur  for  bis  non-age ;  For  the  Uw  pi^foines 
<5t  J    the  granting  it  where  the  demandant  is  an  infant,  is  for  his  benefit,  ieaft  for  want  of 
•   knowing  his  efhtte,  and  the  truth  of  the  matter,  be  may  be  prejudiced  in  his  rigfac 
defcended  to  him  from  bis  anceftor.  'But  when  the  anceftor  dies  feifed,  and  the  land  defcends^ 
and  he  takes  the  profits^  it  will  be  prejudicial  to  the  infant  to  lofe  his  poflefiion,  and  be  kept  out 
cill  his  full  agoi    But  when  a  naked  right  only  defends*  he  is  at  no  fuch  prejudice. 

It  is  not  i6.  Adions  mutftnl  arc  of  two  (bitSy  vvi.  one  is  called  An- 

^^m^f-  ^^^^  Dr$itwrdf  becaufe  nothing  defcends  from  the  anceftor  but 
trelDrtHtuI  ^  naked  right  \  and  die  other  is  called  Anceftrel  Ptffeffiry^  becaufe 
rai  becaufe  the  anceftor  died  feifed  in  pofleffioiiy  and  the  fame  land  delcended. 
SrfcS'*    6  Rq).  3.  b.  Pafch,  35  Elix.  in  Mirkhal's  cafe  obiter, 

but  becaufe  Ibe  right  defotndt  from  the  anceftor,  for  which  adUon  of  the  feifm  of  the  anceftor  \% 
given  to  the  hein  4  Rep.  4.  a.  in  S.  €.•«— And  therefore  if  an  infant  aliens  within  age,  and  din 
within  age,  and  Ms  heir  brings  a  writ  of  Damfuit  infra  atatemy  the  tenaitt  may  pray  that  the  parol 
demr.r,  and  yet  the  aftion  docs  not  defcend ;  for  it  does  not  lie  for  the  alienor,  becaufe  he  dKed 
-w  ithiu  age,,and  the  writ  w»  Dom  fuit  infra  aetatem.  So  if  the  lieir  within  age  brings  writ  off 
Noti  cr>mim  mentis^  the  tenant  may  pray  that  the  parol  demur,  and  yet  a  naked  right,  and  no  a^tiea 
defcenUi.    6  Rep.  4.  a.  in  Markhal's  cafe. 

17.  As  if  infant  brin^  a  writ  ofrigbt  as  bar  to  his  anccAor, 
and  lays  tbe  efplees  in  bts  anciftory  die  tenant  (without  any.ploO 
may  pray  that  the  parol  demur.  6  Rep.  3.  b*  in  Mackal's  ciife 
obiter. 

18.  In  all  cafes  ivfaen  a  naM  right  in  fee  JmpU  defands ^ 
any  anceftor  (wbe  was  §nce  in  peffiffion)  te  ^n  infant^  there  im 
a^ien  amejird  brought  by  him^  the  tenant  without  luij  plea  pleads 
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tMy  pray  that  the  parol  may  demur.    6  R«p.  3.  b»  Pafchk  35  EIiz» 
C  B4  in  Markhal's  cale. 

(A.  2)     Age.    By  Statute  of  Gloucefler* 

* 

t.    Stat.  Gloucejtery   JF  d  child  within  age  be  holden  from  his  *  ^A  «»^-  * 

6  jE.  I-  cap.  2.   -^   heritage  afier  the  death  of  ♦  hu  father j  ^j^A 
itufirij  grandfather^  or  great  grandfather^  whereby  he  is  driven  to  his  his  father^  a 

Writ^  r«/«fl/*  of  bit 

uncU  with 
vMtrant^  was  pltaAid  in  hnr^  aiul  prayed  that  the  parol  demur>  and  the  other  (aid  that  this  ftatute 
ii,  that  m  £avour  of  an  infant  the  inqueil  (hall  be  taken  immediately,  and  it  was  anfwered^  that  tbo 
akote  15  in  writs  of  Aiel,  Befaile,  and  Cofinage  only.  But  note,  that  the  ftatute  is,  that  if  an  inCiDCL 
be  held  out  of  his  heriuge  after  the  death  of  his  father,  graadfatheo  or  great  grandfather.  Ice*  quod 
fioCa.    Br.  Parol  Demur,  pi.  15.  cites  8  A-fT.  X2. 

Some  MS.  of  this  chapter  before  printing  came  to  us  omtttd  tliefe  words  (his  father)  which  be» 
bg  (hewed  to  the  judges  in  8  £.  3.  they  were  of  opinion  that  a  writ  ot  Mortdanceftor  was  not  with* 
in  ttus  law,  and  Flet^  following  that  error  rehearfmg  this  chapter,  faith,  Apud  Gioc*  provifum  iuit^ 
iihaeres  infra  aetatem  peuc  feifmam  confaoguinei,  avi  fui,  vel  proavi,  it  excipitur  contra  euro,  &e. 
emitting  patris  foi ;  but  in  the  print  the  former  error  is  amended,  and  accords  with  our  later  books* 
a  InH.  290. 

And  it  is  not  to  be  thought,  that  the  wifdom  of  the  parliament  would  provide  for  the  feifins  o£ 
them  that  were  fo  far  remote*  as  in  the  writ  of  Refail  and  Cofinage,  and  leave  unprovided  the 
ictiin  that  was  in  the  father,  the  nextanceftor  of  all,  &c  a  Inft.  290. 

By  the  words  (afur  the  death  of  his  father)  is  neceflarily  implied  the  aflife  of  mortdanceftor^ 
and  the  cafe  of  \\m  father  is  here  put  for  an  example,  for  it  extendi  to  the  cafes  of  the  nmthery  brother^ 
ffiery  wcUy  or  aunt^  nepbetv  or  nieces  after  the  dying  fcifed,  of  all  which  perfons  a  writ  of  mortdan-* 
ccfior  does  lie,  for  all  the  faid  cafes  are  in  equal  mifchief  with  the  cafe  of  the  father^  andlhereforo 
are  witliin  the  fame  remedy.    2  InfL  291. 

At  common  law  in  turits  ^f  right ,  entry  fur  dijjtlfiif  formwdan  in  reverter  and  defcender,  dumfiit  infra, 
ettaiemf  mdnon  comfes  mentis^  and  all  oilier  adims  real  founded  on  a  right  defended  to  an  heir  within  ageim 
wbiebjeifim  andeffiees  ought  to  be  Lid  in  the  ancefhr  tuhofe  hf.it,  &c,  the  tenant  by  exception  to  the  per^ 
ioa  of  the  demandant  fo  being  within  age,  (hall  ftay  the  parol  until,  &c.  without  any  plea  pleaded 
m  bar  i  bat  the  writ  ought  not  to  abate  as  the  flat.  Weitra.  i.  cap.  46.  fuppofes }  and  thereforo 
Bra£ton  lib.  5.  fays,  that  minor  ante  tempus  agere  non  potefl  infi'a  ax^tem,  maxime 
ia  caufa  proprietatis,  nee  etiam  convenire,  fed  diffcretur  ufque  ad  xtatero,  fed  non  ca-  f  I  '^  T  1 
det  breve.  Per  Dyer.    D.  137.  a.  pi.  22.  23.  Hill.  3  &  4  P.  &  M.  in  Baflet's  cafe.       L      j3  J 

Sm  9g  the  common  law  it  feems,  that  in  anions  ancefirel  poffejforyy  as  aielt  befailf  and 
etfmgtfmukdan  a  dying  feijed  of  {he  anccjfor  where  be  needs  not  lay  cwy  efplees,  there  the  tenant  cannot 
pray  that  the  parol  (hall  demur  for  non-age  of  the  demandant,  without  pleading  a  feoffment  or 
other  thiog  to  which  the  demandant  by  reafon  of  the  tcndcmcfs  of  his  age  cannot  join  iflue,  nor 
iiaU  Che  eircomftances  of  things  which  would  avoid  the  deed  be  inquired  by  the  jury,  as  it  (hould 
be  in  iffife  of  novel  dilTeifm  or  raortdanccCtor ;  and  therefore  the  parol  (hall  demur  which  is  not 
remedied  now  by  the  ftatute,  and  the  inqueft  (hall  be  taken  as  of  another  man  of  full  age.  D.  137* 
a.  pL  aj.  HilL  3  &  4  P.  &  M«  in  BaflTet's  cafe.  r    -  x    ' 

Xkfeey  that  it  was  faid  for  law  in  a  formedon,  and  not  denied,  thatformedon  in  reverter  dumfuit  infra 
ma»rmt  <*'«  nanfuit  eomfos  mentis^  cui  in  vita,  ingjejfu  in  cafu  provifo,  U  m  confmiU  cafuy  and  aH  other  wnts 
^Mlkfi^  <ir<  iudedby  this  ftatute,  that  if  the  demandant  be  within  age,  and  aifcofftnentofthe  anceftorp 
ioL  iifkadU^  they  (hall  proceed  as  if  the  demandant  was  of  full  age,  and  yet  the  ftatute  does  noc 
fciak  bttC  of  aaioos  taken  after  the  death  of  the  father  or  grandfether,  and  thei-efore  equity,  &c* 

fc  Age,  pi.  5.  cites  34  H.  6.  3, Br.  Parol  Demur,  pi.  4-  cites  S.  C.  accordingly ;  but  Brooke 

layi  <^xre  legem  inde ;  for  it  feems  that  no  anion  can  be  taken  Ay  the  equity  but  thcfe  where  the  an- 

r^Sed fifed. z  Inft.291.  fays,  that  thofe  aftions,  and  all  anions  of  like  nature,  are  neither 

«^Adn  the  mifchief,  nor  within  the  letter  or  meaning  of  this  adfc,  for  that  none  of  them  are  aclious 
aoceftrel  po(r!flbnr  as  has  been  faid.    2  Iiift.  291. 

In  formedon  in  dejcender  brought  by  w  infant,  it  is  no  plea  to  fay  that  the  denumdmt  is  within  age,  and  pray 
diat  the  parol  might  demur;  but  if  he  pleads  warranty  of  the  aneefior  with  affets^  and  frays  \X\3S.'&in 
yarol  demur,  there  it  (hall  demur ;  for  he  cannot  try  a  dud  nor  affets  of  hts  anceftor  within  age.  Ibid. 
-i— «Br.  Age,  pU  44*  cites  iS  E.  4.  23.  S.  P.  for  in  writs  of  right  (as  this  writ  is)  thcfe  a»-ir<Y'J«»- 
mm  law,  «nd  out  of  the  cafe  of  the  (btute  ;  for  //  ii  fiatute  does  not  give  remedy  iut  in  w>  its  ofmtel,  tefmlp 
•r  t^/imagg,  viz.  wriis  in  pojfeffion,  that  there  the  cireumjUnees frail  be  Mfuired,  contra  in  writs  of  right,  as 


Before  the  maiing  this  off,  albeit  the  anceftor  diedfeifed,  fo  as  %  freehold  in  tam  was  eaft  upon  '^^'^ 
yec  if  ao  eflranger  0^4fW,thc  tenant  in  a  moitdarcettor,  aicl,  bcfaii,  or  cofmage,  might  have  (hewn 
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that  the  demanibRit  was  within  age»  and  have  prayed  that  the  parol  might  demur  until  die  ag9  of 
the  heir,  as  he  vAiky  do  when  tlie  aiS^ion  is  anceftrel  droitui-el,  that  is>  when  the  anceftor  has  a  ri^ht 
only,  ami  no  fioffefliony  that  is,  no  fireelioid  and  inheritance  at  his  death.  To  as  no  freehold  and  ui- 
heritanoe  defcend  to  the  heir,  but  a  bare  rights  and  no  pofleffion ;  and  fo  note  a  ^iverjity  between 
an  <ft9M«  oMtJlrel  tirtiiitrel^  and  an  a^ion  anceftrel  pojftjfvy.  But  at  the  common  law,  if  in  a  mort- 
daaceftor,  aiel,  hefail,  or  cofinage^  the  tenant  phaded  aftoffmmt,  or  a  rcltnfe  fnm  a  c9lLderai  ancefior 
with  warrmty  in  hnr,  Uc*  there  left  the  infant  for  want  oMntelligenoe  might  receive  prejudice  by 
trial  thereofduring  his  in^cy,  tlie  law  in  his  favour  at  the  iirft  gave  him  the  benefit  of  his  aget 
which  when  it  was  ufed  for  delay  to  hi«  prejudicei  this  ai6t  was  made  for  his  relief  therein. 
ft  Inft.  %^u 

Kfaffimm  And  bis  adverjarj  conuth  into  courts  and  for  his  anfiver  allegetb 

Tm^^rom  ^  fioffnunt^  Of  pucdetb  fitTU  other  thing  ♦  whereby  thejuftices  award 

the  Jam  an*  OH  inquift  there^  t  whereas  the  full  tnque/i  was  deferred  to  the  full 

ctjiwr  is  a  age  of  the  infant^  now  the  inquejt  Jhallpajs  as  well  as  if  he  were  of 

mo  bar  m  Che  affifp  of  mortdamc^or  %  and  therefore  this  is  to  be  Intended  nf  a  feoffment  of  a  coilntcrMattctfiar 
mnth  warranty f  or  a  rcle^c  wito  Warranty  from  fuch  an  anceftor,  or/ucl  other  matter^vtbtreiado  the  if^ontf 
efurin^  /ji;  minority  coummot  anfrntvy  as  hath  been  faid  at  the  comtmn  Ltw  ;  And  the  rule  of  Glanvtle  is^ 
gr)od^  Generaliter  verum  eft,  quod  de  nuUn  placito  tenetiir  refpondere  is,  qui  infra  Ktatem  eft,  per 
quod  po'Vit  exhneredari ;  nee  ipfi  minori  Tuper  re^lo  refpondebit  donee  pienam  habuerit  Ktatem ; 
And  fo  is  that  of  Bradlon,  quod  minor  ante  tempu^,  &c.    a  Inft.  291, 192. 

•  This  ern»r  continucth  ftill  in  the  print ;  the  words  of  the  record  are  (whereby  the  juftices 
awnrd  the  agej  and  inflead  of  the  age,  the  print  is  finftejij  which  is  oppofitum  in  fubjc^to,  for  \ti 
the  writ  of  aiel,  befaiel,  and  cofmage,  tliere  could  be  no  inqueft  awarded  before  an  ilfne  joined  i 
neither  could  any  inqueft  in  thofe  writs  inquire  of  circumftances  (as  in  the  afiife  of  mnrtUanceftor^ 
or  nfldfe)  but  of  the  ilTue  joined  only ;  and  this  alfo  may  well  he  coUeded  by  our  books.  2  Inft. 
290. 

-f-  Thefe  words,  (whereas  the  full  inqueft  was  deferred  to  the  fn!l  age  of  the  infant)  are  to  be 
ef^redto  the  tnortdnncejior  only) ;  becaufe  in  that  writ  there  appenreth  a  jury  the  firft  day,  as  in  ttie 
rffifeof  novel  diiTeifm ;  btit  fo  it  is  not  in  the  aiel,  befail,  or  cofuiage,  unlef^  you  will  take  inqueft 
aor  trial,  and  theftnfe  is  where  trial  is  delayed  until  ths  age.  of  the  infant,  and  then  it  may  bar^e  r,-ffrerc9 
fo  all  the  writs  named  in  this  chapter.  So  as  now  fuch  pleading  trials  and  proceedings^  fivall  be  in 
#befe  four  a^Uons  as  if  the  plaintiff  were  of  full  age.    z  Inft.  291,  292. 


[  1 36  }       (A.  3)     Age.     By  Statute  of  Weftminfter  i. 

The  mifcLief  0  j^  j^  gf^f^  TFeJlm.    IF  any  from  henceforth  purchafe  a  writ  of 
before  this     •*       ,       ^    .-  JL    XT      ij-rrr         J  ^  J  • 

aa  was,  >•  ^^-  47-  ^^^^  difjetfw^ 

that  if  a  man  had  been  difTeifed,  and  either  the  dljfnfee  vr  diJTnfjr  had  dii'd,  their  heir  hang  within  ogry 
in  a  writ  of  entry  fur  difleifin  brought  by  the  heir  of  the  diireHee,bein3  within  age,  or  by  the  dif- 
feifee  or  his  heir  ajainft  the  heir  of  the  diffeifor,  being  within  age,  the  parol  had  demurred  until 
the  foil  age  of  the  heir  rfefpeAively,  which  was  a  great  delay,  and  is  remedied  on  both  parts  by  this 
a^    2  Inft.  257. 

This  ftatnte  is  to  be  taken Jlrialy,    6  Rep.  5.  a.  in  Markal's  cafe. 

Albeit  the         And  he  againft  whom  the  ivrit  was  brought  as  principal  dsffeifor 

n{l,ifeepur'     J*  uL  L  r      ^L       /rr  I     ^    /r  J  r.r         M  J 

jvrtt  of  Ppije  of  novel  dilTeifin,  yet  the  heir  or  heirs  of  the  difleifor  are  within  this  ftatutc ;  for  feeing 
in  this  cate  here  put  by  the  makers  of  tliis  law.  true  it  is,  that  notwithftanding  the  purchafe  of  the 
writ  of  cntre  fur  diffeifui  brought  by  the  diffeifee  againft  the  heir  of  the  difleifor,  the  heir  fliould 
have  had  hts  age  to  the  great  delay  of  the  demandant,  this  is  fhewed  for  a  mifchicf  in  this  particular 
cafe,  ro  perfwaOe  that  the  law  night  be  general,  though  no  writ  was  brought  as  by  the  body  of 
tl«  a«  appeareih.    a  Inft.  257. 

This  is  to  be        Then  the  plaintiff  Jhall  have  his  writ  of  entry  ttpon  diffeifm  againft 
«*rf  a  i^r^r  ^^^  ^"^  ^^f^^^^  <f^^^  dijfeifor  or  dijfeifors  {of  what  age  foever  they 

nntryintbr     ^^•) 

r",  ^nd  not  in  tie  pojl^  for  the  words  of  the  ftatnte  be  (fur  le  heir  le  difleifor)  which  U  a  writ  of 

^try  HI  the  per,  and  theicfore  if  the  Jkho/tbt  ^eijw  mh  afeoffmtni  in  fee,  and  tbcfeofe*  £*t^ 
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kiihmvAlM  m,  id  a  writ  of  entry  apinft  the  heiri  he  ifaall  have  hit  ;)gc*  for  this  aA  rxfemis 
imt  to  tbi  beir  oftht  dijpfifor,  who  futeth  in  his  father's  feat,  and  comcth  Co  the  land  without  con- 
fideratifliii  but  othcrwifi  it  is  of  him  th^tt  purcbjfttb  the  LmA  •f  tie  beir,  for  he  and  his  heire  aro 
out  of  tfae  letter  and  nieaning  of  this  a^ ;  the  fame  law  is  of  ttie  voucbee  ami  prU  in  aid  vfitbim  age, 
2  loft  157. 

If  the  frmty  bar  nf  the  dijfufor,  tak:tb  hu/hand,  and  batb  ijfut  vnthin  ave  artd  tletb,  the  dijjeifte  hrinrg 
a  turk  of  oury  agaitift  the  temard  by  tbe  atrt-Jie,  and  he  frays  in  aid  of  btr  nvAfoin  agt,  he  fliall  have  his 
age;  for  this  is  a  writ  of  tntry  in  tht  pojl  being  brought  againi^  the  tenant  by  the  curtefy,  and  fo 
oot  of  (he  iiatute.    a  luiL  257. 

If  there  be  tivo  brother s  andafijiir,  the  tl^  brotber  dijfgifttb  one  and  detb,  and  the  land  defcendeth 
to  bii  broibfTf  and  he  eniers  and  Stbjrifdj  and  the  land  defcendeth  to  \iit  Hftcr  wit  inn  age ;  in  a  writ 
of  entry  by  the  dillcifee  againft  the  filler,  (he  (hall  be  ouAed  of  her  age  by  this  ftatute,  whereia 
three  things  are  to  be  obfervcd.  i.  That  the  meduiu  ijar  on  tbtj>  irt  of  tbe  dijfifir  is  within  the  fta- 
tirtc  2.  That  though  the  fitter  is  to  m.^ke  herfcif  fitter  and  heir  to  the  younger  brother,  and  not 
to  be  difleifor,  for  that  her  younger  brother  entered,  yet  is^^  heir  witbin  the  mtaning  of  tbit  fiatutt 
te  the  Jiffnfsr,  and  therefore  to  be  outted  of  her  age.  3.  That  a  writ  of  entry  in  the  per  &  cui  ia 
this  fpecial  cafe  is  within  this  a<Sl-     2  Intt.  257,  258- 

Special  beirs,  as  in  gave/kind,  b/rough  Fn^hfh,  and  the  fiffer  of  tbe  Vfbele  blood  are  on-  both  fides 
^hin  the ftatute  %  for  though  they  be  not  heirs  by  the  common  law,  yet  are  they  heirs  within  th© 
intention  of  this  law,  which  is  to  be  taicen  benignly,  being  made  for  expedition  of  juttice,  and  t» 
oott  deUy.    i  Intt.  258. 

In  the  fame  wlfs  the  heir  or  heirs  of  the  dijfeifee  Jhall  have  their  Writ  of  «- 
writs  of  entry  againji  the  dijfeifors^  or  their  hetrSy  of  what  age  foever  '2-^^u'^'^'JZ 
they  bey  if  feradventure  the  dijfeifee  die  before  that  he  hath  pur  chafed  fulpofed  //vac 

bis  writ,  tie  tenant 

eSfeifed  tbe 
ccttfin  of  tie  plaintiff,  and  made  himfelf  h-:ir  of 'J.  Jon  of¥,fon  of  S.  brotber  fo  hUm  Vfho  was  dtj'eifidm 
The  tenant  pleaded  that  the  demandant  is  wittun  age,  and  prayed  that  the  parol  demur ;  for  tho 
ttatute  is  intended  fnn  and  heir,  that  by  his  non-age  the  parol  (hall  not  demur,  and  this  demandant 
is  coniiQ  and  heir,  therefore  out  of  the  ttatute;  and  alfo  J.  and  P.  who  furvived  the  dilTeifee  were 
of  full  age,  to  whom  this  adtion  was  given  ;  judgment  per  Stone,  The  ttatute  it  general,  where  tht 
Uir  'if  tbe  Sffafit  brings  the  aSion  againfl  bint  wbo  dnes  tbe  wrong,  that  the  parol  ttialt  not  demur  for  hit 
non-a^e,  wherefore  anfwer,  by  which  he  faid  that  he  did  not  dilfeife,  pritt,^c.  Br.  Age,  pi.  i8« 
ci:es2i  E.  3.  27. 

This  is  to  be  underJUod  as  well  of  tbe  mediate  a:  of  tbe  iamediat'  beir  of  tbe  dijlifor,  and  therefore  iff 
tberebe  grandfatbei,  father,  and  fon,  and  the  grandfather  is  diffeifed  and  dieth,  and  the  father  off 
fall  age,  likewife  dieth,  tbe  fon  is  within  age,  and  brings  his  writ  of  entry  againtt  the  diiTeifor,  \m 
is  an  heir  within  thb  ttatute  s  for  be  maketh  himfelf  heir  to  the  grandfatlier,  who  was  tbe  di£- 
feifee.    a  loft.  15^ 

So  that  for  the  non^ages  of  the  heirs  of  the  one  party  nor  of  the  f  I  ^37  1 
othery  tbe  writ  Jhall  not  be  *  abatedy  nor  the  plea  delayed  \  but  as  much 
as  a  man  can  without  offending  the  lawy  tt  muji  be  hajled  t9  metki  Entry «» 
ifrejhfuit  aficr  the  difyns  *?  P-* 

taie  was,  difftifu  bad  ijfue  a  fon  and  a  daughter,  and  died  feifed,  and  the  J^n  tnttPid,  and  dted  feifeS 
%piihm  ijfue,  and  the  daughter  entrred as  bsir,  againtt  whom  the  writ  was  brought,  and  flie  prayed 
ber  age  upon  this  matter,  where  this  ttatute  is  that  by  the  non-age  of  the  heir  of  the  difleifee, 
HOT  of  tbe  heir  of  the  diffeifor,  the  parol  Ihall  not  demur  wliere  fireih  fuic  is  made,  and  becaufe  it 
%as(hewn  how  the  demandant  made  frefh  fuil  as  well  againtt  the  brother,  whofe  heir  the  tenant 
is,  as  otherwife,  (he  was  outted  of  her  age  by  award ;  for  ttie  was  alfo  heir  to  the  dilfeifor,  though 
ibe  was  aot  immediate  heir  to  him ;  quod  nota.    Br.  Age,  pL  12.  cites  24  £.  3*  25. 

/F>rf  of  entry  within  the  degrus  upon  diflcifm,  the  tenant  vtjcbed  J.  and  prayed  that  the  parol  de- 
iDvr,and  the  demandant  faid,  becaufe  this  writ  of  entry  is  within  the  degrees,  and  he  is  heir  to  tho 
dtiTcifor,  and  this  ttatute  wills  that  for  the  non-age  of  the  one  nor  the  other,  after  the  difleifin, 
tbe  parol  (hall  not  demur,  &c.  and  the  other  demurred  becaufe  this  ttatute  fays,  where  the  a6Uon  Is 
brought  againtt  tbe  heir  of  the  diffeifor  as  tenant,  and  this  aAion  is  brovic^ht  ngainjl  anotbtr,  and  tb^ 
beir  is  vanched,  fo  that  he  is  vouchee  and  not  tenant,  and  therefore  out  of  the  cafe  of  the  ttatut«% 
US*^    Br-  Parol  Demur,  pi.  3.  cites  27  H.  6.  i. 

This  ftatuBe  takes  away  the  age  as  well  of  the  part  of  the  teiunt  as  of  the  demandant  in  writ  of 
e^eryfitr  diftifm  td  tbe  amcejhr,  if  frelh  fuit  was  made,  as  is  adjudged  in  24  E.  3. 46.  For  in  fuch  cafo 
^c^uic  a  naked  right  defcends  to  the  heir  at  the  common  law,  tlie  parol  (hall  demur  for  his  in* 
hocy }  but  the  faid  a^  is  takai  ttriAly,  and  extends  not  to  any  other  adtiou  tim\  writ  of  entry  fnr 
&£a&tL    6  Rep.  4.  b.  cHes  46  £.  3.  tit.  Age  76. 

Jh^ntbg  coromon  Uw>  if  the  grandfather  w»  diiTeifed  and  brought  afilfe,  and  died  nendiag 

the 
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the  writ,  and  aftenrards  the  fither  broughrwric  of  entry  fur  aiilettitk*  and  died-peoding  the  writ  i 
in  this  cafe  in  writ  of  entry  bnmgUt  by  the  fbn  of  the  diffeifin  down  to  his  grandfathery  thefiansl 
Ihould  not  demur  for  the  non-age  of  the  fon»  by  reafon  of  the  ffieedy  and  frelh  puKuit  wtiich  had 
been  made.    6  Rep.  4.  h.  and  fayt  that  with  this  accords  10  £.  3. 58. 

*  Here  (ahtf ement)  is  takm  for  fmitmg  efihi  wf  it  and  pita  wiihoia  day  amilfuU  agtf  bat  ibt  vrk  it 

nDf  abai^dm 

f  This  (freih  fntt)  is  not  to  be  tmderfiaod  hiiweem  the  dijpttfnr  and  tbt  digtfu^  tdlhm^  f&r  SJnfir 
tmiimtt  in  pojfeffim  30  flr  40  ytartf  &€•  But  when  the  difleifor  dies,  then  is  the  frelh  ftiic  to  be  m«dey 
and  that  is  regularly  mibin  a  yuar  and  aday  afigrtbtduuh  of  tbidifafir\  for  withiB  that  time  ooo* 
tinnal  claim  may  be  made»  which  is  in  law  recens  k,  continuum  clameumt  and  within  that  tim« 
an  appeal  of  death  may  be  brought,  whicb  is  reoeos  iufecutio,  it  fic  in  multis  aliis  fimilibos*  % 
Inft.  %$%• 

This  clanfe      And  in  Uki  manner  thisJhaU  be  dhferved  in  all  poinU  for  the  right 

is  to  be  un-  ^r  prelatesymen  (f  religiMj  and  otbtrs^  to  wh$m  lands  and  temmemts 

^^S^^.    €an  in  no  wife  defcend  afier  others  deaths  whether  they  he  dijfeiftes  tr 

ealperfons,  diJfeifors\ 

that  be  r0- 

ptlar^  and  mi  ecclefiaiCcal  perfons,  that  he  fiatlar^  for  the  regular  are  dead  peribos  10  law,  to  whom 

no  lands  (as  this  ftatute  fpeaketh)  can  defcend  after  the  death  of  any  other ;  but  to  the  fecuhr^as 

to  biihops,  parfons,  vicars»  and  the  like,  lands  may  defcend,  and  therefore  they  are  ool  within  tl  it 

daufcy  but  within  the  former  branches  of  this  aA  for  fuch  lands  as  they  are  feifed  of  to  them  aod 

their  ben's  in  their  natural  capacity.    1  Inft.  a58» 


agatn^ 

fuch  eafi 
^grace^  without  giving  any  thing. 


(B)     In  what  Adions  he  ihall  have  his  Age« 


[  I.  T  N  writ  of  dower  die  parol  ought  not  to  demur  for  fiivour 
^  of  dower,  and  became  peradventure  the  feme  will  die  be- 


•S.  p.  but 

if  he  had 

o//A«1^,     fore  his  fiill  age.    *  5  H.  5.  13.    Curia,    f  i?  £•  3*  59*    12  £«  4« 
12.  Trin.  4  Jac.  B.  R.  between  Epps  and  I  £pps  adjudged. 
£  1 38  ]  Skene  Quon.  Attachiamenta,  cap.  90  and  99.    The  law  of  Scot* 
kfeemshe   l^nd  i$  accordingly.] 

ihould  have  had  his  age.  See  Br*  Age^  pi.  Ty.  cites  S.  C«  1  Fitth.  Afle»  pU  19*  cites  S«  C.«— 
Mo.  847.  pi.  1148.  cites  Pafch.  35  £liz.  that  feme  brought  dower»  and  all  the  tertenants  made 
default,  and  thereupon  judgment  was  giveoy  and  error  was  brought  and  afligned,  becaufe  one  of 
the  tenants  was  within  age  i  but  adjudged  no  errorii  '  Mo.  848.  pL  Z149.  "^rin*  4>  ^^>^  '^* 
Tey's  cafe»  adjudged  in  error  acoordinglyy  where  it  was  affigned  that  the  tenant  was  within  age, 
and  cites  Fleta,  lib.  6.  cap.  4a.  [43]  That  hseres  minor  annis  ao.  [11]  non  refpondebit  oifi  in 
cafu  dotis ;  and  Bradlony  foL  15a.  aod  Britt.  cap.  roi.  fol.  a  17.  ■■  Same  books  cited  by  Coke 
Ch.  J.  3  Bulft.  i45.«.«3  Bulft.  135.  Jones  dted  44C  3*  that  in  dower  the  heir  fliall  not  have 
his  age,  to  which  Coke  Ch.  T.  agfeed»  and  faid  it  was  very  clears  If  dower  be  fettled  the  heir 
fliall  not  have  his  age;  citecf  by  DoderidgeJ.  3  Bulft.  140.  as  adjudged  in  44  £.  3..^— S.P.  ad- 
mitted by  Coke  Ch.  J.  3  Bulft.  1 36.  In  dower«  if  the  tenant  vouches  the  heir  within  age,  there 
in  favour  o(  dower  he  ought  to  Ihew  a  deed.  6  Rep.  5.  a.  cites  1 1  £.  3.  VoHcher  13.  40  £.  3. 5. 
50  £•  3.  %$•    10  £.  3.  31* 

f  Fitxh.  Age>  pi.  49.  cites  S.  C.  * 

3  Bulft.  141.  Doderidge  J.  fays  that  %  neafons  are  givm  in  the  old  books,  and  admitted  of  m 
the  later  books,  why  age  fnall  not  be  admitted  in  d<>\^'er ;  ilt,  becaufe  dn'onr  is  mnch  fawattd  in 
law ;  and  2dly,  becaufe  this  is  afpndy  fuit^  and  therefore  no  delay  to  be  admitted  in  it  $  and  n»  * 
mifchief  iball  hereby  come  to  the  heir,  becaufe  ihe  fluU  ruava-  a  farthular  tftau  only  Icxr  her  lilir^ 
and  to  ht  attmdant  upon  the  beir^  and  (he  is  to  be  in  of  the  tftatt  of  her  htfhand ;  and  if  Ihe  fludl  havtt 
thii  favour  in  law  when  her  dower  is  fettled,  (he  (hall  have  this  f;tvour  alfo  in  the  means  to  come 
(o  it.'^— Dower  is  demandable  againft  an  infant,  and  he  (hall  not  hnve  his  a^e ;  per  HHIguds  Sc 
TanfieLd,  being  only  in  court.    Cro.  J.  m.  pi.  8.  UiLl.  3  j'ac,  in  cate  of  Smith  v.  Smith* 

H  S«e  tit.  SrroTi  (G.  c}  pL  30.  S.  C 


3ge»  138 

Di  vrfit  of  dowefy  if  infant  be  not  tercenanty  ht  fliaU  not  have  hi;  age ;  but  oiherwife  if  he  b« 
terteninc    Roll  Rep.  32  5.  Hill.  1 3  Jac.  B.  R.  in  cafe  of  Herbert  v.  Biiiiou. 

S«e(D)t»l.i9ft,  3•5'^• 
f  2.  If  a  feme  brings  ^9d  it  defer ceat  upon  recovery  had  ^  Fitzh.  Age, 
land  wincb  Jhi  claims  to  held  tn  dower,  the  parol  fhall  not  demur,  ^'^^'  "^^* 
becaufe  it  is  of  the  nature  of  writ  of  dower,    44  £.  3.  43.]  s.  c.  cited 

by  Dode. 
fidge  J.  3  Rvllt  141.  as  ruled  that  the  heir  fiiall  not  have  his  age  in  this  a6Uo99  it  being  only  to 
rdkore  her  to  her  dower*  S.  P.  accordinglyi  becaufe  the  title  of  dower  is  materially  in  queC- 
tion;  per  Haughton;  Roll.  Rep.  323.  pi.  31.  cites  S.  C— — S.  C.  cited,  and  S.  P.  agreed,  per 
cur.  RolL  Rep.  251.  Mich.  13  Jac.  B.  R.— »-S.C.  cited  by  Haughton  J.  3  Bulft.  138.  and  fays  thac 
foisFitzh.  DoweriSi.  6  H.  3.  and  16  £.3.  Ibid.  pi.  56.— — *•$.  C.  cited  by  Coke  Cb.  J.  Crooks 
and  Haoglitoo  J.  Cro.J.393. 

[  3.  But  if  tenant  in  dower  be  diffeifedj  and  dljfeifor  dies  feifedy  the 
heir  Ihall  have  his  age  againft  the  feme.     44  £.  3.  43.] 

[  4.  In  attaint  againft  the  heir  of  him  who  recovered  in  the  firft  •  Pitzh. 
afiion  the  parol  ihall  not  demur  for  the  non-age  of  the  defendant  ^tS'l'c^* 
for  the  mifchief  of  die  death  of  the  petit  jury  before  his  full  age*  ^Br.  Age, 
47  Aff.  4*  Curia.  47  £•  3.  9^  *  H.  6.  46.  Curia.]  pi-  3*  cites 

Ibid.  pL  9*  cites  47  £.  3. 7.  S.  P.  per  omnes,  though  be  be  tenant  and  in  by  defcent.— — S.  C.  citejl 
€  Rep.  4.  b.  S.  P.  by  Haughton  J.  becaufe  the  jurors  may  all  die.  3  Built  1 35.  1 37.  and  S.  P. 
by  Doderidge  J.  Ibid.  140.  and  fays  that  in  this  all  our  books  agree.  Ibid.  145.  S.  P.  admitted 
by  Coke  Ch.  J.— S.  P.  by  Haughton  J.  Roll.  Rep.  251.  and  Ibid.  323.  S.  P.  by  Haughtoo,  and 
cited  the  books  in  the  principal  cafe,  and  the  fame  was  agreed  to  per  curiarai  and  Coke  Ch.  /• 
and  Crooke  added  this  further  reafon,  becaufe  it  was  pro  bono  publico,  and  to  punifli  a  falf« 
verdid. 

Br.  Age,  pi.  9.  cites  S.  C.  that  in  attaint,  notwithftandtng  the  heir  be  tenant,  and  in  by  defoent» 
yet  he  ibusll  not  hare  his  age ;  per  omnes.-— — Fitzh.  Age,  pi.  43.  cites  Sir  Richard  Walgrave** 
cafe^  S.  C.  bat  S.  P.  does  not  appear. 

If  the  next  heir  of  the  dead  be  within  age,  he  mufl  bring  his  appsal  of  death  within  the  year  and 
the  day^  according  to  this  z&.\  but  it  hath  been  holden  in  many  books,  that  the  parol  Humid  de« 
nrar  until  his  full  age;  and  the  reafon  yielded  therefore  is,  that  the  defendant  cannot  wage  battle* 
lie  But  it  hath  been  oftin  adjudged,  and  approved  by  continual  experience  of  latter  times,  that  it 
JbaU  p9utd  dkrmg  bis  tmnoriiy,  and  the  reafon  of  failer  of  battle  is  of  no  force;  for  that  a  man 
above  70  years  of  age  fhall  have  an  appeal,  Ike.  and  yet  the  defendant  (hall  be  oufted  of  battle, 
and  fo  if  the  plaintiff  in  an  appeal  be  mayhemed,  &c  the  defendant  fiiall  be  ouiled  of  battle,  and 
yet  the  appeal  ihaU  proceed.    2  Inft.  320. 

f  5«  In  attunt  againft  the  heir  cfafeoffecy  the  parol  (hall  not  de-  *  Br.  Ag^ 

mur  for  non-age  of  the  defendant,  for  the  mifchief  of  the  petit  ^ '  ^'  ^**** 

jury  before  his  full  age.    47  £.  3.  9.  Curia.  9  H..  9.  46.  Curia*  [  1 39  ] 

1 47  Air.  4.  Curia.]  s.  c— 

Fitzh.  Age,  pi.  16.  cites  S.  C« 
f  Br.  Age,  pL  60.  bites  S.  C.  and  S.  P.  per  omnes. 

• 

[6.  Tht  fame  law  in  attaint  againft  tenant  in  dmver  within  age^  rT"***^ 
wlK>ivas  the  feme  of  the  recoveror^  and  is  endowed  of  his  pofTeffion.  FoL  138* 
40  Afl:2Q.  fudged.]  W^ 

not  her  dower  by  defcent.    Br.  Age«  pL  38.  cites  S.  C* 

[7*  In  a  ^are  impedit  the  parol  fliall  not  demur  for  non-age  of  Br.  Age, 
die  patron  defendant,  becaufe  the  lapfe  may  incur  during  hisjion-  pi- 40-  cit« 
age.     43Afl:ai.]  Fitzh.  Age^ 

pl  75-  dtes  S.  C.  - 3  Bnlft.  14Z,  141.  S.  P.  by  Doderidge  J.  cites  43  Afll  pi.  aau-     ■      Ibid.  i4«« 

S.P.  by  Croke  J.  aad  ibid.  145.  S.  P.  by  Coke  Ch.T.      ■  ■■Ibid.  145.  per  Coke  Cb.  J.  accordingly  4. 
fiir  Uierc  a  wraog  is  dooe^  and  it  b  a  pcrfonal  adbon. 

a  [8.  S» 


f39  300. 

%.  P.  nor  [  8.  So  if  the  iiftg  preftnts^  in  right  of  the  heir  in  wardy  to  the 

Ihall*  not  be  ^*^^^^  ^f  '^hich  another  is  patron  of  the  grant  of  the  father  of  the 

granted;  for  Ward  with  warranty  of  the  land  to  which  this  is  appendant,  who 

age  docs  not  left  affets  to  the  ward,  and  the  patron  fucs  by  petition  to  the  king 

impedu^for  ^°  repeal  his  prefentment,  (hewing  the  nutter,  the  parol  fhall  not 

the  Upfe,  demur  for  the  non-age  of  the  ward ;  for  the  mifchief  of  the  lapfe, 

andaifothe  and  this  fuit  is  in  nature   of  Quare  impedit.     43  Aff.  21.  ad* 

•Age,  pi.  40.  cites  S.  C.— ^Filzh.  Age»  pL  75.  cites  S.  C-— — Roll  Rep.  324.  cites  S.  C. 

Xr.  Age,  [  g.  In  a  writ  of  e/irepement  againft  an  infant,  he  (hall  not  have 

pi.  I.  cites    j^jg  ™^  becaufe  this  adion  is  in  nature  of  a  trefpafs,  and  it  is 
Fitzh.  Age,  done  by  himfelf.     3  H,  6.  16.] 

pi.  14.  cites  S.C.— — S.C.  cited  D.  104.  b.  pL  13.— —2  lull.  328.  S.P.  and  cites  S'.C- 

The  parol         [  10.  In  ajftfe  the  tenant  fliall  not  have  his  age,  becaufe  it  is  De 
fliaii  not      fon  tQj.^  detnefne,  and  there  ihould  not  be  any  delays  in  this  writ. 

demur  for      ^o  c*    ^    -.-       j*    j      j  t 

tf.enon.age  3»  ^-  3-  ^1-  adjudged.] 

iieitlier  of  the  plaintitF  nor  of  the  defendant :  by  tUe  reporter.    3  Rep.  50.  a.— -—a  loll.  41 1.  S.  P. 

•  Fitzh.  [11.  In  a  cejfavit  of  hh  own  cejfer^  the  tenant  fhall  have  his 

Age,  pi.  age^  iging  ifi  hy  defcenty  becaufe  he  cannot  know  what  arrears  to 

S^c.*^a(>  tender.     ♦  28  E.  3.  99.  b.  adjudged.     Co.  9.  Conny's  cafe,  85. 

cordingly  f  2  E.  2.  Age  1 32.  adiudged.   30  E.  I.     But  otherwife  it  is  if  he 

by  Wiiby;    be  in  by  purchaf?.    Dubitatur  28  E.  3.  go.  b.     Contra  31  E.  ?. 
hut  Fitzh.      A       M^i      ^'  A     A-\  ^  o 

Ibid,  fays     Age  1 55-  adjudged.] 

the  contrary  was  adjudged,  31  E.  3.  Ibid,  pi-  S8.  Mich.  14  E.  3.  which  feems  accordingly. 

■       2  Inft.  401*  S.  P.  accordingly.  S. P.  admitted  3  Mod.  22a. 

-)*  4  Rep.  4.  b.  cites  S.C. 

}  This  is  mifprinted,  and  ihould  be  pi.  54. 

Where  an  infant  claims  byfurclyajc^  a  ceflavit  fhall  lie  againft  him.  Co.  Litt.  380.  h.  cites  PI.  C. 
355,  &c.  Stoel's  cafe;  and  fays  that  fome  have  faid,  that  if  lie  has  the  tenancy  ^v  ^/«nr,  imj  be 
iimj'cif  ceJffSf  a  ceflavit  lies,  and  he  (hall  not  have  his  age,  becaufe  it  is  of  his  own  celfcr,  and  cftes 
31  £.  3.  Age  54.  but  fays  that  other  books  (as  fome  conceive  them)  are  e  contra ;  and  eites  9  E. 
3.  50.  28  E.  3.  99.  X4  E.  3.  Age  88*  2  £.  z.  Age  132.  and  otherSy  which  books  do  not  prove 
that  the  celTavit  lies  not  in  that  cafe,  but  the  contrary  that  he  fhall  have  his  .ige,  to  the  end  that 
he  may  at  his  full  age  certainly  know  what  to  plead,  or  wh.it  arrears  to  tender ;  for  the  land  was 
originally  ctiarged  with  the  feigniory  and  fervices.-— — 6  Rep.  4.  b.  cites  the  fame  cales.'  ■  Sec 
(C)  pL  la. 

r  14.0  1       [  12.  In  writ  of  partition  between  coparcener s^  the   age  does 
^  .  not  lie  for  the  defendant  \  for  nothing  is  demanded  but  a  pard- 

In  a  writ  of  tion.    o  *  H.  6.  b.   8  H.  37  El.  B.  per  curiam.     Contra  10  H. 

partition  an      .     -  ^ 

infantlhaU    ^  5' J 

not  iiave  his  age.    Br.  Age,  pi,  53.  cites  9  H.  6.  6.   8  £.  3.  and  Fitzh.  Age  1 15.— ^^Co.  Lttt.  171. 

a.  b.  S.  P.  accordingly. 

*  Qu«re  whether  this  fliould  not  be  9  H.  6. 6u  b.  which  is  according  to  Brooke,  where  nochio^ 
is  mentioned  of  coparceners*  « 

Hob.  179.         [13.  The  fame  law  is  of  a  partition  between  jointenants  and  //• 
pl.^14.       ^^f^  i„  common  by  the  ftatute,  H.  37  EL  B.  Curia.     Hob.  Rep. 

242.  between  Points  and  Gibfon.] 

^  It  feems        [  14.  In  per  qua  fervicia^  defendant  fhall  not  have  his  age^  but 

b"'  ^f\  ^      *^  cmi^elkd  to  attorn ;  for  he  is  not  prejudiced  by  his  attorn- 

^  ^  Br. At-  n^^^^ »  f^r  when  he  comes  to  full  age  he  may  difclaim  to  hold  of 

(•rnmeot^    ium^  QX  [iayj  that  he  bolds  by  k(s  fervices,  ngtwithftanding  this 

atcornmenu 
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tttomment.    42  E.  3,  Age  33.  ♦  9  H.  6.  b.  Co.  9.  f  Conny  85.  p]-4»-  S.P, 
32  E.  3.  Age  80.  adjudged,  the  infant  being  a  purchafer.]  ^^^  37  H. 

i*  1  Browal.  84-  S.  P.  per  cur.  and  S.C.  by  the  name  of  Crane  v.  Colepit.-^— Co.  Lice.  315*  a« 
(d)  S.  P.  accordmgly,  whether  he  lias  the  land  by  purchafe  or  defcent. 

Reiblved  that  in  a  per  quae  fervicia  asainll  an  infant,  who  has  the  tenancy  by  defcent,  he  ihall 
no:  have  his  age,  becaufe  at  jjlrfi  tht  lord  di.parted  w'tb  the  lard  in  confiderailon  of  the  taunt's  holding  cf 
him,  a»d  doing  him  fif  vices,  and  pt^ing  to  him  annual  rent,  and  the  tenant  is  called  in  law  Tenant  Pa- 
lavail,  becaufe  the  law  prefumes  that  he  has  benefit  and  avnile  over  and  above  the  fervices  that 
he  does, and  the  rent  which  he  pays  to  the  lord,  and  fo  it  would  be  againft  reafon  and  the  intent 
of  the  creation  of  the  tenure,  that  when  the  heir  has  the  tenancy  para  vail  by  defcent,  that  he  Ihall 
not  pay  the  annual  rent,  Sec.  refer ved  on  the  creating  the  tenancy,  and  that  is  the  reafon  that  the 
heir  of  the  tenant,  who  has  the  teoancv  by  defcent,  may  be  diflrained  for  tlie  rent,  &c.  arreart 
during  his  minority^  and  th(r«3fore  ihall  not  have  his  age.  9  Rep.  S5.  a.  Mich.  9  Jac.  C.  B.  iu 
Coany's  cafe. 

[15.  TT?e  fame  law  is  In  a  quid  juris  clamat  againft  an  infant,  ^o.  Litt. 
42  £•  r  Age  33.  per  Belknap  faid  to  be  adjudged.    Contra  2  E.  2.  aJcordincf' 
Age  78.1  ly, 

[  l6«  In  a  per  qua  fervicia^  if  the  tenant  fays  that  the  conufor  is 
Jeady  his  heir  within  age^  the  parol  Ihall  not  demur  for  his  non- 
age, though  it  may  be  that  the  conufor  was  tenant  in  tail ;  for  it 
feems  that  Ae  heir,  if  he  was  of  full  age,  cannot  come  to  plead  it ; 
but  the  tenant  may  plead  it,  if  it  be  true.  Contra  2  £.  2.  ad- 
judged, 77  Age.] 

f  17.  in  a  quid  juris  clamat  by  him  in  reverfion  againji  tenant  Br.  Age, 
in  dowery  the  parol  fliall  not  demur  for  the  non-age  of  the  demandant^  ^.'^Ahaf^ 
for  be  he  of  full  age,  or  within  age,  he  ought  to  warrant  the  land  quid  juris 
to  the  tenant  in  dower,  by  reafon  of  the  reverfion  by  force  of  an  clamat  the 
fiiinlaw.     13  E.  2.  Age  121.  adjudged.]  P-°j^^ 

for  the  non-age  of  the  plaintiff* 

[18.  But  if  an   infant  in   reverfion  brings  quid  juris  clamat  I"  a">d  i«- 
egainfl  tenant  for  life^  the  pardl  ought  to  demur ;  for  he  has  a  a'^^nft^g^, 
warranty  againft  his  lefTor  by  fpecial  deed,  to  do  which  thing  the  nant  for 
plaindit  who  18  within  age  caiuiot  bind  him*     I3£.  2.  Age  i2i.  life,  who 
Curia.]  pleads  that 

J  this  was 

litt/fd  to  bim  without  impeachmmt  oftuajit,  and  if  the  plaintiff  will  confefs  tliis,  then  he  will  aicorn; 
but  it  was  faid  that  richer  than  the  infant  (hall  make  fuch  confelfion,  age  (hall  be  allowed  him, 

and  fo  it  was;  per  Haughton  J.     3  Bulfl.  137.  cites  45  E,  3.  ^ F-9  Rep.  85.  b.  S, C.  cited  by 

Coke  Ch.  J. RoU  Rep.  323.  S.  C.  cited  per  Haughton Co.  Litt.  ^20.  b.  S.  P.  accordingly. 

TI-C  parol  (bail  demur,  becaufe  the  plaintiff  wus  an  infant  and  could  not  conjcfs  a  dfcd  of  leafi 
for  life,  witbou:  impcucbmtnt  cf  wafle  pleaded  iu  quid  juris  clamat.  Br.  Parol  Demur,  pi.  6.  cites  43 
£.  3  • 

[19,  In  a  writ  of  mefne  brought  by  baron  and  feme^  in  right  of  \  \a\  1 
the  fenuy  the  parol  Ihall  not  demur  for  the  non-age  of  the  feme^     21 
1. 3.  Age  85.  adjudged.]  ^^^  ^ 

[20.  4n  a  writ  of  mefne  the  parol  (hall  not  demur  for  the  non-  -  ^^^  -^ 
^^e  of  the  demandant,  becaufe  it  is  brought  far  the  t^rty  and  da-  FoL  139. 
mage  done  to  the  demandant  himjelf*  Temp.,E.  i.  Age  iig.  ad-  ■_  -^-  _j 
judged*  7  E.  3.  Age  140,  adjudged  contra.  Temp,  i  E.  i.  Age  *  R«P-  3'  *>• 
\^o.  admitted.]  ZuX 

cites  S.C.  accordingly ;  and  tempore  E.  i.  Age  119.  and  7  E.  2.  Age  140. S.  P.  accordingly, 

becaafe  it  is  not  reasonable  that  the  infant  (hall  be  diftrained  for  the  fervices  of  the  mefne  during 
his  non-age,  and  not  have  any  remedy  till  hR  full  agcj  but  fmce  his  non  age  will  not  privilego 
him  from  payment  of  the  rent  during  his  non-age,  the  law  will  give  him  remedy  alfo  during  kl| 
|K)n-age.     11  R«p.  85*  a*  in  Conny's  cafe,  obiter,  cites  S.  C* 

f  21,  Ia 


6.S.C. 


age* 

[21.  In  writ  of  inelhe  brought  by  ienaht  in  fail  againft  him  in 
reverjion^  if  he  binds  bimfelf  to  the  acquittal  for  caufi  ofthi  rever'- 
Jum^  the  pvol  ihall  not  demur  for  the  non-age  of  the  ditnandant. 
Temp.  E.  i.  Age  120.J 

See  (F)  pi.  [  22.  In  a  contributione  facienda  by  one  coparcener  againfl  another^ 
the  parol  (hall  not  demur  for  the  non-age  of  the  tenant^  though  he 
faid  that  his  anceftor  died  feifed,  and  held  ime  contributione  *faci* 
enda.     4£,  2«  Age  136*  adjudged.! 

Seei(C)  pL  [23.  In  a  writ  of  cufioms  and  Jervices  the  parol  ihall  demur 
for  the  non^age  of  the  tenant  being  in  by  dejcent.     6  H.  3,  Age 

148.] 

cited  per  cur.  accordinglf • 

•  S.  P.  Br.       [24.  If  a  man  recovers  againft  A.  who  cUesy  in  fcire  facias  U 
i!%^!'c'*r»^'  ixecute  it  againft  bis  heir  within  age,  he  ihall  not  have  his  age 

cites  S.w.  _         iT-'tt/i^        ot?  ^  ^        ¥?  A«- 

for  the  title  *  47  E-  3»  8.    f  9  H.  6.  46.  18  E.  3.  33.    X  23  E.  3. 22.  47  AiT. 
is  bound  b^  ^    {28  AiT.  17.  per  Thorpe.    15  £.  3.  Age  95.  adjudged  8  £•  2« 

*;Tta"  I^««  Cant.  Age  i»4.] 

this  cafe,  if  the  demandaot  had  entered  after  Che  recover^y  and  the  tenant  had  rd-eacered  and  die  » 
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and  his  heir  is  within  age,  he  ihall  have  his  age ;  for  there  the  judgment  is 
Age,  pi.  43.  cites  S.  C— — S.  C.  cited  by  Haughtou  J.  3  fiulft.  137.    ' 

f  Br.  Age,  pi.  3.  cites  S«  C.*»— Fitzh.  Age,  pi.  16.  cites  9  H.  6. 47.  bnt  I  do  not  obferve  the 
&  P.  exadly. 

%  Fitzh.  Age>  pi.  Q9>  cites  S.  C.  and  takes  a  SverJUyvihcve  the  tenements  AfcaiiiQ  the  heir,^«M 
the  fame  anufior  againjl  •whom  the  recovery  waSy  and  where  from  anotber  amtfior^  SUid  that  in  the  VaSk 
cafe  he  had  his  age  granted  to  htm  by  award,  which  Ihould  not  be  if  he  diimed  from  the  ikme  an* 
cefior  that  was  party  to  the  judgment. 

fl  Fitzh.  Age,  pi.  267.  cites  S.  C.^— 3  Bulft.  141.  S.  P.  by  Doderidge  J.  and  cites  18  S.  3*  34* 
S2£.  3. 21.    27£.  3.  88.    47£.  3. 13* 

'  In  a  fa,  fa,  to  execute  a  juJ^mni  the  heir  (hall  not  have  his  age ;  for  the  law  adjudges  that  he 
cannot  have  title,  but  that  he  is  bound  by  the  judgment;  per  Doderidge  J.  Cra  J.  393.  ciies  i4l 
£.3.34.  and  22  £.3. 

In  recovery  agwjt  the  ancejlor  the  parol  Ihall  not  demur  for  tJie  non-age  of  the  heir  ;  for  the  Ur 
mid  bis  title  are  bounk  by  tbc  judgment.    Br.  Parol  Demur,  pi.  4.  cites  34  H.  6.  3, 4. 

«  Fitzh.  [  25.  The  fame  law  in  a  iciie  fiKias  <#  ixeeuti  ^fifte  ^aimfl 

ti^'tc.^'  /A^  heir  of  the  conufor^  he  iball  have  his  age.  *  22  £•  3. 9.  aS- 
according.   judged.    15  E.  3.  Age  95*     Duhitatur  iS  E.  3.  32*  h.    See  44 

ly,  where      E.  3.  Age  37.] 

w^itght  •  t  *6.  S,  it  is  if  it  be  (bed  cgainfi  th  heir  ./  a  ftr^tger  U  fit 
aga'uiil  a     fine.    24  £•  3.  29.  adjudged.    21  £•  4.  19.  b.    33  £•  3.  Aid  del 

tenant  who  Roy  lOg.] 

was  in  by 

defcent.— *Br.  Age,  pi.  46.  cites  S.  C.  that  he  ihall  have  his  age  where  be  alleges  a  tide  of  do» 

fcent  and  non-age  in  him  ;  quod  nota.        Fitzh.  Age,  pi.  21.  cites  S.  C* 

r  142  1  [27*  If  2  man  recovers  in  pracipe  quod  reddaty  iajiire  facias 
For  the  ^goinft  the  heir  of  the  alienee  widiin  age  to  execute  the  judgmcoC^ 
title  of  the    he  fliall  not  have  his  age.    2  H,  4,  lo.  b,] 

feoflbr  was 
.  bound  by  the  judj^ment.    Br.  Age,  pL  1 1,  cites  S*  O.  5o  where  a  man  reeofurs  agahjt  iarm  mti 

femej  and  y^f  «&'  iH9*m  bttvftem  judgwutu  a^  tanemiem  her  lieir  within  age,  he  fhali  not  have  his  agey 
for  the  title  of  his  mother  is  bound  by  the  judgment.    Ibid.*      Br.  Executions,  pU  Z4.  cite^ 

Delays  eure  oufUd  infeire  facias  by  tbeJUtmttf  U  tffai^f  ^oteffhn^  and  voucher ^  hut  he  fliaU  have  hb 
pge  where  he  alleges  tiik  of  dcfctmt  and  mn^'tige  in  himfelf ;  per  cor,  Quod  nota*  Br.Ag%  pt  4ft* 
cites  a)  £.4.19. 

[  28*  But  ifamtber  than  bt  tfgainft  whom  th^  rtcwerj  tHis^Htd 
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/iifeJ^  and  a  fcire  fiicias  is  fued  againft  his  heir,  he  fliall  have  his 
age.    18  E.  3-  33.] 

[  29.  If  a  man  recovers  againft  an  abbot  in  contra  formam  coJlatU  Br.Exccu- 
onisj  \si  fcire  facias  againft  the  tertenant  who  prays  in  aid  of  the  heir  ^»  f**c^ 
within  age,  die  parol  fiiall  not  demur.    %  H.  4.  16.  b.j  ^Llif  in' 

fcire  facias 
upon  OODtra  formam  cbUat'ionts  the  taamfays  that  this  land  was  allotud  to  bisftm  In  partitioHy  ttc  and 
jht  £iifnjed\a$  heir  within  age,  ai|d  prayed  aid  of  hiiD>  and  that  the  parol  demur  for  his  non-age^ 
fome  held  that  the  aid  lies^  but  not  the  age.    Br.  Age,  pi.  x  i.  cites  S.  C.  ■  ■  See  (K)  pi.  a.  S.  C 


[30.  In  %  fcire  facias  againft  the  heir  of  him  againft  whom  the  ^«  in  fcire 

rtcovery  tuas^  if  the  heir  be  in  by  defcent  of  another  anceftor  than  ^**^  "P?* 

him  a^unft  whom  the  recovery  was,  he  fhall  have  bis  age.    ♦  23  Luwe*^"** 

£•  3*  aa.  adjudged.     15  £•  3.  Age  95.  admitted*]  againft  sbt 

tar  who  is 
in  by  def  xnt,  be  may  (hew  how  he  is  in  by  defcent^  and  fluQ  have  his  age.    Br.  Age^  pi.  9* 

*  fitzh.  Age,  pL  99.  cites  S.  C. 

[  31.  So  though  in  this  cafe  the  anceftor  of  whom  the  heir  claimed  F>tzh.  Age, 

by  defcent  wa^  in  by  defcent  from  him  againft  whom  the  recovery  was.  ^'^'  ^^^^ 
23  £.  3.  aa.  adjudged.] 

r  32«  In  z  fcire  facias  againft  the  heir  of  him  who  accepted  afpe-^  Fitih.  Ag^ 

cial  tail  by  xiic  fine  being  dead  without /pedal  iffucy  the  heir  ihafl  ^^^^  "'^ 
have  his  ^e.    2H.5.  ii.b.  12.  admitted.] 

f  33.  Ita  man  brings  writ  of  error  againft  the  heir  of  him  who  But  if  he  ia 

recovered  being  within  age,  ana  in  by  decent  in  the  land,  the  parol  ^^fJ^'^J' 

(hall  not  demiu*  for  his  non-age,  though  peradventure  he  has  a  re-  thatreafoa 

leafc  or  odier  matter  to  bar  the  plaintiflF,  the  which  he  has  not  have  bis 

knowledge  to  plead  within  age.    47  Aff.  49.  adjudged.]  Bn'Age, 

pL  |.  cites  9  H.  6.  46.  ■  So  ibid.  pi.  6c.  cites  47  Aff.  4.  if  he  was  tertenant  and  in  iy  defcent,  ■■ 
6  Rep.  4.  b.  S.  P.  cites  47  £.  3.  7. 

[34.  [But]  in  writ  of  error  againft  the  heir  of  the  recoveror  Br.Age,pL 
in  a  real  oniony  the  parol  fliall  demur  his  non-age,  though  he  has  |.'  -^*i^  con* 
noduDg  m  the  land,  but  another  is  tenant,  becaufe  he  cannot  have  tra»  that  he* 
CQDu£uQce  of  his  right,  nor  of  that  which  is  beft  for  him.     9  H.  6.  fl^aU  not 
46.  a.  b.  per  aU  the  juftices.    Contra  47  Aff.  4.  adjudged.]  ^l^^^s  he 

ke  tertmanty  hxAfiire  fadasjball  ijfue  ageanjl  the  tertenant,  and  they  fliall  proceed  to  examination  of  er« 
ror.  Writ  of  error  was  brought  againft  tenant  by  the  curtefy,  and  the  heir  could  not  have  hit 
«g^  lor  Che  writ  was  bnroght  agar'nfl  him»  but  by  reafon  only  of  the  privity.-^— -Ibid.  pi.  9.  citei 
S,C...  -Ibid.  pi.  60.  cites  47  Aff. 4.  accordingly. 

*  If  the  heir  of  the  recoveror  is  tertenant  he  fliall  have  his  age ;  by  all  the  juftices ;  but  if  he  hrin£t 
writ  of  error  again/I  one,  and  fcire  Jacias  agennfi  anatbtr,  as  tenant  of  aU  Cbd  land^  the  defendant  flial\ 
■ot  have  his  age  againft  him  againft  whom  the  writ  of  error  was  brought.  Bta  if  writ  of  error 
be  broQi^  ^o'lfi  one,  cmd  fcire  facias  ogainfi  another,  as  tenant  of  the  moiety,  yet  the  defendant  in  the 
^vrit  of  error  fliaU  have  his  age  for  the  moiety ;  and  after  great  debate,  adjudged  that  they  fliall 
immediatdy  go  to  examination  of  the  errors  againft  the  other^  &c.  Fitzh.  Age,  pL  i6.  dtes  i^ 
U.  6.  [but  it  fecBS  it  flMuld  be  9  H.  6.  a.  pi.  29.] 

J[  35,  If  a  man  in  writ  of  error  againft  him  who  was  privy  io  the  f  ia^'I 
^  igment  reverfes  the  Judgmenty  and  after  fues  a  fcire  facias  againft  fmJ^Z^^ 
the  heir  of  the  aliinii  of  the  land  within  age,  he  fliall  have  his  age.  PoL  140^ 
47  AC  4*  per  Candifli.]  K^^^m^mj^ 

[  361  $0  if  a  man  reverfes  a  recovery  in  writ  of  difceit^  and  An  infant 
after  fues  a  fcire  facias  againft  the  heir  of  the  alienee  of  the  land  |^^^^  ^ 
uridiin  age^  he*  flial}  have  h^s  ^g^*     Contra  47  Aff.  4.   per  age  in  a 

7sm]|f  1  wit  of 

^  difceit;  per 

Poderid^9 


143  ^^^ 

Doderulge  J.  3  BiiUt  i,)6*  citi^  S.  C.  aiul 47  E. 3.  7.  and  fayc,  that  with  this  agrees  ^5  H.  6. 44. 
■where  the  cafe  is  fiut  of  a  writ  of  error  an  no  age  to  be  allowed.— 3  Bulft.  14.1,  Doderidge  J. 
faid,  that  error, .attaint,  and  difceit  in  not  fummoning  the  paity  as  he  ought  to  do,  are  all  of  the  fame 
nature.— Roll.  Rep.  326.  in  pi.  31.  Coke  Ch.  J.  agreed,  tliat  age  lies  not  in  \(Tit  of  difceit,  and 
T«c  there  is'no  book  to  prove  it,  but  in  a  difceit  there  is  a  tort. ^— -It  was  faid,  tiiat  the  reafon  vflij 
it  lies  not  in  difceit,  is,  for  doubt  of  the  death  of  the  fum  Aouers  and  viewers.    Cro.  J.  392. 

[  37.  In  Tifdre  facias  brought  hy  an  infantj  the  parol  ihall  not 
demur  for  the  mn-agi  of  the  demandant.  Temps  £.  i.  Age  1 19. 
per  Bern] 
S.C.  cited  ^  28.  If  baron  and  feme  levy  a  fine  (f  the  land  of  the  baron,  and 
Raym^Rep.  ^^^^  ^^  baron  diesy  and  the  conufee  dies  his  heir  within  age^  againft 
1436.—  whom  the  ferne  brings  writ  of  error^  being  tertenanty  but  the 
Cro.  J- 392-  feme  pleads  that  Jbe  claims  only  dower  of  the  land,  yet  the  pa- 
beit  ▼.  Bi-'  ^^'  ^^  demur,  becaufe  the  feme  may  have  other  title  to  the 
nion,s.c.  land  when  this  is  rcverfcd,  and  the  dower  is  not  demanded  in  this 
adjudged  by  aftion  as  in  quod  ei  deforceat.  H.  13  Jac.  B.  R.  between  Harbert 
Crookeand  ^^^  Binion,  dubitatur  upon  demurrer  i  but  after  the  parties  ftayed 
Haughton    till  his  full  age,  and  then  fued  a  refummons,  fcilicet,  Mich.  lo.Car.] 

J.  that  the 

parol  (hall  demur;  but  Doderidge  ftrongly  e  contra^  3  Bulft.  134,  kc,  S.  C.  adjudged  accord^ 
ingly,  but  Doderidge  e  cootra.-— —  Roll  Rep.  250.  pi.  19.  S*  C.  and  Coke  and  Crooke  thought 
the  age  lies,  but  Duderidge  and  Haughton  e  contra,  &  adjornacur.—— Ibid.  323.  &c.  pi.  31.  Do- 
deridge J.  held  this  former  opinion,  but  Coke,  Crooke,  and  Haughton,  held  that  age  ought  to  be 
granted. •'——Ma  857.  pi.  1T48.  Herbeit  v.  Bingham  9.  C.  but  nothing  is  mentioned  as  to  the  plea 
of  her  claiming  nothing  but  dower ;  but  fays  that  upon  argument  at  bar  and  at  bench  the  age  was 
granted,  bec;mfe  he  tl^  prayed  it  was  terteaant|  whereas  liad  he  not  been  fo,  he  fliould  not  liavo 
had  his  agQ  in  error* 

s.  P.  nor  39.  Execution  upon  flat ute  merchant  (hall  not  be  againft  the  heir 

flgainft  the    during  his  non-age.    Bn  Age,  pi.  33.  ekes  New  Book  of  Entries, 

feme  of  the    c  ^    ..o    .-^ 
conufor.         fol.  I18,  II9. 

Br.  Age,  pi.  49.  cites  8  E.  i.  and  Fitzh.  Affifc,  4T7.— -'f».'/  qusre  if  the  fame  law  be  not  offta- 
tute  liapie*  Br*A^,  pl«  33.  cites  new  Book  of  £atries,  fol.  118.  1x9. 

^0.  If  the  dijfeifor  leafes  for  life^  and  dieSy  and  the  leffee  is  im^ 
pleaded^  and  makes  default  after  defaulty  upon  which  the  heir  of  the 
dijfeifor  prays  to  be  receivcdy  being  within  age,  he  fhall  have  his  age 
notwithftanding  the  faid  ftatute,  which  fliall  be  taken  ftriiUy,  be- 
caufe it  controls  the  common  law,  and  charges  the  inheritance 
of  the  fubje(Sl«  2  Le,  148.  pi.  183.  Arg.  fays  it  was  fo  holden 
9E.  J. 
Mo.  341.  41.  In  writ  of  error  upon  a  recovery  againjl  tenant  in  dowery  the 

HiU^*^-  ^S^  ^^  ^^^  ^^  granted.  Cited  by  Jones  J.  as  41  Eliz.  Wil- 
Eiiz'  \vii-  HAMS  V.  WiLLiAMs ;  quod  fuit  conceffum  per  Coke,  Doderidge, 
liams'scafe   and  Ctooke. 

S.  p.  ad- 
mitted.——Cro.  E.  557.  pi.  14.  Pafch.  39  KHz.  S.C.  and  S.P.  by  Fcnner,  but  not  being  t!i« 
point  in  quedion  the  othsr  juftices  faid  nothing  thereto.-"       -Ibid.  567.  pj.  i.  S.C.  adjomatur. 

, -S,  C.  cited  Cro.  J.  392.  pi.  5.  as  to  an  infant's  fuflfering  a  recovery  by  default,  that  he  IhaU 

not  avoid  it  by  error  for  this  caufe. 

r  1 44  ]  ^^'  ff^ere  the  aSiion  Jhall  be  loft  for  every  the  parol  fljall  not  dc- 
»■  mur ;  as  in  the  cafe  of  a  Quare  impedit;  per  Wich.     Fitzh.  Age, 

pi.  75.  cites  43  AiT.  21. 

43.  In  quid  juris  clcmat  an  infent  cannot  confefe  the  deed,  if  he 
be  tenant,  by  reafon  that  he  is  an  infenu  Br.  Age,  pi.  57.  cues  43 
Et  3'  5- 

4*4.  In 


44*  In  f irtif  et  iefmrceat  againft  a  tenant^  againft  whoni  the  firil  The  pafoi 
f cicdvery  did  not  pafs,  6c  vouched  one  as  beif^  and  for  hfs  non-age  ^||  b^**** 
prayed  his  age^  and  had  the  voucberf  but  hot  the  age.    Br.  Age^  caafe  it 
pL  62.  cites  44  £•  3-  43-  '     ^*»  '^p^ 

in  ifl)f<&«i— fo  Parol  Denrar,  pt  8.  citet  S .  Q% 

m 

45.  In  prachi  quod  reddat  againft  aSii  hif^t,  he  may  confefs  the 
a^on  as  to  {fort^  and  pray  his  age  /or  the  remnant,  and  (hall  havp 
iti  per  iTuiL  Q|iod  non  negatiif.    Bf.  Age^  pL  9.  cites  47  £•  • 

3-7- 


• 


4. 1 

S.  p.  »mI  Che  i^fttiant  fly.  U  remaU  bi  prifim  h  the  Immn  timi^  %y  the  juffictt; 
^  Kr.  Parol  Demur,  pi.  9^1$.  cius's.  C  ;  ^a/  ibiJ.  pi.  i.  ^ices  27  H.  8.  j  r.  (ajrs  ihat  aii 

iflEwt  maj  hav«  ^/xii/  afwmr^r  <}f  Ui  mctjlor,  anil  it  fball  be  hj  fftardum§  aid  ftot  by  ittofn^i  am 
Ihe  parol  (hail  noC  deiiMSrat  this  Uajr,  as  \vi^  tfTeU  ih*  aficiei.C  nme. 

m 

t 

47.  VtKkUf<aaibe  arraignfd,  die juiHces  may  have  dHcredon:  of 
him  if  Jbe  be  of  4  years,  &c.    Br;  Age,  pi.-  55.  cites  35*  H.  6.  1 1; ' 

480  U  fi  man  recovers  in  writ  of  right  in  a  haft  courts  and  th^ 
Wex  brings  writ  of  falfe  judgmenti  and  reverfes  the  firft  }udgment, 
4ieie  the  heir  of  him  who  recovered  in  the  bafe  court  (hall  not  have 
BIS  age  in  fcire  facias  fued  to  execute  the  judgmerU  in  the  writ  of  falfe 
judgment  i  per  Chocke  Arg.  to  whicli  it  was  not  answered.-  Bn 
Age,  pi.  61.  cites  8  £.  4.  19. 

49.  In  a  fuit  by  petition  to  the  kingpin  nature  (faformedon  in  re-  P*  i;?^-  pt» 
mainder^  (or  lands  in  the  hands  of  the  king  by  attainder  of  the  dtike  ^cco%?nr-» 

of  Somerfet,  which  right  of  remainder  defcended  to  him  in  tail  from  ly.-i s.<J/ 

en  anchor  if  the  petitioner  then  within  age.     Adjudged  that  the  pa^  cited  as  ad- 
.rol  demur  as  well  as  if  it  had  been  in  a  formedon  in  j^emainder  or  ^"^j^ 7^ 
reverter)  but  Sanders  and  the  Gh.  Baron  were  e  contra<    Dal.  22,  q°K>d  Dy^ 
fL  4^  Anno  3  &  4  P.  &  M.  Ba(ret's  cafe,  eoncefu^ 

Mo.  ^  5.  iA 
j)l.  1 14^  .S,  C.  cited  and  agreed  hj  "Dftt  iccor^ogly.    DiL  37V  io  pU  4J 

$0.  In  all  real  anions  at  the  common  lawj  if  the  tenant  was  within 
ige,  and  in  by  defcent,  he  fhould  have  his  age.  Quod  nota;  6  Rep. 
4»  b«  and  cites  fevtral  adiions  to  that  purpofe ;  and  then  adds,  viz; 
So  that  the  law  favours  the  tenant  within  age,  that  has  the  po(ref- 
iibn  by  defcent,  more  than  the  demandant  who  has  only  a  right  by 
defcent}  but  the  ftat«  of  Weftm.  i.  takes  away  the  age  of  the  te^^ 
nant  in  writ  of  entry  fur  difTeifin  en  le  per;     35  Eliz.  C«  B; 

5I«  iTiJcire  facias  upon  a  judgment  in  a  writ  of  falfe  juJgtfiefiiy  iivHk^ 
'Ae  heir  ihall  not  have  his  age.    Roll.  Rep.  325.  326.  HiU.  13  Jac.  ^^t  **^^ 
.B.  R.  in  cafe  of  Herbert  v.  Binion,  cites  8  E.  4,  19.  b*  *       cuker"* 

Ctgia  refjpohdert  oun  poifit^- 

^5^4  In  cafes  of  HeceJJityy  and  pro  bono  puhlico^  no  tge  tl  tA  be 
muited;  8S  in  the  cafe  of  prefentment,  where  lapfe  mar  incur 
before  his  fiil^  age^    3  BuUL  142;  Mich.  I3  Jac(  by  (/roke  /• 

•  i^QU^Jf^'Q  M  i^  tVbei9 


I 


It 


53^  U^ere  an  infant  ioes  a  thing  en  duter  droits  a^  if  he  fee  ^eif 
•        Or  executor^  in  fuch  tafes  the  benefit  of  his. age,  being  only  for  de- 
hjy  {hall  not  be  allowed  him ;  per  Croke  J.  3  Bulft.  142. 

54.  If  a  man  has  %fines^  and  a  writ  of'etrorh  brought  to  revtrfe 
the  ftrft^  )rer  the  lertehaitt  ihall  have  his  age ;  per  Coke  Ch.  J^ 
R9IJ.  Rep.  251.  Mich,  13  Jac.  in  pL  xo. 

'  ,55'  ^^^  ^^^^  ^^  '^^  ^^  ^^  allowed  his  non-age  upon  a  writ 

bf  trror  brought  to  reverje  a  ctmtmbn  recovery  fuffered  by  his  an^ 
te/iort  to  the  ufe  of  himfclf  and  his  heirs>  and  the  parol  {hall  de- 
mur quoufque)  &c.  for  the  law  takes  care  to  preferve  the  eftates  of 
infents  who  cannot  take  care  of  themfelves.  L.  P.  R.  47.  cites 
the  Ld.  JefFcrifcs  and  his  Lady's  cafe.  5  W.  &  M.  B.  R, 

'  56;  Debt  is  brbught  againft  B.  upon  a  bond  as  heir  of  A.-:— B« 
pleads  riens  per  £JJent  pftster  a  re^erjion  after  thiB  death  of  C*  The 
plaintiff  takes  his  judgnuntfor  ajfets  quando  accident  ^^  then  B.  dies> 
and  afterwards  C.  dies^  and  the  plaintiff,  fetting  forth  all  this  mat- 
ter, brings  his  hire  facias  upon  this  judgment  againfl:  the  heir 
and  tertenants  ot  B.  The  heir  appears  and  pleads,  that  he  is  in- 
fra aetatem,  vte.  of  the  age  of  xS  years,  and  prays  that  the  parol 
may  demur  quoufque,  &c.  The  plaintiff  demurs,  and  the  court 
lipon  argument  were  of  •opinion,  that  he  Ibould  not  have  it,  be- 
caufe  judgment  wlis  recovered  againft  his  father,  and  the  eftate  was 
bound  thereby,  quando  acciderit,  and  that  this  profecution  was  onl j 
to  have  execution  of  diat  judgmentr    L*  P.  R.  47.  cites  Lee*s  ca(e^ 

.  .  2  AnnsB'R' 

tn  this  cafe  57.  A  writ  of  error  was  brought  in  Ireland  againJI  an  infant  ta 
"Oie  «fc  of  ^^^^^  ^  common  ncoveryy  and  had  judgment  that  the  parol  fiwdd 
i:lp.R«siLT  demut.  Upon  this  judgment  error  was  brought  in  B.  R,  in  Eng^ 
^.  Brown,  /^^^^^  ^o  which  the  infant  pleaded  his  age.  The  Ch.  J.  and  two 
fcro.TiV^  other  juftices  (the  4th  juifice  being  plaintiff)  held  that  this  plea 
99  A  caVe  *  could  not  hinder  B.  R.  here  from  confidering  the  judgment  given 
which  tn  B«  R«  in  Ireland;  that  if  fuch  judgment  there  was  good,  it  will 
Tcm^th^  be  affirmed,  and  the  errors  in  the  recovery  cannot  be  looked  into, 
cafe  s  but  and  the  defendant  will  have  the  fame  advantage  as  if  this  plea  had 
the  court  been  allowed;  but  if  the  plea  was  not  good,  it  would  be  ftrange 
tiut  c5r  *^  ^o^  it  here  only  to  make  an  ill  plea  good,  and  thereby  let 
camenotup  the  party  have  the  intire  benefit  of  an  erroneous  judgment,  and 
to  this  cafe,  £alls  diredly  within  the  rule  of  Non  debet  adduci  exceptto  eju£* 
w^u^*<m^  dem  rei,  cujus  petitur  dilTolutio;  if  the  defendant  had  joined  ih 
^oiofnon-  the  affignment  of  errors,  it  would  not  have  waived  the  benefit  of 
age  to  Che  his  non-age,  becaufe  that  is  adjudged  to  him  by  fi.  R.  in  Irelsmd^ 
firftwritof  ^j^  judgment  that  defendant  anfwer  to  the  errors  affigned.  a 
'^^h^vis  'Ld.  Raym.  Rep.  1433.  Mich.  13  Geo.  x.  Fortcfcue  Aland  v« 
allowed,      Maibn. 

and  well ; 

biu  CO  bring  it  to  this  cafe,  it  ihould  have  been  of  the  fame  plea  of  norv-age  Co  a  writ  of  «iT6r 
brotight  upon  the  judgmciK  which  allowed  the  DOD-atpe  in  tha  firft  w^it  i  opror.  JUnd.  ^436^ 
X437.  -        - 


(Cj   u 


^^,  tHS 


(C)    In  what  Adlions  upon  Plea  f  leaded  the  Parol 

ihall  demur.. 

{ I.  TN  replevin  againft  an  infant^  if  he  avows  upon  the  plaintiff, 
-■•   and  plaintiff  Jhews  forth  the  releafe  of  the  father  of  the  in-*' 
font  to  bold  by  hjfer  ferviceSj  yet  the  parol  fhall  not  demur.    48  i£« 

[2.  In  trefpafs  vi  SsT  armis  againji  an  infant  who  jujltfies  for  a 
nnt^  or  fuch  like,  as  heir  to  his  father '^  if  the  other  Jhews  forth  a 
deed  of  the  ancejior  in  difcharge^  yet  the  parol  (hall  not  demur^  but  [  1 46  1 
he  ought  to  aniwer  to  the  deed  immediately^    48  £.  3«  34.] 

[  3.  In  ajtfe  by  infant.^  the  parol  (hall  not  demur  for  the  warranty  S.  P.  and  To 
tiioded  of  his  ancejior^  becaufe  all  (hall  be  inquired  by  the  aiEfe.    48   »"  ?^J^«  °^ 

^•3'33-M  ceflor       ' 

brcragfat  Vy  him  the  parol  (hall  not  demur  upon  anf  plea  pleaded,  becaafe  there  is  a  jury  the  ftrft 
4379  and  the  jqrf  fliaU  inquire  of  the  circjomftances.  6  Rep.  4.  b.  citai  8  E.  3. 36* -^  ..  .See  (I^) 
pL  10. 

f  4.  In  writ  of  debt  againji  an  heir  he  (hall  have  his  age,  becaufe  •  Fitzh. 
lie  may  at  full  a^  difclmrgc  himfelf  by  faying  that  he  bad  nothing  Age,  pi.  17. 


lawnye,  per  Coke.]  tl^.cMes 

8«C.  hot  I  do  not  obferve  S.  P.  ■  Fitzh.  Age,  pi.  17.  cites  S.  C.  but  feems  not  to  be  S.  P.  But 
fee(K)pL7.S.C. 

X  Fitzh.  Age,  pi.  i&5.cites  It. Cant.  Mich.  io£.  a.-  ■•  S.P.  admitted  In  the  cafe  of  l^awtr^o 
▼.Aujer.    S6e(N)S.C. 

t  loft.  S9.  cites  1 1  H.  7.  at.  That  if  a  man  by  obligation  bmds  himfelf  and  his  heirs  to  pay  htm 
loot  at  focha  fieaft;  and  if  he  pay  it  not  at  that  feaft,  that  then  he  and  his  heii-s  (hall  pay  xo  1.  f^r 
^cry  quarter  it  fhall  be  behind,  the  ohligte  dUsy  tusA  Jeavet  ajjiti  in  fee  fimpU  his  heir  Kuitbin  age,  Ua 
fiuH  bave  his  age,  and  ihall  not  pay  this  loL  incurred  during  kis  minority  after  his  full  age. 

[5-  So  in  a  writ  of  annuity  againft  an  heir  he  (hall  have  his  age,  *  Br.  Aid 
becauie  he  may  difcharge  himfelf  by  (aying  he  bad  nothing  by  de-^  ^**  ^®y»  P^ 
fcent    Contra  ♦  11  H.  6.  10.  b.]  Tc.^ 

Fitzh.  Age, 'pi.  17.  cites  S.  C.  See  (K)  pi,  7.  S.  C, 

f6.  So  if  a  manfues  execution  upon  a  Jiatute  merchant  agamft  infuchcaHi 
#«*«>  within  age,  and  oujls  him  by  it,  an  affife  lies  for  the  heir,  J^^J'^^^'y^ 
(or  he  (hall  have  his  age.     23  £.3.  2i.  b.  Curia.    18  E.  3.  33.  hisagc^Co. 

47  AC  4.]     '  Litt.  290.  a. 

"""—Br. 
Age,  pi.  33.  S.  P.  cites  New  Book  Of  Entries,  xi8, 119.— i-tbid.  pi.  49.  cites  8  E.  1.  aivl  Fitzh. 
tlL  Affife  417.  I  An  Audita  Querela  lies,  becaufe  there  is  an  exception  in  the  Writ  of  extent. 
Chat  if  had  be  defcended  to  an  infant,  tlie  flieriff  ihall. furceafe  to  extend ;  and  though  the  writ 
ifiied  againil  the  party  himfelf  who  made  the  conufance,  yet  when  it  appears  hy  the  return  of 
tbe  ihcnif  that  he  is  dead,  the  infant  (hall  be  aided  by  Aud.  Quer.  or  otherwife  the  extent  (hall 
be  void  which  is  made  upon  the  poiTefiion  of  the  infant  \  per  Plucton  J.  Mich.  3  Car.  C.  B. 
J>oy!/s  cafe. 

[  7.  So  if  a  man  fues  execution  upon  a  recognizance  againft  an  *  Br.  Age, 

bcir  within  age,  he  fliall  have  his  ag^  though  he  be  charged  partly  \'^;J^ 

«  UrttnanU    Co.  3.  Sir  William  Harbert,  1 3.    29  E.  3.  39.    *  20  F,tzh.  Age, 

M  2  All, 


146.  ^ff. 

pL  73.  cites  Afll  37*  adjudged,  xi  E.  3.  Age  4.  adjudged.  12  E.  3.  Execu^ 
^•^•rT*  tion  77.  15  E,  3.  Ag^  95.  per  Thorpe,  faid  to  be  adjudged  1  E. 
1  pfiidVo  3-  3-  per  Hcrlc,  but  quaeri?.] 

ttwui^h  the  recof  nizjiooe  be  upoo  the  datute  of  23  H.  S.  for  it  is  excepted  itf  the  proeeis  ag^nil 

the  heir. See  (N)  pL  7. 

If  A.  ftckoowledj^  a  recognizance  to  B.  of  zoL  to  be  paid  at  &  certain  feaft,  and  A.  doth  grant, 
that  if  the  10 1.  be  not  paid  at  the  day,  then  he  (hall  pay  i o  &•  a  week  fur  tvery  week  it  ihall  be 
behindy  and  l^efore  the  feaft  A.  dieth,  feifed  of  fee-rinipie  lands,  his  heir  within  age.  In  a  J^ii-$ 
facias  uaoh  the  reC9g»i»ance,  the  heir  flull  have  his  age,  by  the  common  law ;  and  after  his  fuU  age, 
be  fliall  be  freed  of  the  los.  a  week  by  this  (latute.  2  Inft.  89.  in  the  notes  on  the  fVatuce  o( 
Merton  ao  H.  3.  cap.  5.  ■  ■  Cay's  Abridgment  of  the  ftatute,  tiL  Infant,  Parag.  x.  adds  a  quaere 
if  this  ftatttte  be  repealed  by  37  H«  S.  cap.  9  • 

S.F.  Co,  [  8.  So  if  a  man  recovers  in  TuSdon  oidebt  againjl  the  father^  who 

l.itt.29o.a.  jj^g^  j^  ^Jcire  facias  againPt  the  heir  upon  this  judgment  he  {haH 
r  \A^j  1  have  his  age*  rl.  7.  Jac.  B.  between  Vivian  and  Trdawnye,  per 
curiam.  But  the  clerk  faid,  that  the  precedents  are  contra.  Con- 
tra H.  7  Jac.  B.  per  Coke.] 
*  mIa^^u  [9*  \xi2i  fcire  facias  againft  a  tertenant  to  have  execution  ofda^ 
iog  that  mages  recovered  againft  J.  S.  if  the  tertenant  be  within  age,  and  in 
delays,  as     by  defcent|  he  (haU  have  his  age.    24  E.J.  28.  adjudged.] 

edbigns, 

youclieri  &Ck  are  oufted  in  fcire  facias.    Br.  Age,  pi.  25.  cites  24  £.  3.  29.  S.  C.«  Fitih< 

Age,  pi.  I02*  cites  S.  C.  ■  Co.  Litt.  190.  a.  S.  P.        ■    See  (N)  pi  tz. 

!»!  M^i^iMii  ^  f  o»  Infant  who  has  the  tenancy  by  defcent  fliall  not  have  his 
Fol.  141.  age  in  a  per  quafervitia  brought  againft  him.  Co.  9.  Connjr  85* 
^  -y'— "^  refolved.] 

See  (B)  pi.  •' 

14.  S.  C.  and  the  notes  there. 

Se«(B)  pU  ^    [11.  In  writ  of  cujloms  and  fervices^  which  is  a  writ  of  right 
»3.  S.  C«      j^  1^  nature^  and  in  which  judgment  final  fh^Jl  be  given,  an  m- 
iant  in  by  defcent  fliall  have  his  age.    6  H«  3.  Age  148.  C04  9. 
Conny  8jv] 
***  ^^  k1*       f  *^*  ^^  cejfavit  againjl  an  infant  for  his  otpn  cejjirj  he  fhall 
^eiMdiere.  ^^^^  ^^^  %^  becaufe  he  knows  not  what  arrears  to  tender  be- 
fore judgment,  and  this  is  a  writ  of  right  in  its  nature.    Co.  9. 
Conny  85.] 

13.  In  falfe  Judgment  it  was  alleged  that  the  tenant  had  fhewed  a 
dying  feifed^  and  dejcent  to  him  from  his  fat^er^  and  that  he  being 
within  age  praved  die  parol  might  demur  in  the  plea^  which  was 
in  the  nature  of  a  writ  ofayel\  but  it  was  denied^  and  for  this  the 
judgment  was  reverfed;  for  though  the  record  fuppfid  the  cuftam 
of  the  court  to  hcj  that  an  infant  in^leaded  thercy  of  the  age  «^i6» 
Jhould  be  driven  to  anfwer^  without  any  ftay  of  the  plea^  mi  that  at 
that  age  he  might  alien  his  lands,  yet  fmce  the  defendant  had  tut 
maintained  this  cujlom  in  d  B,  which  fhould  be  ifiiiable  and  triable 
by  the  country,  the  court  of  C.  B.  would  not  regard  this  cuftom^ 
which  is  erroneous  at  the  common  law,  yet  he  mall  not  thereby 
be  drawn  to  anfwer  to  a  preecipe  quod  reddat  at  fuch  age.  D.  262* 
b.  pi.  2h  33«  'I'nn.  9  £hz«  Aaon« 


(D)  Vjpm 


(D)    Upon  what  Plea  the  Parol  ihall  demur. 

[l.TN  ^lornudon  in  defcender^  \^  ^^  ttXi2Xi\  pleads  the  feoffment  5atfih« 
^  tf  the  anccflor  of  the  demandant  with  warranty  and  ajpts^  fwT*^ 
and  die  demandant  denies  the  deed^  the  parol  (hall  demur  for  the  non«  tU^^^t^ 
age  of  the  demandant.    Dubitatur  2  £.  3. 59.  b.]  ficm,  and 

the  tenant 
dn  that  tbtdtmmdaja  is  nvithin  age,  and  prays  that  the  parol  demur^  and  the  averment  not  received* 
£r.  Parol  DemoTf  pL  5.  cites  41  E.  3. 1 3.— —See  ( A}  pi.  j.  and  the  no^  there. 


[2.  [So]  in  a  formedon  in  defcender  brought  by  an  infant,  if  ^Wifthero 
Ac  tenant  pleads  the  feoffment  with  warranty  and  yfets  of  the  an*  *" J  ^^' 
ujior  f  the  plaintiff,  the  parol  (haU  demur.     38  E.  3.  24.  b.    43  1^'^ub. 
M,  %i.  ay  Aff.  74.    If  E.  3.  Age  6.    i6  E.  3.  Age  45.  ad-  inage.nk  • 
judged.    Contra  33  £•  3.  Age  i^i.  till  the  deed  be  denied,    a  ^^t^^»^ 

0[fat  he  plfaJeJf  the  parol  Ihall  demur  for  the  nonage  of  the  od»,  quod  Oota;  per  LittletoOy  qOhi 
fioa  neganir.    Br.  Parol  Demur,  pL  4  cites  34.  H.  6. 3. 

[  3.  The  fame  law  if  a  collateral  warranty  be  pleaded  in  bar  of  f  i  4,8  1 
thlsadion.     12  E.  4- ♦  12.  b.]  Fitih-AgeT 

pL  18.  cites  iMich.  12  £.  4.  17.  where  it  vts&  held  hy  Littleton^  that  if  lineal  warranty  .with  ailets 
be  pleaded  in  har,  the  parol  ihall  demur;  hut  lotherwtie  if  collateral  warranty  he  pleaded  ;  for 
that  is  fuch  matter  to  which  he  ought  to  anfwer  s  but  others  (aid  that  the  parol  ihould  demur  i% 
Mh  cafes,  &c. 
*  See  pi.  9.  iix  the  notes. 

m 

[  4..  In  quare  impedstj  if  the  feoffinent  of  the  acre  to  which  the  See  (B)  pi 
advowfon  is  ^sppendant^  with  warranty  of  the  ancejlor  of  the  defen^  /efcrencca 
danty  be  pleaded  with  ajfets  of  the  fame  ancejlor,  though  the  defen-  thet^. 
dant  be  within  age,  yet  the  parol  (hall  not  demur  for  die  mifchief 
of  the  incurring  of  the  lapfe  in  the  mean  time.    43  Aff.  21.  ad- 
judged.! 

f  5.  In  z  formedon  in  defcender,  if  the  tenant  ple^  the  feoffment, 
if  the  ancefior  of  the  demandant  to  him,  and  J,  S.  wi^  warranty  and 
^ffets,  the  parol  (hsdl  demur  for  the  non-age  of  the  defendant,  with^ 
out  Jhewsng  that  he  had  the  e/late  of  J.  S.  by  which  hf  alone  mayde^ 
raign  the  warranty ;  for  if  the  demandant  be  of  full  dge,  and  fhould 
plead  this  plea,  it  would  be  an  acknowledgment  p^  the  deed  for  a 
nioiirty.     13  E*  3.  Age  96.  adjudged,] 

[6.  [So]  in  a  formedon  in  defcender,  if  th^  tenant  fays  that  the 
onceftor  of  the  demandant  did  not  die  feifedf'^e  parol  ihall  demur  for 
the  non-age  of  the  demandant  \  for  if  be  did  not  die  fciied,  he  has 
not  this  writ  in  lieu  ofa  mortdanceftor.    3  E.  2.  Age  133.] 

[7.  In  a  vnrit  of  warranty  of  charters,  upon  a  warranty  made  to  >  S«c  (A)  p)k 
the  ancejlor  of  the  demandant,  it  the  defendant  denies  the  charter^  the  5- 
parol  {hall  demur  for  the  non-age  of  the  plaintiff.    Temp.  E^  X4 
Age  129.  per  Inge.] 

[8.  In  an  aftion  of  the  poffeffion  (f  the  infant  hinfelfy.  the  p»t>L 
fluU  not  demur  upon  any  plea  pleaded.    Co.  6.  Markafl  3>  b.} 

r  9.  Js  in  writ  of  entry  of  a  diffeiftn  done  to  himfelf,  brought  by  an  ^jf^h.  A«e^ 
mitt^  if  thq  tenant  f leads  tie  feoffment  of  the  father  of  the  demandant  ^^;^ 


^4^  age. 

«i— «s.  p.  wtth  warranty  to  kim^  yet  the  parol  fhall  not  demur,  becaufe  it 
per  Brian  &  |s  brought  of  his  own  pofTeffion.     12  £•  4.  12.  Co.  6.  Mark* 

JLitti.ton  J.   aU  7     b  1  ' 

and  is  not      *"  3*   ^'J    • 

brought  as  heir.    Boc  the  ftat.  of  Gloncefter  fays  that  in  ^rit  of  coiTnage,  ayel^  and  befail,  the  plea 

fhall  proceed  1  for  thefe  are  anceftrel ;  but  where  he  claiins  of  his  own  poJQTeflioni  it  ihall  not  de« 

mur,  hut  Iball  proceed  by  the  commQn  law.    Br.  Age,  pi.  42.  cites  12  E.  4.  17.'  ■      6  Rep.  3.  b* 

in  Markhal'scafcy  cftes  la  E.  4. 17.  S.P^— And  it  feems  that  (xa)  in  Roll  is  nufprinted  for  {17.) 

See  (C)  pi.  [  10.  [So]  In  an  aj/^e  die  parol  (hall  not  dksmur  for  tbe  nau^agi 
tb  %^*tM*^  ?^^*'  demandant^  though  the  deed  of  his  ancejlor  be  pleaded  in  bar^  be- 
there.—-*  caufe  it  is  brought  of  his  own  pofleffion,  and  the  cttcumftances  JboUd 
See  (B)  pi.    be  inquired  m\t    12  £,4,  12.] 

10.  and  the 

note  there.     <    ■  Fitzh.  A£C,  pL  i8>  sites  Mich,  11  £.4.  17.    [And  thelaft  (la)  here  feens 
^  nufprinted.]  '  ' 

Fitth.  A^e,       [11.  So  the  parol  (ball  not  demur  in  this  writ  for  the  non-age 
pi.  18,  cues  of  the  demandanC)  if  a  fine  he  pleaded  in  iar^^io  that  the  circiim- 
,  a'n/fo\*^'  ffances  ibould  not  be  inqaired,     iz  E.  4.  12.] 

fcems  it  fhould  be  here. 

#^  -*■  "^       [12.  5^  if  z  foreign  releafe  be  pleaded  k;iV^  warranty j  in  which 
Fol.  142.  the  circumftances  fhould  not  be  inquired.     12  £.'  4.  12.] 
%,mtF^^fm^  I       £  jj.  In  an  a^ion  realj  if: the  tef^nt pleads  in  bar  the  feoffhient 

Jfthe  ancejior  of  the  demandant  with  warranty  to  %  S,  and  his  af* 
ignsj  whofe  affigme  he  isy  and  lays  that  ajfets  ddcended  to  the  plaintifi^ 
•.    *        -|  to  which  the  demandant  faid  that  nothing  dejcendedy  in  this  cafe  the 
t  ^49  J  parol  ihall  demur,  for  though  the  feoinnent  and  the  warranty  is 
not  in  queftion,  but  only  the  aflets,  the  which  the  infant  may  well 
try ;  yet  if  he  takes  this  iffue,  the  deed  of  thenuiceitor  (hall  bie  held 
*    to'be  confejfedby  him.    74)  £.  3.  I2*  b.  adjudged,    ii  £.  3.  Age  6. 
j6  £.  3.  Ace  45.  adjudged,  33  E.  3.  Age  153.  Contra  23  E.  3, 22* 
K  adjudged.] 

•  [  14.'  ^Qy  for  the.  fame  reafon,  if  in  zformedon  in  defcender  the  //- 
nant  pleads  a  feoffment  by  the  ancefior  of  the  demandant  to  jl*  and  J3. 
the  father  and  mother  of  the  tenant^  ana  to  the  heirs  of  tbe  father^  with 
Warranty y  and  that  they  are  deady  and  avers  that  ajfets  are  defcended 
to  the  demandant  within  age,  though  the  demandant  faid  that  B^  tbe 
tnother  of  the  tcnzi\t  is  yet  alive^  and  fo  the  tenant  has  not  this  waC'- 
ranty.     iiE.  3.  Age  6.  adjudged,] 

-  [  15*  Lv  affiff  againft  an  infant,  if  the  ijfue  be  whether  tb^  tenant 
te  a  hajiard  or  a  mulier^  which  is  to  be  tried  by  the  bijhopy  by  which 
his  blood  is  to  be  bound  perpetually,  vet  the  parol  (hall  not  demurs 
becaofe  this  is  of  his  tort,  and  there,  mall  npt^t^  aqy  d^y  in  this 
writ,:   ^&£.  3.  27«  adjudged] 

[16.  But  otherwife  it  is  in  zformedon  in  defcender  \  for  there,  if 
the  iflue  be  whether  tbe  tenant  be  a  bajiard^  Uk^  parol  iha|l  d^mur, 
13  E.  3-  Age  7.] 

[17.  But  otherwife  it,iai£  the  UTue  be  wbttber  the  dpnen^^tntt  ii 
a  bajlard.   13  E.  3.  Age  7.] 

18.  In  nuper  obiit^  where  land  was  defceHde4  to  ififUn^  and  tbe 
ne  reUafedta  the  other  and  diedy  and  the  heir  of  her  who  reUafed 
j^rou^ht  nufer  obiit  a^ainji  the  otbcr^  tblP  pbinuff  b€tn|;  withia  age« 

w4 


tpd  the  Unant  pleaded  the  nkafe^  and  the  demandant  denied  ity  Aerp- 
forc  the  tenant  prayed  that  the  parol  demur  for  the  non-age  of 
Ac  plaintiff,  and  fo  it  did;  quod  nota.     Br,  Age,  pJ.  76.  cites 
•  6E.  2. 

19.  In  quid  juris  clanlat  brought  by  an  inf^Jnf,  defendant /aid  that 
be  held  for  life  of  the  leafe  of  the  an^ejlor  of  the  infant^  without  imp- 
eachment ofwajie^  andjaving  to  him  the  advantage  of  the  deedj  be 
;i  ready  t§  attorn ;  and  DecauTc  the  infant  cannot  take  conufante  of 
tke  deed,  therefore  it  was  awarjded  that  he  attend  till  his  full  age, 
Br,  Quid  Juris  clamat,  pi.  2»  cites  43  E.  3.  ^. 

20.  In  fiire  facias  by  an  infant,  a  deed  inrolled  of  his  anceftor  wai  Br.  CcnfeT- 
"  j^aded  in  bar^  with  warranty  and  AjTets  defended^  and  he  prayed  ^.°°»  P^' ^ 

wt  the  parol  demur,  and  fo  k  did,^  and  yet  he  ihall  not  avoid  it  by  The  infant 
non-age,  durefs,  &c.  quod  nota,  by  Belknap  J.  in  the  end  of  the  ploadea 
cafe.    Br.  Age,  pi.  63.  cites  48  E.  3.  35.  S^^'and 

the  plea  was  nbc  taken*  but  the  parol  demurxxeiC 

21.  \iz  deed  with  warranty  and  affets  *  be  pleaded  in  formedony  or  ♦  3tit  if 
fnecipe  quod  reddatj  the  parol  ihall  demun    Br.  Confeffion,  pi.  8.  f««J»  *Je«* 

>n  affife,  the  circaniftances  ihall  be  iaqoired.    Br.  Coverture^  pi.  66.  citet  P,  N..B.  Fi^d).  I^ub| 

fiiic  Infra  setatem.    . 

/ 

22.  Tenant  in  tail  aUened  hyfne^  and  after  he  leafed  to  the  iffue  in 
tail  within  age  for  term  ofhif  life^  and  diedy  the  aiienje  brought  fcir^ 
facias  to  execute  thefine^  the  heir  in  tail  fliewed  this  matter,  and 
prayed  his  age,  and  had  'it;  for  it  was  adjudged  a  remitter  b^  the 
Mi-age.    Br.  Remitter,  pL  38.  citQS  22  £•  4.  7. 

(E)    For  Non-age  of  what  Per/on  the  Parol  ihall  [150] 

demur. 

J[x«  nPHE  parol  (hall  not  demur  for  non»age  ^/^^  i/;7^,  becaufe  Oaevwche^ 

-*    the  law  adjudges  him  of  full  age.    I).  3,  4.  M.  137.  24.  '^  |?r 
Contm  2  H.  3.  Age  149.  admitted.] .  Zt^j:;^ 

thjt  ihe  f>aroL  demar»  and  (hewed  that  the  king's  progenitor  gave  the  land  to  hinOf  but  becauie  h9 
did  noijbew  chariar  ofiU  kiag,  he  was  culled  of  the  warranty  ;  nor  would  he  (hew  other  thing  bf 
which  the  kmg  ought  to  warrant,  &c.    Fitzh.  Age,  ph  149.  cites  Mich,  z  H.  3. 

In  vris  of  rirht  brought  ^y  ibe  iinfr  of  the  U'\iin  of  his  anceftor,  the  defendaot  fleadtd  that  tfm 
Ipg  Vfos  tmibiti  agCf  nnd  demanded  judgment » if  during  his  nou-age^  &c.  But  per  Shard,  the  k'unj^ 
U  iwifg  ett!)er  withit)  age  or  of  full  age  to  his  advantage;  and  the  defiendant  was  awarded  to  ai>- 
lucr ;  and  iherei;f|>on  the  defendant  demanded  tlie  view,  and  had  ic  Fitzh.  Droit,  pL  ij^  cites 
Mich.  6  £.  ^. 

In  (cire  facias,  tie  gift  of  the  kUigJhaii  nut  he  ei^f gated  fy  his  nofi'Oge*  Vet  Thsrpe  J.  to  which  fc* 
mai  of  the  peers  and  fages  of  the  realm  agreed.  Hr.  Age,  pi.  34.  cites  a6  Aff.  54.  and  6  £.  3. 
TitzK  Age  89.  accordingly. 

Koce  that  of  lanti  9fthe  (bdchy  of  Lemenfitr^  mdoiUr  landi  'wU^b  ihe  king  has  at  Jukt,  kc.  the  «gi  if 
ttaMrial,  as  in  the  cafe  of  a  common  perfoa ;  for  he  has  them  as  duke,  aud  not  as  king ;  but  hj 
the  flttnce  of  i  E.  4.  which  is  a  private  sA  not  printed,  it  is  ann(xeJ  to  tU  cramfny  but  by  another 
private  iSt  in  the  time  of  H.  7.  1/  ii  Alfuwuxed,  and  made  as  in  time  sf  H.  4*  Br.  Age,  pL  5a.  cite& 
t  E,  6..— Ibid.  pL  7«.  cites  S.  C.     " 


{  2.  In  aa  ofiStP^  bf09g|lit  by  baron  andfermfor  tbt  inhtritanct  of 

'  M  4  tU 


Scc(T)pl.4j, 


i$^  age. 

thfjimty  die  parol  fhzH  not  demur  for  the  non^agi  ^the  har$n^  |)e« 
.caiue  in  right  of  the  feme.    D.  3,  4.  M.  137.  24.  J 
Sm(B)^        [  3.  In  writ  ofmefne  brought  hy  baron,  andfeme^  in  right  rfjhe 
X9'  2>.  c.    Jeme^  the  parol  (hall  not  demur  for  the  non^age  $[  the  feme.   21  ^.  3« 

4g«  85-  adjudged.] 
]lr-  C9ver.        ^  4^  Iq  detinue  againft  an  executor  upon  a  hailment  to  the  teftator^ 
VV^^J^l-  ftit  parol  fliall  not  demur  for  the  non-age  of  the  executor^     1 1  H. 

p.  40*^  D.J 

1^  5.  In  an  a£Hon  of  debt  brought  ageiinjl  haron  andfenUy  upon  thf 
obligation  of  thf  anceflor  of  the  jen\e^  the  parol  fhall  demur  for  the 
nonrage  ojthefeme^     8  £.  2^  Itinere  Cant.  Age  125.  adjudged.] 


4o  not      24  E.  3.  Age  134.  per  Shard.] 

jevj  point  chert.— —See  (I)  pU  4. 

T\\^\uA%tf  [  7*  AJenu  received  for  default  of  the  bar^n  fhal]  have  his  agc^ 
fciM'  i«^  though  the  baron  was  of  full  age.     18  £.  3.  33.] 

S«  3*  32*  S-  P*  p«r  Tl  orpf. 

But  where  8,  Jn  debt  againft  haron  and  feme  on  a  bond  by  the  ancejior  of  the 
fJ/z^eL-'  yi)W,  whereby  he  liound  himfelf  and  his  heirs.  They  pleaded,  that 
etrml  imio  am  the  femo  was  wttbitt  age  of  2 1 ,  and  prayed  that  the  parol  demur  dur« 
fSSgAtiM^  xiig'  her  non-age^  and  it  was  awarded  accordingly.  Fitzh*  Age. 
»j;^«-    pi.  125.  cites  I E.  2. 

nvttUti  agf,  and  in  ilehc  brought  upon  tie  bond  they  pray  liis  agej  the  court  denied  it.  Koy  69* 
^eeles  v.  Jb^okes,  and  cites  S.  C. 

*         ^*  • 

r  {  r  I  1  9*  If  the  joungefifon  enters^  and  is  impleaded  within  age^  the  parol 
*•  '^  Ihall  not  demof^^Mi  his  age  j  for  he  cannot  be  heir  by  continuance  of 
8.  ?.  per  pofleffion ;  contra  of  a  baftard  »  for  he  may  be  heir  by  continuance 
ThorpJ.Br.  qf  |K>fi;ffioni  per  Thorp  J.    Br.  Age,  pi.  65.  cites  21  E.  3.  4^. 

so*  cites  u  E.  3.  46. 

^^f^\^       10.  In  debt  it  was  agreed,  that  of  corporationrit  is  no  plea  that 

^i^cfan   *^  *  ^^^^  ^  within  age,  the  fame  law  of  an  abbot^  king^  andbifiop^ 

b^fiia/iitc  as  it  is  faid  elfeyrhcre,  fbr  they  arc  ^orpprations,  &c.  Per  Briggs,an 

3r.Age,pj.  infant  who  is  made  executor  may  make  a  releafe  of  debt.  &c.  as  well 
44. cites  20       »^  '   •         "•  '    '       ..     .-.  .  ^^^  .  •* 


t^iflgs 

^u^hiog  theif  beiKfi^e  ortcprporaponsi  cites  4  M.  1. 


II.  Note,  it  was  in  a  manner  agreed  by  all  the  juftices  in  C.  B^ 
jij  the  time  of  Queen  Mary,  that  if  a  parfon^  prebendary^  &€.  be  withifi 
aie  of  21  vears,  and  makes  a  leafe  of  bis  benefice  within  age,  yet  it 
Jball  bind  him ;  For  where  he  is  admitted  by  the  law  of  Holy  Churcl) 
to  take  it  within  age,  the  common  law  makes  him  able  to  demife 
jus'^encftce  w»tlun  aje.    Br,  Age,  pi,  80,  cites  4  M, 


age.  %^i 


(F)    For  the  Non-age  of  what  Perfon  for  a  CoU  FoL  14.3, 
lateral  RefpeSl  the  Parol  (hall  demur,  w->r*i# 

[it  TN  a  writ  of  right  where  battel  (hall  be  joined  in  grand  aflUe^ 
■*•  if  the  tenant  Jhews  any  matter  to  have  his  age,  which  makes 
bim  heir  to  the  fame  perfin  ofwhofefetfin  the  demandant  has  brought 
bis  tf^i^ff^becaufe-he  claimtd  to  be  heir. to  the  (ame  perfon^  he  (halt 
not  have  his  age.     32  £•  3.  Age  8i.  per  Thorpe  J 

[2.  So  in  2iformedon  in  reverter^  if  the  demandant  makes  himfelf 
hir  to  the  donor  as  heir  at  common  law^  and  the  tenant  claims  as 
pungejl  Jon  as  h^ir  to  the  donor  by  cufiom^  and  prays  the  parol  to 
demur  for  his  non-age,  yet  it  (hall  not  demur,  becauJe  both  claims  to 
bi  heir  to  one  and  the  fame  perfon*     32  E.  3.  Age  81.  adjudged.} 

[  3.  In  a  nuper  obtit  by  the  aunt  again/I  the  niecej  and  *  demanded  *  In  Roll  ic 
ofthtjeifin  of  the  father  of  the  auntj  who  was  grandfather  to  the  te-  ^^"Jj^^^'*' 
nanty  the  tenant  who  i$  in  by  defcent  from  her  mother  (hall  not  fcir»)*bac 
have  her  age,  becaufe  they  are  one  heir^  and  of  equal  condition  as  jo  Fitzh.  it 
to  privity  of  blood.     9  E).  2.  Age  142.  adjudged.     13  E.  2.  Age  ^^C^"*^*^ 
146.  per  Berr.  where  the  common  anceftor  died  laft  feifed,  as  this  iVk^o^*^ 
C2^e  before  is  to  be  intended,  as  it  feemsJ  by  ^/^arainM 

fii  fif  their  granJf.ttheTf  the  tenant fuid  that  bit  father  vtas  fiifed,  and  died  feifedt  and  b*  is  in  at  beir^  and 
prayed  his  age,  and  was  ouHed,  becaufe  tliey  claimed  all  by  one  and  the  fame  anceftor.  Br.  Ascb 
p!<  77*  cites  3  E  3.  It.  Cane— •^-'S.  P.  for  this  writ  is  brought  priocip^y  to  try  the  privity  of  thQ 
blood.   6  Rep.  4.  b»  ia  a  nota  by  the  reporter^  as  it  feems. 

[  4.  But  if  land  defcend  to  A.  B.  coparceners^  and  they  enier^ 
have  iffue^  and  die  feifedj  in  a  nuper  obiit  bv  one  of  them  againft 
the  o£er  within  age,  the  parol  (hall  demur  for  the  non-age  of  the 
tenant,  becaufe  their  common  anceftor  did  not  die  lajlfeifed.  13  £.  2« 
Age  146.  adjudged.     Contra  4  £.  2.  Age  137.  acyudged.] 

^5.  In  a  rationabile  parte  brought  by  one  coparcener  againft  ano" 
tber  widiin  age,  where  they  are  of  divers  venters j  the  parol  ihall  L  ^5^  J 
not  demur  for  the  non-age  of  the  tenant.  13  £.  i.  It;|nere  North. 
155.  adjudged.] 

[6.  In  a  writ  of  contributione  facienda  by  one  coparcener  againft 
^notheTy  the  parol  (hall  not  demur  for  the  non-age  of  the  tenant, 
though  he  fays  that  his  anceftor  died  feifed,  and  held  without  con* 
(nbution  to  be  made.    4  £.  2.  Age  136.  adjudged.] 

(G)    .Who  fhall  have  it  in  re/peSf  ofEJlate. 

[if  TF  an  infant  \k  in  by  tur chafe  he  (hall  not  have  bis  age.  If  a  man 

*  47  E.  3.  8.  b.  47  Aff.  4.  21  E..4.  19.  bv  41  E.  3.  Age  p^i^j^ 
39-  15  E.  3.  Age  S3.]  ':^t:^^ 

t'te  fin  it  infkaded,  he  fhall  not  tiave  his  age>  for  he  has  Uie  poflcffioa  by  purchafe.    Br.  AgCf 
P^  59.  cites  40  E.  3.  M. 

^ftf  if  he  vouches  himflfxxi  fare  the  tail,  he  ihali  have  his  age^  per  Belknap  J.  C^uaere.  Ibid,     m 
frJVC.  568,  pL  I.  S.P.  by  Clcnch.%-«*S.p.  Arg,  Qait.  »8.— See  pi.  x«. See  (K)  pj,  y 

[2.  [^a 


15*  %^ 

S.  P.  per  f  2p  [ifi]  if  a  Uafefor  life  be,  nmainder  to  the  right  heirs  $fj,  S. 

A°e  ^1^  12.  ^*^  '*  ^^^^  ^'  '*'  ''"^'  ^'^  *^^^^  within  age,  he  &all  not  have  his 
«tes's.c.  *  age  when  he  comes  in  by  aid  prayer^  for  he  has  it  bjr  purchafc,    7 

JeS.P.The   H.  4.  5»] 

i|{a;ne(heir) 

snakes  bim  a  pfU'shafor,  per  cur. 

•  Jnprarnpe       f  J.  K  Ac  i^»/  i&tfi  ^«  ^^*  /«  poffiffion  fufi^ent  to  anjiver  th^ 

fiiadcdibat  have  his  age,  43E.  3,  36,  ♦  30  £,3.  17.  11  E.2,  Age  144. 
tiifatber      admittci] 

iHedOiJsdof  -'  ... 

|he  fame  tenement*,  and  be  is  in  at  beir  by  dffirnty  and  -prayed  his  age.  The  plauttiif  ri^K^,  Thtdik 
futhir  didwbt  die  fifed;  Prift.  But  Wilby  faid,  that  though  his  father  did  not  die  {titoA,  yet  iftheu^ 
mant  ^m  in  as  btir^  bejSf.dl  have  bit  age.  It  was  the))  urgfd%  that  thi  father  in  bit  /If^-time  infeojlfett  him, 
mid  be  coititiued  that  fjtatei  Pi'ift-  But  Wilby  faid,  that  if  he  is  his  beir,  he  may,  sfter  his  father's 
deathj  fieA  the  one  rjtaie  or  tbc  other,  though  be  iafeeffd  him  in  fee  in  hts  life-time,  and  therefore  the 

Slaioliff  fhall  not  have  the  averment,  and  he  bad  his  age  by  awar^^*    Fiizh.  AgCi  pl>59'  cites 
lich.  30  £.  ^  17.  and  fays>  that  5  £.  3f  it  was  adjudged .accordin|(ly, 

♦  Fitiherb.       [/^^  As  \f father^  and  fin  and  heir  purchafi  to  them  and  the  heirs 

dtw's!cf^*  (f  the  father^  zxA  2iktt  the  father  dies^  and  a  real  aSlion  is  brought 

-which  fee     ogainjl  the  fon^  he  fhall  [not]  have  his  age  though  he  hath  the  re- 

at  pi.  3«  in  maijider  in  fee  by  defceut.  43  E.  3.  36.  *  30  E.  3.  ll*  adjudged, 
Clie  note,        ^^  g^  ^^  p^       3,^  j  f  . 

*  In  dower,      ^  j.  If  /^^  j^f  life  furrenders  to  an  infant,  who  has  dje  rcvcr- 
Vd^"^^  fion  by  defcent,  he  fliall  not  have  his  age.    Contra  *  45  E.  3.  13. 
Zi/This       }  I  IL  6.  2*  b«  22  E/4.  7.  b.  II  £.  2«  Age  144.  adjudged.] 
tiSaXttoibt 

kdty  rebdering  rent/»r  Ins  hf$^  the  heir  Ihall  have  his  age  in  the  life  of  the  tenant  in  dower;  for  i( 
is  a /j/irem&r,  and  the  heir  is  m  by  the  anceltor.     Br.  AgCi  pi.  S.  cites  45  £.3.  13. 

S.  P.  becaufe  he  has  the  poffefjion  by  furrender,  which  is  a  furchaje,   Br.  Age,  pL  59.  cites  40  £• 

3«  13*  , 

Br.  Age,  pi.  8.  cites  S.  C  and  wa$  of  a  kafe  hy  tenant  in  dower  »  the  beir,  rendering  rtntfor  term  of 

her  /ifo.  And  Finch  held  that  (he  heir  Ihould  have  his  age  in  the  life  of  tenant  in  dower;  becaulis 
this  is  afurrendtr,  and  th^  heir  is  in  by  the  anceftor. 

J  Br.  Agey.pjL  30.  cites  1  H.  6.  i.  which  \$,  ajpfi  agmnjitmant  by  the  eurtefy  aid  the  bar  h  reverfitf 
and  the  tenant  hy  the  eurtcfv  furrendtred  fending  tbe  w  iV.  and  died  pending  the  vnt ;  Per  RoU^  thj  heir  IS 
in  by  defcent,  uhich  P:iilon  agreed,  and  th.vt  if  he  be  impleaded  he  (i$\\  have'his  age,KC.  as  if  tbe 

land  had  defcended  to  him  i  quod  non  negator ;  but  yet  the  writ  awarded  good,b^ 
r  -  ^  ^  1  caufe  he  came  firl^to  the  poffedion  hy  his  own  a6i,  which  makes  tbe  writ  good  that 
L      V  J  J    it  ihall  not  be  a  voic:^  by  the  death  of  the  tenant  by  the  cu^te/y  after.— ^ Br.  Difo^t| 

pi.  17.  cites  S.  C.  and  5.  P.  by  Pafton. 

■ 

Fitzh.  Age,  f  6,  If  an  infant  be  in  by  abatement  and  not  by  defcent,  he  ihall 
s!c**"'"  not  have  his  age.  2  H,  5.  ix.  b.  12.  adjudgci  32  E.  3,  Age  81. 
'  '_^M_       adjudged.] 

Fol.  i±±»  f  7'  ^^  ^c  father  enfeoffs,  his  fm  and  heiy  in  fee  with  warranty^ 
^^-^ -^  and  a/Vj,  the  Ion  (hall  have  his  age,  becaufe  the  warranty  is  extinS^ 

•  Fitzh.  and  therefore  in  lieu  of  it  he  ihalTbe  adjudged  in  by  defcent^  ^  30  £• 
Age,  pi.  59.  3.  17^  b,  adjudged.  J  24  E.  3.  36.  h.J 

cites  S  C. 

•—Br.  Age,  pi.  26.  cites  24  c.  3.  77.  contra ;  for  the  fee  defcended  determines  the  franktenemenU 

— -«iitt/  if  a  man  iMfti  to  bisjm  wttbin  age  for  life,  and  afker  dies,  and  the  reverjvm  i*fe<nds  M  tht^ 
be  Ihall  have  his  age.   Ibid.— »S.  P.  ibiif.  pi.  ^9.— ~But  ibid.  pU  17.  cip^  9  E.  4I  il^  coDtrt  to 
this  that  he  ihaU  not  have  his  age ;  for  lie  has  his  polTeffion  .by  purcbaiie, 
:^  Fitzh.  Age,  pi.  X 05.  cites  S.  C. 

[8.  &  if  be  be  enfeoffed  by  his  fiuher  witbotet  warranty,  for  he 


< 


n^  deft  to  V  in  of  the  one  efi^te  or  the  other.   5  E.  3.  Age  6i« 
adjudged.]  ^ 

[  9.  If  the  heir  of  a  dijfeifee  enters  he  fball  have  his  age.  9  H.  4.  5.  Fitzh.  Age» 
*aH.5,  II.  b.J  P^"-^'"» 

S.  P.  by  Ihc  bcft  opinion ;  for  ihtJiatuteA'jtt  not  oufi  the  nges  but  of  the  hel/s  of  the  Jijafee  and  dijfefxr^ 
md  nafor  the  age  of  the  htir  of  the  feoffee  of  the  djfeijor,  which  fee  and  quaere.  Br.  Agt,  pi.  69.  citcs 
ai  E.f.  15.  and  50. 

*\\rht  father  tenant  in  tail  is  Sffetfcd^  and  the  ijfu§  mttri  v/itbin  agf,  he  ihaU  have.  Iiis  age*  Fitzlw 
AgjCt  pi.  21.  cites  Trin*  z  H.  5. 1 1. 


•  [lOi  If  tenant  in  tail  enfeo^  his  ijfue^  and  diesj  the  iflue  fhall  ♦S.P.  Br. 

have  his  age,  for  he  is  *  remitted^  and  fo  in,  by  defcent*     1 1  E.  3.  ^^^^^ 

Age  5.  t2i  E.  4*  19*  ^*  Temps  E.  i.  Remitter  13.  adjudged.  So  3.4V and 

if  ne  takes  the  eftate  of  the  difcontinuee^  j  F'tzh.  Age, 

.  •  ^  3« 

^Fitzb.  Age,  pU  11,  chesS.  C.  nccordrnglYf  though  it  was  objci5Ved  that  the  iiuie  was  in  bf 

porchife S.  P.  Br.  Age,  pi.  48.  cites  22  E/4.  7.  by  judgment.  But  per  Catefbyi  where  the  ilTue 

in  tail  recovers  by  formedon  upon  a  dying  feifed'  of  VM  anceftor,  he  Ihall  have  his  age,  and  e  contn 
QpoQ  a  recoTery  in  formedon  upon  a.  dif^ontinuance,  ur  by  cui  in  vita.  But  per  Qrian,  he  Audi 
l^ve  his  age  in  the  one  cafe  and  the  .other ;  for  he  iball  recover  as  heir. 

[  II.  If  aa  infant  be  enabled  by  cuftom  tp  kfive  and  to  alien  his  land  And  age 
at  a  certain  time,  as  at  j^  years  ofage,  or  when  he  can  meafure  a  j^^lij^j^ 

Erd  of  cloth;  after  this  time  and  before  his  full  age  of  2/,  he  fhall  cording  ta 
ve  his  age ;  for  the  cufiom  dees  net  extend  to  ibis  collateral  thing,  tiiecawiwt 
II H.  4, 36.  39  E.  3.  19.  b.  31  E.  3.  Age  54.  adjudged.]  .  i^^pf  ;^ 

Qtes  II  H.4.  29.— — Ftizh.  Age>  pi.  24,.cite$S.  C.  and  lays  the  fame  was  adjudj^d  accordioglf^ 
9&39E.3 Br.  Age,  pi.  28.  cites  39  E.  3.  10.  S.  P.  accordingly. 

[  12.  If  a  devife  be  to  the  heir  in  tailj  and  if  he  dieSj  &c.  that  ano^  •  So  whae 
ther  fikill fell  it,  the  devifce  (halL  not  have  his  age  j  for  he  is  in  by  theremaia. 
purchafeofthetail.     Quxre  ♦  3  H.  6.  46.]  w^dev!?ed 

o^er  to  another.  Br.  Agei  pi.  2.  cites.  S.  C.  but  contra  if  the  devife  bad  been  in  fee  to  the  heic 
•*— Fitzh.  Age,  pi.  15.  cites  S.C. 

[^3-  ^l^gift  te  to  the  father Jir  life^  die  remainder  in  tail  to  the  F|tzh.  Asq* 
fony  the  reminder  to  the  rtght  heirs  of  the  father^  and  after  liic  father  ^[^^^q^ 
iSeSj  and  the  fee  defcends  upon  the  fon  within  age,  yet  he  (hall  not 
liave  his  age,  becaufe  he  has  the  eftate  tail  by  purchafe.     24  £.  3« 
36.  adjudged] 

[14.  So  if  2Ljift  he  to  the  father  for  lifejihercmTAnder  to  a Jlranger 
it  fail,  the  remainder  to  the  fon  in  tail',  the  remainder  to  the  right  j-  <• 

heirs  of  the  father,  and  after  thcjlranger  dies  without  ijfue,  and  after  L  ^  54  J 
^t  father  diesy  and  the  fee  defcends  upon  the  fon  within  age,  yet  Fitzh.  Agc^ 
he  (ball  not  ligve  hi?  age,  becaufe  he  has  the  tail  by  purchafe.  24  E.  ^*5?c, 
3.  36.  adjudged.] 

15.  Land  was  given  to  the  baron  and  feme  in  tail,  the  remainder  Fitzh.  Ag«^ 
ft  the  right  heirs  of  tie  barony  and  after  the  baron  and  feme  die  with-  1\JI\^'q^ 
out  iffue,  and  E,  as  couftn  and  heir  of  the  iaron^  brought  formedon  in 
remainder,  ini  the  tenant  fold  that  the  demandant  is  within  age, 

and  yet  the  parol  fhall  not  demur,  for' the  i^emziAxatis  "purchafor 
bv  reafoa  that  the  fee-fimple  was  not  vefted  till  now.  Br.  Age, 
pi.  74.  cites  3  ?•  3«  I^.  Not 

16.  Precipe  quad  reddat,  the  tenant  faid.  that  A.,  was  feifed  and 

tfifcdtft  bi^forhfe^  remainder  to  B.  in  tally  remainder  over  to  C. 


zn  tailj  and  prayed  aid  of  B.  and  C.  in  the  fecond  tall,  anJ  of  Aq 
.  fame  C«  becaufe  the  reverfion  in  fee  is  defcended  to  him  within  age,' 
and  prayed  that  the  parol  demur;  and  it  was  held  that  the  parol 
fhould  aemur ;  for  though  the  poffijfion  be  by  purchafe^  yet  the/>f  h 
by  defcent.    Br.  Parol  pemur,  pi.  17.  cites  40  E.  3,  13. 

17.  A  man  leafed  for  kfej  the  remainder  over  infee^  am}  he  in  re^ 
marnder  has  ijfue  ana  dies,  and  after  the  tenant  for  lifo  dies^  the  iflue 
ihall  have  his  age  ;  for  the  remainder  is  defcended  tcf  him,  atid  yet 
tfie  pqffefEon  did  pot  veil  till  now,  and  he  £hall  be  in  ward.  Br. 
Agc>  pl»  54-  c»^^  33  H,  6.  5, 

j8.  Entry  fur  dtffeiRn  by  an  infant  of  his  ownfeifiny  the  tenant 
pleaded  afeomunt  of  rl.  O.the  ance/l$r  of  the  infant  plaintiffs  whofe^ 
heir  A<  is  tmth  warranty  and  prayed  that  the  parol  demur  for  the 
non-age  of  the  plaintift.  And  per  Littleton,  the  parol  (hall  not 
demur ;  for  the  a^ion  is  of  the  proper  feifin  of  the  demandant^  and  not; 
as  heif  9  and  this  is  at  common  hwy  and  not  within  this  ftatute 
nor  the  ftatute  of  Weftminfter  i.  Qujaere,  Br.  Age,  pi.  67.  cites 
12  E.  4.  17. 

Sr.  Age,  ph  X9»  If  the  dijpijor  enfeoffs  the  heir  of  the  diffeifee^  and  the  dijjiifet 
47.  cites  dfg^^  his  heir  within  age^  he  (hall  have  his  age  \  for  he  is  remitt6d% 
Ctoik/Ld  ^'^^  Remitter,  pi.  48.  cites  ai  E.  4.  78. 

others  in  C  B.  And  by  him  if  he  appeart  by  ^^ardlmt  and  imparUs  till  another  terra,  he  (hall  have 
Ikis  age  ;  and  thereforQ  it  feems  if  he  had.  a|ypeared  by  attorney. and  rmpai  led,  that  he  Ihall  not  Ijare 
hfe  aire;  for  then  it  llvdl  be  eftoppel  as  it  ieemst^— «*Br.  RemittcTi  pi.  37.  cites  S.  C.  and  $.?• 
yer  Choke* 

(H)     For  what  Thing. 

•  Brooke  [  I.  TF  the  tenancy  efiheats  to  an  infant^  who  is  in  by  defcent  in 
fays  it  feems  A  xhc  feigniorv,  he  (hall  have  his  age  of  it,     6  H.  4.  pi.  I% 

S^  td  •  '6  E.  3.  Age  46.  per  curiam.] 

if  this  heir  who  recovned  in  value  ihall  have  his  age  when  he  is  impleaded  of  this  land ;  and  fee  lo 
£•  3.  57'  tit.  Aid  in  Fitzh.  146.  that  the  aid  lies  in  this  cafe ;  and  note,  that  in  the  cafe  of  the  efcheat 
|he  age  lies.    Br.  Age^  pi.  51.  cites  S.  C. 

a.  If  a  man  recovers  rent  and  arrears  by  aflife,  or  if  he  recovers 
annuity  and  arrears  of  it  in  writ  of  annuity,  and  the  defendant  dies, 
and  the  plaintiff  brings  fcire  facias  againfl  the  heir,  he  fhall  not  have 
his  age  of  the  arrears  \  for  they  are  real^  and  parcel  of  the  rent  or 
annuity,  and  debt  does  not  lie  of  it ;.  but  if  the  judgment  "be  of  the 
arrears  and  damages,  then  debt  lies  againft  the  heir  of  the  arrears 
and  damages^  and  there  he  fhall  have  his  age,  and  this  feems  to  be 
in  default  of  the  executor.  Contra  in  fcire  facias  againft  the  heir. 
Br.  Age,  pi.  50.  cites  ^3  H.  8.  and  9  E.  3.  Fitzh.  Age  90. 

r  I  ?C  1  3*  A.  recovered  in  a  dum  futt  infra  atatem  againji  3,  by  default 
e^er  default.  Two  of  the  tenants  were  within  agcy  and  on  a  writ  of 
error  the  non-age  was  affigned  for  error,  without  allegii^  the  dying 
feifed  of  their  anceflor,  and  defcent  to  them.  Sed  non  allocatur. 
D.  I04«  pi.  10.  Mich.  I  &  2  P»  &  M.  Anderfon  &  al'  v.  Ward. 

Bendl.  131.       4.  W.  Tenant  in  taily  in  confederation  of  a  marriage  with  M*  in^ 

^  *  *  asi4 


ti^z* 


^S5 


^hfierofiy,  and  bis  heirs^  and  dud,  M^  h  fi»i  granted  the  Lamb,S.C. 
bus  /<?  T.L  and  his  heirs  during  the  life  of  M,  He  entered,  and  ^^^^^I'T 
ii  'fiifedy  and  his  fon  and  heir  entered^  againft  whoai  the  fon  and  43.s.c.£l 
hiiroflV,  brought  aformedon.  M.  wai  Jlill  living.  The  tenant  judged,  be- 
plc?.ded  non-age,  and  prayed  that  the  parol  might  denqur;  fed  non  ^"^«hehad 
flurratur,  becaufe  he  was  but  as  an  occupant  during  the  life  of  M*  und  by  de- 
^L%  169.  pi.  275.  Hill.  16  Eliz.  C.  B.  Waller's  cafe.  fccnt,  but 

as  an  occit- 
par.',  viixich  is  his  own  a£l  to  enter  into  th«  land,  and  aot  caft  upon  him  bf  the  a£t  of 
S.C.c:icdArg.  Can.  88. 


(1)     Parol  Demur*     Vouchee. 


[  I.  TF  2  coparceners  in  gavelkind  arc  vouched  as  one  heir^  the  pa-  ^^^  Vondu 

^  rcl  Ihall  demur  for  the  non-age  of  the  youngeft,  if  he  be  cu«  s*a 
/c^Jti)  yet  h^  is  youched  but  for  his  poilbffion*     43  E«  3.  19.]  — --Cootra 


if  rmfe  is  . 

fi  ^>'-t  \vhc:€':.non  k  was  (hewn  that  the  anceftor  died  feifed  of  Gavelkind,  which  defcended  to 
them,  and  thry  cnt<Treil  as  heir,  ice  and  the  demandant  replied  that  the  youngeft  is  not  feifed  oC 
anvlard dei-r.Ocd  from  the  fame  anceftor.  Br.  Parol  I>efncir,  pi.  7.  cites  S.  C— — Pitxh.  AgBp 
pi-  p.  r.:?i  \  n.  and  that  the  court  received  the  averment  of  the  demandant,  aad  awarded  tte 
vc':c>.w  to  a::*wer. 

[2.  lur.e  coparcener  be  vouched^  and  has  aid  of  the  other  ca>ar-  Br.  Aid,  pV 
c:*:'.?r,  who  is  within  age^  the  parol  ought  to  demur.    43  £•  3^  *7-  cites 

.    ^     ••  Fltzh.    ■ 

Counterplea  del  Ayde,  pL  to.  cites  S.  C# 

1 2  If  an  /a/j7«f  be  vouched^  and  bound  to  warranty  by  the^  deedrf  Fitzh.  A^ 
•  .'i  «'.'cr/?jr,  the  parol  fliall  demur  for  the  non-age  of  the  infant.  pl«49-  cites 

17  F.  3.  59.]     *^  ^  SC-ina 

^03  ri:.;,^the  vouchee  is  yet  within  age,  and  is  not  heir  of  the  baron,  and  fo  noc  within  the  fti- 
^^>  kc  ths  parol  (hall  demur. 

A  rcsT  Hull  have  his  age,  tbou^b  U  bcu  tmbkiT  in  the  land,  as  the  vouchee*  tt^pravee  in  aid.  &Q.  Br. 
^5e»  P^  3- cites  f  H.  6. 46.  • 

14;  if  a  feme,  tefiant  in  dower^  vouches  the  heir  of  her  baron^  Fiteh.  Ag«^ 
and  the  baron  of  the  heir,  the  parol  fliall  not  demur  for  the  non-age  f'^^'^j^^ 
tfthe  iaroHj  his  feme  being  of  full  age,  becaufe  the  baron  is  vouched  cordi^lyw 
only  for  the  heritage  of  the  feme.     28  E.  3.  99.  b.  adjudged.] 

[5.  But  the  parol  ought  to  demur  if  both  are  within  age^    *  aS  *  pitzh. 

£•  3;  99*  b.    But  quaere.     So  it  fliould  demur  if  the  feme  f  was   i-^^-'*^ 

joitkin  agej  though  the  baron  was  of  full  age.   Centra  28  £.  3.  90.  t  FoL  145. 

A  per  Will.]  v-^-v/-*^ 

Aje,pL 
ZM.  cites  S.C. 

[6.  V  &c  youngeft  fg^  enters  into  the  heritage  defcended,  the  pa-  [156! 
lol  fcall  not  demur  for  his  non-ag^  if  he  be  vouched  as  heir  within  .       ^     '' 
^g'\  if  the  eldeft  fim  be  of  full  iage  who  is  heir  in  right^  becaufe  he  ^^'  P«*ol 
cannot  be  heir  by  continuance,    21  £.  3.  46.]  fi!*^?^^^ 

S.  C.  per  TtaQrr«, 

[7.*  If  a  bajlard  be  vouched  within  age  by  reafon  of  his  p^pj/ion^  *  Br,  Parol 
the  parol  Ihall  demur  for  his  non-age,  becaufe  he  my  b$  heir  by  ^°»?«^  pi 


15^  Sge;  ': 

S.c.  per  continuance  alt  liis  life  without  being  reclaimed.  ^a^£*^.46f 
^rT"'.  "E- 3.  Ages.] 

b.  S.P.  in  a  notaby  the  reporter,  cites  20  £•  3.  Voucher  129*        S.  P.  Co.  Litt.  244.  b*  « 

Fitzh.  Age,  1 8.  If  zn  Infant  be  vouched  by  leffie  for  Itfe^^  by  reafon  of  the  re* 
pi.  59.  cites  verfionj  which  he  has  by  defcent^  the  parol  mall  demur,  though  he 
»e«  (gTT"  ^  not  the  franktcnement  by  defceat.    30  E.  3.  1 7.] 

Ic  7*  and  the  notes  there* 

Thbrnf chief      q  Stot.  ^2.  13  £•  I.  cap.  40.    When  any  doth  alien  the  right 

before  the     ^^^  ^ifi 

That  when  the  huiband  aliened  the"  right  of  his  wife,  thts  working  a  dKcontinuance,  and  the  wife 
driven  to  her  cui  in  vita,  or  her  heir  to  his  fur  cui  in  vtta,  thofe  juH  adlions  were  delayed  often- 
times, when  the  purchafor  vouched  the  heir  of  the  baron  being  within  age,  until  his  fullage,  which 
is  remedied  by  this  a^  And  this.  aA  reji rains  tU  common  law,  and  therefore  it  is  taksafii  iSij^is^ 
%  Inft.  455* 

This  JTuit  of      It  is  agreed  that  from  henceforth  the  fuit  of  the  tucnunty  or  her  bnr% 

taiAi  oniy  to  a  cui  in  vita^  or  a  fur  cui  in  vita^  which  are  the  proper  aflions  upon  an  alienation  made 
by  the  baron  of  the  right  of  his  wife,  the  former  words  being  [Cum  yuis  alienatjus  uxoris  fvtac  t]  for 
if  the  wife  be  tenant  in  tail^  and  the  baron  aliened  in  fee,  and  died,  and  the  wife  died,  the  iffut  in  tsil 
cannot  have  a  fur  cui  in  vita,  but  he  muft  have  biiformeSn  in  the  defcender  by  the  ilat.  of  W.  s« 
cap*  !•  and  in  this  a<£Uon  the  fmrehafor  may  vouch  the  heir  of  the  harm^  and  for  this  non-ago  the  parol 
IhaU -demur ;  for  that  aAion  is  not  of  this  ftatute.    2  Inn.  455. 

This  by  the       Shall  not  be  delayed  by  the  non-tige  of  the  heir^  that  ought  to  Vfor^ 

^nds  only  lo  the  heir  of  the  Baron  who  made  the  alienation^  and  therefore  the  heir  of  a  flranger  is  (mt 
of  this  uatute*    a  Inft.  455* 

if  the  vmtchee  Vfbo  ii  tenant  in  law  vouches  the  heir  of  the  baron  in  «  cui  in  vlt.tf  the  parol  (hall  demv 
by  the  ftat.  of  Wcftm.  ».  cap.  40.  For  though  the  *tvords  of  tho/a:ute  arc  gmeraly  yet  they  are  w- 
t$ntUd  when  the  tenant  in  deed  vouches  the  heir  of  the  baron,  and  not  when  tlie  tenant  in  law  voudies 
Him.    1  Rep.  15.  Hill.  32  Eliz*  in  Sir  W.  Pelham's  cafe,  cites  19  E.  5.  Age  z, 
'  In  cni  in  vita  the  tenant  vouched  to  the  "jjarranty  one  B,  who  entered  and  'touched  one  D,fonandhar 
ofont  A,  and  becaufe  he  is  vnthin  age,  prayed  t^t  the  parol  demur,  and  fo  it  did  by  jodgnient,  not- 
■^thftanding  this  ftat.  and  therefore  it  feeros  that  the  ftat.  is  it:ter.ded  only  of  the  wm-age  of  him  vaho^ 
VMtchtd  by  th$  itnantf  and  not  of  him  tvhu  is  vouched  by  the  frfi  vwchce*    Br.  Age,  pL  43.  cites  if 
£.4. 16. 

The  haron  aliens  to  A,  and  hath  {ffite  2  daughters,  and  dies ;  the  wife  brings  a  cui  in  yita  againfl  ^ 
who  vouched  the  daughters  as  heirs  to  the  baron,  whereof  the  one  only  was  wttkin  age,  the  parol  ftiall  nOC 
demur ;  although  all  the  coparceners,  which  make  hut  one  heir,~are  not  within  age,  and  the  wctdf 
are  per  minorem  setatem  heredi<:,  yet  feeing  by  the  common  law  the  parol  for  the  whole  flumU 
hav6  demurred,  judgment  fliall  be  given  for  the  demandant,  and  the  ttn.-wtJhaU  attend  for  ks  warm 
ranty  in  tht  whole  in  this  cafe,  wiffV  the  full  age  of  the  coj^arcener^  that  then  is  wi/ib'ji  age*  %  InCL  4$5. 

As  the  ac        But  let  the  purchafor  tarry y  which  ought  ntt  to  have  htm  igiurMt 
Xreinthe  '*"'  *'  *«"•?*'  *^'  "^^^  cf  another. 


Toncher  ftiaUl)^,  and  the  heir  to  be  vouched  are  fet  down  in  certain,  fothe  perfon  that  is  to ' 
is  alfo  fpecified,  fo  as  if  any  other  youch  the  heir  of  the  huiband,  the  parol  ihall  demur  for  bis 
age,  and  thersfore  the  pnrchafor  or  bnyer  of  the  huft)and  is  only  he,  by  reafon  of  this  word  (Emptor) 
that  is  bound  by  this  ftatute.    2  Inft.  455-. 

[I  C^  1  ^^^  therefore  this  emptor  mnft  have  3  pro^rtks ;  tft.  He  muft  be  empcor,  that 
5  /  J  h,  pxrchafor  immeSatel^  from  the  bdron,  and  therefore  if  this  emptor  .iliens  in  fee,  the 
alienee  is  emptor,  that  is;  a  purchafor ;  btit  becaufe  he  is  not  the  immediate  fare  haf«r  froia 
the  baron  (albeit  lie  may  vouch  the  heir  of  the  baron  as  aflignee)  yet  is  not  he  bound  by  ihisjtamim 
idly.  He  thiU  is  an  emptor  within  this  adl,  nmjl  be  the  tenant  in  ^(/againft  whom  the  cui  in  vita,  9^ 
iur  cui  in  vita  is  brought ;  and  thtrefore  2h  the  caft  before,'  if  the  2d  aHenu  voucIhs  him  thkjt\»9t  n^ 
mediate  emftelf'y  yet  if  he  vouches  the  heir  of  the  hu/hand,  the  parol  fliall  demur  for  his  non-ase,  aod  C^ 
demandant  (hall  not  have  judgment  mamtenanc,  becaufe  the  cui  in  vita,  5ec.  was  not  brought  agaioft 
kim  that  was  immediace  emptori  as  tenant  in  deed  of  tlie  land^  but  be  came  in  as  vouchee  f  fo  it  i» 

If 


ifhe  that  was  immfMaU  unptOr  comcth  in  by  r  re  fit  upon  default  ofwianffor  Irfcf  he  IS  not  bound  by  thif 
aft,  caula  qua  fnpra.  3dly.  Ho  muft  be  ipfi  fwptoij  aod  not  alter  ipfc,  and  therefore  if  the  imme- 
diate emptor  dies  albeit  his  heir  fitteth  in  his  ancellor's  feat,  and  is  alter  iden)>  yet  the  Beir  is  ml 
imidhy  this,  becaufe  he  is  not  tpfe  idem,     z  In(\.  456. 

He  that  purchafes  any  gjlatf  of  freehold,  be  it  in  fue-fimpte,  fee^tail,  or  for  life,  he  is  3tn  emptor  ' 
m  punhaior  within  this  a^>  ani)  yet  the  words  thereof  be,  qui  alienat  jus  uxoris  fua.    2  Inft. 
456. 

Atfo  if  baron  aliens,  though  it  be  favfiovahtiM  eonjijiratiw,  yet  is  be  an  emptor,  that  is,  a  por-^ 
chafor  within  this  ftat.    z  Inft.  456. 

Until  the  age  ofbi$  warrantor j  t9  have  his  warranty*  And  at  ihm 

full  age  of 
the  vouchee  the  tenant  (ha  1  fue  a  rc-fummons.    9  Inft.  456.— See  (P) 

Thb  aA  extends  as  well  to  a  warranty  in  law  for  example  in  refpeCt  of  a  rcvcrfion,  &c.  as  to  t 
warranty  indeed.  And  albeit  tYwJlat  of  5a  H.  8«  notwitl^widing  the  alienation  of  the  hulband^ 
kc^a  1$  tht  ivtft  tmd  htr  brirs  a  rigbi  u  ader^  as  bv  that  a£l  appears,  fo  as  the  wife  or  h^r  heirs 
arenot  drifen  to  their  action,  as  at  the  time  of  the  making  of  this  a<ri  they  were ;  and  therefore  this 
aft  may  feem  to  foroe  CD  he  of  no  great  ufe,  yet  for  divers  points  of  notsble  learning,  and  for  the 
difcofliog  of  like  cafes  (landing  upon  iiice  reafoo,  Ld*  Coke  fays^  he  held  it  very  profitable  and 
cefibry  to  be  explained,    a  Inft.  456. 

10.  In  «  praecipe  quod  reddat  the  tenant  vouched,  and  the  fherifF 
afterwards  retunud  that  the  vouchee  was  dead*  The  queftiom  wajL 
DFhether  die  tenant  might  revouch  at  large  one  as  Ton  and  heir,  and 
ib  pray  that  the  parol  might  demur  for  the  non-age.  It  was  clearly 
the  ofiaion  of  the  court,  that  if  he  was  not  under  age  the  tenant 
might  revouch  at  large,  becaufe  the  firft  vouchee  never  entered  into 
^ewarrannr;  but  whether  tf;f^f<;/f^iirtf^r  might  be  vouched,  tb6 
court  would  advife.    D.  7.  pi.  7*  Trin.  28  H.  8.  Anon. 

11.  In  a  formedon  the  tenant  vouched  one  J.  as  coufm  and  heir  S*C.ei( 
*>  Sir  R.  T.  and  prayed  that  for  his  non-age  the  parol  mig^t  de-  f^^:^^ 
mur;  but  by  C.  B.  he  ought  to  Jhew  how  he  is  coujin.    D.  79,  l^rsQiT  • 
fL  47*  HilL  6  &  7  £.  8.  Colvil  v.  Huddlefton.  and  aifo 

"  ctes  r6 

£•  3.  tit.  Age,  and  15  £.4.  46  £.  3.  25.  and  21 E.  ^.'tit.  Voucher  54^ 


(K)     Parol  demur.    Frayee. 

[x*  TP  J  n  an  aflion  agalnft  tenant  by  the  eurtefy  he  prays  in  aid  SP-'dr. 
*  9fthe  heir  within  age^  the  parol  (hall  demur.  43  £•  3.  36.]  ^^^^'^^J^ 

I3.(b)^  ■But  if  a  writ  of  error  be  brought  againft  a  tenant  by  the  cut  cefy,  the  parol  IhuH  not.de- 
nar  for  the  non-a^e  of  httn  in  rcverflon,  iUid  by  Haughton,  and  agreed  by  Cofce,  becaufe  he  is  not 
iiBaab   RolUlUt>.i5X. 

(a#  But  in  fcire  facias  againji  tenant  by  the  eurtefy  to  execute  a  Br.  Age, pi, 
ncovery  in  a  centra  formam  collationis  agamft  an  abbot,  if  he  prays  s'c^  Aid 
in  aid  of  the  h^r  within  age^  the  parol  ihall  not  detnur.    -%  H.  4.  itesbutnot 

16,  h,l  age.— Sec 

^  (B>pl.49. 


iQ  as  nght  heir  to  J.  S.  wnich  is  by  turckafc.    7n.  4.  f.  ad-  afine,  tho 

jtigecl.    tiH.4.74.    a?  E.  3- 870-  ' \Z'JfL 

Am  h%Uim  tmg  tht  rtmavidtr  t»  fbt  ri^ht  hnr$  ff  W.  K.  «rtt  w«f  J^  at  tht  lint  (f  tbtjin^^  gndj.  is 

btir 
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in>  tvfKI^.  fti«l  pnycd  aid  of  himi  ?nd  tint  the  parol  demur  for  his  non-af![ef  and  the  aid  waA 
grantody  hut  the  ripiniun  was  that  Che  age  does  not  lie,  hecaufe  he  is  purch;ifor  l>y  name  6f  heir; 
and  ihall  not  he  in  ward,  nor  \>3Lf  a  relief,  and  yet  it  was  agreed  chat  ba^ordy  was  a  goOd  pleaL'  Bn 
Ag6,  pi.  15.  cites  $.  C— Fitzk  Age,  pi.  23.  cites  S.C* 
f  Fitzb.  Age>  pL^ioS.  cites  S.C. 

♦  FItzti.  [  j^  \^So]  if  leflee  for  life  has  aid  of  him  in  reverRon  within  agri 
Age,  pi.  24.  ^j,^,  J  J  j„  hjdifctnt^  the  parol  (hall  demur.     ♦  ri  H.  4,  30.     +11 

cites  Mich.     TT  /•  \1     -L     oV  -o  T^  A  "^    *»     '    « 

II H. 4. 19.  H.  6.  10.  b.  %  i8  E.  3.  33.  30  E,  3.  17.  14  E.  3,  Age  87.  ad- 
swdtfiovgh  judged.] 

it  was  ob- 

ft&tfX  that  the  land  was  gavellund,  and  that  the  cuftom  is,  that  the  heir  fhall  I  ave  his  land  at  x^ 
sind  may  alien  it  at  fuch  age,  and  that  in  this  cafe  the  heir  was  more  th^  1 5  ;  hue  the  court  b^d, 
that  as  to  the  prayer  in  aid>  they  ought  to  adjudge  according  to  tiie  comaioo  law,  and  unlefs  otber 
ibacter  was  fhewn,  the  parol  ihould  demur.  ,    . 

ff  Fitzh.  Age>  pi.  17-  cites  S.  C. 

X  Fiub.  Ag^>  pL  13.  cites  5.  C. 

?iczh.  Age,  [  5.  \i  UJJiefor  life  be,  the  remainder  t9  the  right  heirs  of  J,  S* 
^es  S^'c      ^^*  '^  deaOj  and  after  the  right  heir  dies^  his  heir  within  age^  and 

leflee  has  aid  of  him,  the  parol  ought  to  demur^  for  he  is  in  by 

defcent.     27  E.  3.  87.] 
Fitxh*  Age,       [  6.  So  it  J.  o.  at  his  death  has  2  daughters  and  beirsy  and  a^r 
^h  ^^*        the  one  diesy  and  her  part  defcends  to  her  daughter  within  agtj  the 
.  parol  ought  to  demur  for  her  non-age,  though  the  atmt  be  in  by 

purchafe,     27  E.  3.  87.] 

*  The  age  [  7,  In  annuity  againft  a  parpm,  if  he  has  aid  of  the  ordinary  and 
JSaS  he'  /jfr««  within  age^  yet  the  pared  fhall  not  demur  for  the  non-age  of 
an  Mt pray  the  patron,  for  the  charge  does  not  lie  upon  the  patron,  but  upon 
it  tapfii      the  parfon.    *  1 1  H.  6. 10.  b.    \  21 H.  7.  41.     15  H.  7.  Age  127. 

iefrrc prffcedcndo gratdtdj  and  alio  thi  hfi  ts  not  to  Jail  upwt  the  patiM,  but  upon  iheparfin  |  per  Babklfi^ 
ton.  But  Brocjie  fays  it  fyems  to  him  that  this  is  but  a  flen^er  reafon ;  for  by  this  the  p<^rom0gi  is 
Hjat  ^uor/e,  which  is  the  caufe  that  the  parfon  fhall  have  aid  of' the  patron.  Br.  Age,  pi.  7a.  cites 
II  H.  6.  1 1.  Fitzh.  Ajc,  pi.  17.  cites  S.  C.  Bn  Aid  del  Roy,  pi.  105.  cites  S.  C. 

"I*  S.  P.  But  Keble  was  of  opinion,  that  fur  the  fame  reafon  that  the  parfon  (hall  h.ive  aid  of  tho 

patron,  the  patron  fliail  have  his  age.    Br.  Age,  pi.  29.  cites  11  H.  7. 41.  and  there  is  a  qinerer 

whether  when  the  patron  comes  by  procefs,  he  may  not  have  his  age,  though  the  parioa  cannot 

have  it  at  his  prayer.        ■    Fitzh.  Age,  pU  127.  cites  S.  C.  S.C.  cited  by  Uaughton  J.  Roll 

jKep-azj.  J 

♦Fitzh.  [  8.  If  he  in  reverjion  hy  defcent  he  refceived for  default  of  tie  lef^- 


«i^s.  P  i^'     .79-  adjudged.  14  E*  3.  Age  86.  adiudgctd.   9  E.  2.  Age  J  14a.  ad- 
foniedon ;  judged.  13  E.  2.  Age  147.  adjudged.  30  E.  i.  Itincre  Comub.  Age 
and  pi.  (52    150.  fudged.! 
and  53)  are  ^ 

printed  by  miftake. 

X  This  Ihould  be  pi.  143.  for  though  both  pleas  are  of  the  iame  year,  yet  pi.  142.  is  of  a  dilieftflC 
terxBy  and  not  S.  P. 

Iti/cirffadai  wt  of  a  Jim  the  Uwawtpkadfdto  ijpu^  ojuf  then  madt  dtfctult,  whereupon  ^am  mot  J?.  «nf 

Jiaid  that  thf  tenant  kid  hit  for  term  of  fifty  the  reverjion  to  htm,  and  prayed  to  be  received,, 4Me/  smtm  rm 

teived,  evtdpU«ded  to  ijite,  and  siiurw^rds  died  pending  the  ijfuey  wberenpof^  ^m  eee  S,  ami  Jiaii  tkM  JL 

I  idiad^  and  that  be  isjm  and  heir  to  X.  and  that  he  has  the  reverjim  h  defcent,  and  pray^  to  be  r«c«v«d^ 

and  to  he  was,  and  faid  that  R,  his  father  die4feije4  of  the  twefafi^^,  ^ubich  ofe&fi^odtm 
r  1  f  O  1  ^*'  ^^'  and  that  he  is  within  ajgt,  and  praved,  fcc. "  Bui  Herlc  bid  him  defeiul  l^riglK 
L  . ^y  J    now  that  he  was  received,  or  othecwife Ceifio  llK»uld  be  given  of  theiand^;  wten» 

upon  S.  pleaded  in  har,  and  fo  to  iffoe-    Fitzh.  Age,  pi.  lu.  cites  Trin.  7  £.  «.  ag» 

— $^C.  cit9d0.29S,B.  iapLat* 


^r^ 


[^  [Sj*  If  2  l«  nvirfim  by  defiant  are  refceived  for  default  of 
dielefle^  and  the  one  ts  within  age^  the  parol  fhall  demur*  i8 
£,3, 12.  adjudged.] 

[  10.  [9]  li^.fenu  in  by  Mant  be  refceived  by  default  of  her  ba-^^  *  13  E.  !• 
r«»,  At  parol  fhall  demur  for  her  non-age,  though  the  *  ftatute  ^P-.  3- 
be  paratus  petenti  refpondere.  f  18  £•  3.  33,  5  E,  3.  Age  6j,  ad-  Ag^^p^' ,3, 

[11.  [10]  /»  tf»  tfvwt/fy  for  a  rent-charge  referved  upon  a  pur-  r  **'N»<-n 
party,  if  the  flaintifffieffei  for  life^  has  aid  rfbim  in  reverfton  within  Fol.  i/^b^ 
agijifikf}  is  in  by  defcent  m  the  reverfion,  yet  the  parol  fhall  not  ^*V^*^ 
demur.    16  £,  3*  Ase  48.  adjudged.    It  feems  by  this,  that  the 
land  is  not  in  demand.     See  the  book  in  aid  r3i»    This  was  in  a 
fecond  ddiverance,  where  the  &ther  of  the  prayee  was  fummoned 
to  join  in  aid  in  the  firft  a£tion,  and  nude  default|  but  it  feems  that 
this  does  not  alter  the  cafe.] 

12.  In  pracipe  quod  reddat  the  tenant  made  default^  and  afier  de^ 
fauk  came  y.  ^  and  prayed  to  be  receivedy  inajmuch  as  fr.S.  was 
feifed  infee^  and  infeoffed  the  tenant  and  the  father  of  the  prayee^  and 
the  heirs  ffthe  father  of  the  prayee^  and  his  father  died^  and  he  is 
within  agcy  and  prayed  to  be  received,  and  that  the  parol  demur 
for  his  non-age,  ana  it  was  admitted  that  the  parol  fhould  demur  \ 
but  \t  is  (aid  there,  that  in  an  ancient  book  it  is  adjudged  that  the 
heir  upon  receipt  fhall  not  have  his  age^  (or  ,itic  Jiatute  fays  that 
be  Jhall  be  paratus  petenti  refpondere*  Br#  Age,  pi,  70,  cites  44 
E.  3.  6. 

(L)    At  what  Time  it  ought  to  be  demanded. 

[  !•  1 F  a  man  has  aid  of  an  infant^  and  of  the  king^  becaufe  the  in-  Br.  Aj^^  pU 

*  fant  is  in  ward  to  him  after  a  procedendo^  the  parol  fhall  not  ^c^^-^^d  * 

demur  upon  demand  for  the  non-age  of  the  wardy  though  it  ought  was  denied 

to  have  been  granted  if  he  had  demanded  it  at  the  time  of  the  aid  becaafe  he 

prayer;  lor  &  procedendo  commands  the  judges  to  proceed,  and  d»d  not  pray 

he  ought  to  have  Jbewn  it  in  Chancery,  in  Jiay  of  the  procedendo.  Pitziu  AgT 

{I  H.  6*  |0#  b,]  p\  x^,  citci 

S*  C    ■-'■^ip 
Sec  (K)  pi.  7.  S.  C.  and  the  notc^thcrc; 

(M)     Counterplea.     What  fhall  be  a  good  Coun^ 

terplea. 

C'*  TP  a  man  fays  in  an  9^on,  in  which  the  age  lies,  that  his  inpra^u 
anceflor  was  feifed  in  fee,  and  died  feifed,  and  this  defcend-  9"^^^*^^ 
fd  to  htm  within  age,  and  prays  his  age,  it  is  a  good  counterplea  faf/!^lif 
thaf  bis  ancejior  did  not  die  feifed*    29  E.  3.  6,  b.     But  quaere,  J       fitiMr  was 

J^fdfidf  and  he  IS  in  as  heir,  and  prayed  his  age,  and  the  dtmandant  ftni  that  the  fa* 
ther  of  t^e  ceniant  bad  nothing  in  dtmejnt,  in  rcvtrfim^  nor  in  asEliom*     Per  Finch,  This  is     f   -f  /^/^   1 
<io  plea  s  for  you  ought  Uijhrm  that  he  abaud^  or  the  like ;  fur  otherwife  it  is  only  ar-     L  -  ^^   J 
gnmeat  ;  for  it  nuy  bt  that  btrecovcrtd  at  be  iff  or  that  he  tnfttedby  rtvetfim  dtfctndcdy  &c. 
Wherefore  Finch  awarded  that  b«  (hall  liave  his  azo.    Br.  Age;  pi.  7.  cit«i  43  £.3  iS. 

Vol.,  II.  N  [  3t.  if 
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[2.  Il^  aft  infant^  upon  default  of  the  tenant^  prays  to  be  received^ 
becaufe  the  tenant  is  tenant  By  the  curtefy  after  the  death  of  his  mo- 
ther, the  reverfton  to  him  by  defcent  as  heir  to  his  mothery  and  ^xpiy% 
the  parol  to  demurs  it  is  a  good  counterplea  of  the  age  that  the 
land  was  given  to  the  mother  and  the  firjl  bafon  in  fpectal  tally  and 
the  baron  died  without  iffiiej  and  (he  took  the  tenant  for  her  2d  baron^ 
fo  the  id  baron  in  by  abatement.  32  £•  3.  Age  55.] 
It  ought  2*  A  counterplea  to  bar  another  of  a  right  of  privilege,  which  he 

T^^^nt.  oug**^  ^o  ^v*  ^y  ^^^  '*w»  ^  **^  ^^  ^65  *^  ^^*'  ^^  be  full  and  cer* 
I^Dii  Rep.     tain  \  per  Crooke  J.  Roll  Rep.  325.  cites  3  £•  3.  49.  4  £.  3.  40. 

32;.  per 

Crouke  J.  cites  43  £.  3. 18.— ——3  BuUt  144.  S.  P.  by  Coke  Ch.  J. 

4.  It  is  a  good  counterplea  of  age  of  a  vouchee,  that  he  is  dead \ 
per  Crooke  y     Roll  Rep.  325.  cites  7  E.  3.  27. 

5.  In  pracipe  quod  reddat  the  tenant  alleged  defcenty  and  that  he 
is  in  as  heir,  and  within  age^  and  prayed  his  age,  it  is  a  good  coun» 
terplea  that  the  tenant  and  his  father  purchajed  jointly^  and  he  is  in 
by  the  furvivor^  and  traverfe  the  defcent.  Br.  Counterplee  de  Aid, 
pi.  30!  cites  39  E.  3. 

5.  p.  by  6.  It  is  a_good  pfea  that  he  had  an  elder  brother.  ,D.  137.  pi.  26. 

^uK    Hill.3&4P.&M. 

3Z5.  cites  27  H.  6.  I.  4  £.  3.  41  £.  3*  a8.-— «S.  P.  by  Coke  Ch.  J.    3  Bulft.  144*  cites  4  £.  3. 40* 

s.p.  bf  y^  So  it  is  a  good  plea  that  his  father  was  attainted^  &c.    D. 

Roffi-    137- Pl- a6.  Hiff.  3  &  4  P.  &  M. 

325.  ciceS4o£.  3.  14.  48  £.3.  21  £.4. 

Bajlardy  is  g.  Countcxplca  of  age  (hall  not  be,  but  where  it  appears  that  he 
lt\\  formed  '^  "^^  ^^''''  ^^  ^  baftardy  or  one  who  is  not  in  as  heir^  but  by  pur- 
don  in  re-  chafe,  or  in  cafe  of  inevitable  necejfity  5  per  Coke,  Crooke,  &  Haugh- 
mainder.  toji.     Cro.  J.  393.  pi.  5.  Mich.  13  Jac.  B.  R.  in  cafe  of  Her^rt 

3  &  4  p.  &  M.-^— •$.  P.  by  Crooke  J.  RoU  Rep.  325.  cites  40  £.  3.  14.  48  £.  3.  21  £.  4. 


{N)    In  what  Cafes,  if  the  Parol  demur  againji  one^ 

it  (hall  againji  another  xtlfo. 

[  I.  T  F  *l  are  vouched^  if  the  parol  demur  for  the  non-4ige  of  the 
-*  one,  it  (hall  demur  for  die  other  alfo.     45  E.  3.  23.]  • 
[  2.  If  aid  be  prayed  by  2  coparceners^  fcilicet,  the  aunt  and  the 

niece,  and  the  aunt  has  the  remainder  by  purchafe^  and  the  niece  is 

vfithin  agCy  and  has  the  remainder  by  defcenty  the  parol  (hall  demur 

for  both.     27E.  3.  87.] 
[161!       [  3-  ^^  if  aid  be  prayed  by  one  coparcener  of  7,  other  coparceners» 
\  .  of  whom  the  one  is  within  agey  and  the  other  of  full  agey  the  parol 

%'7Zhj     fl^  ^^^""^  for  air.     33  E.  3.  Aid  of  the  king  109.] 
one  coparcener.    Br-  Kffi^  pL  58.  cites  9  H.  9. 47.    But  it  ihould  be  9  H.  6. 47.  •• 

[  4«  If  one  coparcener  haf  aid  of  the  other  within  agey  if  the  parol 

fluOl 


I 
I 


^it 
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&all  (iemur  fdr  the  noii-age .  of  one,  it  (hall  demur  for  both.  9 
H.  6.  47.] 

[  5.  if  the  tenant  vouches  himfelfanjy.  as  heirs^  and  y.  is  within  Fitzh.  Age, 
bge^  the  parol  fhall  demur  for  both^     13  £.  3^  Itinere  North.  52.  P^*  S^*  ^.c. 

hot  the  S.  I*,  and  therefore  feems  miipriuted. 

[  6.  In  dumfttit  infra  atatem  hy  2  coparceners  ofthefeifm  of  their  •  fitzh. 
•  coparceners,  [anceftor]  for  the  non-age  of  one  of  the  deman-  ^J^^I^'q^^ 
danls,  all  the  parol  ought  to  demur,    D.  3.  4  Ma.  137.  25.  30  ^ndWerc 

E.  3.  7.  b.]  the  word  is 

(anceftor.) 
The  words  of  D.  137.  b.  pk  25.  are,  that  in  dum  fuit  infra  aetatem  of  the  demife  made  by  his  an* 
C^Aor  who  died  before  his  fall  age,  or  ftir  the  non-age  of  one  of  the  demandants  the  entire  parol 
fhall  demur.        [And  io  the  word  coparoeners  in  tho  laft  place  feetns  to  be  put  in  by  miAake  of 
the  printers.] 

[  7.  Sfl  the  parol  Ihall  demur  for  both  in  a  non  cbmpos  mentis  by  1  r"*-^-  -1 
eopaneners  of  the  feifin  of  the  anceftor  for  the  non-age  of  one.    D.  Fol.  147. 

3.  4.  Ma.  137.  25.]  ^-y  -^ 
[  8.  [5tf]  In  a  writ  of  entry  fur  dijpifin  hy  2  coparceners,  of 

iMiich  the  one  is  within  vgCy  qui  non  proTequitur  Upon  fummons,  yet 
the  parol  (hall  demur  againft  the  other  alfo.  12  E.  1.  Itinere 
Wilts^  Age  130.  adjudged.] 

[9.  If  a  writ  of  error  be  brought  agaifijf  the  heir  of  the  recoveror^  S.  p.  Br. 
tiithiii  age^  and  a  fcire  facias  againft  the  tertenanty  if  the  parol  de-   f-J^j^'y  |[ 
ihurs  for  the  heir,  jret  it  {hall  not  demur  as  to  the  tertenant.  9  H.  6,  ^6.  fays  it ' 

4.  b.  Fbr  the  heir  fhall  not  be  at  any  prejudice  if  it  be  reverfed  as  was  much 
to  the  tertenant.]  ,\^>;^^« 

ihould  demur  againft  both,  or  pt-ocecd  aj^ainft  the  leitenant,  but  leaves  it  a  (Juxre.— Fitzh-  Error, 
I<1. 10.  cites  9  H.  6.  46.  and  the  book'  in  Roll  feonis  to  be  rnifprintcd.-^^i— Fitzh.  A^Cj  pi.  16.  cit^ 
Mich.  9  H.  6, 17.  that  the  parol  (hall  demur  z%  to  the  heirj  but  that  they  Ihall  go  to  the  examina- 
tion of  tlje  errors  as  to  the  other  immediately.— S.  P.  Br.  Age,  pU  21.  cites  19  H.  6.  25.  which 
feems  to  be  right,  and  the  book  in  Roll  mUprintf  J.— And  Br.  Parol  demur,  &:o.  cites  fe.  C.  and  that 
aTcer  long  argument  it  was  agreed  that  it  ftiould  demur  agaiuiit  the  hoir  only,  and  that  the  tenant 
fiioolj  anfvrer. 

f  io.  If  a  contra  formam  coUationis  be  brought  againft  the  olhot^ 
^i  fcire  faiias  againfl  the  terti7ianty  who  is  in  by  defcent^  and  he 
has  his  age,  yet  £e  parol  (hall  not  demur  as  to  the  abbot.     9  H* 

[li*  If  4  enter  into  a  recognizance^  2Jii  after  one  dies,  his  heir  *  ^^-  \z^p 
within  agCf  in  z  fcire  facias  aga'inji  the  heir  and  the  others^  the  pa-  l^i^^^^^l^^ 
r^  fhall  demur  againft  all.    *  29  AIT.  37.  adjudged.  29  E.  3.  39.].  s.P.'— ^ — I 

Upon  This 
Wi»f  pleaded,  the  parol  (hall  demur  againft  -.ill  (if  the  dtmandant  does  mt  deny  it)  ivithcut  f,f0:ejt  9^ 
^nirt facias  to  be  vieweiL    Ur.  Parol  demur,  aec,  pi.  16.  cites  S.  C  -^— Br.  Age,  pi.  36.  cites  S.  C. 
nd  5.  P.  i>    i.  Jitih.  Age,  pi.  73.  cites  S.  C— — 3  Rep.  13.  a.  b.  Ciies  S.  C  and  29  E.  3.  50.  Sir 
John  Laogford's  cafe. 

Two  Mtered  into  ^Jiatvh^  and  one  died-,  Ws  hetr  within  aj^e  \  it  was  moved  thrt  the  rxttn*  fhrtlt 
^Mrjbecaufe  the  ufura  recurrit  [non  currit]  conttaharedehi  iafra  atatcrn  cxiftentem,  npd'ciTrd 
17  Aff.  4*  per  Mowbrey  I  and  foit  wai  agreed  by  the  court.  H«.  59^  Mich.  3  Car.  C.  2.  WiU 
kthfoo't cafe.«    ■'    ■■'  Set  (C)  pL  7. 

[12.  In  a  fcire  facias  againft  the  tertenant  s  to  have  execution  cf  T  j52  ] 
images  re-covered  againft  J.  S*  if  the  parol  demurs  agairjl  one  c/  5  p  ^^^ 

N  a  the 


1 6i  90C* 

f«ifr«  whtrt  tbt  terteftantt  for  his  ncU'tee,  it  dull  demur  againft  afl.  24  £.  %> 
if/ '"'•  *8.  adjudged.] 

againft  the  aaceftor  who  <lies»  the  heir  fliall  not  have  his  age  in  fcire  (adas ;  for  the  titU  ofthtm» 
tTfvr  is  d'f^rwtd,  Br.  Age,  pL  24.  cites  S.C.— — Fitzh.  Age>  pi.  loa.  cites  $•  C*  S.  C.  cited 
3  Ren.  13.  a.  And  the  Reporter  infers  from  thence»  that  if  there  ht  grtmdfiubtryfaihir^  and  z 
daagbtirSf  9ndjuelgmctii  is  givtnfw  dthi  or  damages  ftgautfi  ibe  gratuif other,  and  tbea^  dieSf  and  the /a* 
t(ftr  £esf  «mif  tbi  daurbitrs  being  noitbtH  and  the  other  of  full  age,  and  partition  is  madg,  the  eldeft  Ihall 
not  be  folely  chargedy  but  (hall  take  advantage  of  the  in&ncy  of  her  iifter ;  for  boHi  the  heirs  ara 
but  in  one  and  the  fame  degree. 

So  if  one  bound  in  a  recognixance  has  ifTiie  2  daugbten,  and  diet,  and  they  make  partition^  the  ona 
only  ihall  not  be  charged  but  fhall  have  contributioo*  and  the  one  fhaU  take  benefit  of  the  non-age 
of  the  other ;  for  in  fuch  cafe,  though  flie  be  charged  as  tertenant,  yetlhe  0iaU  have  her  age.  Ibid* 
Co.  Litt.  190.  a.  (h)  S.P. 

Sqe  pi.  ri.        [  ij.  In  z  fcire  facias  if  2  coparcemrs  are  received  upon  default  if 

Cbo^  "*^  ^^^  ^J^^}  ™  *c  P*rol  demurs  far  the  mn-^ge  of  me  of  ^t  c(^)ar- 
ceners,  it  (hall  demur  for  both.    44  £•  3.  Age  37.  adjudged.] 

14.  In  mortdanceftor,  land  d^cended  to  4  daughters^  the  one  en» 
tered  into  the  wbofe^  and  took  baron^  and  had  ij/ke  anddiedy  the  baron 
leafed  it  to  another  ^r  term  of  life  of  the  leffor^  and  die  lejfee  was  im^ 
pleaded  by  the  two  aunts  and  the  meccj  daughter  to  the  Uffiry  by  affife 
af  mortdanceftoTy  the  tenant  vouched  his  lejjiry  who  came  and  entered 
into  the  warranty  andfaid  that  E.  his  feme  wasfeifed  infee^  ami  he, 
hadiffue  and  is  tenant  by  the  curtefy^  and  prayed  aid  of  A.  his  dough'* 
terj  and  by  her  non-age  prayed  that  the  parol  demur.  Belk.  iaid  he 
ought  not  to  have  the  auiy  for  fhe  of  whom  he  prays  aid  is  one  of 
the  demandants,  and  therefore  he  may  rebut  for  parcel  and  vouch 
for  the  reft.  But  per  Thorpe,  we  may  not  as  here ;  for  the  affife 
fliall  not  be  taken  by  parcel ;  and  Mombray  accordindy,  and  (kid 
that  the  whole  affife  of  mortdanceftor  fliall  demur.  And  finch,  con- 
ceffit,  by  which  they  counterpleaded  the  aid  for  2  parts,  and  were 
nonfuited  for  the  third  part,  viz.  the  niece  was  nonfuited,  fum- 
iQoned,  and  fevered,  and  then  the  parol  did  not  demur.  Br.  Mort- 
danceftor, pi.  48.  cites  40  Aflf.  37* 

15.  If  a  man  vouches  2  as  beirSy  the  one  of  full  age  and  the  other 
within  agCy  and  pr9)rs  that  the  parol  demur,  and  the  demandant  lays 
that  he  is  of  full  age,  and  prays  venire  facias  to  be  viewed,  procefii 
(hall  ifTue  againft  him  of  full  a?e ;  per  Markham ;  but  per  Newton 
contra,  and  diat^«  procefs  JhaUiffue  till  the  ether  be  adjudged  to  be  of 
full  age.     Br.  Procefs,  pi.  61.  cites  19  H.  6.  5. 

D.  a39.  pt  x6.  In  debt  againft  A.  and  B,  and  E.  the  daughter  ofd  deceafed 
39.  S.  c.  co-heirs  in  gavelkind  upon  an  obligation  of  their  father.  A.  and  B. 
ly^^^bMaufe  ^^^^  Outlawed,  and  had  their  pardon.  E.  was  waived.  The  plaintitf 
the  niece  declared  againft  A«  and  B.  fimul  cum  £.  who  was  waived.  The 
is  out  of  defendants  pleaded  that  £.  now  one  of  the  heirs  in  gavelkind,  is 
^r  oricUial  ^^n  %c ;  but  adjudged  upon  demurrer  that  A.  and  B.  fliall  an-» 
4ietermined  fwer ;  for  (he  never  appeared  as  defendant  in  this  fuit,  and  therefore 
agaiolt  her,  A.  and  B.  fliiall  anfwer  without  her.  And.  ic  pi.  22.  Pafch.  27 
i;^^^.     Eli2.  Hawtrce  v.  Awcher. 

fummoned  at  her  full  age,  becanfe  (he  never  appeared  to  the  COHTU  ■■  »i  BoadL  146.  pU  905*  S»C» 
accordinglyi  and  U»  pkadij)gs,<«ii»Mo*  74  pi*  2P3*  S«C« 
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(0)    In  what  Cafes  Ac  Demurrer  of  the  Parol  for 

Fart  (hall  be  fir  all. 

[  I.  TN  a  writ  of  error  upon  a  judgment  fir  divers  things  againjt 
^  an  infant  upon  a  recovery  by  bis  anceftor^  if  the  infant  dtf-m 
ilaimsfer  part^  by  which  the  judgment  is  to  be  rcvcrfed  for  error 
therein,  yet  the  parol  (hall  demur  for  the  non-age  of  the  in&nt^r 
the  rtfidue^  and  it  fhall  make  the  parol  to  demur  alfo  for  that  in 
which  the  infant  has  difclaimed,  becaufe  this  is  only  one  record^  and 
therefore  if  he  has  his  i^  of  pard  be  ihaU  have  it  of  all,    47 

Aff.4.3 
[  2.  The  fami  law  if  in  an  a£tion  againft  an  infant  he  cenfiffes  Br.  Age,pt. 

the  aOion  of  the  demandant /»r  party  yet  if  the  parol  demurs  for  the  »•  *^«^  47 

rj/iiif^  it  ihall  demur  for  all.    47  Aff.  4,]  i'pj^r^ 

Tank,  that  he  may  coofefs  the  a£Uon  as  to  part*  and  have  his  age  for  the  reiidHe* 

[3,  If  an  infant  brings  a  writ  of  entry  fur  diffeifm  U  bis  father^  See  Stat. 

and  the  tenant  pleads  the  releafe  eftbefatber^  eu  to  part  of  the  land  ^'f  *^"^ 

demanded,  by  which  the  parol  is  to  demur  for  it,  yet  it  fhall  not  cap.  47. 

demur  Ux  the  refldue*    19  £•  2*  Age  123.  adjudged*]  which  takes 

away  age  ta 
a  writ  of  eatiy  fur  difleifln  en  le  per,  at  (I)  fupra. 

[4.  In  aff^eiy  3  coparcenersy  if  the  tenant  claims  as  tenant  by  *  Th»  is 

the  curtefy  of  all^  and  prays  in  aid  of  one  of  the  plaintiffs  in  rever^^  mifprioted 

Jien  wftiinagey  and  has  aid  ofbiniy  by  which  die  parol  ought  to  ^^^^ 

demur  for  the  third  part  which  belongs  to  the  itfanty  and  not  for  the  37.  anU  wa 

refidiie,  yet  becaufe  the  aJlUe  Jball  not  be  taken  ly  parcels^  it  fhall  an  aQife  of 

demur  for  alL    •  41  AfT.  37O  ^^^^^ 

ioMdJkJcmiid  te  3  JUoighturi^  and  tbt  mt  mttrtd  tnto  ibt  whoh^  and  took  bann  and  bad  iffue  a  daugUgr,  and 
*ted^  aod  the  baron  kajtd  h  to  J.  S.  for  the  life  of  the  lelfor  and  J,  S,  is  impkaded  by  tb*  a  itunft  and 
the  mta  (the  leflbr's  «)aaghter)  by  aflife  of  mortdaneeftor,  and  ],  S.  vouchtd  his  itjfor,  who  entered 
into  the  wairanty,  and  Jaid  that  £.  bit  wift  was  fiijed  infet^  andU  hadijfuc^  and  is  Unant  by  tht  atrujy, 
andprajtdaid^A.  ih  dauf/Mar^  and  that  fir  bar  nom-agi  tbtfani  may  dnmr,  Belk.  held  that  aide  in 
this  cafe  ought  not  to  be  granted*  he  of  whom  it  is  prayed  beiag  one  of  the  demandants.  But 
Thorpe  e  contra,  m  this  cafe  is,  becaufe  the  aflife  (hall  not  bo  taken  by  parcels ;  and  Mombrey 
agreed  and  faid,  that  for  that  reafon  the  intire  aflife  of  mortdanceilor  ihall  demur,  qnod  Finch,  con- 
celfit;  whereupon  they  counterpleaded  the  aid  fori  parti,  and  were  noniuitedai'to  the  third 
part,  riz*  A.  the  niece  was  furorooned,  and  fevered,  and  nonfuited,  and  then  the  parol  did  not  de» 
aiDT.     Br. Mortdaoccftor,  pL 48.  cites  40  AIL  pL 37^  n   Br.  AgCj  pL  39.  cites  S.  C.-        -    n 

fitzh. "Voucher,  pi.  107.  cites  S.  C. 

C  5*  [^^]  ^  9lFf'  againft  an  infant  rflandy  whereof  he  has  parcel 
by  defceniy  and farcelby  purcbafcy  by  which  the  parol  ought  to  de^ 
maer  for  the  defcenty  but  ought  not  for  the  other,  yet  becaufe  the 
aflife  (ball  not  be  taken  by  parcels  it  fhall  demur  for  aU.  41  AfT.  37*. 
per  Findiden.  j 
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(P)    Demanded 


i6^  ir^e; 

(P)  Demanded  by  whom.  And  Proceedings^  Plead*. 

ings,  &G. 

!•  T\EBT  againjl  an  heir  upon  the  $hl!gaiion  of  hh  father^  who 
appeared  by  guardian,  and  faid  that  be  was  within  ag$^ 
jind  prayed  his  age.  The  plaintilF  replied  that  he  was  of  full  agei, 
and  prayed  writ  to  make  him  com^  to  be  viewed,  and  it  was 
granted  -,  but  Ston.  faid  that  though  he  (hould  be  adjudged  effulf 
age,  the  plaintiff  cannot  recover  his  debt,  but  die  defendant  ihaU 
he  compelled  to  anfwer,  &c^     Fitzh.  Age,  pi.  122.  cites  Mich, 

2.  In  formedon,  after  the  parol  has  demurred  fiift  die  by  the  non- 
age of  the  tenant,  at  the  refummons  at  l}is  fi^l)  age  he  mall  plead 
non-tenure,     Thel.  ]Dig.  20ft.  lib.  14.  cap.  10.  f,  2.  ci^es  Hill.  26 

3.  The  parol  was  put  without  day  by  the  non-age  of  the 
/           vouchee,  and  at  the  refummons  the  tenant  faid  that  the  vouchee  is 

-  yet  within  age-y  judgment  of  the  writ,  which  fuj^fed  him  to  be  of 
full  age ;  to  which  the  demandant  replied  that  the  vouchee  was  dead^ 
^c.     Upon  which  the  tenant  was  put  to  anfwer  over,  becaufe  the 

.  demandant  cannot  have  writ  of  refummons  of  other  form.    TbcV 

Dig.  208.  lib.  14.  cap.  10.  {.  4.  cites  Trin,  31  E.  3.  Refum- 
mons 29. 

fir.  Arc,  pi.       4.  Formedon  againji  tenant  for  life^  yfAiO  joined  i£ite  that  Ne  dona 

5  ^c  "where  ^^^1  ^^  ^"^  ^^^^  ^^^  ^^^  *^  reveffipn,  wifaid  ^hat  he  in  reper-t 
it  is  fa/d  •  T''^'^  i^  in  ward*ofthe  king^  and  within  agi^  and  prayed  that  the  I*-! 
that  ihc  pa-  fol  demur  during  his  non-age,  inafmuch  as  the  tenant  pleaded  by 
d^lmiH  "^^  coUufion,  fnd  becaufe  the  reverfioner  himfelf,  nor  any  orfier  for  dif 
thi^Mfc  king,  did  not  come,  &c.  therefore  thejuftices  would  do  nothings 
Br.  Parol  demur,  pi.  14.  cites  i  H.  6«  4. 

5.  So  at  the  refummons,  after  that  the  tenant  has  demurred  for 
non-age  of  the  vouchee,  the  tenant  may  plead  that  a  Jf ranger  has 
recovered  againji  hiffi  after  th(tt  the  parol  was  difcontinuid,  &c.  m 
conclude  to  the  a^ion^  hut  not  to  the  writ^  Thel.  Dig.  2o8.  lib.  i^ 
fap,  JO.  f.  a.  cites  Trin,  5  H.  7.  39. 

6.  When  the  ihfanty^o  have  the  age,  ihews  that  his  anceftordicd 
fcifed,  and  the  land  defcended  to  him,  the  dying  feifed  Jhall  not  be  tran 
Urfedy  but  the  defcent.  Roll.  Rep.  325.  Hill.  13  Jac.  B.  R.  in  cafe 
of  Herbert  v.  Binion,  cites  43  E.  3.  18.  2  H.  5.  8  E.  4.  19.  b. 

iPLcv.  163.       7.  Formedon  in  remainder  was  brought  againft  an  infant.   The 

%.  c.  hut  jnfant  by  hjs  guardian  pleaded  that  he  was  in  by  defcent^  smd  prayc4 

[flwj^w«  ^  that  the  parpr  (hould  demur ;  and  upon  this  iflue  was  taken  and 

found  for  found  for  the  *  tenant  in  the  formedon,  a^id  after  feveral  aigu? 

the  deman-  mehts  ufcdin  C.  fi,  judgment  final  Vf2is  there  given,  via^,  thJ^  tb^ 

won  [^  demandant  (hould  be  |)arred.     Writ  of  error  was  brought  in  B.  R. 

)>roughc,  ;md  after  feveral  arguments  the  judgment  was  affirmed^     Sid.  252^ 

the  errors  pi.  2i.  |*afch.  17  Car,  2.  B.  R,  Amcott  V.  Amcottt 

impjedbe-    ^         '   "^  /  .        .*"^  ^ 

^ng  in  favour  of  the  infant,  ihewi  that  judgment  was  given  againft  him.]  The  judgment  in  C  B- 
ivas  -iffirmed,  nifi.— Raym.  ii)i.  S.  C.  Scd  adjornatHi-.I-^-Keb.  869.  pi.  18.  S.  C.  and  (fays  ex*; 
pr^fslv  that)  ^y  judgment  tbq  ^tfpAxDX  vi'a9  pu(lcd  c)jf  bA  fge,  anU  judgment  af^rmeJ,  nifi. 
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(  QJ)    Age  triable.     How  and  where^ 

t*  TF  a  man  vouches  an  infant^  or  prays  aidrfhini,  and  prays  that 
•*•  the  parol  demur^  and  the  demandant  fays  that  he  is  of  full  age^ 
and  prays  that  he  be  viewed^  venire  facias  to  be  viewed  fb^li  iflue. 
Br.  Procefs,  pi.  14. j.  cites  24  £•  3.  28. 

2.  But  if  an  infant  be  impleaded^  and  appears  hy  guardian^  who 
eiUiti  his  age^  andpray$  that  the  parol  demur ^  procefs  fhall  not  iflwa 
to  be  viewed,  but  Xh^  guardian  Jhall  be  commanded  to  bring  him  in  at 
a  certain  day^  and  if  he  makes  default^  petit  cape  Jhall  iJTue.  Quo4 
nota  bene.    Br,  Procefs,  pi.  141.  cites  24  E.  3.  28. 

•3.  An  infimt  brought  ailife  of  novel  diileiiin,  and  was  demanded, 
and  came  not^  and  one  as  next  friend  prayed  to  he  received  to  fue  for 
him  according  to  the  ftatute,  and  the  defendant f aid  that  iiic  plain-* 
tiff  was  offuS  agCj  prift,  and  it  was  tried  by  the  affife  j  per  W  ich, 
which  Finch,  agreed.    Br.  Age,  pL  10.  cites  48  £.  3,.  10, 

4.  The  court  of  Chancery,  upon  view  of  the  body,  and  upon  ex* 
aminatioH  ^feveral  witneffes^  and  upon  view  of  the  church  book^ 
adjudged  the  defendant  to  be  under  the  age  of  21  years.  Toth, 
135.  cites  28  Eli^,  Wood  v.  Wageman. 

5«  If  a  tenant  in  a  real  adion  vouches  A«  as  heir  within  age,  or 
if  tenant  for  life  be  impleaded,  and  prays  in  aid  of  A*  in  reveriion, 
who  \&  tuitbin  age^  and  that  the  parol  may  demur,  &c,  in  either  of 
tfaefe  cafes,  if  the  demandant  replies  that  J.  is  of  full  age^  this  (hall 
fiot  be  tried  by  the  country,  for  the  great  delay.it  would  be  to 
the  demandants  j  but  a  writ  Jhall  be  awarded  to  the  jheriff^  quod 
ven.fac,  tali  die  praSH^  A.  ut  per  afpeSi'  corporis  fui  conftare  pojftt 
pr^ot  juftic.  no/hris  ft  pradiSf  A,  fit  plena  atatis  nec^ne^  &c, 
0  Rep.  30,  31.  Mich.  33  &  34  £K  in  the  cafe  of  the  Abbot  Strata 
Mercelil 

for  more  of  Age  in  general,  fee  (tnUXiU  ^ttarDtaits  %X\9X%  an4 

other  proper  titles* 
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♦  am 


ts^st 


^in  of  m  mm. 


♦  There  ar* 

3  maiOtfT  of 
aids  ortho 
king,  ift^ 
Exprpfa  aid 
as  tenant 

FoL  148*  (A)    Aid  of  the  Kittg#    In  what  ASiions. 

vcart^or     [  '•  T^  trefpaji  againfi  tenant  in  fee  of  the  gnurt  of  the  king,^^! 
farmer  ren-  ■  does  not  lie,  bccaufe  no  prejudice  can  come  to  the  king# 

deringrent,  18  H.  6»  12.] 
arc  im- 
pleaded, they  may  pray  in  aid.  adly,  When  there  is  not  any  expreft  aid  to  be  granted,  but  there 
appears  Tome  caufe  of  atd^  there  he  ihall  not  conclude  to  have  expreis  aid,  hot  fliall  conclude  jndg^ 
znent  A  rege  inconfit/io,  Hc,  3dlyy  When  there  is  caofe  of  aid,  but  no  aid  is  prayed  before  iflboy  then 
this  writ  of  rege  inconfolto  is  granted  after  tffue,  and  a  copyhelder,  or  a  cimomary  tenant  fhall 
Hoc  conclude  with  exprefs  aid,  nor  a  purveyor^  but  judgment  ii  rege  inooofolto.  Arg«  Roll.  Rep> 
Ao6«  cites  4  H.  6.  28. 

But  where  in  trefpafi  the  defeniaM  thfOttd  that  ihi  phct  isparctloftbe  manor  of  D,  wberttf  the  ka^ 
is  fnftif  &C.  anithii  latA  it  dumifabh  ^y  copy  ofcfurt  roll,  and  the  kin^  at  fitch 

ti66] 


is  fnfidficc  and  ibis  latkt  it  dumifabh  hy  copy  ofc^rt  roif,  and  the  kin^  at  fitch  emgrt  k^  tr 
him  by  copy^  &c.  and  demanded  judgment  rege  tnconfulto ;  and  per  Pitxherbeit  J* 
clearty,  he  (ball  liave  aid  of  the  lsin^>  and  no  traverfe  to  the  caufe  IhaU  be  here,  at 

not  parcel,  or  not  comprifed,  tec    Hr.  Aid  del  Roy,  pL  x.  cites  27  H.  S.  aS. 

But  in  the  Chancery  mmmtofjuxreh  (hall  be  granted  upon  aid  in  aAion  of  trtffefs 

luhere;  for  the  king  fhali  lofe  nothing.  Hota*  Ibid. 

*  tiiA.  pi.      [  2.  In  trefpafs^  aid  (hall  be  granted  of  the  king*    *  45  £•  3.  3* 
l'c.t1.P.  46  E.  3.  28.  b.  9  H.  6.  56.] 

admitted. 


.V. v^^ -Br.  Aid  del  Roy,  pi.  x6.  cites  S.  C.  and  was  trefpafs  for  filhmg  in  Kingfton  juxts 

Bull,  the  defendant  pleaded)  that  he  had  the  vill  of  Hull  of  the  king  in  fee  farm,  rendering  40  U 
ft  year,  by  charter  of  the  king»  which  he  (hews,  and  that  the  place  where,  &c  is  parcel  of  the  fame 
Till  of  Hull,  &c.  and  prayed  aid  of  the  king,  and  had  it,  notwithlbnding  Chat  the  other  alleged  thai 
his  a£Hon  is  brought  in  Kingfton  juxta  Hull,  fochat  it  fliall  be  intended  a  feveral  places,  Itc.  » 
Bn  Aid  del  Roy,  pi.  97.  cites  5  H.  7.  16.  S.  P. 

[  3.  In  trefpafs  de  claufo  fraSto^  &c.  aid  (hall  be  granted  of  die 
king,  bccaufe  by  common  intendment  ^^  freehold  is  the  caufe  rftim 
a^ion^  this  being  for  things  annexed  to  the  land*    Contra  4  n.  6* 

X0«  adjudged  18.J 

has  frank- 
tenement,  And  his  franktenement  is  a  good  plea  in  trefpafs,  and  a  man  (hall  not  recover  land  nor 
f  ranktencmcnt  in  action  of  trefpafs,  but  only  damages,  which  is  no  prejudice  to  the  king  i  for  th» 
aid  (hall  not  be  granted  of  the  king  but  for  feeblenefs  of  eftate>  or  for  lofs  to  the  king«  and  neither 
of  them  is  here ;  quod  nota. 


Br.  Aid  del 

eite<;  4  H.  6. 
lo.  contra, 
bccaufe  he 


[  4.  In  trefpafs  de  h^nU  afportatisf  or  battery  aid  lies  not^  be-* 
caufe  the  freehold  cannot  be  intended  the  cauie  of  the  a£Hon»  4  U* 
6.  io«  b.] 

[5«  Aid  lies  in  trefpafs  upon  the  cafe,     f  7  H.  4.  2«  b.] 
6.  In  an  a&ion  Upon  the  cafe  againft  the  king^s  farmer  $fa  kit 


f  Br.  Aid 

del  Roy, 

|i.^i4^  p,^},^l£ng  the  Uet  aid'lies.     ♦  18  H.  6.  X2.  adjSdgcd.] 

**  Fitzh.  Aid  del  Roy,  pi.  19.  cites  Trin.  iS  H.  6.  it.  S. C. 

Tnfp  ifi  upon  the  cafe,  in  as  much  as  the  dtftndant  initrnfted  the  pUitttif  i«  tah  a  mark  iMcB  U» 
loKgrdte  him  for  a  Icetf  &e.  and  the  defendant  claimed  the  leet  ty  gram  of  the  kimg,  rendering  ^i.a  yMr  im 
tht  FxcbefMr  by  his  charter  which  he  ihewed  forth,  and  prayed  aid  of  the  king,  and  lad  it,  aodycC 
it  is  only  an  ad^ion  of  trefpafs,  in  which  nothmg  (hail  be  recovered  hot  damages.  Br*  Aid  del  Roy^ 
pi.  13*  cites  24  £•  3-  4*M»6ee  (P)  pL  7*  Si  C««Mii^(tf)  pL  |.  S.  Cb 


9ili  0f  Ibe  illinff;  z66 

{  7*  In  an  Mi  aid  ihall  be  granted  of  ihe  ting  in  teotirjim^  4  H«  4.  ^»h*  Aid 
pi.  19.  adjudged.]  ,6.^^^^^ 

S.  C.  where  the  rererfum  was  by  efcheat  to  the  king,  but  fearch  was  denied. 

la  affife  the  tenant  may  have  ud  of  the  king,  contra  of  a  common  perfon ;  but  per  Cbeyney  and 
Thine,  where  the  king  leafes  for  life  ItmAof  k'a  diaeby  vf  Lrmcafifr^  the  tenant  (hall  mt  have  aid  o£ 
the  ftdog  in  affife ;  for  of  the  dotchy  land  the  king  is  as  a  common  perfon^yar  htha^itas  duttj  and 
liotasibV.    Br.  Aid  del  Roy,  pi.  ^a.  cites  ii  H.  4.  S5. 

In  affile  of  novti  SJftiJm  agaifi/i  the  Inaimbtnt  oftbt  kii^  ofparetl  of  bit  glebe,  he  fhall  have  aid  of  the 
Uagi  and  the  like  now  in  juris  utrum ;  qnod  nota.    Br.  Aid  del  Rojy  pl-95.  cites  3  H.  7.  7. 

In  affife  of  novel  difleifin  the  defendant  fluU  not  pray  in  aid»  but  only  of  the  king.  2  loXt  41 1. 
»        g  Rep.  50.  S.  P^  ■  ■     "See  Aid  •f  a  common  perfon  (A)  pL  13. 

[8.  The  inJi^ii  tffiknj  ^eing  outknvid  brings  a  writ  of  error^  ^r.  Scire 
and  hath  a  fcire  facias  again/l  the  iertenants  and  brd\  one  tertehant  ^g,*^^^' 
comes  and  fays^  that  the  king  granted  the  land  to  him  for  life,  yet  s.'c.  thit 
he  fhall  not  have  aid  of  the  king,  becaufe  by  this  writ  he  had  n6  i^  M  aid 
day  in  court  but  to  hear  the  record.     1 1  H.  4.  53.  b.]  kLlg.^but 

oediing  is  fiaad  there  about  the  having  no  day  in  court.— Fitah.  Scire  facias^  pL  68.  cites  S.  C.  Ji 
Sb  P.  as  to  lus  having  no  day  in  court. 

[  9.  In  replevin  aid  fhall  be  granted  of  the  king.    9  H.  6.  56.] 
[  10.  Tenant  in  fee  of  the  grant  of  the  king  (hall  have  aid  in  real 

cRiensy  becaufe  if  tne  demandant  recovers^  the  king  fhall  change  his  f  1 67  1 

tenant    j8  H.  6.  13.]  "•       ^  ^ 

[11.  In  a  quare  impedit  aid  fhall  not  be  granted  of  the  king,  be-  s.  p.  if  it 

caufe  this  is  brought  upon  his  own  diflurbance,  and  for  the  mif-  ^  ^o^'\ti 

chief  of  Ae  lapfc  in  the  mean  time.     5  H.  7.  i6.]  voucher 

for  otberwife  nothing  ihall  be  recovered  but  the  prefentment.  Br.  Aid  del Roy>  pi.  97.  cites  S.  C. 
i^— Fitzb.  Aidy  pL  96.  cites  S.  C.  accordingly. 

In  qua.  imp.  the  defendant  (hail  have  aid  againft  the  king  in  lieu  of  voucher.  Br.  Voucher,  ph  7, 
cites  9H.6.  56.  ■■  Br.  Qua.  Imp.  pL  7.  cites  S.  C.  &  S.  P.  that  aid  was  granted  upon  charter 
iheiwL  Br.  Aid  del  Roy,  pi.  6.  cites  S.  C.»-»— Fitzh.  Aid  de  Roy,  pi.  15.  cites  S.  C.«-.-«See  aid 
of  a  common  perfon  (A)  pi.  2a. 

In  qua.  imp.  the  fait  was  (layed  by  a  rege  inconfulco,  becaufe  the  patronage  was  in  the  king,  and 
adjudged,  quod  fequatur  penes  dominum  regem,  and  a  procedendo  prayed  and  granied  in  Chancery* 
and  day  given  to  the  Attorney  General,  to  (hew  caufe  why  it  (houla  not  be  granted.  Roll.  Rep.  a 90 
cites  3^4  Ma.  Jones  v.  Elkes. 

[  12.  In  an  adion  offireihle  entry  the  defendant  being  tenant  for  Br;  Aid  del 
Bfc  ihall  have  aid  of  the  heir  in  reverfion,  and  of  the  king  in  whofe  ^^^  g**^^* 
ward  the  heir  is,  the  defendant  making  title  by  the  leafe  of  the  fa-  comrai  fa- 
ther of  die  heir*    22  H«  6.  17.  b.  18.  adjudgeid.]  nofrmktent^ 

went  is  f  be 
ftavtrtd  in  trtjpajs,  and  be  tvbo  bas  franitinemnt  is  able  to  pUad  to  all  pmfojcs  in  trefpajt ;  quod  nota,  by 
Ibe  beft  opintoo,  and  this  notwitliftandiog  that  the  plea  goes  in  difpruo^  of  the  reverfion. 

[The  Tear  Book  is^  that  the  granting  it  was  by  confent  and  agreement  of  the  other  fide,  as  not 
bcmg  more  m  delay  than  a  demurrer  would  be.]  ■  ■  Br.  Aid,  pi.  85.  cites  S.  C.  according  to  Br. 
Aid  del  Roy,  pt  47.  Br.  Forcible  £ntry>  pi.  6.  cites  S.C.  accordingly,  by  the  beft  opinion,  and 
thereupon  the  defendant  pleaded  lllot  Guilty..^— Fitzh.  Aid  del  Roy,  pi.  a;,  cites  S.  C.  that  aid 
was  granted,  becaole  it  would  be  as  fpaedy  as  a  demurrer,  but  fays  nothing  of  the  confent.  ■  * 
Fjtzh.  Aid  de  Roy^  pL  ix.  cites  4  H.  6.  12.  that  aid  was  denied  per  cur.] 

[  13.  In  an  ejeEtione  firmer  die  defendant  (hall  have  aid  of  the  See  (O) 
khigy  (it  feems  the  king  had  the  reverfion  before  iiTue)  becaufe  bj  ^^  ^' 
intendment  the  freehold  Jball  ceine  in  debate  in  this  adion^  the  Earl  of 
Kent's  cafe  adjudged,  cited  3  Jac.  B.  R«] 

14.  In  fcire  facias  to  execute  an  annuity  againft  a  parfon,  aid  Thedefen* 

Iras  granted  of  the  king,  becaufe  ths  dean  was  patron  Qf  the  par-  ^*  ^L 

6  fwiage,  «^««*" 


167  .  aitr  Of  m  latne* 

tiie  Ung  M  fbnage,  and  die  king  was  to  collate  to  the  deanir.  Arg.  Rdll.  Rep; 
^{X  *9»v  "*«  38  E.  3.  18. 

niTkatct  nocwithftanding  the  ftjtute>    Br.  Scire  facias,  pi.  90.  dtes  title  Aid  of  the  King,  39. 

» 

15.  In  pracipe  auod  reddat  againft  tenant  of  the  king,  who  holds 
of  him  by  rent  anaferuices^xht  tenant  (hall  not  have  aid  of  the  king^ 
unlifs  the  title  of  the  demandant  be  elder  than  the  title  of  the  king  to 
thefeigniory ;  for  otherwife  he  who  recovered  fhould  hold  by  the 
firft  fervices.  Br.  Aid  del  Roy,  pL  13.  cites  35  H.  6.  56.  per 
Prifot. 

j6.  In  petition  of  right  by  Sotelt  in  trefpafs,  the  defendant* faidy 
that  the  king  leafed  to  him  for  years^  and  prayed  aid  of  the  king,  and 
had  the  aid,  but  he  (hall  not  have  fearch,  to  fee  that  it  is  admitted 
that  the  le(ree  fox:  years  (hall  have  aid  of  the  king  in  trefpafs  and  ^et 
no  franktenement  is  to  be  loft ;  per  Billing,  where  tenant  for  hfc, 
the  reverfion  to  the  king,  has  aid  of  the  king,  he  (hall  not  have 
fearch.     Br.  Aid  del  Roy,  pi.  60.  cites  9  £.  4.  51. 

17.  In  a  quod  permittat  of  a  common  againft  tenant  for  life  of  the 
land  of  the  leafe  of  the  king,  he  (hall  have  aid  of  the  king.    Br. 

'   Aid  del  Roy,  pi.  93.  cites  2  H.  7.  ii. 

18.  In  writ  of  error  to  revfrfe  a  judgment^  the  defendant  in  error 
prayed  aid  of  the  king,  but  denied  per  tot.  cur.  becaufe  no  land  is 
in  demand,  but  only  collaterally ;  but  a(terwards  when  the  lands 
come  bnce  in  queftion,  tjien  aid  (hall  be  granted,  but  never  before. 
Bulft.  218.  Trin.  lojac.  Baker  v.  Nichols. 

f  168  1       '9-4  ^'  i«7?^'*  3«  ^<'^«  3«    Concerning  the  endowment  of  women^ 
Thisftatute  ^^^'  the  guardians  of  their  hujbands  inheritance  have  ward/hip  by 


having  not  the  gift  or  grant  of  the  kingj  or  where  fuch  guardians  be  tenants  $f 

been  print,  the  thing  in  demand ;  or  if  the  heirs  of  fuch  lands  he  vouched  to  war-- 

waiite  the  ''^''O'*  if  they  fay  that  they  cannot  anjwer  without  the  king^  they  Jball 

latter  part  notfurceafe  upon  the  matter  therefore^  but  JhaU  proceed  therein  accord- 

of  the  reign   ing  to  rights 

of  H.  8. and 

therehy  as  it  feemeth  not  commonly  l^nown,  there  have  divers  aid^praveii  been  granted  direAly 

jigainft  both  points  of  the  purview  of  this  ftatute,  as  vsrell  when  the  writ  of  dower  hath  been  brought 

againft  the  king*s  grantee  or  committee,  as  where  the  heir  came  in  as  vouchee  in  his  cuftody,  and 

the  like  rule  Brian  gave  in  4  H.  7.  but  when  Juftice  Townfend  remembered  him  of  this  fiaciite  oC 

Bigamisy  the  aid  was  over-ruled.    1  ln£L  271. 

And  at  the  parliament  holden  in  18  £.  i.  an  a£t  is  in  the  parliament-roU  thus  entered.  Quod  vi« 
dQ«  recipiant  dotem  de  ten-is  in  cuftodia  regis  exiftentibus,  dominus  rex  praecepit  jutticiariis  dc 
hancoy  quod  vidus  poft  mortem  vimrum  fuorum  petant  dotem  fuam>  &c.  et  quod  in  placitis  illii 
procedant  fecundum  communem  legem  regni,  Sc  quod  partibus  faciant  debitum  jufticix  cocnple- 
Bientumt    %  Inft.  171. 

So  as  feeing  the  letter  of  this  chapter  of  4  E.  i.  extends  but  where  the  king  hath  granted  tbo 
cuilody  over,  or  where  the  heir  came  in  as  vouchee,  the  aA  of  18  £.  i.  made  about  14  years  after, 
addeth  that  thefe  widows  ihall  recover  dower  againil  the  heir  in  the  cufto<ly  of  the  king,  where 
the  king  granteth  not  the  coftody  to  any,  but  keepeth  the  lands  in  his  own  hands*  And  Ld.  Coke 
fays  he  is  verily  perfuaded,  that  feeing  the  granting  of  aid  where  no  aid  was  grantable,  was  not  an^ 
error  (whereby  the  judgtnent  might  be  reverfed,)  fome  judges,  either  for  that  caofe  or  for  feaff 
have  granted  aid  of  the  king  in  many  cafes,  where  it  was  not  to  be  granted  by  law'i  and  the  rather 
for  that  in  ancient  times,  aids  of  the  king  were  little  or  no  delay  at  aU ;  for  writs  of  proceden«k« 
were  fpeedily  granted ;  whereas  of  latter  times  aid-prayers,  and  cfpecially  writs  de  domino  rege 
incptifultoy  are  ufed  merely  for  dela^  of  juiUcc^  sgid  (bat  for  no  fmaU  time.    2  Init  271. 


ifi}  x« 


mn  tf  t(e  lenn^  i68 


(B)    In  what  Cafes  it  lies,  contrary  to  the  Suppofal 

of  the  Writ. 

[  I-  I N  an  ajftfe  of  S.  in  the  county  of  H.  if  the  tenant  fays  that  Sec  ( (^) 

^  the  land  is  in  F.  which  is  in  thi  county  of  E.  and  that  the  ^^'  's. p.^' 

king  gave  it  to  him,  rendering  40 1.  rent  per  annum,  he  (hall  not  Though  the 

have  aid  of  the  king,  becaufe  this  is  contrary  to  the  fuppofal  of  the  plaintiff  re. 

writ  j  fo  that  if  aid  ftiould  be  granted  the  writ  would  abate,  and  the  f^*"  "V 
*  •  •    j'^     •!•  •      L    1  ^L      "J  T^  J     the  county 

i:eoant  is  at  no  prejudite  if  he  hath  not  the  aid,     zi  L.  3.  19,  ad-  of  H.   fir. 

judged.]  Aid  del 

Roy,  pi.  431; 
cites  S.  C— — Fitzh.  Aid  de  Roy,  pl«  a.  cites  S.  C 

[  2.  In  a  dum  fuit  infra  atatem^  if  the  tenant  fays  that  he  holds  r-«*-»  n 
by  virtue  of  a  leafefrom  the  king  by  his  patent^  ahdjhews  itforthy  by  Fol.  I49, 
which  it  appears  that  he  bath  but  a  chattel^  and  not  a  freeholiy 
which  is  contrary  to  his  own  acceptance,  for  he  hath  accepted  the 
writ  good,  yet  becaufe  the  king's  right  fliall  not  be  tried  withont 
^e  king,  I^e  iball  have  aid  of  the  kin^.  3<  £•  3*  Ai^l  <lel  ^oy  69. 
^djudged.J 


(C)    Upon  Demand  of  what  Thing,     Of  another  [  1 69  ] 
Thing  than  that  which  is  in  Demands 

[  !•  TF  the  king's  farmer  be  fued  upon  his  own  grants  made  by  Aid  of* 
^  him  after  the  grant  of  the  king^  he  (hall  not  have  aid.  *^*'"1'"°"  ^ 

S.C.  bat  Dot  clearly  S.  P.— ——Br.  Aid  del  Roy,  pi.  19.  cites  B.C.  jIs  where  covenant  wat 
brog^  bf  the  vill  of  N.  againil  the  vill  of  D.  for  that  they  covenanted  with  them  that  they  (hould 
be  quit  of  toll  in  D.  and  that  they  had  takea  toll ;  and  thofe  of  D.  faid,  tliat  they  had  their  viSX  «f 
B.  of  the  king  in  fee-farm,  and  prayed  aid  of  the  king,  and  becaufe  this  is  their  own  covenant  aiid 
de«d  after  the  fee-farm,  they  were  oulled  of  the  aid.  Br.  Aid  del  Roy,  pi.  19.  cites  4^  E.  3.  (S. 
rr-Fttrb-  Aid  de  Eoy,  pi.  59,  cites  S.C,  accordingly,  for  the  king  is  not  endamaged  by  it. 

2.  If  z  common  be  demanded  to  iffue  out  of  the  land  of  the  Hng*s  •  Fitih. 
leffee  for  life,  he  {hall  have  aid  of  the  king.  *  6  Hen.  4.  5.  b.  4  ^5*""^f; 
Hen.  6.  II.  19.    t  I  Afi:  I.  adjudged.]  f  »»f  ^;^ 

S-  C.  but  not  S.  P.  f  Fitzh.  Aid  de  Roy,  pi.  86.  cites  S.  C.  fays  the  court  gave  day, 

Ac.  and  in  the  mean  time  to  fpeak  with  the  king,  &c. 

[  3.  [So]  If  a  rent  pv  commpn  l^e  demanded  to  iffue  out  of  the  •  Br.  Aid 

land  of  the  kine's  leffee  for  life,  he  ftiall  have  aid  of  the  king,    6  y^.^^Jtes^^ 

H.  4.  5.  b.  4  Hen.  6.  xi.  19.  *  3  Aff.  i.  adjudged,  though  the  aid  s.c.  ac- 

l^e  granted  of  another  thing  which  is  not  in  demand.]  cordingiy, 

^  •*  andaf. 

Ccrwards  came  a  procedepdoj  hut  not  to  go  to  judgment  rege  inconfoito.—— Fitzh.  Aid  de  Roy, 
^.97.  cites  S.C. 

£4?  If  a  ceian^n  be  dtman^tS  |o  ifiUe  wt  9ftb$  land  of  the  fee^ 


t6|  Jin  Of  de  Kingr. 

•  See  (G)  farm  rf  the  iingj  rendering  rentj  be  fliall  have  aid  of  Ae  linff^ 
yi.  6.  s.  c,  •'j^  Hen.  4.  Aid  del  Roy  99.  Curia.  Dubitatur  •  46  Afll  i. J 


ieems  to  be  is  ill  demand.    *  25  Afll  8*  t  29  AiL  19.} 

contra;  for 

they  were  ki  doubt  if  he  (hall  'hant  aicl»  becaufe  the  sift  tf  of  the  bnd,  and  the  aifife  is  of  the  com- 
mon, and  fo  anocher  thing  than  is  given ;  and  per  Shard  }.  aid  is  sot  sraiitaUe  by  «leed  which 
commenced  before  tlie  title  of  the  adtion  of  the  plaintiff  accrued, 
t  Fitzb.  Aid  de  Roy,  pL  75.  cites  S.  C.  but  not  S.  P. 

6.  Where  a  man  daims  to  he  dijcharged  eftoU  in  a  vUl  where 
the  king  has  fee-fitrm,  aid  of  the  lung  Ihall  be  granccd  to  the  rSu 
Br.  Aid  dd  Roy,  pL  93.  cites  2  H.  7.  11. 


[  170  ]  (D)    In  what  Cafes  it  {hall  be  granted  of  the  King» 

where  the  King  is  Party. 


Br.  Aid  del  [  I.  TN  trefpafs  by  Ae  king^^r  taking  of  toll  of  his  tenrnntSj^Aio  are 
Roy,  pi.  24.         ^  XoViAt^Cy^t  defendant  jujiified  as  fee-farmer 
Bu?Bn«ice  ^  the  king,  and  had  aid  of  the  king.    7  ft,  4.  2.  b.] 


Br.  Aid  del       [2.  If  an  tffice  be  found  y^  tbe  iingj  that  fucb  a  One  held  of  the 

dS's^c^^  king  in  chivalry,  and  died  his  heir  within  age,  by  which  he  feifed 

Fitxb.  Aid    the  ward,  and  committed  it  to  another  during  the  non-age,  upoa 

de  Roy,  pU  .which  another  comes  and  traverfes  the  offieey  and  upon  this  a  fcire 

97^cites       facias  ijfues  againft  the  fatenteey  who  comes  and  ihews  diat  th^ 

kin^  granted  the  ward  to  him,  and  prays  in  aid  of  the  king ;  yet  he 

ihall  not  have  it,  becaufe  the  king  is  party  to  the  plea,  and  the  fa^ 

tentee  may  join  to  tbe  king  by  force  of  the  fcire  facias.     15. Hen.  f. 

10.  per  curiam.] 

See  (H)  j)L       [  3.  But  if  the  office  be  traverfcd,  vaU  found faUe^  andafier  a 

Xr.  Aid  del 

R«>y,  pi-  50,  _        _ 

cites  s.c—  the  plea  between  him  and  the  plaiutiiFis  determined,     ii  AfC  ii. 

cites  S.  C.  &  S.  P.  accordingly ;  and  Brooke  fays,  and  fo  fee  that  where  the  king  is  iatitlad  by  of- 
fice, as  he  was  herey  bis  patentee  (hall  not  be  oufted  without  being  warned  to  anfwer  to  it  ^od 
nota.*— »Br.  Petition,  pi.  17.  cites  S.C. 

Br.  Aid  del 
Roy,  pi.  56. 
cites  S.  C.  w'  WW  «^.y« 

jt  s.  P.— — i  caufe  he  fhall  not  have  the  recompence  without  aid.  15  H«  7.  I0» 
Pitzh.  Aid    per  curiamO 

del  Roy,        ^  ■' 

pi.  97.  cites  S.  C.  &  S.  P. 


Br.  Aid  del  fitre  facias  is  granted  againft  tbe  king's  leffee^  he  mall  have  aid  of 
Roy,  pi.  50.  the  king.     (It  feems,)  becaufe  that  now  we  king  is  net  party  i  far 


[  4.  ^  a  Patentee  be  to  have  a  recompence  in  value  againft  tbi 
kingj  he  fhall  have  aid  of  the  king,  though  the  king  be  party,  be* 


ah.  Aid        ^  ^.  Where  the  caufe  of  tht  ^Slon  is  more  ancient  than  thecaujt 
"^^^^^^  rf  tbe  aid  prayer  i£^^^^  4He0i6.ia.J 


Fitzh.  Aid 

da 

10. 

8.C. 


6.ib 


^t»  of  t|^  Hififf^  17% 

[b.  As  In  trij^fs  for  s  tr^ap  in  tbs  tim$  tfH.  4.  if  the  i4« 
fmianilays  that  ajier  the  trefpajs  an  ^€  was  found  tbatfucb  a  ctu 
"  ""  d  afier  tbt  tr^pafsjuppofid bis^beir  in  wardta  the  iis^i  h©       _■■    ' 

have  aid  *  of  the  king,  becaufe  die  caufe  of  the  aid  is  after  •  FoLi  cow 
cfae  trefpafs  fuppofed*    4  Hen.  6.  I2.}  ^  i^u-i^ 

[  7.  In  an  aifiion  upM  the  cafi  again/l  the  ting's-  fte^farmert  of  TA)  pi.6» 
«  £^  if  the  plaintiff  €laims  tbo  lect  by  pnjirhtion  axid  tht  farmers.  |*.  ^rT^ 
If  grant  of  too  kingfma  time  rfnumoryy  and  to  after  the  tide  of  the  de^Roy,  pL 


phijitif^  yet  the  fiurmers  {hallhave  aid,  for  that  perhaps  the  king  i%>  titi 
iudi  banred  or  may  bar  him  of  the  *  leetk  or  hadi  a  releafe.     x§  b^'  * 


titet 

may  bar  him  of  the  *  leet^  or  hath  a  releafe.     x&  J""*  *|^ 
!       Hen.  6. 12.  adjudged.]  ^"^ 

ik^bom  rent  was  referred,  and  ia  it  misbt  be  of  pnjudiot  to th«  Idi^  tb^aid  ikis  grantcdi-" 
a.  P.  Aif.  Roll  Rep.  292* 
*  The  original  is  mifprinted  (Ley.) 

S.  Whtrtone  bascaufoofvotu:bererwarrantjcSQh2tttT%againfi  f  jyi  1 
'       41  ammon  perfoMy  in  fiich  cafe  he  fliall  praj  aid  of  die  king  $  for  be 
cannot  vouch  bim  nor  have  quare  irapeut  againft  hinu    Br*  Aid 
del  Roy,  fL  6,  cites  9  H.  6.  56. 

(E)    Upon  what  Plea.     In  what  Cafe  it  fliall  be 
granted^  where  it  appears  the  King  AatJ!/  no  TitU^ 

I  '•  J  F  the  party  himfelf  who  prays  in  aid  acknowledges  any  matter 
that  would  foreclofe  bim  of  aid^  he  ihall  be  oufted  of  aid.  39 
Edw.  3. 12.  b.J 

[2.  If  a  man  prays  in  aid  of  the  king,  znA  Jhews  for  caufe  of  the  Cra  j.4if 
ad  the  king's  grant,  if  upon  his  plea  it  appears  to  the  court  that  the  P^- J«^»8*tt- 
grant  is  void,  he  (hall  be  oufted  of  aid.  Pafch,  15  Jac.  B.  R.  be-  w's.  c. 
tween  Ligfatfoot  and  Levett,  reiblved  per  curiam.]  adjudged 

.    ,  accord* 

"W*— Bridgm.  88.  Lightfoot  v.  Lcrret  S,  C.  adjudged  that  the  grant  being  void,  the  defiuidin\ 
fliooja  be  oafted  of  the  aid. 

jflr/^toaf  to  U  rtficrtd  by  vtrtut^cf  an  a3  of  fmUamint  of  reftitution  for  the  heir  of  the  Earl  of 
LsBCjifler.  He  in  rtverfiit  was  mtainfed  and  his  htin  rcfiortd  before  the  re^erfim  fAl^  and  afterwards 
^  a^  gnumd  fbt  famt  reverfion  to  tint  defendatO,  and  granted  thai  if  be  m-  bit  beiri  be  owfitd  or  evit\edy 
nlc6  by  their  own  proper  a^  that  the  kuig  wiiimakt  it  up  in  f^i/tr^  and-this  grant  was  after  the  re- 
ftitiition»  and  yet  upon  this  matter  the  grantee  had  aid  of  the  king  5  for  the  patent  of  the  king  fliall 
mc  be  aToided  without  making  him  a  party,  and  the  words  above  are  fuffiicient  to  iiave  in  value 
if  Che  kiof.    fir*  Aid  del  Roy>  pL  62.  cites  3  9  E.  x  x . 

[3.  j//  in  replevin  of  catde  .taken,  if  the  defendant  avows  ii\t  Cro;j.42r. 
takii^  becaufe  the  king  granted  to  him  by  letters  patent  that  be  ^]]^^f ' 
Jbould  take  forjtU  cattle  that  Jbould  pafs  over  Willoo  Brig  in  York-  accordhigw 
Aircj/^  much  for  toll  as  hath  been  ufually  taken  there  W  aUbi  within  ly-T—— 
the  realm  of  England  \  and  avers  that  at  another  Brig,  viz.  Burrow  t^lt^f^tv.' 
Brigy  in  the  fame  county,  6rf.  had  been  ufually  taken  for  every  twenty  Lerret  a<;-  * 
cattle  for  toll,  and  according  to  this  rate  he  avows  the  taking,  and  cordingiy, 
^>ews  that  upon  this  grant  the  king  had  refervfd  a  rent  and  prays,  in 
aid  of  the  king ;  but  he  fhall  not  have  aid  upon  this  plea,  becaufe 
it  appear^  the  grant  is  void  for  the  uncertainty  of  the  place  and  thing 
to  which  the  reference  is  madei  fcalicct  ^  (tlibi  infra  regrnm  An* 


«7t  an  if  tie  tiiiis: 


t 


^lise,  yM&i  is  too  large,  and  the  grant  is  in  the  copulaptive  thift  hi 
tould  take  tantum  quantum  bad  been  ufuailj  taken  at  Willoe  Brig 

&  alibi ;  and  it  is  not  averred  that  any  thing  was  ujually  taken  at 

JViUae  Brig  ergo.  Pafch.  15  Jac.  B.  R.  between  Lightfoot  and 

Levett  adjudged.] 
See  (MJ  pi.      [4.  If  a  man  makes  conufance  as  bailiff  of  the  kin?  for  rent-ar- 
ir.  Si  c.     Yt8C[^  if  the  avowry  be  Tiot  good  he  (hall  not  have  aid.    4  Hen.  6. 

Aid  del  Roy  121.] 
Crc.  E.69  J.  [  5.  In  trover  and  converfion  ofgoods^  if  the  defendant  pleads  that 
pi.  3.  Mich,  f^g  j^i^g  yjasjeifed  in  fee  of  the  manor  of  D^  and  that  certain  perfms 
eUz-Ib.  R.  unknown^tf/f  tne  faid  goods  of  the  plaintiff,  and  brought  them  within 
J^oxtcy  V.  the  manorj  and  there  them  left  and  waived^  per  quod  the  defendant^ 
s^*c*^*d  ^^  '*'  queen*  5  bailiff  of  the  faid  manor,  feized  them  to  the  ufe  of  the 
^P.  ac*  queen  as  goods  waived  which  is  the  fame  trover  and  converfion,  and 
cordingly;    demands  judgment  fi  regina  inconfulta;  he  ihall  not  have  aid  of 

die  queen  upon  this  plea,  for  it  does  not  appear  by  diis  plea  that 
[  17^  J  ^^  goods  were  forfeited  to  the  king,  [queen]  inafmuch  as  it  is  not 

alleged  that  the  felon  waived  them  in  purfuitj  or  for  fear  of  being  ap^ 
*^^^wdy  prehendedj  thinking  hunfelf  purfued,  fled,  and  waived  the  goods. 

ham  heW       C^-  5-   Foxly  IO9.] 

that  he  (hould  hot  have  aid»  becaufe  ic  is  hut  a  ebaukf  and  he  hath  oot  nllrgidtb/a  be  bad  aahitridf^ 
it  to  tbe  quetn ;  and  adjudged  that  he  anCwered  wi^out  aid*  Cro.  £.  693.  ph  3.  Mien.  41  Ot^t 
£liz.  B.  R.  Foxley  v.  Anncfley*  Mo.  572.  pi.  7S5*  S.  C.  adjudged  per  cou  cu/.  that  the  an 

is  not  graDtablcy  becaufe  it  is  in  adtiontraniitoryi  not  k)cal. 

J>.  25.  pi.  6,  The  king  granted  the  cuftody  of  a  lunatic i  and  of  his  latidi 

and  adds  juomdiu  he  (hould  be  a  lunatick  to  take  the  profits  to  his  own  ufe. 

that  the  The  patent  was  adjudged  void,  and  therefore  the  patentee  cannot 

grant  wa$  have  aid  of  the  king  j  for  nothing  palled,  the  king  being  to  apply 

potore™"  ^^  iffues  and  profits  of  the  lands  of  lunaticks  to  the  maintenance  of 

dendoyand  the  lunatick's  wife  and  family,  and  not  to  take  any  thing  to  bis 

adjudged  own  ufe.    And.  23.  pi.  4.8.  Hill.  28  H.  8.  Holmes's  cafe. 

that  he  (hall  J    r     -r 

not  have  aid.      ,  Mo.  4.  pi.  12.  S.  C.  nccordingly.-^— Bendl.  17.  pU  23.  S.C.  a^iodged  accoi4* 

ittgly.       -iS.  C.  cited  as  adjudged  accordingiy,  becaufe  the  grant  was  void.    4  Rep.  xa;.  b. 

7.  In  cjeftment  by  Grey  lelTee  of  the  Earl  of  Kent  v.  BaudI 
leflee  of  the  Earl  of  Northumberland  for  years,  the  revedBon 
whereof  came  to  the  queen  by  forfeiture  for  rebellion,  he  prayed 
aid  of  the  queen,  which  was  granted.  But  at  length,  becaufe  n§ 
title  appeared  clearly  for  the  queen  for  the  efcheat^  a  procedendo  in 
loquela  was  granted  by  the  advice  of  Catlyn  and  Dyer,  but  not  to 

fo  to  judgment  regina  inconfulta.    D.  320.  a.  pi.  18.  Mich.  14^ 
I  1$  Eliz. 
le.184.pL       8,  A  writ  of  dower  was  brought  of  certain  manors,  and  the  te- 
aocortiM-    "^'^^  ^^  *  ^^^^  ^^  circumfpefte  agatis  fet  forth  that  the  hufiand  held 
fy.      4Lf,  9ne  of  the  faid  manors  of  the  king  in  capite  and  died  feifed  his  heir  of 
17.  pi.  114-  full  agey  prout  per  quandam  inquifit'  compert'  erf,  &c.  by  reafon 
tid«nvcrl   ,  wl^^reof  the  queen  feifed  the  laid  manor  as  well  as  other  the  manors, 
Vii.        *    &c.  and  for  that  the  queen  was  to  reftore  the  fame  tarn  intcgre, 
&c.  as  they  came  to  her  hands  the  judges  were  commanded  to  fur- 
ceafe  domina  regina  inconfulta.     It  was  refoived  that  this  writ,  bet- 
ing in  nature  of  aa  aid  prayer,  it  could  not  extend  to  any  manors 

aot 


zm  of  (be  ]&in0.  17a 

» 

not  found  in  the  office.    9  Rep.  15.  Hill.  28  Eliz.  fiedlngfield's 

cafe, 

w 

(F)    In  what  Cafes  Aid  fhall  be  granted,  where 

ifoth  claim  from  the  King. 

[it  T  F  it  appears  by  the  plea  of  him  that  prays  in  aid  that  the  gram  if  it  apf$ari 
of  the  thing  in  demand  is  void,  he  fhall  not  have  aid  of  the  '^  '^^  ^^^'9 
iing.    II  Hen.  4- 87.]  ^^^^ 

•r  Other  umfcs  of  aidpraytr  are  voidf  agjnnft  hnu,  or  infuffiHoU  in  law,  ixo  aid  ihaU  be  grtfeited ;  for  th« 
law  will  Qoc  fuller  thofe  things  to  be  aided  or  maintained  by  the  countenance  of  law,  which  ap- 
pear to  the  court  to  be  void,  againft  law,  or  infuflicient ;  ubi  lex  aliquem  cogit  oftendere  caufanoy 
oeceile  eft  quod  caudi  fit  ju^a  &  legitima.    ^  Inft.  269.*»~*See  (E)  pU  5. 

If  reverJioH  afur  tht  <katb  of  tenant  for  life  efchcats  to  tj^e  kinfr  by  attainder  of  him  in  reverfion,  and 
the  iiiw  gratti  it  to  A,  antit'te  bars  male  cf  bis  toJv,  and  that  if  the  land  bi  evi^id  from  him,  tbat  be /haR 
ratio- in  value f  and  after  the  pt^enttc  is  impluiAid  and  frraysnid  of  the  king,  the  demandant  cmnterpieads 
itf  btcanfe  tht  heir  of  the  attainted  was  refiortd  mefnty  between  tbe  attainder  and  tbejrrant  oftbe  king,  byfar^ 
iamiM,  and  therefore  tbc  grunt  void;  and  yet  the  aid  was  granted  by  judgment ;  fur  the  grant  of  th* 
king  (hall  not  be  defeated  without  making  the  king  a  party.  And  it  fecms  fupra  that  the 
king  fliall  not  render  in  value  without  daufe  of  recompence  ut  fupra.  fir.  Counterplea  de  Aid, 
pi.  31.  cites  39  £.5.  12. 

f  2b  As  if  the  king  Uafesfor  lifey  and  after  charges  the  land  leafed,  f  1 7  "2  1 
which  is  void,  if  the  chargee  brings  an  a^ion  the  leflee  fhall  not  have 
aid,  becaufe  die  charge  is  void.     11  Hen.  4.  87.] 

[31  So  if  the  king  grants  a  fee-farm  to  one,  ana  after  grants  an  C  1   j  rT* 

pficej piarf  thereof  to  another^  the  firfl  grantee  fhall  not  have  aid.  ^^  '  j  \ 

II  Hen.  4.  87.  J  Br.  Aid  da 

Roy,  pL  33.  cites  1 1  H.  4.  86.  The  firft  grant  was  to  the  mayor  .md  foerif^  of  Londuii,  to  hoU 
the  city  of  London  in  fee-fee-farm  rendering  rent,  Jec.  and  the  after  grant  was  to  the  pUintitfof 
the  ofibce  of  meafurer  of  clothes,  &c.  in  the  faid  city,  bought  and  fold  there,  &C.  for  his  life,  he 
takiug  fomuch.  The  mayor,  &c.  pleaded  the  gnmt  as  aforefaid,  and  that  by  tliis  office  their  fee- 
farm  would  be  impafrcd,  and  prayed  aid  of  the  king  ;  but  becaufe  the  reverfion  was  in  the  king^ 
therefore  the  aid  fhall  not  be  granted  of  the  king ;  for  this  Ihould  make  him  to  be  party  to  dellroy 
his  own  fight.  Contra  if  the  king  had  aliened  it  in  fee,  and  had  referved  no  nt;ht.  And  fo  it  feems 
that  if  tlie  king  had  granted  it  in  fee  rendering  rent,  yet  tliey  flinU  not  have  aid  by  renfon  of  the 
leferration  thereof.  And  Brooke  fays  tiiat  fo  it  feems  that  if  rhe  king  had  granted  it  in  fee  reii- 
dering  rent,  yet  they  Ihould  not  have  aid  by  jeafon  of  liie  rcfci  vation  thereof. -*—iMtzh.  Aid  d« 
Roy,  pL  46.  cites  S.  C. 

[  4.'  In  trefpafs,  if  the  plaintiff  claims  by  leafe  for  years  from  the 
king,  and  prays  in  aid,  and  the  defendant  Jhews  a  prior  leafe  to  him 
by  the  king  before  for  Itfe^  and  confirmed  by  adt  of  parliament,  the 
pbuntifF  fhall  be  oufled  of  aid.  Dubitatur.     ii  Hen.  6.  28.  b.] 

5.  The  Earl  of  JCent  fued  by  petition  to  the  king,  becaufe  king 
Edward  the  7.d  gave  to  his  father  50/.  rent  out  of  we  vill  of  A.  in 
tail^  and  died>  his  heir  now  plaintift  within  age,  and  yet  within  age 
mud  in  cuftodia  regis  by  the  non-age  of  the  plaintiff',  and  that  the 
king  has  granted  this  rent  to  J,  M.  infee^  2Xii  prayed  rejlitution^  and 
that  the  patent  be  repealed.  And  J-M.  upon  Jcirejacias  awarded 
upon  this  petition  inoorfed  to  the  chancellor  of  this  matter,  came 
9sAfaid^  tbat  the  king  granted  this  rent  to  him  in  recompence  of  a  pro^ 
metioti^  &c.  and  mntcd  that  if  he  b/e  ovjled  that  he  will  make  it 
good  in  value^  and  that  this  rent  came  to  the  king  by  the  attainder 
tf  &.  fo  held  he  by  charter  of  the  king>  and  prayed  aid  of  the  king, 

and 


273  ain  Of  ^e  ftin0. 

an4  bad  it,  tbou^  tfiis  fuit  be  to  repeal  die  patent;  and  the  reafiui 
was,  becaufe  it  is  in  lUu  rf  voucher  bj  reafon  of  thefe  words  to 
make  it  eood  in  value,  and  a  man  cannot  vouch  the  king;  quod 
nota;  and  after  came  procedendo*    Br.  Aid  del  Roy,  pL  41.  cites 

ai  E,  t.  47. 

6.  Aff^e  of  an  office^  and  made  his  flaint  hy  the  grant  of  the  Ui^ 
fy  bis  letters  patentSy  and  the  defendant  Jheuuei  the  grant  af  the  other 
king  of  the  fame  office^  and  pray^  aid  of  die  king,  and  had  it  by  award, 
notwithftanding  that  both  claimed  by  the  king,  and  yet  there  mas  no 
warranty  nor  recon^enee  in  the  patent,  and  diey  Audi  not  have  the 
ofEce  but  for  life,  as  it  feems  by  the  cafe  there*  *Br«  Aid  del  Itoyf 
pL  93.  cites  2  H«  7*  ii* 


(G)     To  whom. 

tr.  Aid  W   ^  j^  rpHE  fee-farmer  of  a  city  {hall  not  have  aid  of  die 
eiS*iC?^*  wA^^  the  queftion  is  between  him  and  another  officer  for 

according-    life  of  the  grant  of  the  kin^  within  the  city,  which  of  them  (hall 
jy— — ^     have  die  office,  becaufe  the  inheritance  of  tne  office  is  to  the  king, 
dfRoy,       ^^  therefore  die  farmer  (hall  not  have  aid  of  the  king  to  dcftroy  die 
pi.  46.  cites  inheritance  of  the  king«     11  Hen.  4*  87,] 
5«c.  ■ 

See  (F)  pL  3»  and  the  note  there. 


r  I  mA  1  [2.  But  otberwife  it  had  been  if  the  king  bad  granted  the  inhe* 
F'  hi  Aid  ^^^"^^  rf  '*^  Vff'^^  referving  no  rigbty  lor  there  die  farmer  fliould 
le  Ro7»  pi.  ^^^  ^^  <  '  H^"*  4-  ^7-  ^^^  Brooke  in  abridging  this  Aid  dd 
46.  cites      Roy  33.  feems  contnuj 

%X'  Aid  del  Vicj,  pL  3.  cites  S.  C.  which  fee  at  (F)  pL  3.  in  the  Dote  there. 

[  ^.  If  the  patentee  in  tall  of  the  king  brings  an  aHion  againft 

another  y^r  holding  a  court  within  a  town,  and  prefcribes  ibat  then 

heftb  not  been  any  other  court  hefides  his  court  in  the  fame  town  rimv 

out  of  mind,  &c.  and  die  defendant  fays  that  he  has  always  badfuA 

court  J  paying  rent  to  the  iingj  which  court  is  alfo  granted  in  tail  t$ 

the  plaintiffs  yet  he  fhall  not  have  aid  of  the  king,  becaufe  it  will  be 

more  beneficial  for  the  kingj  when  the  reverlion  fidls,  without  tfait 

.         new  irent  and  court     1 3  Hen.  4.  1 1.  b.] 

*|ee  (1)  pi.        [4*  If  the  king  leafesfor  lifsy  2SiA  grants  the  reverfion  to  another^ 

XI,  S.C.      if  the  reverjioner  brings  wafte^  or  avows  far  rent^  thelelTee  fhallnoc 

have  aid  ot  him.     13  Hen.  4.  ii.  b.] 

[  5.  If  the  king  grants  a  town  to  fee^famty  rendering  rent,  and 

after  another  demands  certain  lands  within  the  town  by  force  of  # 

former  grant  of  the  king,  the  fee-farmer  fhall  have  aid  lof  the  king# 

46  AfT.  I,  agrees,  becaufe  if  this  be  evi£ied,  the  recoveror  ihall  be 

tenant  to  the  king  without  his  lien,  (and  it  feems  the  rent  fhall  be 

apportioned.)  ] 

Sec  (C)  pi.       [6.  So  if  another  demands  common  out  of  certain  lands  wtthia  tbt 

4-  s.  c.      town  by  force  of  afortmr  grant  of  die  King)  the  fee-fvmer  Audi 

havs 


lunrsaid  of  the  king,  becaufe^^iv^f  tb^  ting  Mu  rJ$mf§  or  olber 
il^arge  before  the  fecond  grant%    Dubitatur  46  Aff.  i.j 


(H)    Who  fiiall  have  Aid     In  refpeSt  of  bis  Eflate. 

[  !•   ^  Fu-farmer  of  the  king,  renJkring  rent  ihall  have  aid.  ♦  45  *  Br.  Aid 

^  Edw.  3.  3.   46  Edw^  3.  28.  b.   t  49  Edw,  3.  6.  b.   J  18  d«iR?yiPi 
Hea  6.  12.  adjiulged,   |  43  Alf.  z.  Curia*    13  Hen.  4.    Aid  del  s.cf  by 
Roy  99.  f  7  li*  4-  2.  b.  it  feems  they  were  fee-farmers.]  ireafon  tiiat 

the  kfing 
may  be  at  a  lofs.«      ■  f  I^i^l*  P^*  ^o.  cites  49  £.  3.  6.  S.  P.  before  ilTue  joined,  and  it  was  for  hiat 
wbo  bad  fee-fimplct  ^y  reafon  that  the  king  Ibould  be  at  a  lofs  for  his  £ee-farm  if  it  ihould  bo  di- 
miai/hed;  qutHi  nota.     '   Fitzh.  Aid  de  Rpy,  pi.  60.  cites  S.C. 

iFitzh.  Aid  de  Roy,  pK  19.  cites  Trin.  18  H.  6.  ix.  S.  C. 
S.  P.  Br.  Aid  dc  Roy,  pi.  89.  cites  S.  C. 
f  S.P.  Br.  Aid  de  Roy,  pi.  a4*  cites  7  H.4;  2.-»*-Fitzh.  Aid  de  R071  pi.  91*  cites 8»C>w«» 
S.  P.  adroiaed  accordingly.    Br.  Aid  del  Roy»  pi.  i  x.  cites  33  H.  6.  6. 


[  2.  The  king's  very  tenant^  rtniering  rent^  (hall  have  aid  of  the  -•FkikAM 
king*    ♦  21  E.  3.  19.  Admitted  f  ^S  Aff.  8.]  «^«  ^'>y>  pj* 

a.  cices  s.  ^« 
t  Br.  Aid  del  Roy,  pi.  75.  cites  S.  C.  but  nothing  appears  there  of  any  tenant  rendcriog  rent. 

f  3.  The  very  tenant  of  the  king  hy  his  patent  (hall  have  aid  of  •  Fitzh.Ai<l 
die  king.  45  £.  3.  3.  2  Hen.  4.  22.  b.  24,  b.  When  nothing  is  ^^  Roy»  pU 
referuedy  ♦  18  Hen.  6.  13.     f  43  Aff.  6.  Curia.]  .    V.'c^ 

f  3r.  Aid  del  Roy,  pi.  90.  (89)  cites  S.  C— Fitzh.  Aid  de  Roy,  pL  94.  citet  S.  C« 

[4.  In  a  fcire  facias  againft  the  alieme  eftbe  king  to  repeal  his  f  ]  7r  1 
{Btent,  he  ihall  have  aid  of  the  king.    «  8  H.  4.  22.  t  33  AC  10.         '^^ 

adjudged.]  ^^u"^ 

brought  againll  the  heir  of  the  alienee,  who  prayed  aid  of  the  king  by  iw^fon  of  the  gift  made  to 
his  father,  ^od  had  it,  ex  ntfenfu  patris  in  avoidance  of  delay.  But  Brouke  fays,  qii«re  if  de  ne« 
cefl\t.ue  legis,  for  it  does  n  )t  appear  if  a  rent  was  rtf:r/ed,  nor  other  caufe.  Br.  Aid  del  Roy, 
pj.  83.  cites  S.'C— Br,  Petition,  pi.  46,  cites  S.C.  .ind  fay^  that  the  jrfd  was  granted  by  con- 
UtiL  -Br. Scire  Facias,  pi.  66.  cites  8  H.4.  21.  S.C.    ■  Fitth.  Scire  Facias.  pL  6i. 

cites5.C.  * 

[5.  He  that  claims  2s  feoffee  of  the  kingj  fliall  not  have -aid;  •Fitih.Aiil 
•  8  Hen.  4.  1 4.  b.  it  feems  this  is,  becaufe  nothing  bajfed  by  the  fe-  ^^  ^.^*  P** 
offment.     3  Hen.  6.  6.  becaufe  the  feoffee  is  a  dij/eifor.l  S.  q^ 

[  6.  An  intruder  upon  the  king  (hall  not  have  aid.     3  H.  6.    f*^-^**^ 

5-  h.]  .        .       ,      .    .  ^^  '5^* 

[  7.  If  the  Jting^s  tenant  dies^  his  heir  within  age^  if  zjfremger  ^wm^mma 
enters  in  the  right  of  the  king^  he  (hall  have  aid  if  he  be  impleaded,  J**-  A»d  del 
becaufe  his  entry  is  in  the  right  of  the  king.    4  Hen.  6.  12.  b.]       cites* s!c!^* 

&  S.  p.  though  the  entry  was  without  any  antliority.— Fitzh.  Aid  de  Roy,  pi.  xi.  dtes  S.  C.  <c  S.P. 
(teos^  there  was  no  pririty. 

[8.  An  abbot  of  the  king* 5  foundation   (hall  have  aid  of  him.  Aid  of  a 
6  Hen.  4.  5.  bJ  in  an  aftion  where  he' is  charged  as  aib$t.]  ^^(Y} 

pi  X.  S.  C. Fitzh. Cdunterplea del  Aid,  p^  13*  cites  S.C* 

[9.  But  it  is  etb(rwi/e  >f  he  is  charged  as  ptrfm  affnpriatt.  AM  of  a 
6Hen.4.5.b.J  ^STtY) 

Vol..  Hi  O  !>>•*. 


|>l.s.  S.C<---*»1^K«CdiyiMrjM  m'aS4»  pi.  t>  (^its  5.C.  scoonKngiT;  for  hr  HiAs,  a  wt 
Ihall  not  have  aid  but  of  the  dlih|^  ki  damandi  or  of  the  tbtng  ovt  of  which  the  thing  demtaded 
is  ilfuing,  and  the  annuity  is  not  iffuiiig  out  of  the  abbey ;  and  thereupon  Tliirn  bid  them  luve  aid 
of  the  patron  and  ordinaryi  &c. 

S.  P.  Br.  I^'ICX  In*aa  affife  of  a  corody.ag^Inft  the  UffeAcftit  Jking^  rair 

Aid  del        liknng  nnt^  with  a  claafe  that  the  kjfee  flmll  btar  bis  charges^  tte 

Sr^'s^c!!;  ^^^^^  P^  ^^^  *^^^  ^^  ^  ^^  '^^"S-     3'  Afl:  2j.  adjudged.] 

latzh.  Aid  die  ^af,  pi.  93.  cites  S«  C.*^>*«-*8.  €•  cited  Arg.  Roll  Rep.  zoS.  becaufe  the  king  fluU 
nave  damage  by  it. 

•  FltzhtAid  [11,  Tenant  at  will  ihall  have  aid  of  the  king*  #  4  Hen.  6. 
K>.^Si$^^  II.  b.    t  21  Hen.  6.  36.  b.     17  Edw.  3.  17.  b.] 

S^C.-^«— Br.  Aid  del  kov,  pi.  56.  cites  S.C        S.  C.  cited  4 Rep.  ai.  b. 

f  Br.  Aid  del  Roy,  pi.  46.  cites  S.  C. Br.  Aid,  pL  Sz.  cites  S.  C.— — Fitzh.  Aid  de  Key, 

pi.  aa.  cites  S.  C.        See  (U)  pL  z.  S.  C.-— S.  C.  cited  4  Rep.  zz.  b. 


A  s.  P. -tad       [  12.  Tenant  by  C9p  ff  court  roll  according  to  the  cuftom,  (hall 
percur.  he   have  aid  of  the  kiiur  k>ra  of  the  manor.    *  15  Hen.  7.  lo.  Curia. 

'S23Li:^V  ^"^•**^'-    t  21  Hen.  6.  370 

ment  if  roge  inconfulto.    Br.  Aid  del  Roy,  pi.  4f .  cites  S.  C.^— ^Fitzh.  Aid  de  Roy,  pL  9S.  ekes 
S.  C.      ■  4  Rep.  aa.  a.  cites  S.  C. 

f  Br.  Aid  dd  Roy»  PL46.  cltte  S.  C     ■Br.  Aid,  pU  8z.  cites  S.  C— — Eitab.  Aid  de  Roy, 
.     pi.  12.  cites  S.  C— (U)  pi.  u  S.  C— -4  Rep.  at.  b.  cites  S.C.— Br.  Aid  del  Roy^  pi.  x.  cittc 
a7  BU  8.  aS.'S^  P.  accordingly. 

[  13.  Tenant  after  poffiUlity  of  iflue  extinA,  ihall  have  aid  of  tb^ 

kii^  in  reverfion.    1 1  Hen.  4*  71.  b.] 

Br.  Aid  del       [14,  If  the  kingfeifes  land  by  office  for  the  wardjhip  of  J.  S. 

^^'s^c^-^  tf )ii  leafes  this  to  another  during  the  ncn-age^  and  after  uptn  4  peti- 

1  '^  tion  by  W^  i/.  to  tho  king,  who  was  ot^ed  of  the  land  hj  the  king^ 

r  1 76  1  ^  v^r^'^  ii  found  for  him,  and  he  thereupon yv/j  a  fcire  facias  againfi 

^     ^     ^  the  patentee^  htitoB,  have  aid  of  the  king.     37  Aff.  11*  adjad^d.] 

Br.  Petitiooy  pi.  17.  cites  S.  C.<^— Br.  Aid  del  Roy,  pi.  50.  cites  S.  C— »-See  (D)  pL  3.  S.  C. 

fl 

tr.  Gard,  [  i^^  If  the  king's  committee  of  a  ward  be  impleaded  for  this,  he 

gl.^8.  cites  £1^1  YisLve  aid  of  £e  king,  for  the  king  continues  guardian^  and 
rFiizh.         therefore  the  right  of  the  king  ihaU  not  be  put  to  trial  without  die 
Gar^c,  pi.    king.     i2  Hen.  4.  25.  Curia.] 
gi^cites  ^^^       ^  j^^  jf  ji^g  j^j^g  jj^g  committed  a  ward  over,  and  zjltanger 

p^jtafsofa  takes  the  ward  by  tort  againil  whom  a  right  of  ward  is  brought  ij 
chfibiok  «,  another  Jiranger J  he  fhalThave  aid  of  the  king,  becaufe  he  hath  in  a 
^^^^M  P^^"^^  ^c  elbtc  of  the  grantee.     12  Hen.  4  25.  adjudged.  J 

\  0$  foitmitiie  of  the  Hrtg  by  a  ward  iarint  the  nonpar  €  vf  an  hthry  and  praved  aid  oi  the  kiogry  and  «^ 
oniled  by  aivanl,  for  the  aid  (hall  not  be  granted  but  where  tlie  kin;  mall  render  in  valufeiy  or  where 
11  Jhall  In  to  bis  fi-fjvttke,  and  here  is  nieitlier  the  one  nor  the  other ;  for  mthiri^JhaU  be  rrca«r.  rof  iftf 

.  '^Lmu^eiy  nor  ihall  the  king  be  eftopped  ;  for  be  vf  a  ilranger  tu  the  recovery,  and  the  righc  of  tkc 
ward  (hall  not  come  in  debate  here,  but  cfmtra  -fit  wat  in  writ  »f  ward^  JtwTf  vrfr^edft  fmdni* 
dai.^  Br.  Aid  del  Rpy>  pl«  104.  cites  aa  £.  4.  ao. 

.*S.1^.  and        [j7«  5tf  die  i^rajr^/^  ^/^^fv/fr^  of  the  king  (hall  have  aid  of  Ae 
•  ttrsTt^h  du"  ^**£*  ^^^  *^  ^'"6  continues  guardian  and  in  pofleffion.  ♦  4  Hen.  6. 
intnjfuHv^'    U>  12.  b.  for  he  (hall  fue  livery,    f  9  H.  6.  2t.  b.  29  Afll  5.  Du* 
ui^fi  thtf      brtatuj',  where,  ni^r^*^  is  refervei,     10  E.  3^  Aid  del  Kdy.  64.1 

npofTemonof  -'  ^        ^  /»      -r*j 

the  king.    Br.  Aid  del  Roy,  pU  55.  cites  4  H.  6. 20*  t 

•t  S.F- 


zm  of  tH  Siinf «  17.6 

,   t  S.P.  Br.  Aid  del  Rofi  pt  4.  cites  9  H.15,  xo. And  it  fccms  that  there  i$  no  diifcrence  be- 

tweeu  a  committee  and  grantee,  and  grantee  of  the  grantee*    See  Br.  Aid  del  Roy,  pL  4*  cites  f  s 
H.4.I8. 

[18,  So  for  the  Cime  reafon  the  grantee  of  the  Hng*s  grttnta  of  ^•.^- ^,''* 
a  ward  ihJl  have  aid  of  the  king.    39  Ed>¥.  3.  8.]  ^;°;^y,.  ^ 

cites  9  H.  6.  20.  if  he  has  his  intire  eftate.      1  See  the  notes  on  pU  17* 


was 


[19.  ^^  if  the  grantee  of  the  ward  upon  which  no  rent  was  te-  B"t»t 
feroid^  be  fued  in  trefpafs  after  the  full  age  of  the  infant,  he  fhall  ^it'hld 
not  have  aid  of  the  king,  becaufe  it  was  without  rent,  and  is  de-  been  re- 
tcrmined,    g  Hen.  6.  62.  adjudged.]  ferved,  that 

htvt  aiJ  of  the  kiuf  as  well  after  livery  as  before ;  for  it  was  ajrccd,  that  coUeftor  of  tenths  or 
fifteenths  ihall  have  aid  of  the  king  after  that  the  king  is  fatisfied.  Br  Aid  del  Roy,  pi.  7.  citts 
S.C.— — -Fitah.  Counterplea  del  Aid,  pi.  9.  cites  Hill.  9  H.  6.  6i.  ■■$.  P.  Arg.  RdU 

Rep.  Z91. 

20.  In  affife  of  rent,  the  ter-tenant  faid^  that  king  Edward  the 
3^  hy  charter  gave  to  W.  aftd  his  heirs  in  fee,  which  ijlate  the  tenant 
has,  and  demanded  judgment  rege  inconfulto,  ice,  and  had  aid, 
notwithftandint  that  he  did  not  ft>ew  How  he  had  ihe  ejiate  of  W» 
But  in  fuch  cafe  Shard  was  of  a  contrary  opinion;  therefore  quaere; 
for  \\Aot&  not  appear  that  it  is  foi*  ftebleneft  of  the  eftate,  nor  diat 
the  king  is  to  be  damnified ;  for  it  is  not  fuppofed  that  he  held  of 
the  king  by  rent,  nor  does  it  appear  whether  the  title  of  the  king 
'  be  before  the  titk  of  the  plaintilF  or  after.  Br*  Aid  del  Roy,  pi.  79* 
cites  29  Aff.  39. 

21.  Ajfde  of  rent  againft  ter-tenant,  who  pleaded  hors  defon  fee^ 
die  plaintiff  made  title  to  a  rent^charge,  the  tenant  faid  that  the  land 

is  held  in  chief  of  the  hng,  and  prayed  aid  of  the  king,  and  had  it^     ^ 
and  after  procedendo  was  granted  >  for  the  tenant  ^the  king  may 
charge  without  licence.    Br,  Aid  del  Roy,  pi.  86.  cites  40  Aff.  5. 

22.  Tenant  for  life  who  has  franktenement  ihsdl  riot. have  aid  of 
the  king,  nor  of  a  common  perfon.  Br*  Forcible  Entry^  pi.  6. 
.cites  22  H.  6.  17*  by  the  beft  opinion. 

23.  In  affile  the  tenant  faid  that  king  Edward  the  ^d  gave  to  bis  [  IJJ  1 
predecejfor  in  Frankalmoigne,  and  prayed  aid  of  the  king.     Quaere  $ 

for  Jt  IS  faid  there,  that  none  fliall  have  aid  of  the  king  if  he  has  not 
Vfarranty,  or  he  within  the  cafe  of  the  '^Jlertute  de  Bigamis,  oi"  where  •Scepl.»# 
the  king  is  to  he  at  a  lofs,  as  where  a  rent  is  referOed^  as  upon  a  fee- 
£ra,  &c.  with  rent  referved,  and  this  cafe  1$  none  of  thetti.    Br« 
Aid  del  Roy,  pL  1 1.  cites  33  H.  6.  6. 

24.  In  trefpafi  die  defendant  faid  that  he  isfeifed  of  an  acre  tnfeej 
^  holds  of  the  king,  and  has  common  in  the  Jajju  place  appendant  to 
this  acre  J  and  prayed  aid  of  the  king ;  &  non  allocatur  \  for  the 
img  Jhail  not  he  at  hfs.  Bn  Aid  del  Roy,  pL  63.  cites  37  H« 
6»  28. 

25*  Fit  a£ife  of  rent  the  tenant  faid  that  he  held  the  land,  out  o^ 
.Mddi  tbe  rent  arofe  of  the  king,  and  prayed  aid  of  the  king.  He 
ihaD  not  have  it ;  quod  nota,  by  the  opinion  of  the  court.  Bxw 
Aid  dd  Iloy,  pK  63.  cites  37  H.  6.  28. 

26.  |f  a  mait'  has  charter  of  the  king  of  the  gifi  of  the  thing  in 
)ibid»^lhere  eixher  for  falvdtidn.  of  the  reverfich  of  the  kingj  or  of 

O  2  haft 


177  ai»  of  tfte  mirtgr* 

dcfR  ^***l  ^**  ^^'^^  ^"^  *  for  fseblinefs  of  the  ejlate  of  the  tenant^  or  if  die  kin( 

53.  cites  4  "  '^  ^''^^  ^'*y  ^^riffunt  or  lojfsy  in  thefe  cafes  the  tenant  fhall  have 

H,6,  xo.  aid  of  the  king.    .Br.  Aid  del  Roy,  pi.  94.  cites  2  H.  7.  7.  by  the 

Reporter. 

[•Qiwre  27.  Fomudm  In  remaituUr,     The  tenant  vouched  to  warranty 

wiJds^Cof  '*^  *"'^'''  ''^  herjijiersy  as  heits  of  the  Duki  of  York.     Per  Hawes 

the  king)  J*  ^c  fhall  have  the  voucher^  and  aid  ♦  of  the  king  together ;  for  the 

ihouia  not  queen  is  a  perfon  exempted,  and  a  fole  perfon  by  the  common  law. 

beomiued,  ]Sr.  Aid  del  Roy,  pi.  96.  (95)  cites  3  H.  7.  14. 

•  are  not  in  the  year-book ;  for  it  feems  a  man  cannot  vtucU  the  king ;  for  that  is  to  Cue  the  king 
by  adtion^  which  cannot  be^  &c.j 

By  this  •  28.  4  E.  i,Jiat.  3.  cap*  I.  Concerning  pleasy  where  the  tenant 

the  ifW'  ^  excepteth^  that  be  cannot  anjwer  without  the  k\ngy  it  is  agreed  by  the 

gives  landi  jufiiceSy  and  other  learned  men  of  our  lord  the  hinges  council  of  the 

nvitbclauft  realm^  which  heretofore  have  had  the  ufe  and  pra&ice  of  judgnunts, 

WMTont  ^^^'  where  a  feoffment  was  Tnade  by  the  king  with  a  deed  thereupon^ 

jet  the  pa-  .  that  if  another  perfon  by  a  like  feoffnunt  and  like  deed^  be  bounden 

tentee,&c.  to  warranty^  thejtf/tices  could  not  heretofore  have  proceeded  any 

£vio?re./«'^*''*> 

cover  in  value  againft  the  king,  VfUhoKt  fpttial  vfwAt  thie  tb*  kln^  j7>all  yield  kuub  in  vahte  uf>«n  evic' 
tivi,  &C.  and  neverthelefs,  in  that  cafe  he  Khali  have  aid  of  the  king  by  the  general  purview  of  this 
law  i  for  it  is  for  the  honour  of  the  king,  that  he  aid  the  patentee  with  any  record  or  evidence 
that  be  tiath>  for  maintenance  of  the  eftate  which  he  hath  granted  and  warranted  to  him ;  but  if 
the  kit»  txcbmt^s  lands  with  another,  by  this  warranty  in  law  the  king  is  bound  to  warranty,  and 
to  yield  in  value,  and  fo  it  was  adjudged  Hill.  6  £•  i.  m  C.  B.  RoC  %.  William  BrewtVs  cafe, 
Wallia.  ft  Inft.  ft6S^  269. 

If  the  kiiTg  gives  bnds  to  one  in  fee  by  the  word  Vedi,  this  bindeth  not  the  king  to  warranty, 
and  yet  the  patentee  fhall  have  aid  of  the  king  by  the  letter  of  this  branch,  becnufe  in  thx  cafe  ano- 
ther perfon  (hould  be  bound  to  warranty  by  this  word  I>edi ;  and  fo  it  is,  albeit  the  tenure  by  the 
patent  is  to  ^Id  oftbt  chief  io/ds,    2  Infl.  269. 

This  com-         Neither  yet  do  proceed  without  the  king's  commandment  had  tbere^ 
tteking'ir  fi^^^  neither  can  it  be  thought  that  they  may  proceed, 
nvrii  of  pro0€Hendo,  wheieof  there  be  2  forts,  viz.  in  lofuj^i,  and  ad  judicium ;  for  tlie  king's  conK 
mandments  in  judicial  proceedings  are  ever  by  writ,  accoiding  to  the  courfe  of  the  commuii  law, 
.' whei;eof  you  may  read  in  the  RegtHer,  F.  N.  B.  and  our  boulu.    a  inft  269. 

Here  are  3  29.  4£.  I,  flat,  3.  cap.  2.  jfnd  itfeemeih  alfo^  that  they  could  not 
cafes  where  proceed  in  certain  cafeSy  As  where  the  king  hath  confirms^  sr  ratified 
ought  not     ^^y  ^^'^^^^  deeds  fo  the  ufe  of  another  \ 

to  be  granted  of  the  king,  nor  the  court  furceafe  by  force  of  a  writ  de  domino  rege  inconfulto^ 
Whcrfeof  the  flrft  is:,  (when  the  king  coniirms  or  ratifies,  &c.)  ^hich  niuft  be  fo  m- 

[*  iiaQ  1  derflood  lubin  the  fonfimMion  ^ivi  v>  ffiattf  and  if  it  gives  any  eftate,  utLtte  m  rmi  m 
/  J  fefvice  it  rt/trvcdi  or  where'  in  lih  cajc  (as  lias  been  (aid)  amtbtKrpe*fM  vktc  tot  hitd 
to  wammty  \  but  if  a  rent  or  fervice  he  refeiNecf,  and  by  the  a^ion  brought  (if  the 
demandant  prevail)  xht  rtta  or  firvice  fl>mld  he  defiatedf  then  there  is  good  caufe  of  aid-prayer,  &c. 
Or  if  aomman  perfon  were  in  tbat  cetfs  bottnd  io  warranty,  then  is  the  confirmation  in  nature  of  a  ftolf- 
ment,  and  within  cap.  t  •  .What  bath  been  faid  in  cafe  qf  confirmation^  the  fame  holdetb  in  caic 
of  reluife.     l  luft.  270I 

Informedak  the  tenant  fad  that  ht  itid  the  land^dcmoftdtdhy  ^rant  of  tbe  kingy  zndfhtwedekvitr  of  k, 
and  prayed  aid  of  the  king,  and  had  it.  Sec  Quod  mirucn,  without fbewmg  rmtt  refnvtdtu  the  king* 
9r  warreuuy  or  revet  feet,  Quserc  if  it  was  not  by  this  word  bcSnus.  Br.  Aid  del  Roy,  pi.  sa. 
ft  H.  4. 19. 

* 
Herfc  is  the        Qr  hath  granted  any  thing  as  much  as  in  him  is\ 

xd  cafe         .  "  *   •  .  I 

where  no  aid  ought  to  be  granted :  for  tbe  king  gratuab  ha  lit  own  efiaie  ^bom  i^y- 
a  loft.  170.  '  * 


Im 


9ili  Of  tl^e  jttinsf;  178^ 

In  iflile  of  the  tfet  cf  ktpir  ^jamiwrof  IVood/kek-Tarkf  of  thfi  grant  of  the  king  for  life,  the 
dtfatdaig  miuk  tiik  by  aforwmrp^tmii  by  king  E.  4.  by  the  word  Conccfflmti,  and  prayed  aid  of  the  king» 
bwt  the  juftices  denied  it.  fiut  the  Reporter  held,  that  he  Ihould  have  aid  by  the  words  of  the 
ftatufe  ai  above^  and  that  the  word  (Conceffimus)  has  the  fame  force  as  •  Dedims  &  Cmictffims ;  for 
tbit  the  ftatute  Ihall  be  taAtn  disjun^ivt,  and  rtot  copufativf,  Br.  Oarranties,  pi*  SJ%  cites  a  H.  7«  7* 
3ot  Brooi^e  lays  that  ic  is  not  fo ;  fur  the  i^atute  ef  bigamis  is  dedimus  &  conceffunus,  Br«  Ai4 
delRoyi  pi.  94.  cites  S.C* 

*  4  £.  I.  cap.  6. 

Or  when  a  died  is  flawed^  and  chufe  contained  thireiny  whereby  Th^s  w  the  ^ 
ht  ought  to  warrantize  ;  ^j^^^  ^^ 

aid  (hall  be  granted  in  cafe  of  a  reftitution.  %  Inil.  270.^  -—But  in  2  Inft.  27c.  Ld.  Coke  has  thcfe 
funher  words,  as  contained  in  the  ftatute,  viz.  (quod  rex  tenemedtum  aliquod  reddiderit,  nee  cUo« 
fab)  8cc.) 

Jnd  in  Hie  cafes  they  Jhall  not  furceefe  by  occajkn  of  a  confrmation^  Here  fome 
granty  orfurrender^  or  other  like  5  but  after  advertifement  made  thereof  ^^^^ 
to  the  lingy  they  Jhall  proceed  without  dilay.  m  thcfe  ^ 

cafes  aid  Ihoald  be  granted,  but  hj  fiorce  of  thefe  words  (that  no  fearch  (hould  be  granted,)  wherein 
2  erron  be  committed,  ift.  That  aid  fhould  be  granted,  which  is  againft  the  exprefs  letter  of  the 
fl^tute,  Noo  erit  fuperfedendum,&c.  and  againft  the  book  of  39  E.  3.  adly.  That  in  cafe  of  aid« 
prayer  of  the  king,  or  of  the  writ  de  domino  rege  inconfulto,  no  fearch  ought  to  be  granted,  but 
only  in  a  petition  of  right,     z  Inft.  270* 

And  if  aid  had  been  in  any  of  thefe  3  cafes  erroneoufly  granted|  the  tenant  or  defendant  ihoul4 
have  a  procedendo  fine  diljitione  -,  that  is,  without  delay  and  of  courfe.    a  laft.  170« 


(I)     In  refpea  of  the  EJlate  of  the  King, 

[  !•  1  F  the  heir  of  the  lejfor  for  years  be  in  ward  of  the  king  >9r  s.  P,  be. 

other  land^  and  not  for  this,  the  lejfee  ihall  not  have  aid  of  caufchedid 
the  king,    a  Hen.  4.  10.  b.]  Z^'Zf^ 

was  fe\fed  into  the  hands  of  the  king,  and  defcended ;  for  an  infant  in  ward  of  the  king  may  have 
land  by  purchaie,  wtierefore  the  defendant  prayed  in  aid  of  tlie  heir,  and  not  of  the  king.  Qood 
oota.    Br.  Aid  del  Roy,  pi.  zu  cites  S.C.^— Fitzh.  Aid  de  Roy,  pi.  38.  cites  S.  6. 

[2.  But  if  that  befeifed  In  ward,  he  (hall  have  aid  of  the  king.  *  Br.  Aid 
•  a  H.  4,  10.  b,    +  10  H.  4,  6,  adjudged.]  «.  a^^^** 

S.  C— — — Fitih.  Aid  de  Roy,  pi.  38.  cites  S.  C 
f  In  aflHe  agatnft  tenant  in  dower,  where  the  heir  was  in  ward  of  the  king,  (he  prayed  aid  of 
the  king.    The  affife  was  adjourned,  and  afterwards  the  aid  was  granted  by  all  the  court  without 
difficulty,  2ec.     Fitzb.  Aid  de  Roy,  pL  Xio.  cites  S.C.  ^ 

[3.  If  a  man  leafes  for  life  rendering  renty  and  after  the  reverjion  f  170  1 

(omes  to  the  king^  the  lejfee^  if  he  be  impleaded,  fhall  have  aid  of  the  pj.  i/^^j 

king;  for  by  thi?  fuit  the  rent  of  the  king  may  be  deftroyed.     31  del  Roy,  pU 

AflTa;  3  E.  3,  Fitz.  Aid  del  Roy  68.]  77-  cites 

r  4.  Aid  fhall  be  granted  of  the  king  for  a  reverfion  efcheated  to  l^itzh.  Aid 
him.    4H.4.PI.19.]  X^ 

rl.  ^  5.  S.  P» 

[  5.  If  there  be  leffeefor  life^  the  remainder  in  tally  the  remainder  r*  -^^  *i 

in  fee  (*)   and  both  in  remainder  are  attainted  of  treafon^  the  leflee  *  ^°**  '53- 

fliall  h?wrc  aid  of  the  king.     7  H.  4,  18.  b.  and  if  only  the  remainder  j*  "^^T*^ 

in  fee  had  been  attainted^  he  fhould  have  had  aid  of  the  remainder  dei'^oy  pL 

in  tail  and  the  king.    7  Hen.  4.  18.  b.]  ^^.  cites 

_  S.C.  & 
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m  suD  of  n^i  ntng?; 

S.  p.  for  the  right  of  the  kin;  cannot  he  tried  without  making  him  a  party.  Bfif  In  Ibdi  ttS^  ft« 
ftall  have  aid  of  the  remainder  in  tail  firft.— -Br.  Prerogative  Ic  Key,  pi.  80.  cites  S.  C  acoof^ 
io^ly  I  for  it  k  to  the  king's  advantage. 

[6,  If  there  be  UJJfie  for  Ufey  the  remainder  io  atrhry  of  the 
foundaiim  of  the  king^  if  there  be  no  priorefs  the  leflec  mall  have  aid 
of  the  king,  for  the  right  is  to  the  king  till  there  is  a  priorefs*     3a 
'   f  Edw.  3.  Aid  39.  adjudged*] 

d  VbJ^  l  ^  ^*  ^^*^  ^  a£lion  the  tenant  htfeifed  tnfee^  and  acknowledges  in 
91.^)  ^  ^^^^^  *^f^  ^^  '^  tenant  for  lifey  the  reverfion  or  remainder  to  the  king^ 
oites  s.  c  he  ihall  have  aid  of  the  km^,  beci^ufe  the  king  (hall  have  the  re? 
A — w^i'i     verfion  by  ejloppel  againft  him  by  this  acknowedgment  of  record, 

^:  i9f  *  '  ^l^'  7-  ^9^  t  8  Hen.  4-  14-  b.  %  1%  H,  4.  85.  b.  |  8 
citet  14  E.    Hen*  6.  24.  j 

3.  t.  8  U.  6. 

af.    1  H.  7.  28.T— l^iczh.  Aid  de  Roy,  pL  ja.  cttei  i  H.  r«  »8. 

f  Br.  Eftoppe),  pL  ao?.  cites  S.  C.  but  fays  nothiog  of  aid. 

X  Br.  Counterplea de  Aid,  pJ.  25.  cites  S. C.  but  S. P.  doofr  not  clearly  appear,.  ■  Pitab. 
Goonterplea  del  Ai(!>  pi.  16.  cites  S.  C  &  S.  P. 

II  InJhrmedM  the  temmt  faii^  that  Ki9g  Htttry  the  41&  leafed  It  kirn  forUfk,  and  the  rvuetjm  u  Ju 
f^endetifo  the  king^  and  prayed  aid  of  him,  and  could  not  have  it  without  (hewing  leafe  by  patent  in 
cafu  regis,  by  which  htfaitftbat  be  held  far  term  tfllfey  the  re^erjion  to  the  kmg<t  and  prayed  aid  of  him, 
and  had  it,  the  reafon  feems  to  be  in  as  much  as  now  the  reverTion  is  in  tho  king  by  cwcltfim  tbougt^ 
he  had  no  reverfion  before.  Br.  Aid  del  Roy>  pi*  43.  cic^  8  H«  6.  25.  n  >Br»  Monftrans  de  Fahiy 
pL  52.  cites  S.  C.  accordingly.  ^ 

[  8.  If  the  kingfeifes  generally  the  poffejfions  rfan  acioi  in  im  aCt 
tion  againft  Ac  abbot  he  fhall  have  aid,     1 1  Irau  6.  10.  35.  b.J 
S.  P.  and         [  9.  But  if  they  are  kikd  for  dilapidation^  he  fiisill  not  have  aid, 
amfe  was     becaufe  this  is  bis  own  a^y  and  his  default^  and  it  appears  to  1^9 
ScS^    ^°"^-     "  Hen.  6.  35.  b.     gut  qtiwe  this.] 

ixd  not  appear  th»t  the  king  ever  fafcdtbii  land  and  tbe-interefl  of  the  ahiot  wat  mi  ti(t  a  ehaOfl,  aod  tbq 
l^d  was  not  the  land  of  the  pollefllon  of  the  abbot,  a'ld  fp  the  aid  is  not  neceffary,  andalfo  it  is  ooc 
vfual  to  grant  aiJ  upon  fuch  manner  of  protection  for  goods  upon  dilapidations  ;  for  tlus  ismotju^ 
jUiem  ccufe  to  grant  ^^c^ion  in  delay  of  the  right.     Br.  Aid  del  Roy,  pL  106.  cites  1 1  H.  6.  ta. 

Br.  Aid  del       [  10.  If  the  king  takes  into  ti'is  proteflion  the  goods  and  pofjfjfmns 

J^oy,  pL       Qf  an  abbot  without  cauje^  tb,e  abbot  fhall  not  have  aid  of  the  ktn£^ 

H^6.*^i2."  ^^^^  be  impleaded,  for  the  king  cannot  delay  any  without  caiife, 

JuWbt.'      II  Hen.  10.] 

Aid  da  [11.  But  otherwife  it  is  if  he  takes  it  into  his  protedionyir  jfW 

fcS^.cUesn  ^^'"A  ^  ^°^  ^^^  ^^  ^^  ^"  ^^^  fervi^c  in  tjie  wars.     11  Hen, 

H.  6.  la.      6.  10.] 

See  (G)  pi.        r  12.  If  the  king  leafes  for  life,  and  grants  the  reverfion  to  anoiier^ 

A^^oiT"  ^^^"^^  ^'^^  ^ifff^  "*all  not  have  ajd  fifter  of  the  king  if  he  be  im- 
R^.29T.  pleaded  by  a  it  ranger,  for  th^  king  cannot  be  at  any  prejitdiip^, 
cites  21  E.    Contra  13  Hen.  4*  11.  b.l 

3. 24.  that  J  T-  J 

in  fuch  cafe  a  fait  was  ftay  ed  by  writ  of  circunaTpefte  agatis. 

r  1 80  ]       [  '3*  I^  ^^  ^^zfilfis  *he  lan4  of  a  prior  atien^  and  leaks  this  to 

farm,  rendering  renty  and  after  grants  the  rent  over^  yet  the  fiumcr 

j(ball  have  aid  of  the  king.     (It  feems  the  king  bad  die  reverfic»| 

to  himfelfl )     13  H.  4.  11.  b..] 

|ee  (p)  pi.       [  14-  If  the  king  grants  an  aJvowfon  with  warranty^  in  a  jpwr# 

3.  s.  C^     imtedit  againjl  the  grantee  and  h}s  prejentee^  the  grantee  fhall  have 

Br.  Aid  del  ^^  ^f  ^^  j^^g  j^  naturc  of  a  voucher,  the  incumbent  fluU  hare  si4 


ail?  nrmJim,  ^^. 


deace agauift  the  king,    9 Hen.  6.  57.  b.j     ,      ^  •minftudi 

bate  ad  of  the  kiag-  for  recovipence  m  Sat  of  vmchtr^  and  foni^tmits  in  Viw  of  tffrit  of  w^v^antia 
thmUf\  for  vooc^KBT  does  not  lie  againft  tho  kin|.  ^.  Prerogative,  pL  146.  cites  9  IJ.  6.  56.— —• 
Br.  Voucher,  pi.  7.  cites  S.  C.-r-^Br.  QuareXmpedft,  pi.  7.  cites  S.  C— Fitzh.  Aia  de  Roy^ 
pi  15.  cites  S.C.  

.  15.  In  afflfi  thft  /^naff /  (mfu&ertd  0^,  temnt  Jky  guardiany  anijhewei 
thamr  of  the  king  of  the  gifi  to  iisfit^fr  in  tailj  the  rever/kn  U 
tbe.king'i  ^nd  Jhtawtd  writ  of  the  ilng^  t^ifimg  tbat  1^  badfiifedfor 
tbt  mn^ag^  commanding  thaf  they  Jhf>ul4  mt  proceed  to  the  ajffsy  rege 
incenfulto,  wherefore  it  wa$  aw4rde4  tjiat  hjp  fue  (o  Uie  Ipng.  Br* 
Aid  del  Roy,  pL  73.  cites  22  Aff,  24. 

' .  16.  In  feire  facias  to  execute  afine^  the  tmfintfaid  that  ^  ^'^^  ^^^ 
manor  of  the  leafe  and  grant  of  the  king  for  term  ofltfe^  the  reverfion 
to  the  iingy  and  prayed  aid  of  hinn  i  and  by  Wilby,  hfi  ought  to 
&ew  deed  of  the  leafe ;  for  where  a  19^2x1  fays  that  be  holds  for  life, 
^  reverfion  to  the  kingi  there,  notwithftandins  that  he  had  fee- 
Sfliple  before,  the  king  wall  have;  th^  reverfion  by  the  aid^prayer, 
and  vet  the  pl^ntiiF  (ball  m^b^  delayed  without  ihewing  deed  d 
the  leafe.  But  per  Greene  &  Thorpe,  the  iud  is  veil  grantable 
without  Jbewing  detd,  but  he  ihall  not  recover  in  value  without  (hew^ 
ing  deed.  Contra  per  Shard.  But  after  writ  of  Chancery  came^ 
tefiifyingy  Sec.  and  therefore  he  bad  aid,  &c.  and  after  came  proco" 
aendoj  and  the  tenant  pleaded  in  chief.  Bn  Aid  del  Roy,  pi.  48. 
cites  24  E.  3-  I. 

17.  In  a^e,  the  tenant  Jhewed  how  this  land  for  certain  caufe  was 
feifed  into  the  hands  of  the  king^  and  after  the  king  by  his  charter  re^ 
hearfing  how  by  the  aJTent  of  the  dukes^  earls^  &c.  the  defendant  was 
attainted^  he  rtftored  him  as  well  in  perfon  as  in  land  and  tenement^ 
and  annulled  and  fet  ajide  the  caufe  of  the  feifer^  and  that  writjwaf 
font  to  the  fl)eriffto  feixe  thefe  tenements^  and  to  deliver  them  to  the  te- 
nanty  which  be  did  accordingly^  and  after  the  king  in  parliament^  anno 
26,  rehearfed  the  faid  reftitution,  and  ratified  and  confirmed  his  efiate^ 
and  demanded  judgment  rege  inconfulto,  and  he  was  oufted  of  the 
«d  of  the  king  by  award ;  for  he  is  remitted  to  his  ancient  eftate, 
tad  has  nothing  of  the  gift  of  the  king.*  Br.  Aid  del  Roy,  pK  77, 
cites  28  AfT.  19. 

18.  In  fbrmedon  the  tenant  faid  that  he  held  the  land  demanded  by 
grant  of  the  kingy  and  Jhewed  charter  of  it,  and  prayed  aid  of  the 
king,  and  had  it.  Quod  mirum,  without  Jhetving  rent  referved  to 
the  king,  or  warranty  or  reverfan.  Qu^re  if  it  was  not  by  this 
word  Dedimus.    Br.  Aid  del  Roy,  pi.  22,  cites  2  H.  4.  19. 

19.  Formedon  againjl  T.  and  £.  hisfeme^  vAio  faid  that  the  king 
had  given  him  and  bis  femcy  and  prayed  aid  of  the  king }  per  Read, 
Ihiy  cannot  extend  to  £.  and  alfo  tne  charter  is  of  the  fee  without 
aoj  thing  roforved  to  the  king  j  judgment  if  the  aid;  and  for  E.  i^ 
was  £ud,  that  (he  was  his  feme,  and  by  this  name  the  king  had 
l^anted  to  her.  Sec.  viz.  by  name  of  feme,  as  it  feems,  and  not  by 
IQine  of  E.  feme,  &c.  by  which  fhe  {hall  have  aid,  quod  mirum  ! 
irhere  the  king^ift^  no  reverfion  nor  rent  referved,  nor  made  wat^ 
rmtj  with  rccompence.    Br,  Aid  del  Roy,  pl«  23.  ^tes  ;i  H.  4. 

O  4        '  ao.  Ii^ 


1^1  aM^of'tBefiimg. 

~tO.  ijtdtnwr  fffthe  third  pari  cf  20 1,  r^fb^  tmanrfiidO&t 
.    nnt  is  ijfuing  out  of  the  manor  of  H.  which  is  ftiftd  into  thi  kinfs 
-  hands  by  noH'-agi  oftht  heiry  and  demands  judgment  if  xege  incof^ 

fqlto,  ice.  And  it  was  agreed  that  he  {hall  not  have  aid  -upcm  this 
matter)  without  afcertaining  the  court  of  this  msttter  bj  record  i 
whereupon  a  baron  of  the  Exchequer  brought  the  record  in  his 
hand  teftifying  the  fame,  and  thereupon  be  fued  to  the.  idne.  fir. 
Aid  del  Roy;  pi.  31.  cites  1 1  H.  4.  39. 

ft  I.  If  a  man  prays  aid  of  the  king  by  reafon  of  tlie  rntirfimy 
tihe  ditnandani  Jhall  not  have  c^tunterplea ;  per  Hank,  becwfe  it  is  ^ 
theking,  qiisere  &  concordat  24  £.  3.  23.  if  a  deed  or  record  be 
£hew|i  proving  it,  and  contra  if  no  fuch  thing  be  fliewa;  quod 
hota,  the  reafon  feeim  to  be  becaufe  the  counterplea^tfi/  bo  in  tho^ 
Chancery.     Br.  Gounterple  de  Aid,  pi.  25.  cites  1 1  H.  4.  85. 
For  U  was         22.  Ijl  trefpffsy  the  defendant  made  conufance  far  rent  arrear  be^ 
foidtWt       caufe  the  tenant  held  of  the  king  as  of  the  honour  of  B*  which  was 
ittJr^i!)?    ^F^i^^^  '^  '^'  f  «^^* ''»  dower^  by  which  for  fo  much  arrear,  &c.  and 
firM,ttnd.  frayed  aid  of  the  queen  and  ^  the  king  by  reafon  of  the  rever/lon,  and 
he  [the        had  it  of  dte  que^  after  imie,  and  was  oufted  of  the  king.    Bf^ 
lIS]  w-^  Aid,  pi.  ,3.  cites  28  H.  6.  13. 

for  years,  the  Ifffiefar  years Jkall  mt  have  aid  of  the  grantee  for  life,  and  of  the  king,  hr  reafon  of 
the  reverfion*  hut  of  Us  iejfor  ^fy  ;  but  it  is  faid  thatafto'  the  fdfuLr  they  may  pray  aidovrri  botit 
-wu  (aid  that  this  (ball  be  after  ilTue ;  for  a  man  (ball  not  have  aid  of  the  quoen,  nor  of  ochef  conn 
mon  perfon  before  ifliie  joined  in  wiit  of  trefpafs,  and  (hall  have  procefs  againit  the  queen  a& 
againft  a  common  perfon,  hut  a  *  man  (hall  not  have  atd  of  the  king,-  but  wliere  b^  is  bailiff  or 
Servant  to  the  king  immediately.  Br.  Aid,  pi.  13.  cites  S.C. 
*  Br.  Aid  del  Roy,  pi.  9.  cites  S.  C  and  S|.  ^. 

23.  Where  the  king  makes  a  corporation  abfque  aliquo  reddendo^ 
the  aid  fliall  not  be  granted.  Per  Keble*  Br.  Aid  del  Roy,  pL  93^ 
cites  2H.  7.  1 1. 

24.  In  precipe  quod  reddaty  the  tenant  may  have  aid  of  the  queen 
find  alfo  of  the  kingy  where  he  is  tenant  for  Itfcy  the  revcrfion  to  the 

Juuny  and  this  without  Jhewing  deed  as  aflienee.  Per  Town(end^ 
^  Jhall  vouch  firfl  the  queeny  and  then  he  fhsdl  have  aid  of  thekin£jr 
pK  9.°^'  i>"t  by  Hawes,  ht  Jhall  firjl  have  aid  of  the  kingy  and  after  of  thi 
cites  a8  H.  queeny  and  *  not  of  both  together.  Br.  Aid  del  Roy,  pi.  96.  cites 
♦'  '3-         3  H.  7.  14. 

25.  In  quare  impedity  the  AdtnisMfaid  that  certain  per  Jons  wort 
,    pfeojfed  in  fee  to  the  ufe  ofhimjelffor  lis  life  of  the  manor  t^  which 

the  advowjon  was  appendant,  and  after  kis  deceafe  to  th^  ufe  of  the 
Jking,  and  prayed  aid  of  the  king,  and  was  oufted  of  (he  aids  f^K 
the  king  cannot  have  it  but  by  matter  of  record^  and  cannot  have 
feoffees  to  his  ufe,  nor  is  ttie  ufe  any  thing  [in  poflbilion  at  J  com- 
mon law.     Br.  Aid  del  Roy,  pi.  60.  cites  2X  H,  7.  21. 
S.  c.  cited        26.  A  writ  of  rege  inconfulto  came  out  of  Chancerv,  reciting 
Mo.  421.  in  ^^h^t  the  king  had  a  r^verfon  after  divers  ejlates  tally  ana  becaufe  it 
Sti^W^o/  was  a  remote  poJItbiUtyy  it  was  difallowed.     Roll  Rep.  289.  Arg, 
the  king       cites   Hill.     18  Eliz.  Rot.  157.   in  ejectment  by  Blofield  v- 
inrcver-      Lessee  OF  THE  £arl  OF  Kent,  and  that  Mich.  33  &  34£Iiz« 
entait*^^**^    .between  the  fame  parties  fuch  writ  was  allowed,  becaufe  an  a»- 


9to  Of  t^  lltnfir.  X  i£i: 

mediate  ij^ati  tail  eUpendant  $k  an  efiatefir  Ufe  wat  recited  by  tlie^»te« 

wit  to  be  in  die  king.  •**5?«» 

BUttoders  in  tail,  c\Xk$  and  refers  to  34  E.  3. 04.  10  H.  7.  «^  Fit2h«  Bar.  154*  and  Sam  -Defauk 
37.  aiMS  ai  £.  3«  44, 


(K)    Wbe  fhall  have  Aid  in  rcfpea  of  Privity.  [  i8?] 
For  Default  of  Privity^    [and  ix^bo  Jl^all  be  faid 
Privy]  pU  10,  I  J,  12,  13;^  14. 

[  ?•  I  F  a  m9nju/Hfei  a  thing  as  bailiff  zni  fervant  to  thi  kin^s  S.  P.  For 
granite  of  a  wardy  he  wall  not  nave  aid  of  the  king,  be-  ftj.^!^t„ 
caufc  he  is  not  privy  to  the  king.    3  Hen.  6.  34.    ♦  4  Hen.  6.  12.  the  patent 
Thefiune  law  if  a  rent  had  been  refcrved  up<Hi  the  grant.    Coptra  ^^  no 

have  aid  of  his  mafter  in  whom  there  is  privity,  and  he  (halt  have  aid  over  of  the  king ;  quc^  nota. 
Br.  Aid  del  Roy,  pi.  57.  cites  S.  C-v*  Ficzh.  Aid  de  Roy,  pL  1 1.  cites  S.  C.  and  Martin  adrnitted 
that  the  cafe  pot  that  if  a  ftranger  enters  into  the  land  in  the  right  of  the  king  after  death  of  tb« 
tenant,  lieftall  ^ve  aid  if  he  be  impleaded,  but  faid,  that  in  the  principal  cafe  he  (hall  not,  for  ia 
the  cafe  put  he  fliews  that  his  entry  is  immediate  in  the  right  of  the  king,  and  no  eilate  mefoe  b»p 
tweei)  cJie  king  and  him,  whereas  here  he  il^^ws  a  mefae  eftate^  tboagh  it  be  in  right  ol  the  kiogy 
aod  io  was  the  opinion  of  the  court* 

[2.  In  ^naffifey  if  the  bailifffaysjliiztzlea/e  was  made  to  bis  nu^''  Br.  Aiddel 

tirfor  life^  and  the  remainder  to  the  king  snfee^  he  (hall  not  have  ^°^J  ^^ 

aid  of  the  king  for  default  of  privity.     *  8  Hen.  7.  ii.    Aid  is  cites  S.C.  . 

granted,  but  after  iaid  (hat  it  ought  not.     f  I  AfT.  i.l  tt^t  aid 

was  grant* 
««l|bat  (ays,  it  feems  that  it  Should  not  be  granted  upon  the  plea  of  the  plaintiff.— •Fitzh.  Aidde 
J^oyi  pi  35-  cites  §.C.  accordingly.— Sec  (X)  pi.  i.  2.* 

t  Br.  Aid  del  Roy,  pi.  69.  cites  S.  C.  accordingly.—*  Br.  Baillie,  pi.  ii.  cites  S.C.  that  bailiff 
ill  affife  (hsli  not  have  aid ;  for  the  bailiff  cannot  Aay  the  aflife ;  contra  where  die  tenaiU  plendi 
good  tratter  for  aid  by  attorney.— Fitzh.  Aid  de  Roy,  pi.  t6.  cites  S.  C. 

f  3.  In  trefpa&,  if  the  defendant  juftifies  the  entry  as  fervant  to 
the  ujftefor  life  of  the  kingy  he  (hail  not  have  aid  of  the  king,-be« 
caufe  he  is  not  privy  to  the  leafe.    4  Hen.  6.  12.] 

[  4«  ^0  if  a  man  in  replevin  avows  as  bailiff  to  the  lefTee  of  the  s.  p.  Bat 
kine  he  fhall  not  have  aid^  becaufe  he  is  a  Itranger  to  the  leafe.  he'fliaU 

9  "«»•  ^-  2^.  b.J  hismafteiv 

and  be  over  of  the  king.    Br.  Aid  de  Roy,  pi.  5.  cites  S.  C— —Fitzh.  Aid  de  Roy,  pU  18.  citey 
I.C.     V'    ^ee  pi.  15.  ' 

[  5,  So  if  a  man  juflifies  the  taking  of  toll  as  bailiff  of  the  leflee  r^*^^*! 
for  years  pf  the  king,  he  ihall  not  have  aid  of  the  king  for  default  ^0^  154* 
of  privity,  but  he  may  have  aid  of  the  Uffee^  and  then  both  of  the  Jlr^^-' 
%.     II  Hen.  6.  39.  b.  Curia.]  dan*  as  bST 

liff  may 
htfB  aid  of  his  mafter,  and  he  over  of  the  king.    Br.  Aid  diel  Royy  pi.  toy.  cites  S-  C.  and  &  P. 
accordio^y  by  al(  the  jnfticcf . 

r6.  If  a  man  iuftifies  becaufe  he  is  fub^coHeHor  eftenths^  he  *  Fitzh. 
fluul  not  have  aifl»  becaule  he  is  a  fbahger  to  the  commiifion.  ^^yl'^^^^ 
*  7  H.  6.  27.    t  9  Hen.  6.  20.  b.  21  •  b.  mough  the  comipi/fion  s.c.  bu( 
pvc  power  tQ  make  a  fub»€(dledor.J  ^"*^ . 

(CoUecior} 

tnftfftiff 


inftead^  (Mxcoii^l^r.')  iji^t  f .  V.  teoufe  be  nuqr  hai»  ahI  of  ite  hi$h  eoUedor*  4iid  he  ovm  . 
of  tlie  kklg-  Br.  Aid  del  Roy,  pi.  4.  cites  9  H.  6.  lo.-^^-Fitzh.  Aid  de  Royt  pL  17.  cice»  S.  C 
But  it  was  agreed  that  the  I^ee  w  ammitta  of  the  king,  nuho  has  his  int'tre  tfiattj  may  have  aid  of 
tile  ItiDg;  for  wbera  tte  thing  is  mch  as  may  be  granted  over»  there  the  lelFee  ci  the  leflee  or  com- 
mittee of  the  king  may  liave  aid  of  the  king,  if  he  has  his  intire  eftate.  But  opRtra  of  an  olBoe 
which  cannot  be  granted  over,  as  coUeAoT}  judge,  juftice,  &c.  who  cannot  grant  their 

C.  O  ^   *l    eftate  over ;  and  notwithiianding  the  king  grants  the  ward,  yet  livery  ihall  be  fued 
*  ^  3  .  J    out  bf  tHe  hands  of  the  kiag,  and  for  that  reafou  the  grantee,  or  the  grantee  of  the 
graoteo)  (hall  have  aid  of  the  kiag.    Br.  Aid  del  Roy,  pi.  4.  cites  S.C.—r*lhid*: 
^1.  57.  cites  4  H.  6. 12.  S.  P. 

•  Pitxh.  [  7i  Infalfe  hnprifonment^  if  the  defendant  fays  that  he  was  taken 
ii^^^x  1  ^  certain  perfsns  by  force  of  a  commtffian  to  them  direHedy  and  they 
cites' S.  C.     aelivertd  him  to  the  defendant  to  keep^  &c.  he  {hall  not  have  aid,  for 

'"^    "  -  be  is  not  privy  to  the  commiffion.  7  Hen.  6.  37.  adjudged.    So  be  • 
ibali  90t  have  aid  in  this  cafe,  although  the  conmijfion  wasJiuguUs 
juri  fidehbus. .  ♦7.i/.  6.  27.] 

•  S.  P.  Br.  [  8,  In  ttefpgfs,  if  d>^  defendaiit,  as  hailijf  to  the  Jheriffy  juftifies 
Aid  del        the  taking  and  (ale  as  zjlray  to  the  ufe  oft  he  klng^  he  {hafi  not  have 

^I^'t.'^l'  ^^  ^  *^  ^^%  ^^^  ^^'  ^  privity.     Dubitatur  14  Hen.  6.  5.  b. 

For  be  is  a  *  But  if  the  king'^s  tenant  dies  his  heir  within  age^  and  zjlranger 

ftrangerto  enters  in  the  right  of  the  king^  he  (hall  have  aid,  becaufe  he  enters 

^patent;  immediately  in  the  right  of  the  king,    4  H.  6.  12.  b.] 

iftifchief ;  for  he  fhall  have  aid  t>f  his  mafter,  in  vrhom  there  is  no  privity^  and  he  ihall  hare  aid 
ofer  of  the  king.    Quod  nota.    Fitzh.  Aid  de  Roy,  pL  11.  cites  S.C. 

•  Fitih.  f  g.  If  the  king  leafes  certain  lands  to  another,  and  the  lejie 
^^r?  ekes  P'^'^^^  ^^^  P^^^  of  his  ejiate^  in  an  a£iion  againft  him,  [fcilicet,  the 
S.'c.r^-^  grantee]  he  fhall  not  have  aid  of  the  king,  becaufe  he  is  nojt  privy 
Br.  Aid  del  to  the  leafe.  *  9  Hen.  6.  2Z.  Curia.  Hill.  39  Eliz.  B.  R.  between 
^te'^ct  Merry  and  Holdeney,  adjudged.    Contra  f  ^9  Aff.  ai.J 

-|  ^.  Aid  del  Roy,  pi.  80.  cites  S.  C.  accordingly. 

SiP..  Br.  [  10.  But  if  the  Icing's  leflfee  grants  ofver  all  his  ejiate^  and  he 

R***  **^\  A.  [f<^*^*c*^'  ^^  grantee"]  is  impleadedy  he  fhall  have  aid  of  die  king> 

cit^'/n.  6.  I^ecaufe  he  is  privy  to  the  firft  leafe,  he  haying  the  fame  efiate, 

go.  Q  H.  6.  21.  bJ 

Fitzh. Aid     ^    '  •'        J- 

de  Roy,  pi.  17.  cites  S.  C. 

[11.  If  the  king  leafes  for  years^  anfl  after  endows  the  queen  oftht 

reverfion^  who  confirms  to  the  lejie  for  lifey  he  may  have  aid  01  the 

king  without  the  queen.     1 1  H.  6.  39.  b.]     - 

Br.  Aid,  pt       [  i2«  In  trefpafs  for  taking  his  cattle,  if  the  defendant  fays  that 

13.  cites       ^^  fj„g^  ^^  ^ij  fjjffg  whofe  e/late  the  king  hath  in  the  manor  of  D, 

coSn^.  *^^^  ^^^5  ^^^  ^^*  of  iTiind,  &c.  20 1.  rent  out  of  a  place  where  the 

Br.  t^ng  was,  and  that  the  pytnor  of  D.  was  ajKgned  to  the  queen  in 

Aid  del  dewer  before  the  takings  and  diat  be  took  the  d^refs  for  rent  as  bailiff 

tkeii.C?'  of  the  queen^  he  fhall  not  have  aid  of  the  king  for  want  of  privity^ 

•r-^Fitzh.  upugb  he  fliall  baye  it  of  the  queen*    28  Hen.  6.  ij.  adjuogedj 

Aid'deRoy» 

pi.  14.  cites  S.  C.  accordingly,  and  iays  that  Midi.  29  H.  6.  it  was  adjudged  as  hera^  and  that  tl» 

que^hadaidofthekin^ 

Fitih.  Aid        f  13.  ViHien  himp  £dw.  4*  Isafedhnd  or  an  ofice  fir  Ufe^  md 
de  Roy,  pL  jj^  ^^  fj;^^  r4Virften  defeondcd  to  bis  daugbttp^  who  nuurriid Mnu  7, 


i.. 


dMweh  At  reverfion  was  in  the  queen,  yet  the  leflfee,  being  im«  s.c.— ^ 

E leafed,  might  have  aid  of  the  king  only  widiout  the  queen,     i  in  finmdm 
Icn.  7. 29.  b,  by  many. jufticcsj  ,  -  ^!w* 

thtftttn^  two  oflnrs  as  hors  rftb*  Dukt  of  Tot  k,  TLtid /hewed  caufe  hy  the  duke,  Briad  faid  the  qaeea 
is  not  a  perfoo  a'ble  to  be  vouched  as  here :  for  tUi  is  real  wMtt€r  \  but  in  perjonal  (aufis/h*  a 
4^ftm^,a§Jba$  ati/itY  as  a  private  perfon>  aad  may  make  apfi  by  Uajefor.term  ofbfr  lifi^  and  thcrefore- 
Vf  him  Che  lenstni^ali  h^firfi  aid  of  the  kin^y  and  then  of  the  ft^en,  cut  ^  not  ofhfth  togaber.  And  it 
w»  d<nibced  if  the  queen  be  a  private  perfon  rxfmptedky  the  cotmmn  /aw,  or  by  the^aiuu  \  for  if  Ihe 
be  by  Che  &atvte«  it  ought  to  be  pleaded,  per  Brian ;  for  it  it  a  private  Itatote.  Pot 
|>trTownfeod,  if  Hie  be  exempCed  by  Che  common  law,  die  tenauf  need  not  have  F  i  fi  j  1 
aid  of  the  king.     Bf.  Nonability,  pi.  56.  c*»tes  3  H.  7.  14.  L  f   J. 

*  Br.  Aid  delRoy^  pK  9.  cites  28  H*  6.  13.  accordingly. 

J'  14.  If  the  queen  leafes  to  another,  and  the  iing  confimu  it,  the 
ec  ihall  have  aid  of  the  king^  for  the  king  is  enough  privy  to 
diis.    15  Edw»  3.  Aid  del  Roy  66.  adjudged.] 

[  15,  If  a  man  avows  as  bailiff  to  the  leuii  of  the  king-ef  a  feignU  Br.  Aid  d4 
fry,  and  hath  aid  of  the  leiTee,  they  both  wall  have  aid  0/ the  king.  R^oy,  pi.  ^ 
4  Hen,  6.  a6.  b.]  SiTfa'.^ 

that  the  b»liff  prayed  aid  ^f  the  king,  but  could  not  have  it,  becaufe  there  is  no  privity,  and  it  1$ 
Aot  immediate ;  but  that  the  bailiff  (hall  have  aid  of  his  mailer,  and  the  oiailter  over  of  the  kio^ 
-Fitzh.  Aid  de  Roy,  pi.  18.  cites  S.  C.  according  tc  Br. 

i6.  In  treipafs^  he  who  jtf/Hfies  By  command  of  the  iinz  dnfy^  and 
net  as  bailiffs  Jberi-ffi  efcbeatir^  ore.  mall  not  have  aid  of  the  king^ 
and  yet  the  juftification  is  good  by  the  command  of  the  king.  Br# 
Aid  del  Roy,  pi.  68.  cites  39  H.  6.  17.  ' 

17.  In  trejpa/s  the  defendant  faid  that  the  iing  granted  tie  land  !>•  as^*  f  . 
t9  the  queen  for  life^  who  leafed  to  the  defendant  to  hold  at  wiUy  and  ^^J^'  ?  • 
prayed  aid  of  the  king,  and  was  oufted  Sy  award.'  Br.  Aid  del  Roy,  s.c!tbac^ 
pi.  log.  cites  11  H.  7.  7.  he  could 

'    '  not  have    ' 

aid  of  the  kiar,  ioafmuch  as  he  was  a  ftranger  Co  the  patept,  and  nothing  would  be  loil  to  him  ut 

this  -*•  .    * 


(L)     Who  fhall  have  it.     The  Prayee.  FoL  155. 

{  It  TF  in  an  ad  terminum  qui  prrteriit  the  tenant  hath  aid  of  Fiuii.  Aid 
*  JF.  the  fon  and  heir  of  S^  who  comes  and  joins^  if  they  fay  ^  ^•/t  0« 
that  the  king  by  his  patent  rehearfed  that  he  had  granted  this  to  G.  s,e!^ 
ffr  life^  jhe  remainfUr  to  the  tenant  for  lifty  yet  they  ihall  not  have    '   '  , 
sud  of  |be  king,  becaufe  this  is  contrary  to  his  frayer  before,  by 
ivhichAe  reverflon  was  fuppofed  immediately  to  him  who  joined 
jumfcif,    ^5  Edw.  3.  39.  a.J 

[  2.  Buf  if  th^  fay  the  king  granted  the  revirfion  to  the  father  of  ^i^h.  Aid- 
^tr^ff%  t^ey  Wll  have  aid  of  the  king.  25  Edw.  3.  39.  ad-  f^^  P*' 
judged.]  s'.  c. 


(M)  Wb^ 


104  ^  ^  ^^t  fttng. 


(M)    fTifo  (hall  have  Aid  in  rcfpeft  of  his  Q^r^. 

Jitzh.Aid  [  '•  T  F  the  king's  officer  tnaies  a  contra^  bj  farce  rfhis  office  U 
de  Ko7»  pL  ^^^  i^  ^/£f  i/fff,  if  he  be  fued  for  this  he  fhall  have  aid  of 

^f^y      die  king,  becaufe  the  king  h  the  debtor,     n  Hen.  4.  28.  b.] 

Br.  Aid  iti  Kof,  pi.  19.  cites  S.  C.  in  cafe  of  the  clerk  of  the  king's  works,  who  averred  that 
tlMi  king  bad  not  paid  him. 

FlScl  l^'  ^  ^^^  ^^  defendant  lays  he  was  the  buyer  of  viSluals  for 
Fitzh.  Aid  '^^  king^s  houjholdy  and  bought  of  the  plaintiff  certain^  &c.  and  that 
de  Roy,  pL  the  plaintiff  took  a  bill  to  go  to  the  treafurer  for  payment^  be  fhali 

^.  cites  3    hi^vc  aid,    3  H*  4.  9.  K] 

S.C. 

Fitzh.  Aid  [  3*  But  he  {hall  not  have  aid  upon  fuch  a  plea  in  account  e^mnfi 
deKoy,  pl.  him  as  bailiff  of  bis  manor-,  for  this  is  no  anfwer  to  the  plaintiff. 

sr^'r'  3  H.  4. 9. 6.3 

S.C. 

•  Br.  Aid  [  4*  I^^  ^^^^  againfl  a  buver  of  visuals j  if  he  fays  that  he  bought 
del  Roy,  pl.  to  the  king's  u/ij  he  ihall  hav^  aid.     *  7  Hen.  4.  7.    f  11  Heiu 

cordingly,  theugh  the  plaintiff  replied  he  boaght  it  to  the  nfe  of  himfeV. 

■f  Fitzh*  Aid  del  Roy,  pl.  41^  cites  S.C.  and  though  the  moneys  are  allowed  in  the  Exchequer, 
yet  that  does  not  prove  that  they  are  paid,  and  if  they  are  not  paid,  he  (hall  have  aid.  ■  Sec  ( V) 
|»1, 2.  S.C. 

Br.  Aid  del       [  5.  So  z  purveyor  fliallhave  aid  of  the  king.     H  Hen.  4.  28* 

Stems' I  c?'  *^  ^^  fued/tfr  visuals  taken /or  the  king's  houjhold  at  a  price.] 

fc  S.  P.  agreed  t  for  he  may  take  vi^nals  at  a  reafonable  price  for  the  ufe  of  the  king,  according  ta 
the  ftatute,  whether  the  party  is  willing  or  not,  and  this  by  reafon  of  the  commiffion :  but  coo* 
trary  of  clerk  of  the  king  ;  for  a  clerk  has  no  commiflion,  as  it  feenis.-i«««^{(ut  fee  now  the  feveral 
iUtutes  made  retraining  purveyors,  by  reafon  whereof  aid  lies  not. 

Br.  Aid  del  [  6.  If  the  clerk  of  the  king's  works  buys  certain  carriages  and 
cit«*£  C*^  loads  of  gravely  to  the  ufe  of  the  king  at  a  price^  in  debt  againft  him 
-^— Fh£b.   he  fliall  hav^  aid  of  the  king,  though  the  p^ty  was  not  compelMk 

Aid  deRoy,  tofiU  it  hilTl,     1 1  Hen.  4.  2».l 

SI.  44.  cites      ' 
.  C.I    LI  ■■See  pl.  5.  in  the  note  there. 

•  Fitah.  [  7»  A  coUeSlor  of  fifteenths  fliall  have  aid  of  the  king.  •  7  Hen, 
AiddeRoy,  a    ^^    ^  jj  JJe^^  ^  oj^    ^  Hen.  6.  56.    Dubitatur  14  Hen.  6% 

pl.4^.  cites  '^    t  1 

ic. S-  b.J 

Br.  Aid  del  Roy,  pl.  15.  cites  S.  C« 

-f  Br.  Aid  del  Roy,  pL  30.  cites  S.  C.  but  there  it  is  faid,  that  where  a  colleger  drftrains  for 
fifteenths  in  land  charged  to  the  tenths,  aitd  trefpaft  i»  brought,  he  flisdl  not  have  aid  of  ^  kiog* 
[And  fo.  is  the  Year  book,    x  1  H.  4.  37.  a.]— ^Br.  Quinzime,  &c  pL  3.  cites  S.  C. 

Fitzh.  Aid  [  8.  A  colleiflor  of  tenths  for  the  king  fliall  have  aid  of  the  king. 
X^?^    *  «*»•  5-  4.  b.  adaiitted,] 

S.  C.  accordingly,  if  the  pUint  be  of  taking  bealts  for  the  fam  aflefled  only ;  but  if  the  plaint  be  efi 
taking  for  a  certain  fum  more  than  the  fum  aflefled,  the  defendant  Audi  not  have  aid  for  ttus  tor* 
lious  tak2o|;i  and  therenpoo  he  pleaded  ro  the  adiion. 

[9t  A 


9ti)  of  tbt  llinff.  iSir 

[  9.  Afirejier  (haB  have  aid  of  theking.    7  Hen.  6.  36,]  £^fl 

14.  dtes  S.  C. Br.  Aid  de  Roy>  pi.  41.  cites  S.  C— .S«e  (P)  pL  i.  S.  a 


In  crefpafs  Che  defendanc  fatd  chat  the  place  where  is  within  the  foreft  whereof  the  king  is 
in  fee,  and  chat  he  is  a  forrefter  of  a  walk  there,  by  patent  for  life,  and  prayed  aid,  which  wi 
fraoted  him  by  coafent  of  the  plaiatifTs  Gounfel.    D.  257.  b.  pL  15.  Hill.  9  £Uz.  Smith  v.&igbT< 


\ 


[10.  If  an  efcheatory  by  colour  of  his  cfficin^  feifes  awards  fup- 
poung  his  anceftor  to  die  in  the  king's  homage,  and  zjlranger 
brings  a  right  of  ward  again/i  bintj  he  fhall  have  aid  of  the  king, 
i8Hen«6.  12.  J 

[11.  If  a  man  makes  conufance  as  bailiff  of  the  king  for  rent'  See  (E)  pl« 
arreoTy  and  prays  in  aid  of  the  king,  he  fhall  have  it.    4  Hen*  6.  4*  ^*^\ 
Aid  dd  Roy  I2I.] 

12.  Trefpafs  ofbeajis  taken^  the  defendant  faid^  that  king  Edward 
bad  a  court  baron  en  D.  which  he  granted  to  the  rnayor  and  com^ 

monaltj  efD^  infee-farm^  and  tV.  affirmed  plaint  there  and  recO"  -  Oi:  T 
vereiy  and  fiiewed  certain,  &c.  by  which  pracipecame  to  the  bailiff  I  ^  80  J 
to  make  execution.^  and  the  defendant  bailifF  there  took  the  beafts  tn 
execution  I  quaere  if  well  in  a  court  baron;  and  prayed  aid  of  the 
king,  and  it  was  (aid  that  he  (hall  not  have  aid  of  the  king  but 
where  be  is  immediate  officer^  and  the  attorney  of  the  king  (aid,  that 
if  the  plaintiff  would  traverfe  the  caufe,  yet  the  aid  (hail  be  granted 
of  the  king ;  for  where  the  king  has  any  intereft^  they  (hail  not 
proceed  till  the  kine  bo  counfelled,  which  was  a[ffirmed  by  feveral. 
fir.  Aid  del  Roy,  pT.  loi.  cites  i  H.  4.  ID. 

13.  In  trefpafs  the  dfikndznt  jujlified  as  bailiff  of  the,  hundred  of 
Z).  to  diftratnfor  amercement^  which  is  the  fame  trefpafs,  and  prayed 
aid  of  the  king.  And  per  Prifot,  he  (hall  not  have  aid  \  for  the 
fieriff  is  officer  immediate  to  the  king,  and  (hall  account  for  the 
hundred  among  the  profits  of  the  county,  and  therefore  fhall  not 
have  aid  of  the  king.  Contra  of  bailiff  of  the  king  of  his  manor  ; 
for  he  is  officer  immediate.  Br.  Aid  del  Roy,  pi.  11.  cites  33 
H.  6.  29. 

14.  If  it  does  appear  to  the  court  that  the  king's  officer  feifes  far 
the  king  any  lands  without  warrant  againff  the  lawy  in  an  a£Uon 
brought  againft  the  officer,  he  ought  not  to  have  any  aid  of  the 
king,  heifer  does  the  writ  De  donjino  rese  inconfiilto  lie  in  that 
ca(iB,  becaufe  Aat  which  is  done  by  him  is  void ;  and  where  die 
caufe  of  aid  fiuls,  there  no  aid  is  to  be  granted  \  therefore  in  a  r^ 
a&ion,  if  the  efcheator  be  examined,  and  upon  his  examination ySry^ 
general^  that  wrbas  feifed  the  lands  in  demand  into  the  kinj^t  hands^ 
this  is  not  good,  and  the  adion  (hall  proceed,  for  he  ought  to  (hew 
•the  caufe  of  the  feifure,  (as  is  implied  in  this  ad  of  3  £.  i.  Cap^  24.)  ^ 
which  caufe,  if  it  appeal:  to  be  againft  the  law»  the  judges  of  the 
law  ought  to  diiaQow  thc^  fiun^u    a  Inft.  207* 


{N)B| 


f»6  M&^  nt  MbzWiiXfgi 


i       *        -• 


•  4 


\.    ..  (K)     BysiQOJicer,    Upon  what  Plea. 

Br.Ai<I  delT  ^*  TN  replevin  againft  a  toUeSfor  cf  fifleenthi^  who  avows  the 
Roy,pLx5.  ^  taking  as  a  dtjfrefs  for  ity  i(  Ae  iffue  he  upon  the  place  of  tat' 

cites  S.C.—  •,•;,«.  he  fliall  not  have  aid  6f  the  king.     7  Hen,  4.  6.1 

»^<ia&.CL        Fitth»  Aid  dc  Roy,  pl-4z*  cites  S.C. 

Br.AlJdel  •  [2.  jBk/ f«  dfei/,  if  the  defendant  juftifies  the  buying  of  the  thin« 
Koy»T>l- *^*  fp  fi^  fj/J*  ^  the  kingy  and  prays  in  aid,^  if  die  ^erfays  he  beu^t 
SbTcm/pI^  ^J5o»  /«  Aii  «w  ufe^  yet  he  fhall  have  aid  of  the  king.  7  Hen.  4.  7.J 

V  V'  T-j  [3.  If  the  khig's  officer  make  a  cmitrc^t  to  the  vfe  of  the  kit^^ 
*ol.  ts6.  and  after  he  is  allowed  for  this  in  the  Exchequer^  yet  in  debt  by  the 
i_  ^  -■  par^  itfter^  be  fhall  have  aid ;  for  perhaps  it  is  not  psid,  though  it 
S.P.llr.Aid  be  sdiowed,  and  perhaps  the  party  hath  rdeafed  to  the  king.  11 
ddKoy>pLH^.    ^a  b.] 

S^C..— Fitth.  Aid  del  Roy,  pi.  44.  cit«  S.  C. 

Br.  Aid  dd^     [4.  But  othertuays  it  is  ^the  officer  he  paid  by  the  king  for  it; 
Koy,pi*  2^*]for  liiereby  he  is  debtor  to  me  party,     x  i  H.  4.  28.  (as  it  feems.)] 

cites  •i*  w* 

Fi'7*^  Aid  del  Roy,  pL  44-  cites  S.C. 

Br.  Aid  del       [  5-  J^  ^^^  ^P^^  ^^  obligation^  if  the  defendant  fays  hi  was  the 
Roy,pl.30-;jf|Wi  i»yfr,  and  bought  ctrtsdn  goods  for  the  fame  funij  to  tbeufg 

t.  o-  1  ^ri^  ktng^andfor  the  greater  furety  he  made  the  deed^  be  ihaU  have 
'  "^  aid  of  die  king,  without  {hewing  how  he  was  allowed  of  this  in  the 
.^g^ Exchequer.     13  Hen.  4.  Aid  del  Roy  / 00.  Curia.] 

Br.  Quinzime,  pU  3.  citet  S.  C. 

•Br.  Aid  |^  6.  In  trefpafs  asainft  a  coll0or  of  15,  if  upon  the  plea  oF  the 
delR^,  pi.  parties  it  appears  thai  he  took  we  dijlrefs  of  fucb  things  that  v/ere 
i!c.^*^j  if  ntft  thargeciie^  though  ft  was  afTeffedby  virtue  of  a  commiflion,  yet 
it  is  aflefied  he  (hall  not  have  aid  of  the  king,  becatife  the  truth  appears.    ^  ix 

£;ibmD,  :H'«T-.4- 3i- «5«dged.  36.  b.  37- b-J 

or  if  he  is  alfefled  fur  all  his  goods  in  C.  or  if  hf  be  a^efled  for  %pods  in  S.  smd  be  has  no  goodi 
thfre,  and  ths  c(Alec1or  diftrains,  aqtl  the  other  bHn^s  tr^(]|)af^,  the  Collector  (hall  not  have  aid  of 
tlieking.^So  wbere  th«  cotteAor  diflrAtftt  for  f  5th  in  land  charged  to  the  xath>  sm^  tfcfpaftb 
brought,  haihall  odC  teve  Slid  of  the  klAf.  Br.  Ibid.— — Br.  Quintimc,  pi.  3>  ^iccs  zx  H.4>  IT* 
$.P.  accordingly. 

Fitsh.  Aid       [  y.  In  trefpafi  againft  a  coRedor,  if  it  oppedrs  tipotx  the  plcl  Hat 


^a^d£^'*  *tf  i^ths  were  2  a  whieB  the  ddikdahi.  {phintif}  fend  to  the  cU- 
%qT         leffcTy  and  yet  after  the  eMi&tr  took  M>efc  cttttli  for  Wtiich  the  i&m 
is  brought,  and  them  detained  till  he  was  paid  is.  bd,  more^  the  col<* 
ledor  mall  not  have  aid  of  the  king.    2  Hen.  5*  4.  b.] 

8.  In  ajjife  the  plaint  was  ofhouje  andlandy  the  tenant  fUadid^ 
in  tail  by  died  inroUed  to  the  lord  d.  the  remainder  to  the  king^  and 
prayed  aid  of  the  king,  the  plaintiff  demanded  oyer  of  the  deed^  and 
had  it,  and  prayed  tbat  it  be  inrolled  de  verbo  in  vcrbum,  and  (b  it 


910  If  tie  IUt«/  ^ 

m^\  aad  the  deid  was  quod  J.  F.  iedii  ^tUm  i^  ftrmiimi  fi/njia 
five  haShiC  di  D*  in  M.  cum  omnibus  terrisy  &c.  eidem  officio  pertwfU* 
and  lirery  and  fetfin,  and  the  [daintLff  demurred  ki  law,  and  by  aU 
die  juftices  he  fhall  not  have  aid,  becaufe  he  has  n§i  alleged  in  tie 
pUa  that  the  land  was  appendant  to  the  office^  and  therefore  the  plea 
and  the  deed  do  not  agree  \  quod  acta.  Br.  Aid  del  Rojr,  pL  92« 
cites  I  H.  7.  28, 


(O)     Upon  what  Plea  or  Ifluc. 

[  1«  TN  trefpafsy  if  the  defendant  fay s^  that  be  was  made  colkSor  Br.  Aid  ad 
*■  of  fifteenths  with  power  U  make  fuh-colUSforsy  and  to  diftrain  Ji2'||^jl* 
them  to  make  them  levy  the  fum,  and  that  he  made  the  plaintiff  his  Bn  C<    "^ 


(ub-coUedoT)  and  diftrained  him  for  not  levying,  it(\  if  the  plains  terple  a« 
tiff  Jap  he  made  J.  S.  his  fub-collelfor^  abfque  hoc  that  he  ihade  the  ^j^/^c!* 
itftniant  \plainttff'\  his  fuD-colle£lor,  the  defendant  (hall  not  har«  acooHiof*. 
aid  of  the  kine,  becaufe  the  caiife  of  his  aid  is  traverfed,    5  Hen*  C  iy-    ■ 
IX.  h.  fudged.]  \  '^^,1% 

.  37*  cites  S.  C [K.  B.  RoU  is  accordiag  to  the  Tear- Book  and  Fitzb.  But  Br.  Aid  del  lUy* 

and  Cbumerple  del  Aid»  mentions  the  defeaJant  as  made  Aih-colleAor,  ind  that  the  traTers  o£ 
beinj  made  fub-colledor  was  br  Che  defenifcuit  that  he  was  not  made  lub-colle^tor.  but  Ibe 
faid/.S.] 

[2.  Where  the  party  may  well  maintain  the  ijfue  without  the 
.  iiiig,  he  fhall  not  have  aid.] 

[  3.  In  replevin  the  defendant  avows  upon  the  plaintiff  as  his  te^  *  Br.  A';d 
.  ttwr^  and  ^t  plaintiff  fays  he  held  of  the  kingy  and  fa  hors  defonfeey  ^  R?y>  P*- 
and  the  defendant  fays  within  hisfecy  the  plaintiff  lhall  not  bave  aid,  |?a  *tS 
(it  reems  oecaufe  the  king  cannot  aid  him  in  this  iiTue.)  14  Hen.  ^  piaimUFra. 
26,  b.l  P^«<^  that 

.    ,      •*  ^   •  •  heh^dthe 

iniffj  minor  of  the  king  hf  homage  and  izs.  and  demanded  judgment  if  rege  incbnfulto.  Ice.  St 
000  allocatur,  becaufe  it  amounts  only  to  hors  de  fon  feei  whei-eupon  he  faid  as  abov^ 
and  So  hors  de  fon  fe^  and  the  others  e  contra,  aild  then  the  plaiiitiff  prayed  srtd  of    f   v  Q  Q  1 
the  kin^  H  non  ailocatur^— — Fitzh.  Aid  de  Rof ,  pL  48.  cites  S.  C.<^— »Roll«  Rep.     L    ^  ^  ^  J 
4^'  Aff.  cibef  S,  C«  aceordingly^  and  becaufe  it  is  ia  delay  of  the  pa^y* 

[  4*  In  trefpa(s,  if  the  defendant  juflifies  as  in  his  freehold  hy  leafe  .♦  Bjf,  AI4 
from  the  kingy  the  reverfibn  to  the  kingy  he  fliall  not  nave  aid,  for  he  *^1*^^^ 
need , not  have  aid  of  the  king  to  maintain  this  pleac  in  trefpafe.  1  c.^ac^ 
My  Rep.  14  Jac.  for  his  freehold  is  a  good  bar  ofitfelfl    *  4  Httu  6,  cordingly, 
10.  adjudged.  4  Hen.  6.  i8.  adjudged.]  ^aUn'ST 

ncover  land  nor  franktenement  in  trefpafs,  hut  damages  oolyt  which  is  no  prejudice  to  rht  kiag ; 
and  after  the  defendant  enforced  his  plea^  and  faid«  that  the  plaintiff  claimed  part  of  the  park.  He 
wfaictr  m  inSt  is  tiie  parle  of  the  defendant  for  life;  Ihe  feverfion  to  the  kin^,  ut  fupra/ibtl  prayM 
aid,  H  non  allocator. -r—Fitzb.  Aid  de  Roy,  pL  9.  cit«l  S.  Gl»  Ibid.  pL  za.  S.  C.-UsROfi:Rep. 
.  4^7' Ft4x.  cites  S.C. 

[  5.  'the  fame  law  in  an  ^effioiu  ffrmee.  My  Rfep»  I4  Jac.  Ben-  toll.  Rep; 
fict  ad^iidged,  fbr  Ais  is  in  hafui^e  of  a  tfeQ)!afe.]  |^^-  P^^** 

Cok^and  Brid{itiaD|  contra  Haugheoii.<^See  (A)  pi.  1 3.  S.  P.«^^i».S6^  Aid  df  i  eoramop  perfoa  (JL) 
A  $•  .        4  .  •  *  . 

•  •    r  ^ 

£6.  If 


M  9Ui  of  tl^e  Ein^. 

In  affifethe  [^  6.  If  an  avowry  be  ^ade  iy  tl^e  Hng*s  haUtffirfuit  U  an  hunk 
b^U^of  the  j^^j^  znifeijin  laid  by  prejcription  in  the  king  and  his  anceftont,  and 
ftewed,  the  pfefcription  tr^verfid^  and  ifliie  thereupon,  the  avowant  ihail 
chat  A.  leaf-'  Act  havc  aid  of  the  king.     17  Ed;  3.  31.  b%] 

•dtohia 

maftot  for  life,  the  lemainder  to  the  king  in  fee,  and  prayed  aid  of  the  kin^;,  and  had  it  Br.  Aid 
del  Roy,  pi.  ^S.  cites  8  H.  7.  1 1 .  ai!id  Bitioke  fays  it  feenas  chere)  that  aid  fhall  hot  ^e  granted  tmmi 
^M  of  the  bailiir. 

In  replevin  the  bailiff  of  Che  king  juftiiied)  and^prayed  aid  of  the  king  {  he  ihal)  have  aid ;  but 
otberwife  it  is  of  a  fervant  of  the  king's  bailiff  $  for  the  bailiff  is  party  to  the  conufance,  but  the 
fcnrant  is  not ;  per  all  the  juflices  in  C.  B.  Kota.    Br.  Aid  del  Hoy,  pi  zoo.  cites  9  H.  7.  154 

A  man  fhall  not  have  aid  of  the  king  but  Uhere  he  j^  haihf,  or  Jervant  imnudiM,  Br.  Aid  dd 
Rojy  pi.  9.  cites  x8  R  6.  13*— Ibid.  pi.  13.  cires  S«  C.  and  S.  P  accordinglf. 

.  7*  In  pitliion  ic  repeal  a  paUni  of  a  feigniory)  the  defendant 
^caded,  that  it  tuas  granted  to  him  in  recompence  of  other  thing  with 
tlaufe  to  anfuuer  in  value  if,  &c.  and  prajred  aid  oT the  king,  and  had 
it.    Br.  Petition,  pi.  ii»  cites  21  E.  3.  47. 

8.  Trefpafs  by  the  bifhop  of  Winton  againft  the  prior  of  St 
John's,  the  defendant  fiewed  that  bis  predecejjor  wasfeifed  in  right  of 
the  churchy  and  died^  and  he  was  ele^ed  prior y  and  gave  colour^  the 
plaintiff  Jhewed  that  his  predecejjor  wasfeifed  till  by  W,  N.  diffeifedy 
who  enfeoffed  the  predeceffor  of  the  defendant  upon  whom  the  plaintiff 
interedy  &c.  And  the  defendant  traverfed  the  diffeifin^  and  fo  to 
ijfiie.  And  after  he  Jhewed  that  this  was  the  land  of  the  Tempters 
who  were  dijjohed  in  the  time  of  Edward  II.  and  held  of  the  king  in 
frankalmoignej  and  after  it  was  ena£led  by  parliament^  that  the  hofpi^ 
taller s^  viz.  die  defendant  Jhould  have  their  Idndsy  and  that  he  Jhoidd 
hold  them  (ff  the  lord  of  whom  it  was  held  by  fuch  feroices  as  the 
yTemplers  held^  and  by  judgment  of  the  court  the  defendant  was 
oufted  of  the  aid ;  for  he  fhall  not  have  aid  of  the  king  but  where 
the  king  Jhall  be  prejudiced^  as  where  by  the  recovery  of  the  land  the 
king  hfes  his  vint'-fervice  and  feignioryy  and  by  thefe  words,  (fucb 
fervices)  he  does  not  hold  in  frankalmoigne,  for  frankalmoigne  is 
not  any  fervice  \  and  alfo  in  trefpafs  no  franktenement  nor  land  V6sSL 
be  recovered.    Br.  Aid  del  Roy,  pi.  13.  cites  35  H.  6.  56. 

o.  In  trefpafs  the  Ackhd^ntju/lifed  by  command  of  the  kingy  and 
well  by  award,  and  need  not  fliew  writing,  but  fhall  not  have  aid, 
Bn  Prer(^ative,  pi.  42.  cites  39  H.  6.  17. 
r  180  1  .10*  If  in  the  pleading  it  appears  that  the  aid  is  grantable'of  the 
king,  and  the  tenant  does  not  pray.  rV,  yet  the  court  fhall  not  pro- 
ceed regc  inconfulto.    Br.  Aid  del  Roy,  pi.  92,  cites  i  H.  7.  7^ 

^^'Jl^\        (P)     Where  no  Title  appears  to  the  King* 

a.  p.  and      (  r.  TN  trefpafs  for  entering  his  chacoy  if  the  defendant  Jbews  thott 

£t  a^cd  *    •      ^'  h  the  iing*s  forejher  in  fuch  a  foreft,  and  pleads  a  cufiom 

whether       when  any  favage  bedji  goes  out  of  the  foreft  /j  purfue  it  into  any  diuure^ 

^  ^cuftom    txc.  and  to  re^chafe  it  into,  the  fbrefl,  &c.  and  that  he  did  accord- 

•  Jj*^ ^   ingly,  &c.  he  fhall  havc  aid  of  the  king  upon  this  plea,  becaufc  the 

^     -"  defendant 


ain  of  tht  l&fngf.  1 89 

defendant  cannot  try  this  cuftom  whether  it  is  good  or  not  without  i^e^ton  that 
the  king.    7H.6.36.]  ^,^:-'» 

out  none  has  die  property,  the  king  nor  other ;  but  becaufe  the  aid  of  the  king  lies  before  illiio 
joined  the  4id  was  granted,  and  the  cuftom  (hall  be  difputed  after.  Br.  Aid  (del  Roy,  pi.  42. 
cites  S.  C.  '   Fitzh.  Aid  de  Roy,  pi.  14.  cites  S.  C.  that  the  defendant  has  (hewn  an  ad- 

vantage to  the  king,  which  (ball  not  be  tried  without  making  him  a  pany.  See  (M) 

pu  9«  5.  C« 

(Q^)     Upon  what  Plea.      Not  contrary  to  the 

Suppofal  of  the  Writ^ 

[l»  iN  an  ajf^e  of  land  in  one  countyi  \f  Xiit  defendant  fay  Sy  that  Fit2h.Aid 

*  the  land  is  in  another  county ^  and  that  the  king  gave  it  to  ^^c^tcsS.e* 

him  by  bis  letters  patent^  and  prays  in  aid  of  the  king,  he  (hall  not  but  per 

have  aid  upon  this  plea,  becaufe  this  is  contrary  to  the  fuppofal  Seton,ifths 

of  the  writ  that  the  land  is  in  another  county  ^  fo  that  if  the  de-  *^*"^  ^*^®^ 

mandant  grants  the  aid  the  writ  (hall  abate.     21  £•  3;  19;  ad-  of,  &c.  and 

judged.]  I  am  im-. 

pleaded  of 
toother  acre  in  the  fame  vill,  I  may  fay  that  the  king  gave  me  the  land  by  the  charter,  &c:  and 
it  is  no  anfwer  to  the  charter  to  fay  Nient  comprife^  without  confulting  of  tlie  king,  quod 
fuit  conccfTum,  per  Sharde,  becaufe  in  this  lall  cafe  it  ftands  with  the  writ,  whereas  In  the  other 
•afe  k  In  contrary  .——See  (B)  pi.  i  •  S.  C. 

[  2.  In  an  ajjifey  if  the  tenant  faysi  that  the  king  leafed  to  him  Fitzh.  Aul 

fir  Ufiy  the  remainder  over  to  B.  and  after  the  remainder  came  to  g^  ^J|J^^^' 

the  king  by  the  forfeiture  of  B.  and  prays  in  aid  of  the  king,  he  s.c..^ 

fliall  have  it,  though  this  be  againft  the  fuppofal  of  the  writ,    i  Aff.  Br.  Aid  del 

but  S.  P.  does  not  clearly  appear. 

3.  In  trefpafs  the  defendant  jujlijied  as  hailiffofthe  kingy  becaufe 
the  lodge  was  ruinous^  whereupon  he  cut  trees  to  repair  itj  and  by 
the  beft  opinion  he  ihall  have  aid  of  the  king.  Bn  Aid  del  Roy, 
pi.  I0«  cites  33  H.  6.  a« 

(R)  At  what  7*ime  prayed.     [Or  granted.]  [  1 9<^  ] 

[t.   rr/'HERE  aid  /hall  be  granted  of  a  common  perfon  afier  •S.P.Br. 
'^    iffucy  itjhdll  be  granted  of  the  king  before  IJfue,     4  H.  6.  Aul  del  ^ 
18  b.  ♦  28  H.  6i  4.]  *  ckL'lc.-^ 

Fkz.  Aid  del  Hoy,  pi.  25.  cites  S.  C.  adjudged  generally,  tliat  a  man  (hall  have  aid  of  the  king 
before  iflile  jdined. 

r  2.  In  trefpafs  aid  (hall  be  granted  of  the  king,  before  any  plea  Fitzh.  Aid 

[3.  In  trefpafs  aid  {hall  be  granted  of  the  king  btfcrt  ij/tui  S-P-  Br. 
7  H.  6.  36.3  ^;J  ""*  ,^ 

ekes  33  IL6. 19.— .—S.  p.  Br.  Aid,  pi.  11$.  cites  5  C  4.  t.<^— — Br.  Aid  del  Koy|.  pi.  io2.  citus 
i«  C4  II  .S.  P.  Br.  Aid|  pi.  zx.  tite>  40  £.  3.  ao.— ^Br.  Aid  del  Xoy,  pi.  8.  cites  al  H.  6. 4. 

Voi.ll,  P  £4,  fa 


igd  atti  0f  ttt  iiim. 

Br.  AiJ del  [  ^.  In  trcfipafs  for  taking  his  goods^  the  drfen'dant  who  jujtyiii 
St«  s!a*  *^  taking  for  damage  feafanU  as  bailiff  of  the  king^  fhall  have  aid 
For  where   of  the  king  before  iflue,     28  H.  6.  4.  adjudged.] 

a  man 

judifies  ill  right  of  the  king,  tlie  cnufe  is  not  traverfable.i— — Ficzh.  Aid  de  Roy^  pi.  15.  cites S.C 

that  the  cauCe  of  ihe  taking  is  not  traverfable. 

'  *  ?•  P*  ^^  [  5.  Aid  lies  not  of  the  king  after  iffue^  bccaufe  the  king  cannot 
ly  of  the  ^®  P^^y  *^  maintain  this  iflue  taken  by  the  party,  and  if  the  aid 
defendant ;  be  granted,  a  procedendo  in  Uquela  cannot  come  from  the  Chan* 
forhcmigiit  eery,  inafmuch  as  the  plea  iS  determined  by  the  ijfue.  5  £.  4.  I. 
^r^L     a<JJ"dg«l.     ♦  7  E.  4.  8.  Curia.     Contra  22  E.  3.  6-  adjudged.] 

kfue.    Br.  Aid  del  R07,  pi.  103.  cites  S.  C.-: — Fitzb.  Aid  de  Roy,  pi.  31.  cites  S.  C. 

^'  ^:  *^"  [  6-  [^^1  In  trefpafs,  if  the  defendant  alleges  a  common  in  the 

^pt^BKMke  ^^^S  h  prejcription  for  him  and  his  tenants  at  evilly  in  the  place 

fays  quaere  where^  icc,  and  that  he  being  a  tenant  at  will  ufed  the  common, 

of  tenant  at  and  the  plaintiff  lakes  ijfue  upon  the  prefcription^    the  defendant 

bLwufe^the  ^^^  ^^^  ^^^^  ^^  afterwards  for  the  caufe  aforefaid,  7  E.  4.  8, 

replication     Curia.j 

was  not  entered,  the  tenant  at  will  pleaded  a  bar  de  nrwo,  and  praj^ed  :«id  of  the  king,  and  had  it. 
tiu  Aid  del  Roy,  pi.  103.  cites  S.  C.-~— Fitzh.  Aid  de  Roy,  pL  51.  ekes  S.  C.  awl  that  thede* 
fendant  waved  the  iiiue,  and  then  h:id  aid. 

*  Fitzb.  Aid  ^  7,  Aid  does  not  lie  of  the  king  effter  iffue^  andz  writ  de  rege 
«i.^c?teV'^  /«fayyi//r<?  y  procedendo  thereupon.  *  22  E.  3.  15.  b.  Contra  f  22 
s.c E.  3.  6.]  . 

•f  Fitzh.  Aid  del  Roy,  pL  70.  cites  S.  C. 

Bit.  eoun-         8,  In  pracipc  quod  reddat  the  tenavt  vouched  one  as  coujsn  an^ 

ttfert*"  ^''''  ^f  J'  ^*^'  ^^^  ^^  ^^-  brother  of  J.  and  the  dernandant  faid  tha^ 
pi.  6.  cites     the  father  of  the  vouchee  was  a  bojiardy  fo  that  he  cannot  be  heir 


40  K-  3»       to  J.  and  the  tenant  confejjed  ity  and  relinqutjhed  the  voucher^  mad 

B  ^Aiddel  f       '^^^  ^^^  '"*"^^'  y*  '*'^^  '^    '^'"^  fi^  ^^'>   ^'^^  ^'^  ^  ^^^  ^^t% 

Roy^pl.  12.  and  died  without  h^iry  and  fo  the  reverfion  efcbeated  to  the  kingj  ana 
cites  33  H.    therefore  prayed  aid  of  the  king,  and  had  ity  notwith/landing  that  be 

[I  O I  1  ^^^  'oouched  before.     Nota,  and  the  rcafon  feems  to  be,  that  this 
"     J  aid-prayer  of  the  king  in  the  reverfion,  is  in  lieu  of  voucher.    Br. 
c.  6,  that      Aid  del  Roy,  pL  14.  cites  40  E.  3.- 14. 

in  p'accipe 

^uod  reddat  aid  of  the  king  (hall  be  granted  before  iffue  joined. 

9.  If  a  man  prays  aid,  and  Jhe^'s  caufe  which  is  rejeHedy  yet  he 
may  pray  aid,  and  Jhew  other  caufe^  and  fo  •f  feveral  in  one  and  the 
fame  terfOy  and  e  contra  afVer  adjourmnent.  The  reafon  feems  to  hcy 

becaufe  in  the  one  cafe  the  caufe  is  entered  of  record,  and  not  in 
the  other.     But  this  is  in  aid  of  the  king.     Br.  Aid,  pi.  145.  cices 

3  H.  6.  5. 

10.  In  recorder e  it  was  agreed,  diat  he  who  makes  cenufance  ei$ 
hfiiliffoi  the  king  for  rent  due  to  the  king  by  prefcription  upon  a  viit 
for  rent  by  them  paid  time  out  of  mind,  &c.  maH  have  aid  of  th« 
king,  and  this  before  ijfite  joined.    Br.  Aid  del  Roy,  pi.  58.  cites 

4  H.  6.  .30. 

I  J.  If  a  man  juftifies  as  bailiiF  of  the  king,  by  reafon  of  bis 
manor  which  he  bas>  by  realign  pf  the  dutchy  of  Lancafig*,  the  de- 

«  lendaat' 
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ieadant  (hall  not  have  aid  of  the  king  before  iflue  joined.    Quddl 
nota  bene.     Br.  Aid  del  Roy,  pi.  51.  cites  15  H.  7.  17. 

12.  The  king's  immediate  tenanty  or  bis  mediate  tenant  that  joins 
with  his  immediate  tenant^  {ha}l  have  aid  in  a  perfonal  aStion  as  well 
before  as  after  ifTue  joined}  but  his  mediate  tenant  that  does 
not  join  with  his  immediate  tenant,  ihall  not ;  per  the  Ch.  Barons 
Hard.  179.  pi.  I.  Pafch.  13  Car.  2.  in  the  Exchequer,  in  cafe  of 
Aoderfon  v.  Arundel. 


(S)    At  what  Time  to  be  granted.  Fol.  15!?. 

[  I.  T  N  an  ajjife  again/!  twoy  If  each  takes  the  intire  tenancy  for  Ste  (T)  pi. 

"*    /i/i,  the  remainder  to  the  iingy  and  the  demandant  ae^  4-  S.C. 
hmuledges  one  to  be  tenant^  he^  who  is  tenant^  ihall  have  aid  prefently 
before  trial,  for  the  demandant  hath  acknowledged  him.  12  H.  6.  i. 
Curia.] 
f  2.  And  if  the  other  be  after  found  tenant^  he  (hall  have  aid  alfo.  Ses  (T)  pU 

12H.6.1.]  4.  «.'<;. 

3.  In  affife  2  judgments  were  vouched,  where  the  tenant  pending 
the  a^e  or  praecipe  quod  reddat  &c.  aliened^  and  after  be  prayed  aid 
of  the  king,  and  had  it,  notwithftanding  this  alienation }  but  quaere 
if  the  king  may  not  reflife  to  give  aid  to  him,  by  reafon  of  the  alie- 
l^atioo.    Br.  Aid  del  Roy,  pi.  71.*  cites  12  Ail.  41.  ' 

4.  In  trefpafs  the  defendant  faid  that  f,  was  feifed,  and  did  not 
fiew  of  what  eftatey  and  died  feifedy  and  the  manor  dejcended  tci  Wi 
in  ward  of  the  kingy  and  the  king  granted  it  to  P,  whofe  eflate  he 
hasy  and  the  heir  is  yet  within  agCy  and  prayed  aid  of  the  King,  & 
non  allocatur,  without  juftifying  of  the  trefpafs,  by  which  he  jufti- 
fied  that  he  put  in  his  oeafts,  &c.  and  prayed  aid  of  the  king,  and 
had  it  h^ore  ijfue  joined*  Quod  nota;  but  not  before  juftificatiom 
Br.  Aid  del  Roy,  pi.  2.  cites  2  H.  6.  14.  and  3  H.  6.  5. 

5>  If  a  man  prays  aid  of  the  king,  and  fhews  caufe,  and  is  put  Br.  Brief,  _ 
over,  and  fo  fever  al  times  in  one  and  the  fame  terniy  yet  ypon  new  pi- 6.  cites 
cauie  (hewn  he  may  have  aid  of  the  king.     Contra  after  adjourn^  |_y^  '  ^^ 
ment  in  another  term ;  per  Marten.     Brooke  fays  Quaere,  if  the 
fiune  law  be  not  in  plea  to  the  writ.    Br.  Aid  del  Roy,  pi.  2.  cite* 
a  U.  6.  14.  and  3  H.  6.  5. 

(T)    At  what  Time.     K\d,  after  Jid.  {^^^\ 

[  l<   T  F  aid  be  granted  of  the  king  where  it  ought,  and  this  is  Fitsh.  Aid 
*  a^ourned  till  another  term,  and  then  a  procedendo  comeSy  yet  g*^^'  ^^ 
he  (hadl  not  have  new  aid  upon  a  new  caufe  fhewn,  becaufe  be  6^  5.  $.  p.  * 
hath  once  delayed  the  party*     3  H.  6,  15.  15.     And  it  is  after  ad-  and  Rdl 

>«"«««•]  i*ntea!!i 

Ifa  man  has  aid  of  the  king,  and  after  has  procedendo,  he  fliatl  not  allege  ne^  caufe  of  the  aid^ 
nz.  the  tenant  wlio  was  in  etfe  at  the  time  of  the  iirft  aid  ;  for  upon  aid  granted  all  caufes  ihall 
be  examined  in  the  Chancery ;  otherwife  it  feems  of  a  new  caufe  of  latet'  time.  Br.  Aih)  det 
\9f,  pi.  99.  ciMs  9  H#  7.  8.«-*Mi»4faJ  by  the  Reporter^  if  the  tifuu.9  aftir  ik*  f^*dendo  mf»ffi  ^. 

JP  1  w 
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in  f fey  vjho  Uafei  to  the  lenMt  afaiiif  the  rgmahJer  to  the  kitig  by  deed  inrtlledf  the  tenant  ffiall  Hot  liavtf 
aid  again ;  for  it  is  the  a^  of  the  tenant  himfelf.    Ibid. 

s.  P.  and  [  2.  But  if  a  man  be  oujied  of  zid  for  one  caufe^  he  (hall  have  aid 

af^adi      ^^  fame  term  upon  a  new  caufe  fhewn.     3  H.  6.  5.  b,] 

journmau.    Br.  Aid,  pi.  145.  cites  S.  C.i  Fitz.  Aid  de  Roy,  pi.  8.  cites  S.  C.  and  fays  that  he 

may  have  aid  after  aid  in  iufinitumy  in  one  and  the  fame  tcnn»        ■   See  (X]  pi.  2.' 

Pitzli.  Aid.  [3.  If  lejfie  for  life  hath  aid  of  Yam  in  reverfion^  and  the  prajee 
de  Roy,  pi.  comes  not  at  the  day^  the  UJfee  may  fay  that  the  king  gave  the  land 
Mich.*^i  ^^  ^^^  ^^^  ^^^  hujbandi  and  to  the  heirs  of  the  hujband^  and  the  hvf- 
£.3.  s.  p.  band  is  dead^  and  aid  granted  of  his  heir\  upon  this  plea,  (hewing 
indfeeras  the  charter,  (he  (ball  have  aid  of  the  king.  21  E.  3.  50.  b.  ad- 
tT:±.    judged.]  S       .        3   59 

See  (^U)  pi.  z.S.C. 

See  (S)pL  [  ^.  In  an  afftfe  againft  two^  if  each  takes  the  intire  tenancy  for 
1,1.  s.c.     y^^  ^^  remainder  to  the  kingy  and  the  demandant  acknowledges  one 

to  be  tenant^  by  which  he  hath  aid,  if  the  other  be  afler  found  tenanty 

he  (hall  have  aid  alfo.     12  H.  6.  i.] 

5.  When  a  procedendo  is  granted^  and  uponjiay  thereof  a  better 

right  appears  for  the  kingy  the  court  cannot  proceed  to  judgment 

without  another  procedendo.     Roll  Rep.  291.  Arg. 


(U)    In  what  Cafes  it  lies,     ^fter  Aid  of  another 

Per/on. 

See  (T)  pi.  f  I.    T  N  a  precipe  quod  reddaty  if  the  tenant  hath  aid  if  the  heirf 

i"  -^f,^  *  ^   of  her  hujbandy  becaufe  of  the  reverfion,  who  eomes  not  upon 

woidsarc,  the  fummons,  the  tenant  may  after  fay  that  the  king  gave  the  land 

Dr  Roy  pur  /^  /j^r  and  her  hufiandy  and  to  the  heirs  of  her  hufbandy  and  (hews 

Rcverftcm ;   f^f*  *«  ^^^^^^^  ^^  ^^^  '^"^g*  ^^  ^^all  have  aid  of  him.    22  E.  3- 
but  Fitzh.'    Aid  del  Roy  4-.  adjudged,] 

Aid.'clRoy, 

pi.  4.  S.  C.  is  of  a  precipe  brought  againft  the  feme  of  R.  who  prayed  aid  of  the  heir  of  R. 

becaufe  of  reverfion,  &c.  and  fii  it  appears  ^hat  the  word  (Roy)  is  miTprinced. 

[193!  [  2.  If  a  tenant  at  willy  according  to  the  cujioniy  hath  aid  of  the 

Br.  Aid,  pi*.  a'*chbi(hop  of  Canterbury,  his  lordy  and  after  the  lord  diesy  the  temfo-- 

Si.  cites  ralties  being  in  the  king's  handsy  he  (hall  have  aid  uf  the  king. 

S.C. contra  21  H.  6.  37.  agreed,  admitting  that  fucb  a  tenant  at  will  ih^ 

s  br  ^^""'^  ^^^'  ""^  '^^'''^  ^^'"^  *^  ^  ^^*^o 

award  ,  far  there  is  no  privity  bctwcm  him  ?nd  the  king,  and  the  thing  does  not  lie  in  cuftom, 
for  it  is  repugnant-  for  whwn  the  bilbop  diet',  the  will  ii  determined,  and  fo  the  intcr^sft  deter- 

luined.-^-^Br.  Aid  del  Ri.y,  pi.  4«.  cim^S.  C  accordinv  U* 1  i-z! .  AM  dt  Roy,  pi.  2:    cittf 

S  C. (H'\  p!.  1 1.  i%- %, C,~^tmm  ffr.  Aid  dftl  Rov^  p  .  56.  cites  4  H.  6.  if  whereafter  avoiionce 

%i  V.*T  bi{ho|>rck  by  traiination,  p.rd   he  t  mporslines  comi.ig  into  the  k  ng*9  hands,  fuch  i«oJnS 
at  will  pi  jyed  aid  nf  the  kirj^,  inrf  had  it,  bv  the  opinion  of  the  whole  court. 

3.  Scire  Facias  fo  ref'cal  letters  patenl  againfl  tenant  far  life,  *c 
remainder  over  in  fee  of  the  grant  of  tht  kingy  tne  tcii .  it  "tor  life 
prayed  aid  of  him  in  remaindcjr,  and  Dud  it,  4nd  upon  the  joinder 

tbcf 
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tkj  frayed  aid  of  the  ktng^  and  had  it.    Br.  Aid,  pi.  44.  cites  7  H« 
4,41.  ^ 

4.  King  Richard  the  2d  had  land  in  ward  by  defcent  from  king  Br.  Aid,  pl^ 
Edward  the  3d ;  for  a  chattel  (hall  defcend  in  the  cafe  of  the  hng^  44-  cite« 
contra  of  a  common  perfon,  and  granted  the  land  by  letters  patent  to     '    ' 
W.firlife^  the  remainder  to  f,  in  fee  \  and  the  heir^  who  was  in 
VMrd^  fuedfcire  facias  t9  repeal  the  letters  patent^  and  to  have  livery j 
and  the  tenant  for  life  prayed  aid  j^him  in  the  remainder^  and  had  • 
it,  and  he  came  ancl  joined,  and  they  two  prayed  aid  of  the  king^  and 
had  it,  and  after  came  procedendo  in  loqueU,  and  thev  proceeded 
in  pleading,  and  demurred,  and  judgment  given  that  the  letters 
patent  fhould  be  revoked,  and  tne  land  re-feifed  into  the  king's 
hands,  and  livery  made  to  the  heir  \  and  there  ic  does  not  appear, 
that  there  was  any  procedendo  ad  judiciumi  as  in  9  H,  6.    3f-  Aid 
del  Roy,  pL  ^8,  cites  7  H*  4*  41, 


{ X)    In  what  Cafes  Aid  lies  after  Aid. 

f  I.  TF  aid  h^  prayed  of  iht  king  upon  a  certain  caufe  {hewn,  the  Br,  ALi  Jcl 
^  which  is  adjudged  no  caufe  of  aid,  and  fo  he  is  oufled  of  ^."y*  ^**  *• 
aid,  ^et  the^2niz^  f^rm  he  fhall  have  aid  of  the  king  upon  another  '^i^^-^Yi* 
f^cient  caufe  (hewn,     8  H,  7.  1 1,  b.]  6. 5.  s.  p.' 

— S.P.And 
when  it  b  in  Chancery,  procedendo  (hall  not  be  granted  till  the  title  of  the  kintj  be  examined  \ 
for  if  the  firft  caufe  be  not  fuflicient,  yet  now  abetter  title  may  be  Ihewn  for  the  king  ;  quod 
n«a,  per  Brian  &  Huffey  Ch.  Juftices.  Br.  Aid  del  Hoy,  pi.  98.  cites  S.  C— Fiizh.  Aid  de 
^<9>  P^  ^S*  <^ites  S.  C.<— Br.  Aid  del  Roy,  pi.  2.  cites  2  H.  6.  14.  and  3  H,  6.  5.  S.  P.  accord* 
iftgly. 


Other  fufficient  caufe,  becaufe  he  might  have  Ihcwn  this  caufe  Kitzh.Aid 
in  Chancery  in  ftay  of  the  procedendo,     3  H.  6.  6.  adjudged.  deRoy,  pu 

8H.7.  II.]  |5,^^ci^ 

Br.  Aid  del  Roy,  pi.  £.  cites  %  H.  6.  x.  4.  and  3  H.6.  5.  S.  P.— —See  (T)  pi.  z.  S«  C« 

3.  Scire  facias  was  brought  hy  the  abbot  of  L.  againft  the  dean  of 

E.  upon  a  recovery  againft  his  predeceffor  in  writ  of  annuity^  the  dean 

foidy  that  the  king  was  feifed  of  the  advowfon  of  the  deanry  difchargedy 

and  made  collation  to  discharge  hinty  fo  held  he  of  the  collation  of  the  f  j  qa  1 

^'"gj  and  prayed  aid  of  the  king,  and  had  it,  and  yet  his  predecejir 

bad  aid  of  the  king  before ;  but  it  may  be,  that  the  plaintiff  had  re-* 

leafed  to  the  king  after,  &c.  and  yet  dean  and  chapter  have  common 

ftaly  and  it  is  faid  that  of  the  bifhop  otherwife  it  is,  and  that  he  (hall 

not  have  aid  of  the  king ;  for  he  is  eleSlivcy  and  not  prefentable  by 

te  l^iiigt  ^^^  y^^  ^^  plaintiff  recovered  in  the  nrft  a<Elion  by 

verdi£l ;  And  it  was  agreed,  that  the  church  vi^as  no  otherwife  di(* 

charged  but  by  non-payment;  and  fo  nota,  this  delay  fufFered  in 

fcire  facias  notwidiftanding  the  ftatute.     Br.  Aid  del  Koy,  pi.  39, 

cites  38  £.  3.  18. 

P  3  4-  A 


194  3^  0^  tte  lifttg. 

Suiforcaufi      j^  A  man  fliall  not  have  aid*  6f  the  king  twice  ^r  one  and  the 
he  ftti/"^  f^^  ^^^^'  '^^^  Pafton,    Br.  Aid  del  R07,  pi.  3.  cites  9  Hi 

have  aid         ^'    3' 

a^aku    3r*  Aid  del  Roy,  pi.  3.  cites  9  H.  6.  }•  , 

(Y)   In  what  Cafes  the  Court  ex  officio  ought  to 

grant  it. 

Fitzh.Aid    [  j[.  Tp  the  party  will  not  (peak  of  aid-prayer,  and  it  appears 

sfc'^res's^C.  '  ^^^  ''  "  ^^  '*'  ^%^^^  if  the  king^  the  court  is  not  bound 
-^Br.Of-  ex  oiEcio  to  grant  aid.     3  H.  6.  6.] 

fi'j';dcl,fcC   ' 

pi.  1.  cites  S-  C.  thujs :  Where  it  appears  that  the  party  hm  good  caufe  to  have  a:dy  and  the  piltT  do« 
not  pray  aid  of  the  king,  the  court  is  not  bound  ex  officio  to  grant  to  the  party  aid  of  the  king, 
per  Martia  ;  quod  noia  f>r  law,  &  nemo  dedixit.  ■  If  in  pleading  it  api^enrs  that  tbe  aid  is 
grantable  of  the  king,  and  the  tenant  doe^  not  pray  it,  yet  the  court  (hall  not  proceed  regeincon- 
Ailto.  Br.  Aid  del  Roy,  pi  02.  cite*  i  H.  7.  28.  ■  Br,  Office  dd,  tec.  pL  18.  cites  1  H.  7.  3c. 
aad  4  H*  7*  i*  contr*',  that  the  co  irt  ex  officio  atic;ht  toceafe  till  the  aid  be  had. 

In  trefpafff  where  it  appears  by  deed  that  a  leafe  is  made  to  tbe  defendant  for  life,  tbe  remainder 
^  t\\e  king,  if  the  tenant  will  not  pray  ?.id  of  the  king,  the  court  (hall  not  proceed  without  mak- 
ing the  king  party.  Br.  Aid  <!el  Roy,  pi.  ico.  cites  9  H.  7.  15.  If  it  appears  to  the  coiut  that 
tbe  tenant  ought  to  have  aid  of  the  king,  but  he  does  not  pray  it,  yet  the  court  ex  officio  <n]gbt  to 
>4tcafc  till  the  aid  be  had.  Br.  Ofn(.e  del,  &&  pi.  18.  cites  i  H.  7.  30.  ancl  4  H.  7.  i.  '■  Cro.  E. 
4x7,  pi.  12.  S.  P.  Ai-g  .ind  that  when  they  do  not  the  king  may  enforce  them  to  it  by  his  writ, 
Jind  that  fuch  a  writ  has  been  awarded  cites  F.  N.  B.  154.  21  £.3.  44..  and  ;t  E.^.  Saver  Default 
27.  but  tliat  thof  ^  are  in  real  a£tinns»  yet  it  may  alfo  be  in  ptrfonal  adlionsy  where  the  king's  title 
appears  to  come  in  quedion,  and  that  fo  is  z  R.  3.  13.— — ^RoIU'Rep.  208.  Arg.  cites  i6'H.  7- 
12.  to  have  been  adiiidged  in  trefpals,  that  where  the  intereft  of  the  king  appears  the  court  ex 
officio  ought  to  day  it^  and  that  fo  is  1 1  H.  4.  70.  and  4  £liz.  CoiQp  143,  244.  by  wriL  of  rege 
incottfoltu* 


(Z)     Counterplea. 


fitzh. 
Coont«r- 


[  I.    J^OT  parcel  is  no  good  counterplea.     9  H.  6. 62.  becatife 
plea  del  ^^^^  ^^^  ^^^  ^'  tried  withowt  making  the  king  fariy^ 

Aid,  cite     *  9  H.  6.  62.    43  Aff.  6.    20  E.  3.    Aid  I.  per  Wilby.J 

9H.6.  6x.S.  C. 

Fitzh.  r  2.  In  trefpafs,  if  the  defendant  jujiijies  as  in  parcel  of  a  frutntr 

plea  dc  Aid,  '^  "^^  granted  by  the  kingy  and  makes  a  title  to  the  king  to  the  manor^ 
pL  9.  cites  it  is  no  good  plea  for  the  plaintiff  to y^;r  that  the  a^ion  is  brought 
S.c.  &S.P.  for  a  trejpafs  done  in  another  part^  which  is  not  parcel  of  the  maner^ 
*«^r  mg  y.  f^^  ^^^^  parcel  or  nient  comprife  is  no  good  counterplea  of  aid, 

9  H.  6.  62.] 
[  ^  9  5  ]       t  3'  ^^  ^^  defendant  in  an  aSion  Jhews  eaufe  to  have  aid>  the 
Br.  Aid  del  plaintiff  Jhall  not  have  any  traverfe  to  the  caufe  of  taking.      a8  H, 
Roy,  pi.  8.   6.4.] 

cites  S.  C. 

[  4.  Nothing  in  the  reverjion  Is  a  good  counterplea  of  aid.     xa  H« 
6.  I.  b.l 
*  Fitzh.  [  5.  Nient  comprife  is  no  good  counterplea,  for  this  firnll  mt  it 

dtcsMUlL  *^^^^  without  making  the  king  party.  21  E.  3.  19.  b.  39  E,  J. 
ao  E.  3.  12.  b.  per  Thorp.  25  E.  3.  42.  b.  adjudged.  ♦  32  £•  3.  Aiil 
an  { 10  it      i  per  Fiflb,  25  E.  3.     Aid  del  Roy,  72.  adjudged.] 

0joald  be  here,  and  that  it  is  mifpriote<}.*-— If  a  maa  has  patent  of  the  king  of  certam  lant\ 
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«(il  afi(e  is  brcH^A^  againil  him  of  other  bml,  and  he  fays  that  tliis  Iind  is  Gomprifed,  and  prays 
aid  of  the  king,  he  (ball  have  aid,  and  nicnt  cmnprifc  is  bo  pUp.  Br.  Aid  del  Roy,  pi.  lo.  cites. 
33  H.6. 1.— In  trefpafs  the  Jcfcudam  faul,  th^it  the  place  where  is  within  the  foreil  whereof 
ttte king  is  feiCed  in  fee,  and  th;«t  he  is  fcu-efter  of  a  wnlk  there  by  patent,  and  the  place  where 
is  parcel  of  the  faid  walk,  and  demanded  judgment  if  rcge  inconfulro,  ^c.  The  plaintiif  coim- 
terplea<ledy  that  the  faid  place  where,  Sec.  w.»s  out  »f  tlie  limits  and  bounds  of  the  foreit,  and  not 
within  nor  parcel  of  the  faid  walk,  &i\  Several  caf«s  were  cited  pro  and  con.  and  W>lfh«nd^ 
Weiton  held  the  cuuntej-ptea  not  goo«l,  hut  Brown  and  Dyer  c  contra  j  and  afterwards  in 
another  term  the  pUintiifb  counf^  granted  the  aid  gratis.  D.  257.  b.  pi.  15.  Hill.  9  £Uz.  Smida 
V.  Rigby, 

[  6.  [So]  in  an  aj^cj  if  the  tenant  fays  that  fu  has  granted  the  S.  P.  Br. 
land  by  his  charter  to  the  king^  and  fo  the  king  is  feifcd,  and  prays  ^^,  ***L 
t)f  him.    Ntent  comprife  in  the  charter  is  no  counterplea  of  aid.  citl»  8  Aiu* 

gSAfll  16.]  16.  andfo 

are  all  the 
editions  of  Brooke,  but  they  all  fecra  to  be  mifprintcd,  and  tliat  it  ihould  be  38  AIT.  x6.  accoid^ 
iog  to  Roll. 

[7.  So  in  an  afSfe,  if  the  tenant  fays  that  he  has  infeoffedthe  And  by 

ling  (j/'.the  land,  andfo  he  is  tenant j  and  has  a  writ  to  the  juftices^  ^°^  ^!^ 

ctrtifying^  that  the  ^ing  has  purch^fed  the  land  of  the  tenant,  and  writ  was 

prays  aid,  it  is  no  counterplea  that  the  lands  in  demand  are  other  Si  ita  fit, 

lands.    38  Aff.  16.  adjudged.]  foriuft^-Tu 

^  tcquired  by  the  aflife  if  thefe  are  the  fame  lands  or  not,  nnd  nthen:  o  contra,  and  tliat  aid  of 
tilt  king  ought  to  be  granted.     Br.  Aid  del  Roy,  pi.  85.  cites  8  A^.iC. 

[8.  In  an  ajjije  of  land  in  Winchejler^  if  the  tenant  prays  in  aid  Br.  Aid  del 
of  the  king  becaufe  he  is  zfee-farmer  of  the  city  of  Winchefter,  of  ^^J[?^* 
ivbicb  this  land  is  parcel  rendering  rent^  it  is  no  good  counterplea  j^^^;  s!'c. 


for  the  demandant  to  fay  that  A.  xvas  feifed  of  this  land  at  the  time  andthcopi- 

'9f  the  fee-fann^  and  held  it  of  fhj  king  rendering  rentj  and  that  "•«"  o^  ^^e 

U  cmtinued  after  in  the  hands  of  divers  burgeJjeSy  till  the  deman-  l^hat'^the^iii 


dant  purcba/ed  it  in  fecj  to  which  the  tenant  has   put   his  feal  was  granu 
affirming  the  purchafe,  &c.  for  it  fcems  this  amounted  only  to  this,  able,  and 
that  it  is  not  comprifed  mihin  \hc  charter  of  the  king.    43  Aff.  2,  [h^pi^nW 

vUria.J  was  non- 

fuited.    Fitzh.  Aid  de  Roy,  pi.  92.  cites  S.  C. 

.   [  9^  In  an  adion,  if  die  defcivlant  pleads  the  ting's  grant  by  pa»  aolk  Rep. 

fe»/tobim,  by  which  he  ought  to  have  aid,  and  prays  it,  it  is  *9v  Ar^. 

no  gQ«d  counterplea  for  the  demandant  to  fl)nv peaal  matter  by  6"32.^s.  P. 
vthich  the  king  had  no  eftate  to  grant  at  the  time  of  the  grajot,  and 
/b  the  patent  void,  for  the  .ling's  patent  ihall   not  be  avoided 
without  making  him  party.     39 li.  .3.  12.  b,  adju4ged  by  all  thg 
juftices.J 

[10.  When  cnc  jujtifes  in  the  right  of  the  iingj  a  man  {hall  n  -*—  -i 

have  no  trover fe  to  the  caufe  of  the  taking.     28  H.  6.  4.  per  ^ol  160. 

FiifotO  ^  ^    '  ' /— ' 

S.  P*   Br.  Aid  del  Roy,  pi.  8.  cites  S.  C* 

[  II.  yfs  in  trefpafs  fir  taking  his  iQodSj  if  the  defendant  ju/fifies  [  196  } 
'fir  damage  feafant  in  the  foil  and  freehold  if  the  king  and  his  batllffy  g^.  ^jj  j^i 
it  is  no  good  counterplea  for  the  plaintift  to  fay,  that  he  took  them  Roy,  pi.  8. 
if  his  own  wrongjicc.  abfque  hoc  that  he  WJIS  the  bailiff  or  fervant  cites  S.C. 
H  the  kiJ^.    20  H.  .6t  4.  adjudged.]  ^ 

P4  [12.  S^ 


19^  3iD  Of  tfte  filtng. 

Br.  Aid  del       [  n.  5^  in  tte(pzfsfer  Breaking  his  clofiy  if  the  defendant  j^/-» 

dtcs'i^'n!'  Z'^/^''  ^*^^  ^*'  i^^-^^^  T<;/&^;v,  &c.  wtfj  the  ting's  forefty  and  hi  as  ' 
6.  i.  S.  c.     bailiff  entered  and  repaired  the  lodge^  &c,  it  is  no  countcrplea  that 
but  s.P.  of  ;,^  ^as  not  bailiffs    33  H,  6.  3,  per  Pfifot.] 

the  coun- 

terplca  does  not  appear.— •  Fit zh.  Aid  de  Roy,  pi.  26.  cites  S«  C.  and  S.  P.  accordingly.— Br. 
Aid  del  Roy,  pi.  64.  cites  37  H.  6.  ^2.  contnt,  that  where  a  man  jufiifits  as  bailif  of  the  king^  it 
i$  a  good  plwA  that  he  vms  wj  bailiff  at  the  tiiM  of  the  ttef^f,''-~-^Br*  Counterple  de  Aid«  pi.  27* 
cites  37  H.  6.  28.  32.  accordingly. 

13,  If  a  man  demands  judgment  rege  inconfulto  by  reajon  of  the 

%vard  of  the  heir  of  him  who  was  patentee  of  the  king  in  tatlj  it  is  no 

counterplea  that  after  the  gift  by  patent  the  plaintiff  hin^elf  recovered 

the  land  again/i  the  father  of  the  infant ;  quod  nota^  but  ihall 

-     fue  to  the  king  by  petition.     Br.  Counterple  de  Aid,  pL  28« 

cites  22  AfT.  24. 

Br.  Aid  del        14.  A  man  demands  judgment  rege  inconfulto,  becaufe  the 

StcsS.  C^.**  iing  feifed  the  ward  of  the  land  and  heir  of  this  tenant  in  the  writ 

pf  entry y  by  reafon  of  wardy  and  granted  it  to  "J*  C.  it  is  no  plea 

that  the  king  did  not  feife^  nor  that  the  lauds  ate  not  comprifed  in 

the  patent  \  quod  nota*.    Br.  Counterple  de  Aid,  pi.  14.  cites  24  £« 

3.  12  &  13. 

15.  If  a  parfon  prays  aid  of  the  king,  becaife  he  is  in  of  his  pre-t 
fentmenty  it  is  a  good  counterplea  that  the  plaintiff  is  patron^  and 

was  fi  prior  alten^  and  the  king  feijed  his  temporalties  in  time  ofwar^ 
and  prefented,  and  after  the  king  rejhred  him  after  the  war^  &c, 
For  now  the  Caufe  of  the  aid  is  determined,  Br.  Counterple  de 
Aid,  6.  cites  46  E.  3.  6. 

16.  In  trefpafsy  the  defendant  faid  that  th^  king  by  his  letters 
patents  granted  to  him  tie  landy  and  prayed  aid  of  the  king,  &c, 
and  the  other  faid  that  the  king  had  nothing  at  the  time  of  the  granty 
and  upon  this  ifTue  taken,  which  was  tried,  &c«  and  continued 
12  years  in  petition,     Br.  Counterple  de  Aid,  pi.  20.  cites  4H, 

7-  7- 
fut  In  aJUfe        1 7.  In  trefpafsy  the  defendant  faid  that  he  held  of  the  king  a  hufe 

r^  ^^^'"^  ^^^  4  °^^^^  ^^  -O-  ^^  ^f  *^^  manor  of  D.  parcel  of  his  dutchy  if 

yl^N.  Lfed  Lanca/ier,  at  the  ivill  of  the  kingy  according  to  the  cuftom  ofthemanor^ 

to  bimfor  and  cut  trccs  for  houfe^toote  and  hay-bootey  appendant  to  his  tenement. 

///>,  the  »^.  Per  Chocke,  he  held  nothing  at  the  will  of  the  king  at  the  time  ef  the 

Jlvfrf  and'  trefpafs.     And  the  opinion  of  the  court  was,  Aat  it  was  a  good 

.  prays  aid  of  plea  to  ouft  the  defendant  of  the  aid  of  the  king  in  B.  R.  the  fam^ 

iiim,andihe  year.     fir.  Aid  del  Roy,  pi.  64.  cite^  37  H.  6,  32, 

that  the  king  bad  notb'ftg  of  hU  lefe,  this  fliaU  not  bc  tried  here,  but  ifl  ib^Cbanctry,    And  this  io 
aiEfc,  and  contra  in  trefpafs.    Ibid. 

fcr  uTdr  ^^'  ^^  ^^^fP^fiy  ^^^  defendant  j(i/V  that  £\  bijhop  ofL.  was  feiM 

AiT,  pl.%.  ^^  leofed  to  the  defendant  according  to  the  cuftom  of  the  mamry  &c, 

cites  15  H.  by  copyy  and  after  the  bifliop  was  tranflated  to  E,  by  which  the 

'  dh  ^R^'d  *^^P^^^^^^^^  ^^^^  '^^^  '*^  hands  of  the  kingy  and  remain  there  yet^ 

'nj  couq^  ^°  prayed  aid  of  the  king.     Per  cur.  you  fliould  hy  judgmenty  if 

terpiea  is  fege  inconfultOy  and  not  pray  aidy  and  then  the  opinion  of  die  court 

yood,  hut  was  that  it  is  a  good  plea,  and  he  {hall  fue  to  the  king ;  wherefore 

.dcTurreV  ^^  pl<iintifffaid  that  this  is  other  landy  and  mt  the  land  Uafcdy  and 

a|Oo4 


Zin  of  tiie  l&tngf»  :|:i9( 

a  good  counterplea  per  Read  J.  And  per  cur.  in  this  cafe  the 
deKn<lant  need  not  give  colour  when  he  prays  aid,  contra  if  in  bar, 
£r.  Aid  del  Roy,  pL  67.  cices  21  H.  7,  43,  (in  the  old  book.) 

(A.  a)    In  what  Cafes  it  ihall  be  granted,  for  all  [i9y^ 

or  Part. 

[  I.  TN  a  writ  of  dower  agatnji  four  of  the  third  part  of  a  manor^ 
^  if  xJtityfay  they  hold  four  parts  jointly^  and  two  of  them  hold 
the  fifth  part  of  the  grant  of  the  king^fo  long  as  the  l^fnd  remains  in 
thi  bands  of  the  kingy  by  reafon  of  the  forfeiture  of  one 
who  held  jointly  with  the  fourth^  becaufe  the  fifth  part  is  not  fe- 
vered from  the  four  parts  they  (hall  have  aid  of  the  king  for  the 
whole,  becaufe  if  the  demandant  recovers,  fhe  fhall  have  execution 
per  metasy  &c.  And  it  is  not  reafonable  that  a  feverance  fhould  be 
without  the  king.     12  H,  4.  Aid  del  Roy '47.] 

[2.  In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  in  ward  of  Sec  1  TiA 
the  king  and  other Sy  the  other  (hall  not  anfw6r  till  he  hath  fued  to  *7i.theiaft 
the  king.    12  H.  4.  Aid  del  Roy  47.  per  Herle.J  \h?LT^ 


(B.  a)    Entry,  Proceedings,  Pleadings,  &c. 

• 

I-  TN  ajffife^  the  tenant  came  hj  hailijfy  zndfaid  that  the  tene^ 

^  ments  are  feifed  into  the  hands  of  the  king  for  alienation  of  his 

tenant  without  licence^  and  demanded /W^m^»/  rege  inconfultOy  iic. 

if>  &c.  nul  tort.     And  the  efcheator  being  prefent  was  examined 

and  confejjed  ity  and  that^  he  by  warrant  feifed  ity  wherefore  the 

court  iaio,  fue  to  the  king,  and  fo  he  did,  and  brought  procedendo 

ii  iUa  de  caufa  &  non  alia  fe£b  fuit,  procedatur,  but  non  ad  judi* 

cium.    And  now  the  tenant  Jhewed  deed  of  warranty  of  the  kingy 

and  prayed  aid  of  the  king,  and  the  deed  bore  date  mejne  between 

the  original  of  the  ajfife  and  the  writ  of  procedendo.     And  the  beft 

opinion  was  that  he  ihall  not  have  aid«     Br.  Aid  del  Roy,  pi.  72. 

cites  22  Aff.  5. 

2.  In  ailife  it  is  faid  that  after  the  plaintiff  is  put  to  fue  to  the 
king  for  aid  of  the  king  granted  to  the  tenant j  or  the  like,  there  the 
procedendo  ad  captionem  affifas  or  ad  judicium,  ought  to  accord  with 
aU  pleas  and  originalsy  and  of  tenants  and  of  manors.  Br.  Piocq* 
dendo,  pi.  7.  cites  22  Aff.  28. 

3«  In  affife^  it  is  no  plea  that  the  tenements  were  feifed  into  the 
hands  of0>e  kingy  judgment,  &c.  but  Jhall  fay  that  they  fliU  remain 
in  the  bands  of  the  kmgy  and  becaufe  the  efcheator^  nor  (herifi^ 
nor  ferjeant  was  not  prefent  there,  this  fhall  be  inquired  by  the 
aifife,  per  Stouf.  and  fo  it  was,  nota,  Br.  Aid  del  Roy,  pi.  76* 
cites  26  Aff.  10. 

4*  In  aJKfey  the  tenant  Jhewed  charter  which  willed  that  king 
Richard  the  firji  concejjit  Q  dimift  to  B,  and  his  heirs  fuch  a  tene- 
IQOit  ta  bold  by  certain  firvices^  and  io  held  of  the  kinig)  9Ad  prayed 

'  ai4 
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aid  of  the  king.  Thorp  faid  here  is  no  dedt  nor  warranijj  dker^b 
fore  he  I)iall  not  have  aid.  Skip,  iaid  the  natural  (nulyfion  bad  been 
r^^^  ineonfulto^  and  not  to  have  prayed  aid  of  the  kW  ;  and  after 
all  the  jultices  gave  day  before  themfelveS  at  Weftminftcr  i5Palch. 
and  interim  fequatur  verfus  rcgem.  Thorp  faid  there  is  a  great 
dnnrjity  between  aidfrpyer  cf  the  king  and  reg^  inconfuho^  for  in 
aid  prayer  he  ought  to  fpeak  with  the  king  himielf,  and  in  the 
other  cafe  not.     JBn  Aid  del  Roy,  pL  78.  cites  28  AiT.  39. 

5.  In  af&fe  of  a  corody  after  aid  of  the  king  had,  the  tenant  was 
not  received  to  fkad  variance  in  the  plaint  and  the ^ecialty*  Thcl. 
Dig.  208.  lib.  14.  cap.  4.  f.  I.  cites  29  AiT.  55. 

6.  Pracipe  quod  reddat^  the  tenant  prayed  aid  of  the  king  iy  a 
gifi  in  taiJj  the  rroerpm  to  the  kingy  and  the  aid  granted  and  fuit 
thereof  Jhall  be  in  the  Chancers y  and  the  warranty  Jhall  he  tried, 
and  then  ihejJhalJ  plead  to  tie  iJTue  thercy  and  then  (hall  J>e  re- 
manded into  bank  to  try  the  ijjuey  ana  in  the  mean  time  fuperfedeas  Jhall 
go  to  the  hank  that  they  (ball  not  proceed  till  procedendo  ad  capieM" 
dum  inquifitienom.    Br.  Aid  del  R^,  pi.  38.  cites  38  £.  3.  14. 

^^wr*  h^*'  7*  ^  ^  ^^'  ^'  ^  fP^^^^^  ^M^  "  maintainable  by  the  dtffeiju 
H.  8.  Arc*  fi^  fi*^^  lands  as  are  granted  by  the  king*s  patent  without  title  frfi 
fays  this  found  by  inquejlfor  the  kingy  without  Juit  to  be  made  to  the  king  in 
fiatue  is  fhot  behalf  y  and  if  the  patentee  pray  in  aid  of  the  kingy  a  procedendo 
tSj.^nce  Jhall  b,  aijt  granttd  ^mtb«it  JiAu 

of  the  common  law. 

Thel.  pig,  8.  In  formedon  the  ifnard  prayed  aid^f  the  kingy  and  af^er  pleads 
iaT  cap^  8.  ^  abatement  of  the  writy  that  the  demandant  bad  made  omijion  of  a 
f.  3.  cites '  defcint  in  one  who  -held  eftatCy  and  the  demandant  was  compelled  to 
Trin.  2  H.  anfwer  to  his  challenge  after  the  aid.  Quod  nota,  Br.  Brief,  pi, 
wwi^r^    97.  cites  2  H.  4.  19. 

ly.  9.  Scire  faeiasy  becaufe  the  plaintiff  himfelf  had  been  in  p^ffif^ 

Jion  by  force  of' letters  patent  of  the  gift  of  the  kingy  by  -whtcb  he 
claimedy  and  the  tenant  demanded  oyer  of  the  letters  patent,  and 
was  oiiited  thereof,  becaufe  the  plaintifF  had  been  in  p<^ei£on,  and 
the  a&ion  is  of  his  proper  feifm.  Br.  Oyer  de  Records,  pi.  34.  (bis) 
cites  7  H.  4.  40. 

10.  Where  a  man  prays  aid  of  the  kingy  by  reafon  ^  land  feifei 

hnko  the  kin£s  bandsy  diis  (hall  be  warranted  by  (hewing  the  recprd 

of  it,  unlefe  it  b«  in  aflife  or  the  Exchequer.     Br.  Monftrans,  pL 

3  J.  cites  1 1  H.  4.  83. 

iSx.  Ai(!»  pi.       xi.  Per  Thirne.  hrft  upon  aid  of  the  king  procedendo  in  loftula 

3%:"_^^       (hall  go,  and  after  procedendo  ad  judicium.    Br.  Aid  del  Roy, 

Br.  Proce-     pl«  33^-  "cites  1 1  H.  4.  85. 

den(?  ,pi  4.  12.  Note,  by  all  the  clerks,  that  if  the  tenant  prays  aid  of  the 
2"  "^•4-  king  to  have  rccompence  upon  warranty  y  or  for  feebUnefs  ofbisejlatey 

the  entry  i|i  the  roll  is  all  one.    Bn  Aid  del  Roy,  pi.  3.  cites 

9  H.  6.  3, 

13.  But  per  Cott.  where  the  tenant  upon  his  aid  demamds  jf^g^ 

*Vtenty  if  rcge  inconfulto,  it  it  always  for  the  feebleoeis  of  f ftate. 

>  IX,  W^crtsu-mtn  fu^ys  aid  of  the  JkiAg  by  cavfe  oftboviarrj9ff^i 

or 
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rdaufeof-the  rtcwt^encey  and  he  is  impleaded,  and  prays  alA  <X 

the  king  for  fuch  cauie  in  lieu  of  the  voucher^  the  (pedal  matter  fliali 

be  entered,  and  otherwiiehe  wall  nev^r  have  recovery  in  valae  by  Br.Garmiii 

petition,  by  all  the  clerks.     And  fo  fee  that  bis  recovery  in  value  ^^V'  ^^[^^ 

A   n  1    t     ^    '  '  J    L      i-_rt        •   •         i_  •/•    t  Cites  aH.€, 

Jbaii  he  by  pettttoni  and  the  bdt  opinion  there  was,  if  the  tenant  4  s.c.  & 

pnys  aid  of  the  king,  that  after  procedendo  lie  ihall  not  vouch  a  s.  P . 

ibangcr.    Br.  Aid  del  Roy,  pL  3.  chcs  9  H.  6.  3.  ^^^  Vo'i^**" 

15.  The  party's  aid-prayer  is  where  it  is  for  his  advantage  to  cit«  S.C. 
have  in  value,  and  then  this  ought  to  be  JpeciaUy  entered  in  the 

coarfe  of  his  aid-prayer,  or  otherwife  he  Joall  not  have  ^in  value^ 
9  H*  6.  4.  Sometimes  for  feeblenefs  of  the  party* s  efiate  to  plead 
(or  pray)  it,  and  then,  per  Cott.  the  entry  is.  Judgment,  &c.  fi  regc 
inconfiidto.     F.  N.  B.  153.  (F)  in  the  new  notes  there  (b). 

16.  If  any  man  prays  in  aid  of  the  king  in  a  real  a^ion^  and  the  f  1 00  1 
aid  be  granted,  it  {hall  be  awarded  that  he  fue  unto  the  king  in  the 
Chancery^  and  the  jujlices  in  C.  B.  Jhall  furceafe^  until  the  writ  of  ^i|]^^J^" 
procedendo  in  loquela  comes  unto  themy  ice.  and  then  they  may  pro*  fitcs  fn""** 
ceed  in  the  plea  fo  far  on  till  they  ought  to  give  judgment  for  the  Marg.  9H;. 
plaintiiF,  and  rtien  .the  j  aft  ices  ought  not  to  proceed  to  judgment,  j'^Y*  '^"" 
till  the  writ  comes  to  them  to  proceed  to  judgment,  which  is  called  1, 1  *r!l^v|f 
awritde  procedendo  ad  judicium;  and  the  fame  of  a  perfonal  fmyiaidfd 
aflion.    F.  N.  B.  153.  (E).  ^»'«  H*^»  , 

the  iv.irraitty,  the  warranty  y^a//  it  t  tied  in  tbt  Cboncrry^  and  a  writ  final]  be  /«rf  info  C.  ^.  to  Like  stg 
infujl ;  but  if  they  pleaJ  ittCb.*Ticery,  and  there  it  ap^urs  tb.it  the  dim.uid{wt  bat  tight  f  the  king  fhaU 
hive  a  writ  to  C.  B  reciting  the  mntter,  and  commanding  them  to  luperfcde,  &c.  becaufe /«^^ 
mMjktU  be  there givm  fued  trnmi  *ai  indfjine  die.  F.  N.  B.  153.  (K)  in  the  new  notes  there  (a)  an4 
c:tc»  38  E.  3. 14.  And  per  Thorpe,  the  right  fliall  not  be  tried  in  Chancery,  bitt  in  cafe  Whereth* 
king  has  the  reverAon  the  parfon  may,  hut  does  not  pray  in  aid,  &c.  cites  38  £.  j.  19.  And  tjiere* 
fore  if  the  king  has  a  teteafe  of  the  annuity,  and  ptrnds  it,  iclhall  not  he  brought  into  Chancery  ; 
for  the  aid  is  granted  only  to  maintain  or  fupport  the  parfon,  a'lhou^h  he  pleads,  citesS9  H«  ^.gct 
STewtuQ  ;  and  fays  fee  13  H«  4.  3. 

17.  If  the  caufe  of  aid-prayer  of  the  king  is  infufficient^  the 
plaintiff^  in  his  replication  thereto  Jhall  pray  that  he  be  oi^hd  of  the 
aid^anidihdW  not  tray  feijin  pf  the  lands  in  praecipe  quod  reddat, 
nor  writ  to  the  bimop  m  quare  impedit.  Br.  Aid  del  Roy,  pL  6. 
cites  9  H.  6.  56. 

18.  Sare  facias  againft  the  fucceffor  of  a  parfon  upon  arrearages  of 

annuity  recovered againfl  the predeceffor^  v/hojaid  thatqueen  E.  was 

feiftd  of  the  manor  of  S.  to  which  the  advowjon  is  appendant^  of  the 

'  dntment  of  king  ti.  and  prefented  this  fame  defendant  dif charged^ 

ice.  the  reverften  to  the  king,  and  prayed  aid  of  the  king  and  or- 
dinary, and  had  it;  and  he  was  compelled  to  Jhew  in  what  man^ 
ner  and  where  the  queen  was  endowed,  and  fo  he  did.  Quod 
nota;  for  it  is  now  pftrt  of  his  title.  Br.  Aid  del  Rpy,  pi.  44, 
cites  19  H.  6.  2, 

19.  In  fcire  fiicias  againft  a  parfon  upon  recovery  ofannuity^  the 
defendant  prayed  aid  of  the  king^  patron^  and  of  the  ordinary  j  and 
it  was  doubted  if  procefs  (hall  iffue  againft  the  ordinary  J^efore  pro- 
cedende  i  for  where  they  come  they  (hall  not  plead  without  the  ^ 
parfon,  and  ought  to  join.    Br.  Proceis,  pi.  61.  cites  19  H.  6.  5. 

20.  In  trefpafs  the  defendant  prayed  aidof  the  kii^,  the  plaintiff 
pia V  counterplead  it  s  but  in  ajjlfe  e  contra  \  for  there  he  (ball  not 


1 
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be  counterpleaded,  but  in  the  Chancery,  and  not  in  bank.    NotO, 
a  diverfity.    Br.  Counterple  de  Aid,  pi.  i8.  cites  37  H.  6.  32. 

21.  Note  per  Fitzherbcrt  J.  clearly,  that  where  a  man  pcays 
aid  of  the  king  in  trefpafs^  or  other  aSfion  in  ianiy  and  fliews 
caufe  as  he  ought,  the  plaintiiF  or  demandant  Jhali  not  have  iraverfe 
to  it  therey  but  Jball  anfwer  to  it  in  the  Chancery^  and  if  the  came 
be  there  difproved,  he  (hall  have  procedendo.  Br.  Counterplea 
de  Aid,  pi.  i.  cites  27  H,  8.  28. 

.22.  Upon  the  aid  prier,  or  writ,  the  award  is  ^od  tenens  Jtve 
defendens  fequatur  penes  dominum  regeniy  and  the  tenant  or  defendant 
•ught  to  remove  the  record  into  the  Chancery^  and  in  the  cafe  of  the 
gid  prier  the  pUa  is  not  put  without  day.     2  Infl.  269. 

For  more  of  Aid  of  the  King,  fee  aiD  Of «  Cfimmott  perfOHi 
%«ge  tnCOnfuUO)  and  other  proper  titles. 
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prayer  U  the 
juit  of  the 
tiPiantf  with 


r.ma'd»t  (A)    Aid.    *  In  what  Adtions  it  lies. 

has  nothing 

Voucher,  [  !•  A  ^  ^  '*^^  '^  ^^  ejeStione  Jirma  for  the  defendant,  when  tht 
pi.  96.  cites  /jl  ^'^'^  of  die  land  is  to  come  in  quejlion.     Pafch.  3  Jac, 

}j;^y-B.R.  adjudged.] 

Sec  Aid  of  the  King  (A)  pL  13.  S.  C. (O)  pi.  5.  S.  P. 

•  But  con.  [  2.  ♦  Aid  (hall  be  granted  to  the  defendant  in  a  writ  oftrefpafii 
d?nf/W?«"  for  ^^  *^  ^°  ^^  charged  with  damages  in  this  writ,  f  6  E.  4.'2.  b. 
htmfeifto "  t  13  H.  7.  26.  b.  II  22  H.  6.  1 8.  Jsif  iti  d-efpafs  the  defendant 
tiattfrrnpi  fays  that  he  is  lejfee  for  life  of  the  plaintiff  who  is  a  villein^  therever-^ 

hTsfnnk.**  >«  '^^-  1^^  *^1  *^*^^  *'^-    ^I45E-3-  lb.  33 E. 3.    Aid  del 

tcncmW     Roy  105.  adjudged.] 

nvbicb  ii  fuf' 

fcitm  toplcud  in  tins  affhn ;  for  by  trefpafs  no  franktenement  fliall  be  recovered.    Br.  Aid,  pi.  05. 

ekes  22  H.  6.  19 Br.  Aid  del  Roy,  pi  47.  cites  22  «.  6.  17. 

'f  Br.  Aid>  pi.  127.  cites  S.  C.  accordingly,  but  the  plaintiff  (ball  not  have  aid  in  trefpafs,  per 
tot.  cur.  i  Br.  Aid,  pi.  14S.  cites  S.  C.  ||  Br.  Forcible  Satry,  pL  6.  cites  22  H.  6. 17* 

S.  C.— — >Ficzh.  Aid  de  Roy,  pi.  2  v  cites  S.  C.  %  Br.  Aid,  pi.  32.  cites  S.  C.  accordingly. 

Aid  in  trefpafs  is  09/y  to  maintain  ibc  ijlu,  and  not  to  anfwer.    Br.  Aid,  pL  45.  cites  S  H.  4- 17* 
per  Hulls* 

s.  P.  if  only      [j.  So  if  the  defendant  jujiifies  as  bailiff  tQ  ^e  lord  of  a  towiu 

one  of  them  4.5!:.  3/1  b.l 

CM>tu  if  both  are  n»med.    Br-  Aid,  pi.  32.  cites  S.  Cr 
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[4.  &  if  be  juftiiies  as  tenant  at  will  of  B.     7  H.  4.  31.  b.]       Aid,  pi.43« 

cites  s«  C. 

[5.  In  trefpafs,  if  the  ijfue  be  upon^  the  rights  the  leflee  for 
life  being  defendant,  ihail  have  aid  of  him  in  reverfion.  22 
H.6.  18.] 

[  6.  If  a  man  recovers  in  a  contra  formam  coUationis  in  [and  Cmrafpr*^ 
brings]  ^jcin  facias^  againji  tenant  by  the  curttfyy  being  tcr-tenant,  ^^*  '^^^^ 
t9  execute  this  judgment^  he  fliall  have  aid  of  the  heir  in  reverfion.  Tn^tf 
2  H.  4. 16.  b.J  /WiA'^f  ^^ 

hit  predecef" 
JariadaiUned,  and  the  fcire  facias  agcainfl  the  tertenanti^  who  came  :ind  Jhnutiltha{  tbtir  ameeJLr  tUti 
fajtdy  and  he  had  this  land  in  paitiiit)n  by  defcenr,  and  prayed  aid  of  bib  coheir^  and  thit  the  parol 
dcMur  for  his  noiiag;ey  and  Che  opiiiiun  of  fome  was  that  the  aid  liesy  but  not  the  age.     Br.  Aid^ 
pL  j6.  cites  S.  C. 

Scirtjmias  againft  the  tirttmvit,  and  be  prayed  aid  of  him  in  rivtrjkm,  and  had  it ;  quod  noU« 
Br.  Ai((,  pi.  to.  cites  40  £.  3.  x8. 

[  7.  The  plaintiff  in  an  a£Hon  of  trefpajs  (hall  not  have  aid  of  *  Fitzh. 
kim  in  reverfion.     As  in  trefpafs,  ifxht  defendant  pleads  in  bar^  dtcsS  c^ 
and  the  plaintiff  traverfes  the  bar,  upon  which  they  are  at  iffue,  s.  P.  Btd 
and  the  plaintiff  lays  that  he  is  leflee  for  years,  the  reverfion  to  the  plaintitf 
A.  yet  he  fliall  not  have  aid  of  A.     6  E.  4.  2.  b.   adjudged.  *^^^^ 

*  5  H.  7.  16.  b.]  aid,  for^re- 

turn  (hall 
oe  axirarded  againft  him»  and  fo  he  fhall  be  charged,  but  the  plaintiff  (hall  not  be  charged  iit 
trefpafj;  and  alfo  after  avowry  the  defendant  is  become  actor,  and  the  plaintiff  is     T  or\x    1 
fcccnmc  dcfcndaiiL    Br.   Aid,  pi.  1x7.  cites  S.  C>       ■         Fitzh.  Aid,  pi.  86.     L   *^*    J 
ci:^S.C 

[  8.  In  a  ceffavit  againfl;  a  vicar  or  parfon,  he  (hall  have  aid  of  Fitzh.  Aid, 
titpatrm  and  ordinary.     21  E.  3.  55.  b.]  §''c  illWd! 

pK  x8i.  cites  S.  C.-i«->See  (X)  pi.  27. 37.  S.  C# 

[9.  &  aid  lies,  though  it  be  of  his  own  ceffer.     22  E.  3.  3.  ad-  Fitzh.  Aid, 
judged.]  •  §IcV'*'* 

[  10.  [5«/]  in  a  ceflavit  againji  a  layman  of  his  own  ceffer^  he  Fitzh.  Aid. 
fiai/  not  have  aid.     28  E.  3.  96.  adjudged.     32  E.  3.  Aid  42.  P*-  * 3- cites 

prayed  aid  of  him  in  remainder,  and  was  ouf^cd  by  award,  becaufe  it  was  of  his  own  tort* 


[11.  In  an  attaint  againji  tenant  in  dower  of  the  ajjignment  of  S.P.  Br. 
the  heir^  Ihe    fhall   have  aid  of  him   in  reverfion.      30  E.  3.  Aid,  pi.  2 

Aid  36.]  t'^.T' 


[  12.  Aid  lies  in  an  attaint^  though  there  be  danger  by  the  ♦  Fitzh. 
Jcath  of  the  jurors.    *  40  Afl*.  20.  adjudged.  30  E.  3.  Aid  30.]        ^*^'  P.** 

S.  C— Br.  Aid,  pi.  xix.  cites  S.  C— — See  (I)  pi.  20.  S.  C* 

[13.  In  an  afffe  no  aid  ftiall  be  granted.    3  H.  4.  14.  b.    *  i  H.  *  Fitzh. 
f  29.  b,     of  one  that  is  not  party  to  the  writ.]  pll'^l!  d°S 

fiiU.  I  H.  7.  28.  S.  C.  See  (  Q^)  pi.  16.  S.  C— -Br.  Aid,  pi.  iii.  cites  40  AflT.  20.  S.  P. 
^— See  Aid  of  the  K  ing,  pi.  7.— In  wiit  of  triry  «  r.^turt  of  ,ijijt  aid  lies,  though.it  li«s  act »» 
M»*    Br.  pL  I  a  J.  clcc&  4  £.  4*  I4« 

[  14.  So 


xox  9tB  [of  a  Common  Pcrfon.] 

0  Br.  Aid,  j^  j^  3o  in  an  attaint  upm  a  verdiSf  in  an  ajjifty  becaufe  it  \%  of 
SU^s!  c.  ^^^  nature  of  the  affife.  3  H.  4.  14.  b.  Contra  *  40  Aff.  20. 
an«l  that  '   adjudged.     30  E.  3.  Aid  36.] 

Ihough  aid  *  • 

ftoold  not  be  granted  in  the  a(Bfe»  yet  it  lies  in  the  a'taiit  upon  a  falfe  verdidl  given  in  the  affile* 
FJtzh*  Aid,  pi.  158.  oites  S.  c.— See  ( I )  pi*  20.  S.  C.  • 

•  Br.  Aid,  [15.  In  a  feda  ad  m$lfmiinum  in  the  deket  if  foUt  of  his  wm 
S*  a^»d"  /«i^rtf/?wB,  and  upon  a  feijin  by  the  hands  of  the  defendant  bim^ 
l^itzh.  tit.  fiifi  yrt  if  the  prefcription  be  traverfed^  and  To  the  thing  to 
Counter,  be  tried  in  the  right,  the  defendant,  being  leffee  for  life,  (hail 
*»  Aid,  3.    YuwQ  aid  of  Icflbn     ♦  1 7  E.  3.  65.  becaufe  the  fuit  is  in  the  rigbt. 

13  £•  3.  Aid  36.  adjudged)  but  there  is  no  traverfe  that  ap- 
f**-^— ^   pears.] 

Fol.  162.  [  i6.  The  fame  law  of  tenant  iy  the  curtejy  and  tenant  in  dower. 
C-v-«^    13  E.  3.  Aid  36.  adjudged.] 

[  17.  In  a  ^uod  permitiat  villanos  facers  feBam  ad  mclendirium 

againft  one  coparcener^  fhe  Ihall  have  aid  of  her  companion,  though 

this  IS  of  her  envn  fubJiraSlion.     18  £•  3.  56.  adjudged.} 
w^^^'wsg.       f  ^^'  ^^  ^  Pcrfon  be  prefented  for  Jubfira^fian  of  the  alms  of  an 
citVf  mW   hofpital  of  the  ktng*s  foundation^  he  fball  have  aid  of  the  patron, 
25  £.  3. 50.  though  this  be  of  his  own  fub{lra£ticn.    25  £•  3.  54*  adjudged*] 
^  ^*  [  19.  In  a  writ  of  intrufiony  fuppofing  the  teiumt  himfelf  to  have 

ahatedy  if  Ae  tenant  fays  that  he  is  tenant  for  life,  yet  he  ihall  not 

have  aid  of  him  in  reverfion,  becaufe  this  is  of  his  own  wrong. 

3  E.  2.  Aid  162.  adjudged*] 
A^  ^'^^'        f  ^^^  ^^  ^^  grantee  of  a  rent-cbarge  brings  a  writ  of  rtfcous 
ctte/s/q.    againft  the  tenant  for  lifey  he  (hall  not  have  aid,  becaufe  he  fhall 

not  recover  the  rent  but  danwges  for  die  refcous.     *  2  H.  d.  8» 

But  otherways  it  is  in  replevin.     2  H.'  6.  8.] 
f  202  1       [  3ti.  If  a  tenant  leafes  for  lifey  the  remainder  infecy  and  the  exc- 
Br.  K\:.i^\  cutor  of  the  lord  brings  debt  again/i  the  lejfee  for  the  arrearages  of 
4.citess.c.  renty  (admitting  it  liesj  he  fhall  have  aid  of  the  remainder.    2  H. 
kutnots.p.  6.  8.b.] 

r/'^-.*^"  [  22.  No  aid  lies  in  a  quare  impedity  becaufe  this  is  brought  of 
lieu  of  ^^  ^^^  wrcngy  and  alfo  for  the  mifcbief  of  the  iapft  incurring  m 
voucher;  the  mean  time.  ♦  5  H.  7.  16.  Curia,  f  9  H.  7.  15.  b.  Curia* 
^«^-    t  21  H.  7.  21.  adjudged.] 

thing  ihalt  be  recovered  but  die  prefentment.  Br.  Aid  del  Hoy,  pi.  97.  (96)  cites  S.  C.«— « 
Fltah.  Aidy  pi.  96.  cites  S.  C.  \  Br.  Aid,  pi.  120.  cites  S,  C. 

S.  P.  And  alfo  the  A6tion  is  only  perfonal,  in  which  a  man  lha!l  not  have  aid  before  ifloe 
joined,  as  in  trefpafs.  But  Brooke  fays  that  quart,  impedit  is  a  mixed  adion,  as  ap]>eacs  elfe- 
wl\ere.    Br.  Aid,  pi.  loi.  cites  }  S.  C. 

FUah.  Ai<f,       f  23.  So  aid  lies  not  in  an  affife  of  darrain  preQntmini  for  Ac 

tti::'To  ^^^^^  ^^^^^^i^  sH.7.16.  b.] 

patronage  fluU  be  recovered  in  affife  of  darrein  prefentmenty  any  mor*  than  in  ^lure  io- 

pfdit. 

S.  P.  Br.  [  24.  If  a  writ  of  error  be  brought  againfi  tenant  in  dawir  U 

Aid,  pi.       ^/^  ^lyQf  recovered^  (he  ihall  have  aid  of  him  in  £evejFfiQn.r     42  A£> 

113.  cites      ^^       J*    J     J  1  ^^ 

S.C ".  adjudged.] 

Fiuh.  Ai3i&>pL  349.  cites  &  €• 


9i]|  [of  a  Common  Perfon.]  ao^ 

[  25*  If  hnd  be  limtid  by  fine  to  J.  5.  for  Ufg^  the  nmainder  t$ 
inotbtr  in  tail  $r  in  fie^  and  y.  5.  recovers  in  fcire  facias  again^ 
the  tenani  by  default^  and  the  tenant  brings  a  writ  of  error  againfl 
J,  S,  he  mall  not  have  aid  of  him  in  remainder^  becaufe  this 
writ  is  brought  to  reverie  a  judgment  after  the  eftate  limited ;  to 
which  judgment  J.  S,  was  only  party,  20  £.  3.  Aid  29*  ad-> 
judged.] 

[26.  In  a  writ  f3f  fcire  facias  to  execute  a  judgment  given  in  a  Soinfdm 
WTiitfnuifance  againji  J' for  the  levying  a  gorce.     Where  it  was  -^^"^  "^. 
fudged  that  this  fliould  be  abated,  though  this  iirire  fecias  be  wriT^Z. 
oidy  to  execute  the  judgment,  yet  the  defendant  being  leflee  for  «^»  the 
life,  flkdi  have  aid  of  J-  S.  in  reverfion.  33  £•  3.    Aid  del  Roy,  «Jf ff«;i«t 
107.  adjudged.]  aido/*i, 

fjirtm  Mdordiiiury^  and  yet  eCfiiin  does  Dot  lie  for  the  patron  and  ordinary  at  the  day  of  fummcRit 
ad  aixiliandnm  hy  reafon  of  the  ftat.  of  W.  z.  cap.  45,  wliich  oufts  delays  in  ictce  £adas*  Br« 
Aid,  pi.  107.  dtet  39  H.  6.  50. 

[2^.  If  a  man  recovers  in  an  ^e^ione  fimue  againft  J.  S.  who 
dies,  m  z  fcire  facias  agalrj/l  bis  heir^  the  heir  (hall  have  aid  of 
him  under  Wfaofe  title  his  anceftcnr  claimed.  Pafch.  3  Jac.  B«  R« 
between  CartKR  and  Glaymole  adjudged.] 

[  28,  In  a  writ  of  partition  between  two  coparceners  no  aid  lies,  (L)  pL  ^ 
becau/e  nothing  is  demanded  thereby  but  a  partition.   H.  37.    £1. 
B.  Curia.] 

[29.  $0  in  a  writ  of  partition  between  two  tenants  in  common  (^)  P^  t* 
(by  the  ftatufce)  no  aid  lies  no  more  than  in  pardtioo  between  co» 
janreners.    H.  37  £1.  B.  Curia.] 

3a 'bi  mortdancefior  the  tenant  vouched  y^  whp  entered  and 
frayed  aid^A^oeuff  the  demandants^  and  Jhetwd  caufe^  and  prayed 
that  the  parol  demur  for  his  nonage  j  and  by  3  of  the  juftices,  if 
fc  parol  demurs  it  ihall  demur  for  the  whole  i  for  aifife  of  mort- 
dani^eftor  fliall  not  be  taken  by  parcels,  by  which  he,  of  whom 
the  tii  was  prayed,  vinis  fummoned  and  fevered,  and  was  nonfuitedj 
and  the  aid  counterpleaded  for  the  other  two  parts*  Quod  nota  bene, 
ftr.  Age^  p{.  3^.  cite^  40.  Aflf.  37. 

31.  In  quo  warranto  he  claimed  a  leet  in  his  manor  of  D*    The  ^'■-  Aidi  pi- 
fcftftdant  fkid  that  he  held  the  manor  of  the  leafe  of  P.  for  life^  and  |.^-  *'"•' 

Jnyti  Bid  of  him,  and  had  it,  and  yet  he  mtght  have  vouched  P.   [  2O3  J 
•r.  Quo  Warranto,  ,pL  i.  cites  It.  T^Tott.  fol.  2.   ,  S.  c.  that 

aid  was 
tranted  of  him  in  reverfion.— In  quo  warraato  a  man  fhaU  have  aid,  and  vouch.  Br.  Fraachif«^ 
pL  26.  cites  20  £.  4-  5*  by  BriggjS. 

(B)  la  what  Cafes  it  lies,  in  refocft  of  the  TAing  c^**---^ 

demanded-  Jl^^ff; 

[  '•  f  N  a  replivhtj  if  the  defendant  avows  upon  a  ftranger  for  in  re^tevim 
^  a   rent-fervicey  the  plaintiff  being  his  lefee/ir  Ufsy  Ihall  J^f^^^^^;^ 


aid  of  him,  becaufe  he  can  plead  only  har»  de  fon  fee,  with*  «,^  ^ 
out  the  other*    22  H.  6.  34^]  fia^tr. 

W^thds  bf  bctd  ((ftaiM  lenAJw  Vifi^ofmhikh  tkp  larJ  vfkre  k-  a99ws  is  farctt,  the  rcvtrfon  to  am*hgr 

Jir  Jrjry 


StO^  ^^^  [^f  ^  Common  Perlbn.] 

Jfranger,  and  prayed  aid  of  him,  and  had  it ;  for  he  cannot  charge  the  land  which  he  hbl^ 
and  It  may  be  that  the  prayee,  when  he  comes,  mny  abate  the  avowry,  and  compel  him  to  avow 
upon  him  for  the  fervices,  as  by  tender  of  the  fervices,  by  reafon  oT  the  feoffment  made  to 
bim,  or  in  other  manner,  &c.    Trin.  7  H.  4.  i8.  b.  pi.  21.— —Br.  Aid,  pi.  42.  cites  S.  C. 

In  replevin  after  avowry  upon  ajlrangcr  to  the  replevin  [for  homage,  fealty,  and  reot-fenrice, 
&C.3  the  plaintiff,  who  was  a  ilranger  to  the  avowry^ /ma  that  the  baron  and  fenu^  upm  tvbon  tkt 
tcwfwry  ivas  madt,  leafed  to  bim^  for  term  of  life,  and  prayed  aid  of  them,  and  well,  per  curiam. 
Br.  Aid,  pi.  31.  cites  44  £.  3. 41. 

In  replevin  In  avf)wry,  or  in  conufjneefor  n  rent'cbargej  the  tenant  for  life  of  the  land  oflbepLnkhf 
Bt  the  rcplivin  had  aid  of  the  leffor.     Br.  Aid,  pi.  87.  cites  22H.  6.  41. 

So  where  the  avowry  was  upon  him  in  reverfiOH  for  reni  fervice,  where  tit  tenant  for  life  it  aflranftr  t$ 
ihe  avowry  ;  for  though  in  a  rent-charge  the  tenant  may  plead  in  difcbarge  of  the" land,  yet  if  th* 
chargee  teleafes  to  him  in  reverfvmy  the  tenant  for  life  cannot  plead  this  without  having  the  deedy 
by  which  he  had  the  aid.    Ibid. 

•  Fitzh.  [2.  So  in  an  avowry  for  a  renUcharge^  the  plaintiff  bein? 

2tes  s^'c^^  leflce  for  life,  fhall  have  aid  of  hiin  in  reveifion  for  the  feebleneu 
jud  per-  of  his  eftate  to  plead  in  difcharge  of  the  land.  *  22  H.  6.  33.  b, 
faips  the      adjudged,  41^    f  6  £.  4.  3.    Contra  ||  8  E.  4.  23.] 

prayee  may 

flif charge  all  the  land.  -f*  S,  P.  Though  the  avowry  was  for  a  rent-charge,  and  made 

tipon  no  perfon  certain,  and  notwithftiuiding  that  the  intire  manor  was  charged*  and  tliat  3  acres 
only,  parcel  thereof,  were  charged.    Br.  Aid,  pi.  86.  cites  22  H.  6.  33. 

•f  Ibid.  pi.  laS.  cites  6  E.  4.  3.  S.  P.  per  cur.  without  privity  ;  for  avowry  for  a  reni-chargt 
is  not  made  upon  any  perfon  certain.  Quasre  of  rent-fervice^  and  therefore  there  fhall  be  pri* 
\iaty»  Brooke  fays,  but  it  feems  all  one  at  this  da] ,  if  he  avows  upon  the  land  for  leat^fervic^ 
by  the  flatute  2z  H.  8. Fitzh.  Aid,  pi.  87.  cites  S.  C. 

I  Fitzlu  Aid,  pL  91.  cites  S«  £.  4.  33. 

[  3.  So  in  an  avowry  for  a  rent-charge,  if  the  tlaintifffajs  be 
bath  nothing  in  the  land,  hut  in  the  right  of  hts  wifiy  he  (hall 
have  aid  of  his  wife.     13  H.  4.  Aid  176.  adjudged.] 

[4.  If  a  writ  be  brought  againft  another  to  demand  a  fent^  the 
defendant^  being  leR'ee  for  life^  fhall  have  aid  of  him  in  reveifion. 
8  R.  2.  Aid  del  Roy,  1 14.     Curia.] 

[5.  In  a  writ  of  entry  fur  difjeiftn  of  a  renty  the  tenant,  being 

lee  for  life  of  the  land,  fhall  have  aid  of  him  in  rcveriion,  12 
R.  2.  Aid  124.  adjudged,  who  leafed  to.  him  the  land  dif* 
charged.] 

[  6,  The  fame  law  in  z  fare  facias  out  ofafne  to  execute  a  rent* 
13  R.  2.  Aid  126.  adjudged,] 

[7.  In  a  fcire  facias  out  of  a  Ane  of  a  rent-charge^  the  tenant 
'  being  lefiee  for  life  of  the  land,  out  of  which  this  iflues,  fhall  have 
aid  of  him  in  reverfion.     13  R*  2.  Aid  126.] 

[  8,  The  fame  law  is  of  a  rentfervice^  13  R,  2.  Aid  126.  per 
RicheL] 

[  9.  In  an  avowry  for  a  rent  granted^r  equality  of  partition^  the 
leiTee  for  life  of  the  land,  whence  this  ifTues,  fhall  have  aid  of  him 
in  reverfion.     17  E.  ^.  33.  b.] 
See  (QJ  [  10.  In  z  hire  facias  to  execute  a  recognizance  againft  the  terit* 

f\,  19.S.C.  fiQ^f^  ^ho  is  but  tenant  for  life^  he  fhall  have  aid  of  the  heir  of  tbe 
recognizor  in  reverfion ;  for  although  if  the  plaintiff  recover^  diis 
fhall  not  bind  the  reverfion,  yet  he  may  be  diflurbed  of  his  pofleT* 
fion  after  the  death  of  the  lefTee,  which  will  be  a  damage  to  him» 
and  he  in  reverfion  may  have  a  releafe  or  acquittal  to  difcharge  thft 
execution,  whicli  the  leffee  hath  not.  8  R.  2.  Aid  del  Roy  1 14. 
But  there  by  the  judgm^t  be  was  Quiled  of  aid,  i(  feems  bccaufe 


leffe 


[204] 


[  2.  T\itfa$ne  law  in  an  ^^,  wit 
tH!  the  tenements  are.     45  E.  3.  3.  J 


9iD  [of  a  Common  Perfon.]  so^v 

le  in  nvetfton  was  ^r(>  /«  /i&/  ft;n> ;  but  it  is  not  mendoned 
wherefore  die  judgment  was.] 

[11%  In  7L  termed^  of  a  rtnt^  one  coparcener  ihall  have  aid  of  ' 

tlie  other,     o  R.  2.  Aid  del  Roy  115.  adjudged.] 

(C)   In  what  Cafes  it  (hall  be  granted,  contrary 

to  the  Suppofal  of  the  Writ. 

[  J«  IN  trefpafs  for  land  in  one  villi   if  the  defendant  fays  that  Br.  Aidaa 

it  is  in  another  vill^  and  Jheuvs  the  caufe  ot  aid,  yet  he  (hall  ^^/s^c — 

hav«  it,  though  contrary  to  the  fuppolal.    45  E.  3.  3.]  Fitzh.Aid 

de  Roy,  pL  56.  cites  S.  C« 

without  taking  the  affife  in  what-  Br.  Aiddd 

Roy,  pi.  16. 
cites  S.C.-^ 
Fitzh.  Aid  de  Roy,  pi.  56.  citei  S.  C« 

^3.  In  a  writ  of  entry  fur  diffeifin  of  a  renty  the  tenant  being 
lefjeefor  Ufe  if  the  land  out  ofvjbichj  &c.  (hall  have  aid  of  him  in 
revenion.     12  R.  2.  Aid  124.  adjudged.] 

f  4.  In  an  ajffe  the  tenant  fliall  not  have  aid  of  one  who  is  «  •  Br.  Aid, 
firanger  to  the  fuppofdl  of  the  writ.     *  14  H.  6.  22*  b.  f  9  H.  5.  ^-tcj  s?C. 

13*  b.]  .  by  Candilhy 

obiter,    f  Fitzh.  pi.  xoi.  cites  S.  C 

[5.  In  a  writ  of  entry  in  nature  of  an  affife^  if  the  tenant  fays  V  '*^'-  n 

It  holds  for  Ufe^  the  reverfton  to  N.  who  is  2ijiranger  to  the  fuppofal  Fol.  164. 

of  the  writ,  yet  he  ihall  have  aid  of  him.     ♦  14  H.  6.  22.  b.  ^*w*^ 

Curia.   21  E.4.  15.  b.  50  b.  12  R.  2.  Aid  122.  admitted;    Con-  *,^/lAi^L 

r»        •  V     1      J -I  pi.ioo.cites 

tra  2  h.  3.  63.  adjudged.]  S.C.--S.P. 

by  all  the 
Cotn-r.    Br.  Aid,  pi.  100.  cites  S.  C.  f  S.  P«  ibid.  pi.  137.  cites  S.  C«  ->^-<Fitzb.  AM, 

pi.  94.  cites  S.  C. 

j[6.  So  in  2.  writ  of  entry  In  nature  of  an.  affife  againjl  a  parfony  Fitzh.  Aid, 
he  fliall  have  aid  of  the  patron  and  Ordinary y  becaufe  it  is  con-  ^'  '^'' 
tzaiy,to  the  fuppofal  of  the  writ,  though  he  claims  but  an  eftate 
for  life,  and  fays  that  the  reverfion  is  over  to  the  bifhop,  who  is 
patron  and  ordinary.     9  H.  5.  13.  b.  adjudged,] 

[  7.  In  a  wrrit  of  entry  of  a  dtjeijin  to  his  father  againjl  a  parfon  Fitzh.  Aid, 

*r  vicar^  if  the  tenant  fays  he  found  the  vicarage  feifedy  he  mall  f  205  1 

have  aid  of  the  patron  and  ordinary,  for  he  fhall  not  be  oufted  of  pj.  ^ ..  ^ 

his  aid  by  a  ^lUe  fiippofaL     21  £.  3.  55.  b.]  .  *   182.  cites 

s.c. 

[  8.  But  atherwife  it  is  if  he  found  not  the  vicarage  feifed^  for  *  Fitzh.     - 

Acre  he  ihall  not  have  aid  againft  the  fuppofal  of  the  writ.     *  21  ^i*i>pi-  5^ 

•  3-  55-  ^*      t  22  E.  3.  9.  b.]  cites s.c^ 

f  Pitih.  Aid,  pi.  4.  cites  S.  C* 

[9.  BuH  If  he  Jays  that  hit  predeceffor  died  feifed^  and  that  the  F'txh.  Aid, 
mceficr  of  vuhofe  jeifin  the  demandant  demands  tn  the  time  ofvaca^  slc^^^ 
tion  abated  J  and  «f  fucb  eftate  continued  feifed  till  he  hinfeifwas 

Voi,.IL  Q.  /«r/a«, 


dp^  9i|D  [of  a  Common  PerionO 


ffirprn^  and  b§  enUni^  kc.  he  fluiU  have  aid.    sa  £.  };  9.  b.  ad* 

judged.] 
Firth.  Aid,  [  xo.  Ill  %,  cut  in  vit0y  fifp9fmg  the  entry  of  the  tenant  by  J.  U 
Stel  P^ifdu  ^h'^  '^^  ^^^^  kafiilj  kc.  if  tile  tenant  fays  that  R.  leafed  this  u 
<r8  E.  3.  him/fir  life^  and  prays  in  aid  of  J.  N,  his  heir^  to  whom  the  revtr^ 
s.  P.  and  JiQfg  Jffg^  nfyiif  beUngy  he  ihall  have  it,  though  this  be  againft  the 
iTln^  ^^9obi  of  the  writ.    18  E.  3.  Aid  149,  adjudged.] 

cbat  Roll  is  mifprinted. 

Fitrh.  Aid,  [  1 1-  [5«]  in  a  cui  in  vita  where  the  entry  of  the  tenant  is)!^- 
|L^^aie^  jWW  by  the  hufband^  if  the  tenant  fays  that  J,  leafed  to  bimhr 
lififj  and  granted  the  reverfion  to  B.  to  which  he  att^med^  he  (hall 
have  aid  of  B*  tho*«gh  it  ht  againft  the  fuppofid  of  die  writ,  ior  he 
does  not  plead  this  in  abatement  of  the  writ.  22  £•  3.  17*  ad* 
judged.] 

[12.  In  a  writ  of  entry  fur  Sffeijin  done  to  his  father^fuf^ofing 

the  entry  of  die  tenant  by  B.  who  diffiifcdy  &c.  the  tenant  may  fay 

that  R.  leafed  to  him  for  life^  and  fray  in  aid  ofhiniy  [in  this  cafe] 

h«  ihali  have  it,  though  this  be  contrary  to  the  fuppoEu  of  the  writ. 

Contra,  .20  £.  3.  Aid  31.] 

X  cannot  ^         [  13.  \So\  in  a  writ  of  entry  fur  difleifin  of  adifjiifin  done  to  his 

find,  thrt  i«  fether  by  the  temanty  if  the  temnt  fays  that  he  is  Jejfeey  &c.  the  ff- 

J^*'*-     T^rfion  io  %  S,  he  ihaU  have  aid  of  him,  diough  it  be  againft  dn 

fuppofal  of  the  writ.   9  H.  5. 14.  faid  to  be  adjudged  before  Thim- 

ing  in  II  R.  2.     11  R.  2.  Aid  ^judged,  per  Belknap.] 

[  14.  In  zfbrmedon  of  a  gift  m2ide  by  E.  3.  if  the  difendant  fiews 
a  gVt  made  by  E.  z,  the  father  of  £.  3.  and  fo  conveys  it  to  be^ 
etna  other  coparceners^  and  that  partition  is  made  between  them, 
file  ihall  have  aid  of  her  coparceners,  though  the  plea  is  contrary 
to  the  fuppofid  of  the  writ,  for  the  courtihall  grant  it  diough  the 
plaintiiF  himfelf  cannot  without  abating  his  writ.  29  £.  3*  28.  b» 
sidjudged.1 

£  15.  in  a  writ  of  dower  againji  2,  they  may  iay  that  they  are  ri* 
parcenersy  &c.  and  made  partition^  and  one  ihall  have  aid  of  the 
other,  though  the  writ  fuppofes  them  jointenants.  39  £•  3*  4"  ^ 
adjudged.] 

[  16.  In  a  dumfuit  infra  atatem  in  the  per  (^  cui  the  tenant  ihill 

have  aid  out  of  the  line.     34  £•  3.  Aid  165.  adjudged,  j 

^-^'— n       {  17.  In  a  writ  of  entry  within  the  degrees^  if  the  teiuoit  prajfl 

Fol.  165.  in  aid  of  ^Jhranger  who  is  not  named  in  the  writy  the  court  ihaU 

\_m-i    J  grant  it  ex  oilicio)  though  die  demandant  cannot  grant  it  ibr  Aal^ 

ing  his  writ    35  E.  3.  Aid  166.] 

1 8.  Ccffavit  that  the  tenant  held  of  him  and  celled)  tfie  *Mit 

faid  that  /•  S.  wasfeifed  infecy  and  leafed  to  hint  for  Uft^  aad  pnf^ 

aid  of  him,  and  had  it  by  award,  though  it  be  in  a  mamnar  cefitram 

td  die  fuppoiid  of  the  writ  that  he  held  of  the  denoaodani;   B^.  Ai( 

ipl.  119.  cites  9  H.  7.  15. 

r  2q6  1       ^9*  ^^^  ^^  wafie  the  tei:iant  iaid  that  a  ilranger  leafed  the  land  t» 

^  ^  Jifin  Hx  Ufit»  and  pra^  aid,,  he  Aall  nqt  ha««  it^  fo^  tl|»^  i^^cvA* 

cmy  tB  the  fuppoiU  cf  tte  wrilb:    Ibid* 


(D)     In  what  Cefes  it  lies  contrary  to  the 

Sttppofal  of  an  Avowry. 

[  I.  T  F  IP  a  re^Uain  brought  hf  UJfitfor  years  an  avowry  be  ^^^*^'  ^ 
A  made  i(j^<i»  afiranger^  and  ilix^Meefdys  Avtone  J.  S.  was  ckpisl'a^ 
W  wf  isftifed  infee^  dnd  holds  it  ^/A/  defendant  by  artain  fervices^  In  avowiy 
kc  fhall  have  aid  of  the  leffor,  becaufe  without  the  leffor  he  Cannot  ^f^ffi^ 
plead  this  matter  in  abatement  of  the  avowrv.  Co.  9,  Avowry,  fJJ/^ntiif 
20.  b.  Refolvbd,  17  £.  3.  6.  b.  *  18  £.  3.  7*]  faia  that  h^ 

bddfor  term 
tfUi  hft  0/  tbt  Uafi  vf  ibisflrm^y  aad  prayed  aid  of  him,  and  had  it.  Fitzh.  Aid,  pl«  <  33*  cites 
HUL  17  E.  3.  9* 

[  2.  But  upon  a  general  allegation  that  his  leffir  was  [elf ed  In  fn  Fitzh*  A44 
and  leafed  to  him  for  life  or  years j  he  (hall  not  have  aid,  becaufe  for  '^Vji^ij 
any  thmg  that  appears  this  is  but  hors  de  fon  fee,  which  he  him«  ^      *  * 
felf  may  ptead  without  aid.     Co.  9.  Avowry,  2a  b.  18  £•  3*  7* 
adjudgdi.] 


ahatcment  of  the  avowry,  for  his  wife  fuppofel  fhall  not  oUft  him  that  the 
Jhereof.    2  H.  7.  10.  b.  1 1,  adjudged.]  ,       f^S^Z^ 

aid  prayer  true.    Quj^e.    Br.  Aid,  pi*  x  17*  ekes  Si  C     "Fltgh.  Aid^  pi.  95^  citM  S.  C« 

[4.  So  if  the  defendint  avoW$  up&n  twofirehtgors^  tbhen  he  ongif 
to  avm  upon  three^  the  ptaintifi^  being  le&e  (bt  years  fJaaSL  havi 
aid  of  diem,  though  this  be  contrary  to  the  %{>c«al  of  the  avow- 
fy.    19 E.  4.  9.  b.  Quaere.] 

[  5.  In  a  replevin,  if  the  defeQdflUtt  avaw»  ubon  F.  as  bis  pAj  Br.  Aid,  pL 
iesiant^  and  the  plaintiffoys  thbt  F.  gafve  the  lahd  by  fine  to  U.  g^^^"^^ 
which  G.  leafed  to  htm  fir  yearSy  he  fhall  have  aid  ofO,  (nota,  pjith.  Aid, 
the  avowry  is  changed  by  the  fine  without  notice.)  5  H.  5.  5.  ad-  pi. np. cites 

tlie  dtfimlamt  avifoffi  tifon  A,  IS.  at  ttfm  Ini  if  try  tenatity  and  Xh^fimntiffitldihat  N,  IT.  wof  feij$dia 
jft^  mhd  kaftA  to  him  for  torn  of  year  ij  ^ndpraytd  aid  of  inm,  and  could  not  havf  it ;  for  K.  W*  if  ft 

An^SBr  to  the  avowry  by  wiuc^  \)\^pifiint'yfaidtb^tbifiim$,^.B.  uf^  ^bemtbi  {Uftndo^ 0Oyme^ 
^odtafnffmeM  to  the  faid  N,  fr,  luho  pt'je  noiUt  to  lU  dij^iiidan^  ^C.  and^er  kaftdto  bim  for  y$0^ 
attd  prayed  aid  of  him.  And  per  tot.  cur.  he  (hall  not  have  m,  becaufe  he  is  yet  a^^ytr  m  Mv 
oi^f»y  i  <tS^  '^^^    ^^'  ^^*  P^-  ^'  ^^^  3  K<  ^  5^* 

[6.  In  a  replevin,  if  the  defendant  avows  upon  arranger  the 
piainti^may  fay  that  he  was  jointly  infeoffe^  with  his  wtfe  to  hold  <j[ 
the  cbufloroj  and  (ball  have  aid  of  his  wife,  though'  this  be  agaihft 
Ihe  fu|»K>ial  of  the  wovnj.    2  £.  2.  Aid  F59O 

7.  Af  common  law  no  aid  vn&  grantable  of  a  f^ranger  to  aa 
9v(PieiYy  becaufe  the  avowry  was  made  of  a  ceftain  peribn ;  but 
now  by  iixejlatute  21  i?.  8.  the  lord  need  not  avow  for  any  rent 
or  fervice  upon  any perfon  certain,  and.  Qonfeauentlv  in  an  avowry, 
accordiog  to  that  aO^  aid  ftall  be  granted  of  aigr  man.    Co.  Litt, 

QUX  (E)    la 


%oy  ;  ZiH  (^f  a  Common-FcrfciT-] 


(E)  In  what  Cafes  it  (hall  be  granted.  Where  Title 
is  derived  out  of  the  Party  himfelf. 


Fitzh.  Aid 


Ro      1    f  ^-    VV^^^E  title  \s  derived  from  the  UffeeforUfeMmg  defifi-- 
59.  dtes^  •  ^^'^^  l^c  fl*^  '^ot  have  aid  of  the  leflor.  48  E.  3. 18.] 

S.  C.—- ^-Br.  Aid  del  Roy,  pi.  19.  cites  S.  C.  ■  But  for  the  point  of  die  cafe  in  tiiofe  books) 

fee  Aid  <il  the  King  (C)  pi.  i. 


•^ 


(F)     In  what  Cafes  it  lies. 


•  Fit2h.    ^  [  I.     r  ESSE E  for  life  fliall  have  aid  of  kim  in  reverfion  though 
cites  S,C^^  ^^  ^^  ^^^y  ^^"^^  f^im.    18  E.  3.  8.    adjudged.   Contra,  *  y^ 

E.  3.  26.  b.  adjudged.  Contra  45  E.  3*  Aid  118.  adjudged.] 

2.  If  it  can  appear  that  he  who  prays  in  aid  may  vouch^  he  is  al- 
vrays  oufted  of  the  aid  and  put  to  the  voucher,  except  the  tenant  hj 
the  ciirtefy^  who  may  pray  in  aid  but  cannot  vouch.  Per  MarkhaiSi 
quod  non  ncgatur.     Bn  Voucher,  pi.  73.  cites  Tempore  R.  2. 

3.  If  a  man  dijiraim^  13 c,  in  his  own  name^  and  after  makes  conu^ 
fance  as  hailiff^  he  ftiall  not  have  aid  of  the  lord.     F«  N.  B.  Il8. 

(B.)  in  the  new  notes  there  (a)  cites  7  H.  4*  34. 

4.  Where  a  reverfion  for  years  comes  to  the  lord  by  efcheat  or  by 
alienation  in  mort?nain^  or  by  claim,  for  purchafe  of  his  villein^  the 
JeiTee  fhall  have  aid  without  privity^  Bn  Aid,  pi.  11 8.  cites  8  H> 
7.  8.  per.Keble,  Fiflier,  and  Jay. 

5.  And  where  a  m^  by  teilament  devifes  that  his  executors  Jbali 
make  a  leafe  for  years^  which  they  doy  the  leifee  fliall  have  aid  of  him 
in  reverfion  without  other  privity.     Ibid. 

6.  And  vi guardian  endows  the  femc^  (he  fliall  have  aid  of  tht 
heir*     Ibid, 


■         (G)     Vfon  what  Flea  it. fhall  be  granted^ 

Tmlpeft*»j  £  ^,  y  N  zfcire  facias  to  eicecute  a  fine  levied  of  the  manor  of  B. 
itm.wV^/'  -  '^  ^^  defendant  yiz)' J  that  the  land  for  which  he  is  wameA 

thatj\l€ajtd  is  part  of  another  manor  of  which  he  is  feifedfor  life^  upon  this  plea 
to  mm  far  hc  fliall  not  h^vc  aid  of  the  reverfion,  becaufe  this  pUa  amounts  «• 
f  .^rr^/;  -^^is  that  it  is  not  comprifed  within  the  hne  ivhich  ^oes  to  the  aSioH. 
kdgcdby       lo  E.  3.  24.  D.  adjudged  J 

Jinc  all  bis 

right  in  the  tenemnts  to  ht  tht  right  of  B,  come  ceoy  8cc.  and  prayed  aki  of  him,  and  the  opinion  of  tli^ 
court  'was,  that  he  fhall  have  aid,  for  fuch  hne  Ik  good  of  the  reverfion,  becaufe  all  his  li^C 
after  the  Icafe  is  the  reverfion,  and  therefore  reverfion  palled,  and  the  aid  prayer  of  the  conofce 
amounted  to  an  attornment^  therefore  he  (haU  Jiavc  aid,  per  tot.  cur.  Br.  Aid,  pL  97.  cises 
37  H.  6.  5. 

r^-^*"*^  [2.  In  r^/«;/«,  if  the  defendant  acknowledges  the  taking  as  hair 
Fol.  166.   lijrtc  y.  S.  as  in  bisfeveral^  if  the  plaintiff  claims  common  apfendant 

^e7^;i/  .  ^^'^'^ 

^S.C. 


V 


9ill  [of  a' Common  Peribn,]"^  *  ioS 

tbtr^^  which  is  in  the  right,  yet  the  bailifFilhall  not  have  aadof  hjs 
mafter*    39  E.  3.  27.  adjudged.] 

3.  Trefpafs  \^cf  falfe^imprijonment^']  tne  defendant  jujlified  taiing 
the  plaintiff'  as  villein  of  his  majhr  regardant  to  his  manor  of  B,  in 
another  county^  and  prayed  aid  of  his  mafter,  and  could  not  have 
it,  but  after  they  were  at  iffue'  if  he  was.born  within  the  efpouf^ 
als  between  his  fiither  and  mother  or  not,  ^id  then  prayed  aid,  and 
had  it,  &c.     Br.  Aid,  pi.  62.  cites  38  E.  3.  34. 

4.  In  replevin  the  defendant  avowed  for  a  rent-chargej  the  plain-" 
tiff  replied  that  he  held  jointly  with  J.  N.  of  the  feoffment  of  tV.  N. 
andjbewed  dud^  and  prayed  aid  of  him,  and  was  oufted  o(  the  aid 
by  award,     Br.  Aid,  pi.  104,  cites  i  H.  6.  6« 

5.  In  annuity  per  Danby,  Prifot,  and  others,  anno  30  H.'  6. 
parfon  fhall  have  aid  of  patron  without  caufe  fhewn^  otherwifeih^n 
to  izy  that  B,  was  feifed  of  the  manor  of  IJ.  to  which  the  advowfon 
was  appendant^  and  prefented  him^  and  that  he  found  the  church  dif 
charged^  &c»  and  prayed  aid,  and  the  caufe  is  not  traveriable  where 
he  (hews  caufe,  as  it  (hall  be  where  land  is  demanded  againfl  te^ 
nantfor  lifey  for  he  Jhall  Jheuf  caufe^  and  the  caufe  is  travertable  of 
the  aid,  and  not  in  writ  of  annuity.  Note  the  diverfity.  Br.  Aidy 
pi.  89.  cites  22  H.  6.  47.  ' 

6.  In  replevin  the  defendant  avowed  upon  N,  as  upm  his^  very 
tenant  fir  nnt^  the  plaintiff faid  that  N.  enfeoffed  P.  who  was  feifed 
infee^  and  leafed  to  the  plaintiff  for  40  ycars^  and  prayed  aid  of^P. 
&  Curia  contra  eum,  becaufc  r.  was  a  Arranger  to  the  avowry, 
and  therefore  he  faid  further,  that  P.  gave  notice  to  the  lord^  now 
defendant,  and  prayed  aid  of  P.  and  the  whole  court  was  witli 
him,  by  which  they  granted  the  aid  gratis  to-the  plaintifF^  Quod 
W>ta.    Br.  Aid,  pi.  121.  cites^f  E.  4.  106. 


(H)     Upon  what  IJfue  it  lies, ' 

r 

[^*  I  N  eje^ment  of  ward  of  J.  S.  the  heir  of  J.  D.  who  held  Fitzh.Aid, 
of  him  by  homage,  &c.  if  the  defendant  fays,  that  A.  zvas  pM4-  cites 
filfid  in  fifj  and  leafed  this  to  J,  D.  for  lifcj  the  remainder  to  P.  Scc  (pTpl* 
and  he  entered  as  bailiff  to  P.  .after  the  death  of  J.  D,  and  upon  5*  S.o~^ 
this  plea  ijfue  is  joined^  whether  J.  D.  yjas  feifed  for  life  or  infee^  l^-^'^''^^  ' 
the  defeiadant  (hall  have  aid  of  P.  becaufe  his  e(bte  will  come  in  where  the 
queftion;  for  if  J.  D.  had  a  fee,  his  e(tate  is  gone.  2X  E.  3.  titkofhimin 
22.  b.]    .  "T/n/!i 

in  pleaduig,  f^M-  tomts  in  fuffiicgi,  aid  (hall  not  be  granted  ,*  per  Brokef,  Prothonotary.  Owea  4]f. 
sS  Elil.  AnoOi 

[2.  In  trefpafs  of  cutting  of  certain  trees^  if  the  defendant  jujii^  Br.  Aid,  pi 
fesfor  common  ofe/hvers  as  leffee  for  years  ofJ.S.^  title  of  pre*  sf  a***^* 
fcTiption^  jf  tffue  be  taken  whether  he  cut  them  of  his  own  wrongs 
'•rfor  the  caufe  aforefaidy  the  defendant  (hall  not  have  aid  of  the 
plaintiff)  becaufe  the  'iJfue .  is  all  in  the  perfonalty^  (and  the  pre^ 
kriptipn-is  ackiiffwledged.)  ;zi  E-  3.  4I'  adjudged.] 
^  0.3  £3-^«^ 


^«l  %  Sin  [fi\  Common  Ptcftn.] 

Br.  AidtikU      [it  §14  if  Mu  lad  hfn  triotii  upm  fhe  rigbt  rf  f^9veni0 
»  cites      £|j^Jj  jjj^^  had  aid.    2i  E.  3.  41.] 

[4:  In  a  r^kwHy  if  die  Mmitmt  as  UJktfor  Uft  av^wfir  a 
fHfint^enitHy  and  the  fkb^jfpkais  ben  de  fin  fie^  upon  which 
itmf  at'r  at  j^,  iiat  defence  Ihall  have  aid  of  him  in  reveritoo, 
thott^  he  in  reinerrion  may  diftrain  after  the  death  of  the  deibidanii 
r  209  ]  idibough  this  be  ntfiv  feund  againft  the  defendant.  29  £•  3. 40, 
adjudged.] 

[  5.  S^  if«in  mMOTf  be  a^«ii  iht  hufiani  fhinhjfin  replcyio,  as 
in  the  tight  ^hk  %a^  fir  fervicesy  and  the  plaintiff  pkaJs  b$rs  ik 
/Msfify  Mijffitirfhiiw^  joined,  die  hufband  (hail  bav^  aid  (fbii 
wife.    20  K  3.  2A.  adjudged.] 

"  [  6.  [So]  in  r^puvim  fy  ibi  baym^  if  the  defendant  avews  by  rear 

fin  if  a  iaajifir  Hfe  ihade  u  the  karan  and  feme  rendering  rent%  and 

far  rem  arrear  avowi,  &c.  the  baron  (h^  have  aid  of  the  fane, 

•  Fitzh.         [  7.  In  trefpafs  fifr  beatify  hisjervantj  if  die  defendant  jnjltfies 
Aid*  pU  XI.  heeaufe  tbefetvant  was  his  villein  in  right  of  bis  wifiy  to  wluch  the 
cites  S.  c.    p/ai^j^^  he  was  not  bis  villein  at  the  tme  of  the  battery^  «l« 
which  Ihey  are  at  iffiie,  the  hufband  fiiall  not  luve  aid  of  die  vife^ 
becaule  the  ifTue  is  taken  between  Jlrangits  upm  a  tre^fs  onfy. 
28  £.  3.  ^.  b.  adjudged.     *  27  £.  3.  89.  b.] 
See  (P)  pi.       [  8.  In  an  aSfien  t^6n  the  ftatute^r  taiin^  averia  earucea where 
7'  S.C.        ^^g  y,^g  e/thers  fuffcient^  if  the  defendant  acknowledges  the  taking 
as  kfiUff  to  J.  S.  fffr  renty  ab^ue  hoc  that  there  were  other  ftficient 
cattky  and  'i^t  is  taieen  upon  this,  the  bailiff  {ball  not  have  aid  oC 
his  mafter,  becaule  by  this  ifiue  die  feigniory  is  not  in  fssefHe^ 
15  H.  6.  Aid  7a.  M^ui^.j 
See  (P)  pi.        [  9.  The  foTne  law  if  in  r^levin  be  pleads  nan  cepit.     15  H.  6» 
L^L^c.  Aid  ^^'  per  Jenny.] 

but  is  misprinted  ibere  (14)  inilead  uf  (15)  and  the  word  (Aid)  omitted. 

10.  In  frefpafi  the  defendant  faid  that  ihe  place  wbercj  &c.  is  the 
franktenoment  if  his  bfotbery  who  leafed  to  himj  judgment  fi  Adio. 
Horton  iaid,  pur  ftanktenement>  prift,  and  the  other  e  contra ;  and 
the  defendant  prayed  aid  of  the  leflbr,  and  had  it  Br.  Aid,  pL  39. 
9itea  7  K.  4. 4; 

Fol.  X67.  (I)    JITiat  Per/cms  ftall  have  Aid,  m  re^eS  g/'thor 
^*^^  Efiates. 

ar.Aid^fL,  [f,  yrf  ios&t^vt^ffiinManmath!lfuyuAoneisimp^aoldid^\m 

LlWd  pif'  ^^9'  ^^^  ^^  ^^  ***^  companion,  becaufe  one  hadi  as  •  U^ 

7rciDe»s.c.  an  efta^le  ai«  the  od|er»  and  hatb  power  to  plead  aqy  plea  ia  di£- 
For  ic  «^tt    ch4tcg«  cf  ^  land  as  ncell  as  the  od^r.    2  n.  6  7.] 

faid  that  ^^ 

«)ne  tenant  of  fee-fimple  onl  Met  tuive  eKl  ef  ftoather,  onleA  10  csdb  -of  Mpamaen.  lo  lUuufM 
pro  x^XA,  or  to  1ia«e  ths  voudMr  ftir  tb4  sornsi^  ^anpabum.— *— -— tr.  |Distaia0C|r»  |l.u 
cites  S.  C...    ...  ■■■Fit^.  Aid,  pL  ^  dtet  a  U.4  6.  7.  S.  P«  and  fteros  to  ia^od  S.  C      ' 

S.  P.  and  alfo  ^he  mher  if  at  ae  imchi«lt  for  he  (hall  ofit  he  concliidcd  by  the  plea  o(  bis  eolB-' 
panion,  but  may  Caftfy  in  anochii:-«Ett0ri.    Ir.  Aid,  fl.  t^y   tiMft  as  E.  4i  ai    ■■  <!>  Ai^ 

pi.  106.  cites  H  ^'  4>  IS-  ^  ^* 


3d  [of  a  Cammon  Perfdh.] 


^ 


[t*  $9  H  %  jomtenants  in  he  make  partition^  and  oftfe  is  1m-  "itH.t.^, 
pleaded,  he  (hall  not  have  aid  of  the  other  at  die  common  law.  \  ]^  ^' 
for  the  warranty  was  deftroyed  by  the  partition*    Contra  2  H.  fomtnmn 

&  7.  b.]  mdttuids 

^Aiir  btirSf  after  p^ntltion  madt^  Jhall  b*%v*  md  vf  the  tlbery  or  af  tbthr  heirs ^  to  ilereign  the  HUtrraWf 
faramnt,  axd  fo  recover  pro  rutup  at  ts  uftd  hciween  eoparcemrs  by  the  courfe  of  the  coinmi/k  itifw'Mfut 
faruiioK  mtde^ 

J  3,  If  the  ten^t^  brings  a  replevin  apatrtft  the  lord  paramount^  f  210  1 
be  avdws  upon  him  as  his  tenant^  and  he  pleads  in  abatement  of  See(i.ii)  pU 
the  avowry  that  he  holds  of  the  mefney.and  the  mefne  of  the  avoiVant^  y  S-  c — 
hcftall  have  aid  of  the  mefne,  becaufe  perhaps  the  mefne  hath  a  p{^^^,*V 
matter  of  eftq>pie  againft  him.    9  H.  6.  27.]  dtes  $!  C. 

[  4*  Tenant  in  tail  fhall  not  have  aid  of  him  in  remainder  in  fee.  Tenant  la. 
for  he  himfelf  hath  an  inKeritance.  2  £•  3.  46.  b.  adjudged.]  tail  (haU 

i#      o      ^  bav«ai4of 

thequecDi  but  not  of  a  common  periioo*  Ai^t  Cro.  £k  417.  pi*  tu  cites  10  H.  7*  lo.  aod  3I 
£•3.  14. 

[  5.  Tenant  afier  poffibiEty  Ihall  not  have  aid,    *  2  H.  4.  17.  b.  *  5>.  Bk 

adjudgd.       and  61.  b.   1 1 H.  4.  is.  8  H.  6. 25.  10  H.  6.  i.  8.  ^^^^^; 

ad|udied,  for  die  inheritance  that  w^s  once  in  him.  39  £.  3. 16.  ad*  ihall  be  ro^ 

judlged.  ji  E.  3.  Aid  35.  adjudged.]  crive^iinhi* 

•Aid,  pL  37.  cites  «  H.  4.  i6««i«— Co.  Litt.  27.  b.  S.  p.^^^-Le.  191.  pi.  397.  Ar^.  S.  P.  buit  Tayi 
chat  his  i^nuiteelliaU  have  it. 

[6;  LeSee  for  life^  the  remainder  in  ta{l^  the  remainder  in  fee  See  (K)  pi. 
to  oimfelK  ihall  have  aid  of  the  remainder   in  tail.      41  E.  t.  J- J-^—  * 

,r    , -(,  J^  ^  "^    S.  P-  not- 

I^-  *>•]  witWUnd. 

log  bt  himfelf  had  the  fee.  Quod  notn.  Br.  Aid;  pi.  13.  cites  S.  C.«-MFitih»  Aid,  pL  ii  i. 
(ites  S.  C.  accordingly,  after  great  debate. 

[  7-  If  UJfeefor  life  ofafeigniorv  avows  in  replevJtt,  h6  fliall  have  ^J*-  A^'^*  P^* 
aid.    9  H.  6.  26.  b.  of  the  reverUoner.  J  s!c!*bwt 

tins  nuRtir  ought  to  appear  in  the  avowry  i  for  ocheruife  he  has  not  (hewn  cauTe  to  pray  in  aid 
opon  his  avowry. 

[  S^Leflceyir  years  ihall  have  aid  in  im  avowry  for  a  rent-fervice.  *^^:  J^l^* 

pi.  5.  citos 
f  Br.  A>d»  pi.  12^ 


♦45E.  3.  8.    t6E.4.2.  b.]  pUs.citos 


Paicb.  45  £.  3.  7.  S.  C- 
cites  S.  C* 


-Fitzh.  Joinder  en  Aid,  pL  9.  cites  S.  C. 


U  in  avowry  for  a  rent-eharge  as  wall  as  for  rent>fervice,  and  yet  the  arowry  is  n«t  made  npoo 
aiy  perfoa  in  certain.    Br.  Aid>  pi.  xo6.  cites  39  Ht  6.  35.  per  cur* 


r  9.  So  in  trejpafs  lefTee  for  years  ihall  have  aid, 
f  6  £•  4.  St.  b.  being  defendant,  adjudged.] 


per  Cirfpepfier,  ifter  bi$  t^rm  ended. 


117.  cites  S.  C.  accordingly,  bat  cootra  if  be  Is  pbaotifr* 


*IlH«4*90.  ♦Br.  Aid 

pi.  ^3.  cites 
S.C.«iS.P. 
Fitzh.  Aid,  pi.  105.  cites  S«  C.  f  Br.  Aid,  pU 


[  lo.  LeiTee  for  years  Ihall  have  aid"  in  treipafs  for  fijhing  in  a 
pijcbary.     46  £.  3.  1 1,]  ^  .     ^.^ 

£11.  r^«i«/ iir  wii/ ihall  have  aid.   ♦7H.4.3i.b,  t4E.4.  ^*::^^ 
14b.  adjudged.   . Dubitatur  2 H.  4.  15.     Contra  t  xi  H*  4*  90.  s!&L^ 
adjudged.    Contra  27  £«  3.  88.    Q  12  £.  4.  5.  adjudged.]  Ibid. pi.  s^ 

cites  S.  C« 
teooriix^^jt  tluK  be  fliaU  itot  have  aid ;  for  he  has  no  interefi  ccitain  to  lofet  by  ttw  opiuioc 


<».♦ 


t* 


210  ZiH  [of  a  Common  Pcrfon.] 

+  Br.  Aid,  pi.  risu  ekes  S.  C.  that  he  liad  the  aid  s  for  the  iUCne  is  apon  the  franklcnemaBf, 

which  tenant  at  will  cannot  try  vtithout  aid  of  the  tenant  of  the  franktcncroent Fitzh- Aid, 

pL  85.  cites  S.  C.  J  Br.  Tenant  per  Copie,  pi.  3.  cites  S.  C.  Fitzh,  Aid,  nt.  io«;. 

Cites  S.  C.  hue  tliat  he  was  oufted,  he  praying  it  after  itTue  joined. 
'11  In  replevin  the  defendant  avowed  upon  a  Granger ;  the  plaintiff  (hewed  that  tliis  ftnwger 
.   leafed  to  him  at  wdl.    Awarded  that  he  (hill  not  have  aid.    Fitzh.  Aid.  pi.  93.  cites  S.  C. 
Br.  Aid,  pi.  135.  cites  S.  C.  accordingly.  ..S.  P.  accordingly,  Br.  Aid,  pi.  139.  cites 

10  H.  6*  27* 

pl^afi  "dttt  ^  '^'  ^^  ^  mmury  be  upon  harm  andfenuy  afier  ijfue  had  fir 
S.'c.l^^^^^'^i^  ^^  '*^  ^^i^*  9f  the  fmey  the  baron  fhall  have  aid  of  the 
Fitzh.  Aid,  feme.  *  43  E.  3.  13,  in  a  replevin  brought  by  the  hufband. 
^*'  "c-^V      +  35  H.*6.  10.  adjudged.] 

t  Br.  Joinder  in  Aid,  pi.  9.  cites  S.  C.  Fitzh.  Aid,  pi.  &u  dies  $•  C.    ■       Br.  Aid, 

pL  17.  cites  S.  C — I i-Sbc  pL  13.S.  C.  '         , 

[211}  [13.  [So]  in  an  avowry  upon  baron  and  feme,  for  rent  i/uing 
^SoH  the  V^  V  ^^^  ^^^  rfthefenuy  the  baron,  plaintiff  fhall  have  aid  of  his 
avowiy  is     feme.    46  E.  3.  u.     *  9  H.  6.  26.  b,     f  35  H.  6.  10.  ad- 

fcijie,  for  the  right  of  his  feme-;  hut  this  matter  ought  to  appear  in  the  avowrr  ;  for  otherwifehe 

+"Br^n-^'?  ^^"^V-°,.P"y  »"  ^^  ^r^  his  avow,^.    Br.  Aid,pi;,o.^^T;c      °'**^^*^ 

^l  f^r  -^       'rkxlf  a:T  '  f'nl''"'-^  \  r '  "Jl'^'^^"'  "^''^"^  of  the  rent,  or  what  the  avowry 

[14.  If  the  baron  jujiifies  the  tfnprifonnunt  of  his  wife's  villein 
during  coverture,  after  the  death  of  the  feme  he  flxall  have  aid  of 
the  heir...  iiH.  4.  90.] 

[15.  In  2n  avowry  upon  the  haron  for  fervices  due  in  right  of  the 
femey  he  Ihall  have  aid  of  the  feme.    39  E.  3.  15.] 

[16.  In  an  avowry,  leffeefor  life  fhall  have  aid  of  the  reverfion, 
^7  E-  3-  33-  b-] 

Iwer'ii^ii  ^  '7;,  ^"^  ''''^"'  'Z  ^T  ^"  ^  ''"^^^'«  ^^  »»^^<^  aid  of  him  in 
ha;:  aid^f   remainder  upon  whom  the  avowry  is.    15  E.  3.     Aid  3^.   ad. 

him  in  re-    Judged.]  •^  oa 

veriion.    Br.  Q^o  Warranto,  pi.  i.  cites  It.  Not.  fo.  2. 

M;Ma:  J/8.  Jf  Ufeefor  years  holds  ^er  his  term  he  IhaH  have  aid  of 

21  difference  ^^  ^^"^^-     II  H.  4,  90.  b.]  .  . 

bet^'cen  a  tenant  at  will  and  a  tenant  at  fufferance  :  that  a  tenant  at  u-ill  ihall  k-,       -  j    1.     .u. 
tenant  at  fujfcrance  Ihall  not;  and  cites  2  H  a  _-_7Y  ,    '"*"  *»*ve  aid,  but  that 

H.  4-- See  pi.  ,1.  and  fe;  (L)  pi  9.  lo.'  ^ '*  ^''  ^^^  ^^-  59-  Arg-  S.  P.  cue.  u 

I^l-S%.  rev^2nlrL''l'f'K?'T*'r^'V'-''>fl'^J  h«ve  aid  of  the 
s.  c.-l_  Ifvcriioner  for  the  feeblenefs  of  his  eftate.  *2iE  ^t^  hoA 
Fitth.  Aid,  E.  3.  6g.J  *^  ^'  3-  14-  b.    26 

pl.  II.  cites  S.  C See  (E.  a)  pL  5.  S,  C See  (P)  pi. ,. 

^^H^x.'"'^''^^^''^^'''   40  AfT.  20.  adjudged.]     *^^°«»«-tbcweak. 

Ti.  and  14.  S.  C— .Fitih.  Aid,  pi.  158.  cites  S.  C. 

fai.  If 


ZiH  [of  a  Common  Pcrfon.]  2it 

[21.  If  2  iXicutttrs  have  a  term  one  ihall  have  aid  of  the  other^  Br.  AM,pf 
becaufe  one  alone  cannot  have  aid  of  the  Icflbr,     1 1  H.  4^  Jf ^^^ 

6j,  b.J  Fitsh-Aid, 

pi.  S04.  cites  S.C.  See  (O)  pL  3.^  $.C, 

[  21*  So  if  a  man  jujlifies  as  joint enant  for  life  with  another,  he  Br.  Aid,  pi,* 
Ihall  have  aid  of  him,    11H.4.  63.  b.]  %Tcfl^ 

?iz.  3  joinunants  are  for  life,  trefpafs  is  brought  againlt  the  one,  he  ihall  juftify  as  the  franl&t 
tenement  of  him  and  bis  companions^  and  they  3  (hall  have  aid  of  him  in  reverfion.  Per  Skreocr 

[  23.  In  a  rattonabilibus  divtjis  ogainft  leffee  for  life^  he  ihall  have 
aid  of  him  in  reverfion }  for  this  is  a  writ  of  right,  14  £.3.  Aid 
23.  adjudged.} 

[  24.  The  fame  law  in  a  writ  of  admeafurement  ofpajlun^  14  E, 
3.  Aid  23.  per  Shard.] 

[25.  If  a  man  gives  the  vefture  of  his  landj  and  he  cuts  and  car-* 
riis  it^  and  a  ftranger  brings  trefpajs  againji  him^  he  fhall  not  have 
aid  of  the  donor^  becaufe  he  has  not  an  eftatei  but  by  carrying  he 
hath  the  cffeft  of  his  gift.    1 1  H«  4.  90.] 

26.  It  was  laid  for  law  that  tenant  for  life  may  choofe  whether  he  f  2 1 2  1 
will  voueb  or  pray  in  aid  of  him  in  reverfion.    Br,  Aid,  pi.  9.  cites  **  ^ 

9  fl.  6. 3, 

(K)     Of  whom. 

[i.  TF  there  be  tenant  for  lifsj  the  remainder  in  taily  the  re»  •Br.  AM, 
-*-  mainder  in  tail,   the  reverfion  in  fee^  and  the  reverfion  §J'J^lI^ 
defcends  upon  the  lajl  remainder^  and  after  the  lefTee  is  impleaded,  he  Fltzh.  Age, 
Audi  have  aid  of  alL    ♦  40  E.  3.  1 3.]  pi.  a8.  cite* 

So  of  Jeafe  for  life,  remainder  in  tail,  the  remainder  in  fee,  the  Icflee  (hail  have  aid  of  the  2  fevera^ 
r^mainden  at  one  indant.    Br.  Aid,  pi.  134.  ekes  12  £.4.  3.  And  was  not  fufiered  M 

luveaid  of  ooe  vrithout  praying  aid  of  both.    Br.  Aid,  pi.  38.  cites  7  H.4.  2. 

£2.  If  there  be  tenant  in  tail^  the  reverfion  in  fee  to  himfelf  he 
ftaD  not  have  aid  of  himfelf   40  E.  3.  13.] 

r  3.  But  if  there  be  tenant  for  life^  the  remainder  in  tail,  the  re^  *  Br.  Aid, 

matnder  in  fee  to  the  leffee^  the  leffee  Ihall  have  aid  of  the  remainder  g'^»3«  c'tes 

in  tail    ♦  41  E.  3.  lo.  b.  and  there  he  prays  it  only  of  him.     42  pitzh.  Aid, 

i»  3.  8.  b.     But  5ie  reafon  is  given,  becaufe  the  fee  is  not  in  him^  pl.xn- cites 

Jef  till  the  tail /pent.}  l^'^^  ^ 

f  4-  Feme  leffee  takes  the  reverfioner  in  fee  to  hufband,  and  after  6.  S.  C. 
wnt  is  brought  againft  them,  Jbe  fhall  not  have  aid  of  the  hufluind^ 

4'  JE-  3-  ^7-] 

[  5.  If  there  be  leffee  for  life.,  the  remainder  in  tail  to  y,  S,  and 
after  the  reverfion  m  fee  defcends  upon  J.  S.  alfo,  the  leffee  fhall 
have  aid  of  him.    Contra  21  E.  3.  55.  b.  adjudged;  but  quaere.] 

[  6.   A  farfon  ihall  j^  ime  aid  of  himfelf  bfing  patron.    7  ferp£"d"e 

Hi  6.  41.]  Aid,  pi.  10. 

cites  S.  C« 


cites  S.  C* 
as  refolved 
that  tenant 


Sit  9iB  [of  ft  CommoA  Perfbn.] 

^jpMvMif      [7*  LfS^  fir  Ufkliaallha^tM  tf  the  right  btir  ^  J.  S.  wh 
pL«f*«iies  latb  ih§  remainder  limiud  bf/uch  nam^  and  he  having  this  bf 

iitrt:!*  p«^»^«-  "H.74.] 

L  (5.  cites  Trifl.  f  f  K.  4. 74.  S«  P.  and  feems  to  be  fht  cafe  intended  by  RoOL 

[  8.  If  there  be  UJfeifor  /^,  the  nvtrfiin'irfiirf^Uitjn  J.S. 
the  remainder  to  the  right  heirs  rfj.  S,  leJiec  m&Q  have  aid  ef  /•  5* 

17  £•  3-  43-  *>•  adjudged.] 

.    [9*  If  there  be  Uffeehr  life^  the  rtmainder  in  fa  tp  another^  lj» 

leflee  (hall  have  7l\A  ef  him  in  remainder  \  fer  he  hath  a  prefent 

eftate  vefted.    26  £•  3.  69.  b.  adjudged*    Contra  29  £,  }»  9. 

adjudged.] 

•  Ow.  137.  [10.  \i  there  be  kffiefir  li/ij  the  reverfion  fir  lifij  the  reverfin 
in  ficj  the  leflee  ihall  have  aid  ef  him  in  reverfion  fir  iifiy  though 
he  hath  no  inheritance^  becauTe  he  may  pray  in  aid  over  of  hSm  that 

ibriire  fluriX  hath  the  fee.    Contra  *  11  £.  3.  Aid  32.  per  Shard,] 

have  aid  of 

the  reverfioner  lor  Ui«.    Ifait  Fitth.  Ajd>  pL  32.  whiohciccs  Wm  S.  C.  is  that  by  Shards  the  aU  i| 
not  granuble. 
A.  graiiied  /•  B,  f«r  Sftg  [remainder  to  C.fpr  lify'J  the  revtrfim  10  JL    A  fonnedon  it  broofbt 

againft  B.  wher  prayed  in  aid  of  C.  without  praying  it  of  A.  AU  the  jolibccs, 
r  ^  T  0  1  9^^^  Wat-burton,  Md  thflt  B,Jb$uid  W  bavt  tbttdd^C  becaufe  B.  hath  as  bigb 
L  3   J     an  eftaCe  as  C.  and  may  plead  all  that  C.  may  $  bmt  if  B.  vua  tenuu  for  fiftf  ibt  r** 

tmnnder  to  C.  in  tail,  there  he  (hall  have  ;ud  of  C.  the  tenant  in  taiL    Ow«  137.  Trin. 

zo  Jac.  Barnes's  cafe. 
If  A.  be  tenant  for  life,  the  remainder  to  B,for\iifi',  the  remainder  to  C.  in  fu\  A.  (hall  have  a^ 
•/*  ^.  cmd  C.    For  otbenvife  he  in  remainder  (hall  not  con^e  in  to  plead.    Ow.  137.  per  cur.  cen 
23  H.  6.  6.  zi  £.3.  i6. 

II.  Not  of  him  who  is  eftopped  to  maintain  the  iflSie. 
r--*"  "^       [  12.  [>/f]  if  a  replevin  be  againft  thrte^  and  one  dema  the 
Fd.  169.  taking,  and  the  other  eonfijfes  the  takings  as  hailijfi  of  him  wAa 
i^^'v**!^  denied  itj  fir  damage  fegfanty  tb^  ihall  not  have  aid  c^  htm ;  ibf 
Fitzh.join-  he  cahnot  maintain  the  tak'mg  virhich  he  hath  denied.    4a  £• 

t^J^'  h%  ^'    ^  *u  ?•  ^'  "•    '9  E-  3.  Aid  ^^.  adjudged.    Qsm 
S.C 18  E.  3.  53.  b.] 

See  (P)  pi.  4.  S.  C.  t S.  P.  b;  the  Reporters  butdobiui^    Br. AM, pL 9a  dM  as 

H.  6. 53.  See  pL  4.  &  C 


(L)     What  Perfon>  in  reJpeS  of  bis  EJiate^  ihaE 

have 

[  I.  TN  z  juris  utrum  ageinfi  L 


him  in  reverfion.     33  E.  3.  Aid  de  Roy  io6.] 
In  a  writ  of      j^  j,  jjj  ^  ^irtit  of  partition  brought  againfl  tenant  iy  iht  cmrtj^^ 
^f^ctl  ^  '^^W  ^^^^  *^  ^  **"^  ***  reverfion,  becaufe  Ac  partition  Sm 
mragiamfi     m  die  H^,  diough  no  land  is  demanded  thenAnr.    5  £•  3; 

ummtbytbe    Aid  I48.] 
(urtefy  of  the 

wtber  coparcener  who  is  dead,  he  prayed  aid,  aid  had  it^  tliough  the  land  fliaU  not  he  iiMMietxti 
by  this  aaion ;  for  the  paztitioQ  ibadl  bind.    Br>  Aid>  pL  140.  cites  the  Regidtr^  76^'  ■ 

See  (A)  pL  iS.  ac- 


9d  {of  a  Coamion  Pexioo.}  2if 

.f  4.  In  a  npliViH^  if  the  d^eadsmt  m^ws  frr  itrnmgM ptfcan^  and 
die  flmti^  claims  conumHy  upon  which  diey  are  at  ijfuey  the  de«> 
{cDcbot  beuig  leflee  for  life,  fhall  have  aid  of  hian  ia  reverfioo. 
19  R.  2«  Aid  del  Roy  113.  adjudged.] 

[5.  In  a  replevin  the  flaintij^  le^ee  for  years^  fiiall  have  ajd  *^oBr.Ay, 

of  him  in  reverlion,  if  the  avowry  be  upon  his  lejjir^  becaufc  a  re-  dies  Vk  a. 

tmn  ihall  be  awarded  againft  him,   and  he  without  aid  canaot  2 

piead  but  hors  de  fon  fee,  or  tantamount.    ♦  6  £•  4.  a,  b.    +  S  E.  +  ^•^'  ^^ 

t2.  b.  though  itfeems  he  may  join  to  the  prayec.    Contra  3  Lr.BivAii 

.2.  Aid  iDi.  adjudged.    Contra  8  R.  2,   Aid  del  Roy  ijS.  pi.i26'.dtes 

ad^ged.]  S^.^-*- 

[  7.  The  fame  law  in  an  aftion  of  trdpafs  by  the  leflee  for  See  (A)  pL 

years.    Contra  8  R.  2.  Aid  de  Roy,  1 17.  J  7-  s.  P- 

[8.  If  there  are  2  coparceners^  and  each  has  ijfue  a  fonj  and  ^w^  Fitzh.  Aid, 

<«iasK:tXitT  enfeoffs  her  fon  and  heir^  and  one  ji  in  fee^  and  dies,  ;  c^''^*** 

and  the  other  coparcener  dies^  and  her  fon  leafes  her  part  to  %  for  Br.  aw,  pL 

10  years^  and  y.  leafes  the  land\  where  the  taking  waSj  to  the  two  '6-  c»tcs 

Jons  for  %  years^  and  the  lord  diftrainsy  and  the  two  Jons  bring  a  \{^^ 

replevin^  and  he  avows  upon  tbem^  they  Ihall  not  have  aid  of  J.  beftopinioA 

upon  this  matter,  becaufe  they  have  a  fee,  and  fo  their  eftate  not  ^^^  t^^ 

fceUe.    3+H.  6.  46.  b.J  {jjj^^ 

the  ftranger  to  the  avowry,  neither  ihall  one  termor  have  aid  of  another  termor 

iu  avowTf  I  but  if  he  had  prayed  aid  of  him  who  was  fiarty  to  th«  avowry>  ht    f  2 1  j.  1 

ffliglic  have  aid  of  him»  and  the  other  might  join  withoot  procets  {  and  if  notice  was    L         T  J 

(hrea  to  the  lord  by  the  flranger  to  the  avowry  of  the  feotfmeiit  of  the  coparcener 

nude  to  him,  he  might  join  to  the  plaintiff  and  abate  the  avowiy.    Br.  Aid»  pL  16.  cites  S.  C  par 

Prifot  and  Moile. 

[9.  Tenant  at  will  ihall  have  aid  of  bis  leffor  for  the  weaknefe  ^•(Oy^ 

of  his  cftatC.  j  n^nt  :^t  wiU 

Ihall  have  aid  in  replevin.    Fitz.  Aid^  pi*  63.  cites  13  tf.^ 

[  10.  Tenant  at  will,  according  to  the  cuflom^  fliall  have  aid  of  B'-  Aid,  pL 
Ae  lord,  where  the  right  of  the  feigniory  coma  in  quefiimi^  by  the  tc-^accord- 
iiTue  taken.     21  H.  6.  37.  aiQudged.]  ingiy.^*^ 

He  IhaU 
ltt*«  aid  oT  the  lord  in  trefpaft  after  if&M  joined.   Br.  Tenant  by  Copy,  fee.  pL  4.  cites  S.  C— • 
Fish.  Aid  de  Roy,  pL  2a.  cites  S.  C.  Mo.  laS.  pi.  a?*.  S.  P.  cites  i»  E.  4.  7.  and  if 

£»4  See  (K.  a)  pL  xi. 

tl.  He  who  has  fee  Jhall  not  have  aisL    Br.  ComU*fple  de  Aid^ 
pL  4.  cites  41  £.  3.  37. 

(M)     J^io  fhall  have  Aid.     The  Baron  of  the    Fol.  170. 

Feme^  **>"^ 

[  I.   1 N  a  replevin  by  the  baron^  if  the  defendant  avows  upon  J.  S.  ^J^^ 
*  ajiranger^  the  baron  may  fay ^  that  he  has  nothing  in  the  fJ^JI^,^ 
land.  But  in  the  right  of  his  feme  as  her  dower,  the  reverfton  to  jamftran^tr 

2:  S.  and  flwUhave  aid  of  his  wife,  though  Ihe  is  a  ftrangcr  to  ^^^f.  ^' 
c avowry.     19 E-  3-  Aid  143.J  ^{oyIk* 

kut  in  r\^  of  his  wife,  and  Fia^«4  aid  qI  b«o  ao4  hsid  it,  lod  after  they  %  may  pray  aid 

of 
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of  this  leflbri  tniS  then  all  of  them  may  plead  riens  arreari  or  difclaim  per  car.    Br.  Aid,  pl'Sf, 
oites  22  U.  6.  2  &  3. 

2.  Avowry  upon  W,  becaufe  he  leafed  to  W.  €nd  his  feme  for  life 
rendering  renty  ice.  by  which  W.  prayed  aid  of  his  feme,  and  had  it, 
quod  nota«     Br.  Aid,  pi.  60.  cites  38  E.  3.  6. 

3.  If  a  man  brings  writ  againfi  the  baron  andfeme^  and  recovers^ 
and  ^tfeme  dies  before  execution^  there  the  baroa  (hall  not  have  aid 
of  the  heir  of  the  feme,  for  the  eflate  of  his  feme  by  which,  &c,  tz 
defeated^    Br.  Aid,  pL  36,  cites  2  H.  4.  16.  per  Breuchc, 

(N)     Vouchee^ 

{^)  pU    [  !•  y/  Bijhop  that  comes  in  by  voucher  upon  his  own  warrantj^y 
^'  '•  -^  fhall  have  aid  of  the  patron  and  ordinary.] 


12^ 


[215]  (O)     Prayce. 

Br.  ^dy  pi.    [  !•  T  F  the  fervant  jufiifies  in  the  right  of  his  mafier^  being  leffie 
45.^cites  J.  yj^  y^^  ^^^  y^y^^  ^  Yi\m^  they  both  (hall  have  aid  of  him 

in  reverfion.    8  H.  4.  16.  b.] 
Br.  Aid,  pL       [  2.  But  if€t\e  fervant  prays  in  aid  of  the  mafler  who  comes  in  by 

sf  b!**^*      P^^^fi  ^f^^^  \S^h  ^'^  cannot  pray  in  aid,  for  there  (hall  not  be  aid 

upon  aid-i  dubitatur,  8  H.  4.  16.  b.] 
•  Br.  Aid.         £3.  If  an  executor  of  the  tenant  of  a  term  has  aid  of  his  companion 
s!cfaccord!  cxecutor,  they  both  fhall  have  aid  of  him  in  reverfion,     ♦  11  H» 
mgly. *  4«  63.  b.  64.  13  H.  4;  Aid  186.] 

Fitzh.  Aidy 

pL  104.  cites  S.  C— See  (I)  pi.  11.  S.  C. 

Br.  Aid,  pi.       [  4.  If  a  baron  has  aid  of  his  feme  leffee  for  lifcy  they  (hall  have 
s?c^D«-      **^  of  him  in  reverfion.     11  H.  4.  63.  b.j 

Haok 

[  S*  ^0  if  leffee  for  life  leajes  for  yearsy  and  leffee  for  years  berth  aid 

of  the  leffee  for  lifey  they  (hall  have  aid  of  him  in  reverfion.     11  H« 

4.  63.  b.] 

[6.  If  a  baififf  of  leffee  for  life  has  aid  of  the  leffee^  the  lefiee  noay 
have  aid  over  of  him  in  reverfion,     1 1  H.  6.  39.  b.] 

[  7.  Leffee  for  life  (hall  have  aid  of  the  leffor^  and  the  l^r  fliall 
after  have  aid  of  the  king  who  granted  this  to  him.     26  AflT  55.] 

£  8.  He  that  is  a£lor  in  an  a£lion  (hall  have  aid.  9  H.  6.  56*  b. J 

[  g.  As  the  defendant  in  replevin  after  avowry  is  an  a^or,  yet  lie 
ihall  have  aid*    9  H.  6.  56.  b.] 


CP)ltt 
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(P)   In  what  Cafe  a  Servant  fhall  have  Aid  of  bis  FoL  171- 

Majiet.     Aid  by  Officers.     Servant.  *— "y^*-^ 

f  I.  TN  ravtjhment  of  ward^  iht  defendant  jujlifies  as  fervant  to  FitElu  Aid, 

^  his  mailer,  who  is  Ar^  by  priority^  and  the  priority  is  tra--  citcs^  C 
ttrjed^  he  ihall  have  aid  of  his  maften     7  H.  4«  9.  b*J  but  men* 

tions  no- 
thing of  thepxiority.— — *Br.  Aid,  pi.  40.  cites  S.  C.  and  mentions  the  pdorky'* 

[  a.  Otherwtfe  it  had  been  if  the  other  had  faid,  de  iiuuria  Jua  *'"•  ^^ 
propria,  ice.     7  H.  4-  9.  b.]  S^'cttff 

f  3.  In  raviihment  of  ward,  the  defendant  jujiifies  as  bailiff  of   '   •"— *" 
y.  <y.  tf«^  iiz<7/^^i  io  him  title  as  guardian  by  priority,  and  the  defen^ 
dant  traverfes  the  e/tate  by  which  he  (hould  be  in  ward  to  J*  S.  the 
defendant  Uiall  have  aid  of  J.  S.     17  E-  3.  25.  k] 

(  4»  In  replevin  againfl  two,  if  the  one  denies  the  taking,  and  the  •  Br.  Aid, 
other  acknowledges  it  as  bailiff  to  him  who  hath  denied  it,  he  {hall  ^'J^:  *^j?f 
not  have  aid  of  him  becaufe  he  cannot  maintain  the  taking  which  Repoitwi 
he  had  denied,    *  22  H.  6.  53.     f  42  E.  3,  6.  b,   Fitzh.    Quaere  but  (tubiti 

18E.  3. 5?.]  .  vit.-i— -i- 

^  ^^J  Fitzh. Join- 

der en  Aide,  pi.  8.  cites  S.C.— (K)  pi.  xi.  S.C 

[5.  In  an  ejeSftncnt  of  ward,  if  the  plaintiff  fays  that  A.  hejd  of  f  216  1 

him,  &c.  and  died  in  his  homage,  &c,  and  the  defendant  fays  that  7.  p.  J^ 

wasfeijed  in  fee  thereof,  and  gave  this  to  A.  for  life,  the  remainder  p "  ^^  ^^^ 

to  li.  in  fee,  and  that  after  the  death  of  A  he  feifed  the  land  by  the  S.  C. 

<^mmandof  H.  to  which  the  plaintiff  fays,  that  A.  was  feifed  in  fee,  W  P^-  '• 

the  defendant  (hall  have  aid  of  H.  his  mafter,  becaufe  hi$  eftate  '\%    '   ' 

to  be  tri'jd.     21  E.  3.  22.  b.  adjudged.] 

f  6.  In  replevin,  if  the  defendant  acknowledges  the  taking  as  bailiff  (G)  pL  x, 

^9  y,  S.  as  in  his  fever al,  if  the  plaintiff  claims  common  appendant  ^^' 

there,  which  is  in  the  right,  yet  the  bailifF  fhall  not  have  aid  of  bis 

DMftcn    39  E.  3.  27.] 

[  7.  In  trefpafs  upon  the  ftatute  for  taking  averia  caruca,  if  the  TH)  pu  S. 

defendant  fays  he  dijirained  them  as  the  bailiff  of  J.  S.for  rent  ar^     .•^'  ^^ 

rear,  &c.  abfque  hoc  that  there  were  other  cattle  at  the  time  than  "*  h!  s!* 

'  tfacrfe,  upon  which  thev  arc  at  iiTue,  the  bailifF  fliall  not  have  aid  Aid  71. 

^]»  S,  becaufe  the  Seigniory  is  not  in  queftion.     15  H.  6^72, 

adjudged] 

[  8.  In  replevin,  if  the  defendant  fays  non  cepit  he  fliall  not  have  (H)  pi.  9. 

aid.     14H.  6.  72.],  '  S.  p.  cites 

15  H*  6* 
Aid  71.  per  Jeiuiy«  and  it  feems  that  this  is  mifprinted  here  in  Roll,  and  (hould  be  (15)  inltead 

•f(i4.) 

[  9.    In  trefpafs,  if  the  defendant  juflifies  as  bailiff,  becaufe  the  la  trefpafs, 
plaintiff  is  bis  mafter's  villein,  and  the  plaintiff  fays  he  is/w,&c.  ^^{^^^ 
oe  ihau  have  aid  of  his  maftcr.    28  £.  3.  98.]  forherAniM; 

in  outer 
droiu    Br,  Aid,  pi.  5^.  cites  iz  H.  4,  ^c         ■■   Ibid.  pi.  45.  cites  8  H.4.  27.  S.  P. 

[iQ.  In 
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Br.  Aid,  pT.  [  jo.  In  treQ>afs  for  goods j  if  the  difendant  fays  that  thi  ffoJk 
S^C*b«ciufe  ^^^  ^^'  ^«rfi  oftwa  of  the  king^s  enermesy  and  that  hefeijed  them  as 
M  is  tra-  firoani  to  J.  S.  mod  by  his  cmtmandj  and  to  bis  nfty  and  tjfiti  is  taken 
^rCcd,  tipon  the  feifure  in  manner  and  form  aforefaidy  the  defendant  IhaH 
caufe'of  the  ^^  ^^^  aid  of  his  mafter>  for  the  title  of  Ac  mailer  comes  not 
a^f  fo        in  queftion>  for  peradventure  anodier  feifed  them  for  him*    7  £• 

where  the    4*  ij^  b.  per  Curiam  praeter  Moile.l 
comnuiiul 

is  traverfeiL    ConCra  where  the  ifliie  is  upon  the  fnmktenement ;  for  diere  the  title  of  ttit 
is  ia  ilf-Hitr  1  ■     Fiah>  At<I»  pi.  S9.  cites  S.  C 


Rczh.  AH,  £  1 1.  If  a  man  juft^s  the  taking  of  catde  in  a  clofe  as  fervant  to 

pi^^^citei  y.  S.  and  by  bis  canwumd  as  damage  feafanty  tic  and  the  flmntiff 
Ar.  Atd»  pL  f^s  that  he  took  them  of  his  own  wrong  without  fuch  canfe^  the  de* 

s^o.  cites  fendant  fhadl  have  aid  of  J.  S.  for  his  title  comes  not  in  qiteftion. 

^^'  7  £•  4»  13.  b.  per  Jenny.] 

ritzh.  Aid,  [  12.  But  if  he  fays  tlat  t^gflaoe  where^  kc^  is  the  freehold  if 

|l.  89.  cites  y.  D.  and  he  as  fervantyiic.  and  the  tlaintiff  fays  it  is  bisfree^ 

Br.  Aid,  ^^i  ^^  ^^  ^^  freehold  <f  J.  D.  mt  detaidant  fhall  have  aid 

pt  130.  of  J.  D.  becaufe  his  title  comes  in  debate.    7  £.  4*  13.  b.  per 

cites  s.c.  Jcnnjr.] 

#■  -*"  "^       [  13.  In  a  replevin^  if  the  defendant  makes  conufance  as  haHijffi^ 

^oL  I72»  a  rent'charge  granted  to  R.  by  W,  and  the  plaintiff  fays  diat  W* 

\m  WM— "^  w'tf-f  obliged  to  him  in  a  Jlatute-merchant  before  the  grant  of  the  fad 

renty  upon  which  ifiiie  is  taken,  the  bailin  fhall  have  aid  of  R*  hi! 

fldaflcr.    21  E.  3.  Aid  183.] 

14*  Avowry  upon  conifance  by  bailiff  of  the  feigniory  upon  the 
plaintiffy  tenant  to  the  lord,  for  fervices  of  his  majler  arrear.  Tht 
plaintiff' faid  that  before  the  taking  the  lord  leafed  to  A.  B.  fir  % 
yearsy  which  is  yet  in  beingy  judgment,  &c.  and  the  bailiff  prayed 
aid  of  his  lord,  and  the  court  oufted  him  of  the  aid.  Br.  Aide,  pL 
92.  cites  24  E.  3.  23. 
[217]  ^5*  ^ojome  law  where  the  plaintiff  pleads  hors  de  fon  feiy  d» 
defendant  fnall  not  have  aid  of  his  maflrer  \  but  if  deed  was  ihewii 
forth,  there  he  fhould  have  aid.    Ibid. 

16.  Trefpafs  by  one  againft  a  miller  who  took  toUy  inhere  beoug^t 
to  grind  toll-free.  The  Jefendant  faid  that  J.  bad  the  mill  fir 
tertn  of  lifey  to  whom  he  is  deputy.^  tht  reverfion  to  W.  in  fety  vA 
prayed  aid  of  the  tenant  for  life,  and  of  him  m  reversion,'  and  had 
it  of  the  tenant  for  life,  and  not  of  him  in  reverfion.  Qjod  iwtt- 
And  this  for  want  of  privity y  as  it  feems.    Br.  Aid,  pi.  3a  ciw 

(  Qw)     Of  whom  It  (hall  be  granted.     Not  of 

who  is  Party  to  the  AStion.  - 

deHl*y,pU  r^'   \1?  om  dfendmt  juJNfies  as  in  ^e  right  of  the  ^her  difiniffO^ 


cites 


72.  <  ,  , 

K^"^^    "  V^^  ^9  *€  writ  before.    •  45  E.  3,  I.  b.    Otherwa)'s  in  the 
pi.  116.    '   <^afc  ^^  the  king.     7  H.  4.  2.] 

cites  S.  C.  ^        — ,  ^ 

fa.  The 
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[l»  The/mr  bw  is  in  an  mnvrj^    45  E,  ;.  x.  b.] 
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3  s*  CltCIF 

S.C  ODKn  if  he  wat  nnC  named Fitzh.  Aid,  pi.  116.  cites  S,C.  but  S.  P.  doer- not  a^ 

pav.^»^tih*  Ai4»  pl«  1x7*  cites  S.  C«  and  is  of  an  avowiy«  but' no  mention  of  a  defimdaniSfe 

f  3.  &  if  one  defendant  jujijfits  as  fervant  to  the  other  defen«  »*•  ^i*  i*» 
dapt^  who  noahfs  dfauk^  he  fliaU  have  aid  of  him.    8  H.  4,  x6,  J^^|^ 
a^udged;  for  he  is  net  forty  before  appearance 'y  but  there  it  it  £ud'  insi^;  but 
by  Huls,  that  aid  ought  not  to  have  been  granted.  J  per  H«it  i^ 

tile  one  4»* 
fendant  will  make  de&ult,  rhe  other  Ihall  maintain  the  ifliie  akj«e» 

[4.  &  if  one  dcfradant  j^ftifiis  as  in  the  frubM.  ^  amtber  de^ 
feilM  and'  ^um  0<^  flr^H^^^  joint^enants^  yec  he  ihaU  not 
h««  aid  of  him  who  is  party  to  the  action  with  (adieo.  7  li  6» 
ai.   Quia.]    ' 

t  It  €»  ta.  9;  P.  accordingly    [Bur  it  Iboald  berK.  6.  ar.  a.  pL  i  yj.  and  fa  Fftthi 
<a  ttamifpnoud  butb  of  them.} 

[  S.  xtRtia  dtis  cafe  he  fliaU  have.  «£^  of  tbt  firangtrs.    j  H. 

Cxu  Curia.]  y      -^      «        y 

7t*    But  the  plaintiff,  to  airoid  deby,  granted  the  aid  of  alL— »*Filzlu  Aid*  pL  60. 
la.  S.  P.  ycordifl^y.      wSee  the  notes  on  pi.  4^ 


S.P.  Br. 

Aidy  pK  7^ 
cites  7  nU6« 
7t« 


Fitab. 

pl.  60.  cite^ 
andJIr.ieeni 


S.  P.  Bk. 
Aid^  pi.  7Ti 
citerTiiaCd 
cifiBt  7it6* 


f  6.  In  /f^i^/^  againft  twoy  if  w/  juJKfies  as  in  thefireehoU  of  tbt  ^^' 
otSeTy  as  fervant  to  hsnij  and  by  his  command^  And  the  other  fays  his  ^^^* 
fhehoU  ^be  fervant  (hall  not  have  aid  of  the  other,  becaufe  he  puzh.  Aid, 
ihit'>oiiiAcr]  is*  ptrtjr  to  the  writ.    •  34  H-  6.  35.  b.  adjudged.  P»- 1»5* 
16  H.  7.  Aid  173.  pw  Jineux.]  cit«s3.a 

[  7.  Atf  if  the  Jkrvant  pleads  this  plea  befire  tit  either  appears^ 
he  mil  hove  aid  of  htm;  for  be  is  not  party  b^re  appt^raneei 
i^H.7.  Aid  173.    15  H.  jj,  10.] 

[8.  Ifi#.  ami  B*  rtcotper  in  an  affift  againft  CL  who  brings  am 
attaint  agpitift  thcm^  and  A.  maies  defanltj  and  J9.  fays  that  this 
land  and  Hher  land  defcended.to  her  and  A.  and  they  maeb  partition^ 
and  prays  ia  aict  of  her,  (he  fbalt  not  have  aid,  becaufe  flie  is  party 
t0  fhie  wri(|  though  it  may  be  that  B.  who  prays  in  aid  had  all  this 
M  la  alkyWance  of  other  land,  and  fo  ihe  fhali  lofe  her  warranty 

rma.    *  30  AC  24.  adjudged,     f  50  AiH  4.  adjudraL     3a 
|.  Md^.  adjudged  -y  for  die  lofe  fhall  be  equal*  wimouC  the 
aid] 

{9.-  VfkC'p^on  of  a  fficarage  or  parfon^e  hrings  am  annuity 
^ga^Ae  ifMET  or  ]MU<fen,  he  fhall  hare  aid  of  die  patron,  though 
le  be plamtMF in  die  adion.  ^  10  H.  6.  ir.  '^^9H•  6.  36.  %  li 
2.  31  Aid^.  adjudged.  v^8H.  6w  r.  adjudged.  io£.  4.  50. 
tftdhenMjr'joiti  in  aid.  ||  21  H.  6.  ^.  adjudged.  34£*3*  Aid 
del  Roy,  in-  adjudged.  8  R.  2.  Aid  del  Roj,.  rT6.  adjudfed 
Ctuetm  «•  as-E;  j.  21.  b.J 

inity  and  the  ordiD^  appears,  the  parfoh  and  the  ordinary  may  pl^  without  the  paoron,  anl 
>f  ^^  pacaaa  jypeari  «aA  pkadna pk%  vitikh  sett  to etiargi  die  cbvreh,  yet  tha  putfcia  may 
Ipkad  an  dif^^f^,  and  this  plea  ihall  be  taken,  and  on  rqpnl  to  the  plea  of  rhe  pftron,  and  the 
lOTciaw  qC  ttofitt»e^tW«rte«e^  i^  tec  ^«herrfiife  be  h»^Uie«i(i  by  »*trd.  %  Fitzh. 

[jiM^pL  x%^  cicai  19  £*-3-  and  fo  RoU  (1 8^}  forms  mifprinKcd. 
N  ff)trib  ^iiff'pl.  7t.  cites  S.C.-«^Nbte,  that  aid  was  granted  of  the  T>la>titlff  and  others  in 

^*'''  ^ rry  irccr^if  ^fmiji  a  p^/on^  ihoush  he  canAOt  join  in  aid,  &i.  and  this  it  fcemt^  by  reafun 

of 


[218] 


«  Br.  Aid, 

pl.  I  TO. 

cites  S.  C* 
t  Br.  Aid» 
pl.  Z16. 
che$  S«  C. 

See  (Y)  pU 
13.  S.  C. 
t  S.  p.  Br. 

Aid,  pl,  77, 
cites  19  H. 
6.  36.  and  if 
at  the  fum- 
roons  the  . 
pauam 


ftiS  SliU  [of  a  Common  Peffon.] 

of  the  ethers ;  for  it  was  not  granted  of  the  plaintiff  only.  Br.  Aid,  pL  ts.  cites  s8  H.  6/ 1» 
g  Br.  Aid,  pi.  79.  cites  S.C*.  **  Fitzh.  Annuity,  pL  36.  cites  S.  C  that  aid  was  granted 

of  the  patron. 

So  in  annuity  hy  ahbat  agmnfi  paijoMf  the  parfon  prayed  in  aid  of  the  ordinary  «id  the  abbot  pa* 
trciRy  and  had  it,  though  the  plaintiff  himfeif  was  patron*  and  had  procefs  againu  him.  Br.  Aid, 
pL  xo7«  cites  39  H.  6.  50. 

Fitzh.  Aid,  [  |o.  As  in  a  cejfavit  by  the  patron  againji  the  par/on^  the  par- 
pL  3.  cites  gjj^  Q^\  }j jyg  2id  of  the  patron  who  is  plaintiff,  and  of  the  ordi- 
Sec(X)pl.  nary.    22  E.  3.  3.  adjudged.] 

S7.S.C. 

Br.  Aid,  f  I  !•  In  a  mortdancejior  by  three^  fcilicet,  2  aunts  and  a  nieciy  if 

pi.  2t.  cites  ^e  tenant  fays  that  A.  his  wife  was  feifed  of  the  land  infee^  and 

**  e'  *"**  ^^^  ?^  ^y  ^'^  ^*  ^^^  if  ^^^  plaintiff $y  and  diedj  and  Aat  be  is  in. 

—-Fitzh.  ^  tenant  by  the  curtejy^  be  fhaUhave  aid  of  B.   in  reverfion, 

▼oncher»  though  fhe  be  one  of  the  demandants,  becaufe  ft  may  be  that  ihe 

^y  ^V'n  hath  a  releafe,  or  other  tiling  which  may  bar  the  other  demandants* 

Cites  S.  ^*»  A  nr  1      '  ^ 

40  Aff.  37.]  ^  . 

r-  ■^-  r\  [12.  In  zformedm  by  two  coparceners  againji  a  tenant  for  life^ 
Fot.  173.  the  tenant  for  life  (hall  not  have  aid  of  the  demandants  which  have 
Ui  ^y*^  i^  die  reverfion,  becaufe  they  are  demandants.  34  E.  3.  Aid  del  Roy, 
Ae-S"    112.  adjudged.]       • 

fidd  that  y,  vfos  feifed,  and  leafed  to  the  tenant  for  life,  and  after  he  granted  the  %eVtrJxon  to  7,  and  the 
tenant  attorned^  and  then  4  teJeafod  to  3,  and  after  one  of  the  three  reieafed  to  the  two,  and  {o  he  held 
lor  iife^  the  reverfion  to  the  two,  and  prayed  aid  of  tbem^  and  Jhtwed  alf  tbt  deeds^  and  had  aid  i 
quod  nota.    Br.  Aid,  pi.  57.  cites  14  fi.  4.  31. 

^r.  Atdy  pl»       [13.  If  a  man  recovers  land^  and  dies  fijf^dy  and  this  defcends  to 

47  Aff'^  A/V  daughter^  who  takes  bujbandy  and  has  ijfue^  and  diesy  and  after  a 
writ  of  error  to  reverfe  this  judgment  is  brought  >  againft  the  buf 
band,  tenant  by  the  curtefy^  and  the  heir^  the  hufband  upon  the 
fhewing  of  this  matter  fhall  have  aid  of  the  heir  in  reverfion, 
though  he  be  party  to  the  writ.    47  Afil  4.  o.  adjudged.] 

[  14.  In  a  writ  of  cojinage  by  J.  and  B.  two  jtfiersy  if  A.  be 
fummoned  and  fevered,  the  tenant  being  lejfee  for  iifij  fhall  have 
aid  of  the  demandants,  which  have  the  reverfion,  though  he  can- 
not have  it  of  one  of  them  alone,  without  the  otiier,  for  he  needs 
no  aid  of  A.  who  is  fevered,  for  he  is  difcharged  of  him  for  the 
moiety,  and  for  the  other  moiety  he  fhall  not  have  aid  of  the  de- 

r  210  1  niandants,  for  he  may  plead  any  bar  againft  him  as  againft  -both. 
34  E.  3.   Aid  del  Roy,  no.  adjudged.] 

[  15.  In  a  writ  of  entry  in  nature  cf  an  ajftfe  againft  baron  and 
femey  if  the  feme  received  upon  the  default  of  the  hufband  faysy  that 
the  land  was  given  to  h^r  and  her  prjl  hujhandy  and  to  the  heirs*  of 
the  hufhqndy  ftie.  fhall  not  have  aid  of  the  heir  of  her  firft  hufban^ 
who  has  the  remainder,  if  the  heir  be  demandant.  12  R*  2.  Aid 
122.  adjudged.] 

Fitzh.  Aid».       [  ^6.'  In  an  ajfife  againji  fever al,  one  fhall  have  aid  of  another' 

pi. ^a.cites  who  is  party  to  tne  writ,     i  H.  7.  29.  b.  admitted.] 

I  H.  7. 18.    '  '.  ' 

S.  C,  and  fays  that  md  does  not  lie  in  afiife  of  one  that  is  not  named^    ■   See  (A)  pL  13. 

{  17.  In  a  writ  of  entry  againji  baron  Mndfime  and  W.xf  W. 
mahs  default  after  default^  and  the  baron  and  feme  take  tip9m  them 

<4r 


9JQ  [of  a  Common  Pcrfon.].  ai^ 

ibi  intin  tenan^y^  and  fays  tbty  an  but  tenants  fgr  Hfi^  tbt  nvnfan 
U  W,  they  (hall  have  aid  of  W.  though  he  was  party  to  the  a^on> 
and  has  made  default     8  £.  2«  Aid  x68»  adjttdged>l 

[  i&  If  a  man§r  be  demamUd  againfl  three  coparceners^  and  2 
make  iefauk  afier  default^  bv  which  they  lofe  their  part,  the  third 
/hall  not  have  aid  of  theoi)  oecaufe  they  were  parties,  as  it  feems, 
and  no  partition  was  between  them,    Dubitatur.     19  £.  2.  Aid 

[  19.  In  ^Jcire  facias  to  execute  a  recognizance^  if  the  Jheriffre^  Sec  (B)  pl4 
turns  the  conufor  aeady  upon  which  a  writ  is  awarded  to  warn  the  10.  S.  C. 
W,  and  fi[kc  Jberiff  returns  the  heir  and  B*  as  ter '-tenants  warned^ 
the  ter-teTtantj  being  tenant  in  dower^  ihall  not  have  aid  of  the  heir 
in  reverfion,  becaufe  he  is  party  to  the  writ.  8  R.  2.  Aid  del 
Roy,  114*  adjudged.  But  it  does  not  appear  whether  the  Judg-* 
ment  was  for  this  caufe,  or  becaufe  the  thing  demanded  would  not 
bind  him  in  reveriion,  diough'it  fhould  be  now  adjudged  againft 
tenant  in  dower,  for  both  reafons  were  urged.  J 


(R)     Againft  whom. 

f  '•  J  F  a  ^iUiin  brings  an  adton  of  trej^fsy  and  Ae  defendant  Br.  Aid,  pU 


juftifies  in  the  right  of  his  lord^  he  mall  have  aidf  of  the  |5*  < 


cites 
but 


does  not  appear,  but  fee  pi*  2*  iafra* 

[  2.  So  \fzjf ranger  brings  an  a^ion  upon  tbeftatute  of  labourers  S.  P.  But 
^  bisfervoTttj  if  the  defendant  jufiifes  in  the  right  of  the  lord,  the  ^^p^*-/^^, 


ftrvant  being  his  villein^  hp  {haU  have  aid  notwithftanding  it  is  be«  pUdniijfbU 
twccn  firangers.    49  £.  3.  2.}  /»'^  t*>«  «*• 

Jm  tort  d*» 

m^  'ukbau  Jucb  cmift,  the  defendant  fliall  not  have  aid  $  quod  non  negatur.    I^otv  a  divtrfity* 
Br.  Aid,  pi.  35.  cites  S.  C. 


(S)     Of  whom  it  (hall  be  granted. 


[  *•  1  F  there  be  Uffie  for  life^  the  rernainder  for  life^  the  remainder  Br.  Aid^pU 

infecy  the  leflee  ihall  have  aid  rf  both  remainders  at  one  J^'^jJ^ 
time,  becaufe  all  began  at  one  time,  and  depend  upon  the  firft  o^^en  ixf. 
cftate.     xiH.  4.63.  b.]  s.p. 

[a.  If  there  be  leffetfor  lifcy  the  remainder  in  tail^  the  remainder  The  ^fi^lr- 
i^fee^  the  leflee  fliall  not  have  aid  of  the  remainder  in  tail  onlyi  *"«»whcr* 
but  of  both.     1 1  a  4.  i.  b.  adjudged  33  H.  6.  66.     ♦  43  Afll  45.  "zZ^fi^ 
per  Finchden.     ii  R*  2.  Aid,  120.  nor  of  the  remainder  in  fee  was/o/^ 
oiilv,  but  of  both,     t  7  H.  4.  18.  b.l  /*««r/or 

-"  I   /         T  J  iff^  or  to  a 

J^y^pr,  that  in  the  firft  cafe  he  could  not  pray  aid  of  him  Pelf,  l)ut  in  the  lail  cafe  he  muft  pra]^ 
aid  oif  aU  cbofe  that  are  in  remainder,  and  this  by  the  opinion  of  all  who  argued.  Fitzh.  Aid^  pL 
So.  cites  HilL  33  H.  6.  6.    And  Roll  (66)  ieems  to  be  mifprioted. 

*  Br.  Aid,  pL  1x4  cites  %*  C.  ior  they  are  as  one  retnainder.  f  Br.  AM  del  Roy^.pl.  %jm 

ciietS«C. 

Vojm  II,  R  [3.  If 


izOi  Sin  [of  a  Common  Pcrfon.] 

[  3.  If  there  be  leffie  for  life^  the  remainder  in  tjiij  the  remainder 

t9  the  right  heirs  of  tenant  in  tailj  the  leflee  Ihall  have  aid  of  him 

in  remainder.     25  E.  3.  39.] 

»  Br.  Aid,  pi.       [  4.  One  executor^  leffee  for  years^  (hall  not  have  aid  of  his  com- 

s^c^that     P^'^'o"  21^^  lefibr  at  one  time^  becaufe  he  is  not  intirely  tenant  to 

he  and  his     the  leffor,  but  [he  IhaJl  have  it  J  of  his  cofnpanionj  and  then  both  ef 

companion    the  leffor.      II  H.  4.63.  b.] 
together  ■ 

roay  liave  aid  of  the  leflbr. 

•  Sec  (Y)  [5.  If  there  be  lefjeefor  life^  the  remainder  in  taily  the  remainder 
hr^Ak\^T  ^^P^  *^  the  Uffee^  the  leffee  (hall  have  aid  of  him  in  remainder  in 
14!  cirJs^'  ^"  O'^'yj  2"^  ^^^  of*  himfelf.     33  H.  6.  6.  adjudged.]  ' 

S.  C  accordingly.— -Fitzh.  Aid,  pi.  80.  cites  S.  C. 

Br.  Aid,  pi.  [6.  So  if  there  be  leffee  yir ///>,  tht  remainder  in  tail^  the  r^*- 
sf  C?  per  finder  to  the  leffee  in  tail^  the  remainder  in  fee  to  another^  the 
Laycon.       leffee  {hall  have  aid  of  him  in  remainder  in  tail,  and  of  him  in 

remainder  in  fee,  but  not  of  himfelf.     33  H.  6.  6.     For  a  nun 

Ihall  not  have  aid  of  himfelf.l 
S.  p.   For     ^  [  7.  If  a  mzn  jujiifies  as  fervafit  to  the  grantee  of  the  ward  of  the 

ftra'nger  to  ^'^^-^  ^^  ^^'  "°^  ^f^^  ^'^  ^^  the  grantee  and  of  the  king  piefently; 
the  patent,  ^ut  he  may  have  aid  of  the  grantee^  and  when  he  comes  in^  he  may 
and  at  no     have  aid  of  the  king,     4  H.  6.  12.  b.] 

Br.  Aid  del  Roy,  pi.  57.  cites  S.  C. —Fitzh.  Aid  de  Roy,  pL  1 1.  cites  S.  C. 

■ 

[  8.  If  there  be  leffie  for  life^  the  reverfion  in  tailj  the  remainder 
in  tail,  the  remainder  in  fee^  the  leffee  fliall   have    aid  of  him  • 
in  reverfion,  and  of  both  remainders.     11  R.  2.     Aid,  120.  ad- 
judged,] 

[  9.  If  a  man  }ufifies  as  bailiff  of  a  leffee  for  life,  he  (hall  not 
have  aid  of  him  in  reverfion  for  want  of  privity  between  them. 
liH.  6.  39.  b.]  -^ 

[  10.  If  there  be  leffee  for  life,  the  reverfion  for  life,  the  remainder 

for  life,  the  remainder  in  fee,  the  leffee  fliall  not  have  aid  of  him  in 

reverfion  for  life  only,  but  fliall  have  aid  of  him  and  the  others  in 

remainder.     33  E.  3.  Aid  dd  Roy  108..  adjudged.] 

f  221  ]        [  II.  In  trejpafs  againfl  a  miller  for  taking  oi  toll,  where  he 

Br.  Aid,  pi.   ^^Z^^  ^o  be  toll-free,  if  he  be  the  miller  of  A  who  is  leffee  for  life^ 

30.  cites       the  reverfion  to  B.  he  fliall  have  aid  of  the  leffee,  but  not  of  the  fc- 

-B^ixref^   veriion,  for  want  oi  privity.    44  E.  3.  2.     Brooke  Aid  30. J 

pafs,  pi.  47.  cites  S.  C.  and  Brooke  fecms  mifprinted. 

Fjtzh^Age,  [  12.  If  a  man  be  pofftffed  of  a  ward  in  the  right  of  his  wife,  and 
bites  S.C.  ^replevin  IS  brought  by  htm,  and  the  defendant  avows  for  u  rent- 
charge  tjmng  out  of  the  land,  the  baron  fliall  have  aid  of  the  heir, 
but  not  of  the  feme.  25  E.  3.  38.  b.  adjudged,  44.] 
I-i  ?h.Aid  [/3-  If  a  feme,  tenant  in  doWer,  takes  hufband,  and  they  haft 
w!?^'  ±'l^''^\^^fi^^]^^liffofthefeme,  and  after  A  is  impUadel,  £e 
b.  J.  ?^^^  «^f  ^^^^  ^'^/  ^*^  baron  and  feme,  as  in  the  right  of  the 

feme;  for  though  flie  hath  a  poffibility  to  have  it  again,  if  flie  fur-' 
Vives  her  hufl>and,  becaufe  ibe  leafed  this  in  pais,  yet  flie  hath  no 
5  .  reverfion 


3iD  [of  a  Common  Peribn.]  22 1 

reverfioQ  or  eftate  during  the  IFfe  of  the  hufband.     19  R.  2.  1x3. 
adjudged.]  _    ^   _ 

[  14.  But  in  this  cafe  B.  the  leflee  fliall  have  aid  of  the  heir  of  y  , 
thtftTJi  hujbandj  who  hath  the  reverfion  only  without  the  baron  and    ^lJ\ 
feme,  becaufe  he  hath  the  immediate  reverfion.     19  R.  2.  Aid  del 
Roy  113.  adjudged.] 

[15.  \{  cejluy  que  ufe^  before  the  Jiatute  of  1"]  H.  8.  had  made  a  '^  F'tzh. 
haji  for  years  by  the  Itatute  i  R.  3.  the  leliee  (hould  have  aid  of  f^^^^^^^V. 
the  feoftees,  though  they  were  not  privy  to  the  making  of  the  17.  cites 
leafe,  becaufe  they  had  the  reverfioni     *  21  H.  7.  21.  b.  adjudged,  S.c.  but 
t  8  H.  79.  Curia.  1 1  H.  7.  6.  b.]  s.  p.  does 

'            '  ~                                 'J  not  appear. 

—Br.  Aid,  pi.  loa.  cites  S.  C.  &  S.  P.  f  Br.  Aid,  pi.  118.  cites  S.  C.  For  there  was 

privitj  in  law,  and  all  was  well  conveyed  in  law.  ■  Ibid.  pi.  148.  cites  13  H.  7.  26.  S.  P.   For 
ibc  Ibtuie  makes  privity. 

[16.  In  replevin^  if  the  defendant  avotvs  upon  B,  as  his  very  ie-m 
nmt^  and  the  plaintiff  fays  that  J?,  leafed  to  JV.  for  10  years^  Sec. 
which  W.  made  him  and  one  A.  executors^  and  diedy  A.  being  livings  . 
he  (hall  have  aid  of  A.  becaufe  he  alone,  without  A.  cannot  have 
aid  of  B,    13  H.  4,  Aid  186.  adjudged.] 

(T)     Abatement  of  Aid.     By  Death. 

l  ^*   I F  aid  be  granted  of  three^  who  have  the  reverfion  to  thenty  Tiizh.  Aid 

and  to  the  heirs  of  two  of  thcm^  and  at  thefurmnom  ad  Auxi-  Je  Roy>  pi- 

liandum,  the  Jheriff  returns  that  one  who  had  the  fee  ,is  deady  this  j^^jj'^^^. 

fliall  not  abate  the  aid,  becaufe  all  furvives  to  the  reft.     4  H.  4.  4. 4.  *s? c/ 

%  b.l  .»  Thci. 

Dig.  183. 
lib.  12.  cap.  5.  f.  I.  cites  M»ch.  4  H.  4.  i.  S.  P.    The  flierifF  rehtnud  tbtt  the  on*  was  diaJ,  and 
that  the  ethers  were  fiimmoncd,  .upon  which  the  tenant  was  put  to  anCwer,  witliout  praying  ia 
aid  de  novo. 

[2.  But  if  the  reverfion  had  been  to  two  perfons,  [♦  parceners]  •  Fitzh. 
it  had  been  otherways  for  the  feveral  right.     (It  feems  intended  in  AiddeRoj%, 
imnam^  of  which  there  (hould  be  no  furvivor.)    4  H.  4.  3.  b.]  cite"4*H. 

4.  4.  S.  C.  and  S. P.  by  Hornby. 

3.  In  replevin  by  the  baron^  the  defendant  avowed  upon  the  baron 
ond  bisfane^  upon  which  the  baron  had  aid  of  his  feme^  and  after- 
wards they  were  at  iffue  with  the  avowant,  and  the  inqueft  ready 
to  pals,  and  the  baron  faid  that  his  feme  died  after  the  lajl  continue  f  222  V 
once^  yet  it  was  held  by  Newton  that  the  inqueft  (hall  be  taken. 
Thel.  Dig.  183.  lib,  12.  cap.  5.  f.  2.  cites  Hill.  21  H.  6.  24. 

4-  If prayee  in  aid  dies,  the  original  writ  (hall  not  abate  j  and 
if  one  toparcener  prays  aid  of  her  coparcener  to  recover  in  value, 
and  (he  dies,  the  writ  (hall  abate;  and  if.  judgment  be  given  that 
(he  recover  pro  rata,,  it  is  error.     Hill.  20  H.  7,  10.  a.  b.  pi.  jg. 


R  2  (t7)  What 
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(U)     What  iS^ir/V««/ P^;/ fliall  have  Aid. 

[  !•  npR.  I  E»  2.  B.  R.  57.  Error  brought  of  a  judgment  in 

^    B.  and  error  affiened,  becaufe  it  was  there  proceeded  t9 

fate  a  jury  againft  the  pa^n^  predeceflbr  of  the  plaintiiF  ef  the 

gUbi  land  without  aid  of  the  patron  and  bijbop^  aiid  diereupon  ad^ 

judged  Quia  ecdefia  quae  femper  eft  infra  aetatem  fui^etur  vice 

minoris  nee  eft  juri  confonum  quod  infra  xtatem  exiftentes  per 

negligentiam  cuftodum  fuorum  exhsereditationem  patiantur,  otc« 

ideo  reverfed,  &c,] 

**  s.  t».  per       [  2*  A  parfom  (hall  have  aid  becaufe  he  hath  not  the  meer  right* 

3ahbington  ♦  8  H.  6.  24.  b.    +  u  H.  6.  A.   20  H.  6.  46.   33  E.  3,  Aid  dd 

and  Cott.      >D        ,^^  -   ^  •  7  T        jj         J 

bat  contra     ^^7  '^S*  J 

per  Pailon,  Strangrt  and  Martin«    And  Brnoke  fays,  Quaere  of  the  aid|  for  after  the  phintiff 

granted  the  aid  gratis,  becaufe  he  would  i|ot  be  debyed.    Br.  Aid,  pi.  76.  cites  S.  C.  1        ■Ibil 

pi.  141.  cites  9.  C.  that  be  fliall  have  aid.-te-*-Br.  Dean  and  Chapter,  pi.  8.  cites  S.  C— — Fttzh. 

Aid,  pi.  63.  cites  S.  C.  that  a  parfon  (hall  have  aid«-*--iD.  1)9.  b.  pi.  41.  S.  P.  by  Wallh,  Weftooi 

and  I>yer.  f  Fitah.  Aid,  pi.  69.  cites  S.  C. 

«  Br.  Aid;        [  3.  So  a  prebendary  for  the  fame  reafon  (hall  have  aid*    ^  ii  H. 
nteIV.'c.    ^-  9-  adjudged.  33  E.  3.  Aid  del  Roy  103.] 

accordingly ;  for  it  was  agreed  that  parfon  nor  prebend  cannot  have  writ  of  right,  but  qdI/ juris 
ucrum.-iBi*— Fitzb*  Aid,  pi.  69.  cites  S.  C.«»i->D.  139*  b.  pi.  41.  S*  P.  by  three  judges. 

s.P.  Br.  [4.  A  majier  of  an  htJpitalj  who  bath  no  college  nor  common  fial^ 

aS.S  .5.  fl»all  have  aid.    44  E.  3-  "•  b.j 

Cites  S*  C.  but  contra  if  he  has  a  college  and  common  feal,  per  Tl^orpe.^-*— Fitzh.  Aid  de  ftff t 
pL  54.  cites  S.  C.  and  S.  P.  accordingly. 

•  Br.  Aid  [  c.  But  an  aUot  (hall  not  have  aid*  *  44  £.  3.  1 1.  b.  t  ^^  ^- 
i*^  ^te^  ^  ^°'  ^'  t>ccaufe  he  hath  the  right  in  him,  and  may  have  a  \mt 
sf'cJL-^    of  right.    8  H.  6.  24.  b.    11  H.  6.  9*    %  ^^  H.  6.  46.     14  £•  3* 


t  Br.  Aid,   Aid  22.  Contra  8  H.  6.  24  b.J 

pL  50.  cites 

S*  C.  accordingly.— i^Fitzh.  Scire  Facias^  pi.  71*  cites  S  .C.  X  ^ i^^h.  Faux  RQCOveiy>  p^  '• 

cites  Trin.  zo  H.  6. 4$.  S;C* 

•  Br.  Aid         r  6.  Nor  a  dean.     44  E*  3*  II.  b.l 
del  Roy,  pL        *"  -rr        J  J 

15.  cites  S.  C.>^i— Fitzh.  Aid  de  Roy,  pi.  54.  cites  S.  C.  and  S.  p.  admitted. 

A  «Uan  may  have  aid  of  c6e  patron  and  ordinary  where  he  is  m  6y  preftntJtUiu     Hr.  Aidy  pL  9jt 

cites  9  E.  4. 16. 

•  Fitzh*  [7.  If  an  abbot  he  fued  as  parfon j  he  (hall  have  aid  of  the  pa- 
Countcrpte  tronand  ordinary.  •  0  H.  4.  5.  b.  11  H.  4.  6.  b.  f  68*  b«  8R*2* 
^;!A;tr^  Annuity  53-  adjudged.] 

S.  C.  and  S.  P.  accordingly,  per  Thirhe.  f  Fitzb.  Scire  Facias,  pL  71*  cites  S.  C« 

Br.  Aid,  pU  50.  cites  11  H*  4.  68.  perThirne. 


B 


^n.^^acl     prior  be  prcftqtablc^  y^t  be  iball  not  have  aid|  becaufe  he  haih  Ae 

riglit 
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ridit  in  hinii  and  may  maintain  a  writ  of  right.     11  H.  4.  68,  b.  cordingij. 

'^^     J  Scire  £acias» 

/  pL  71.  cites  S.  C 

[9,  If  a  man  founds  a  new  chantry y  and  orders  that  iheyjball  have  r-*-'^-^ 
acmmenjealj  and  that  the  chaplains  Jball  be  prefented^  they  ihall  Fol.  176. 
not  have  aid.     11  H,  4.  6,  8.  b,] 

[  10,  If  a  prebendary  bath  a  covent  and  a  common  fealy  h6  (hall  not 
have  aid,  becaufe  he  may  have  a  writ  of  right,     i  j  H.  6.  9.] 

[11.  A  mafier  of  an  hofpital  (hall  have  aidC  2  £•  3.  4.7.  b.  48. 
adjudged.] 

[  I2«  A  mafter  of  an  hofpital  who  is  by  ele^ion^  fhall  not  have 
aid)  &r  he  is  in  e^ual  eftate  with  an  abbot,  and  fhall  not  have  a 
juris  utrum.     14  h.  3.  Aid  2%.  adjudged.] 

[13.  So  he  Ihall  not  have  aid  though  the  ma/fer  be  to  be  pre^ 
Jented  by  the  patron  of  the  place  to  the  ordinary^  for  divers  priors 
and  abbots  are  prefentable,     14  E.  3.  Aid  2%.  adjudged.] 

{  14,  A  mafier  of  an  hofpital  prefentable  who  hath  a  college  and 
coventfeal  ihall  not  have  aid.  33  £dw.  3.  Aid  del  Roy  103.  &id 
to  have  been  a^udged  and  agreed.] 

[  15.  A  parjon  appropriate  (hall  have  aid  of  the  patron  and  ordi- 
nanr  in  anhutty\  *  6  H.  4.  5.  b.  adjudged^  |  11  H.  4.  68.  b. 
S  K.  ^.  Annuity  53.  adjudged.] 

I  Br«  Aid,  pT.  50.  cites  S.  C.«..«^Pittb.  Scire  Facia$,  pi.  71 


S.C. 


•  Fitih. 
Counterpk 
del  Aiilcy 
pi.  13.  cites 
cites  S.  C. 


[  16,  A  prior^^  though  he  himfelf  be  patrony  ihall  not  have  aid>  for 
be  being  by  ele^ion  has  the  right  in  him.     14  £«  3<»  Aid  iz\J 

[  17%  So  bcy  or  an  abb^t  (hisdl  not  have  aid,  though  they  are^r^-* 
fentable,     14  E.  3.  Aid  a2.] 

[  18.  A  bifiop  (hall  have  aid  of  the  prior  and  chapter,  though  he  Fftth.  Al(i» 
be  At  fovereign  of  the  priory  and  chapter.  18  E.  3^  7.  b*  ad»  J^j^|fc^ 
Judged,]  Scr(X)*^ 

2S.  40.  41.  s.  cu 

[  I9«  A  biihop  fhall  have  Mofthe  dean  and  chapter^  5  £.  a% 
Aid  167^  adludged.] 

[  20.  A  biihop  miall  not  have  aid  of  the  king  who  ts  patrony  be-^ 
cauie  he  is  eledive.  38  E^  3^  19.  Contra  33  £.  3.  Aid  del  Roy 
103.  per  ThorpeJ 

[21.  A  dean  of  a  free  chapU  rfthe  kingywho  has  no  college  or  co^* 
ventjealy  ihaU  have  aid  of  the  king  if  his  deanry  b^  in  demand., 
33  £.  3.  Aid  del  Roy,  (03.  agrecd^J 

[  22^  A  dean  who  is  of  the  collation  of  the  king  fhall  have  aid  of  Co.  L>k. 
the  king,  though  he  and  the  chapter  have  a  comnnon  feal^  and  may  |*l*  J|'    * 
cham  it,  becaufe  he  is  not  ele^ve^  but  comes  in  by  collation.  ^^^  ^ 

38  £•  3.  19^  adjudged'.]  have  aid. 

[23.  A  ^iiiitfiftf  rito^/^fhallnpt  have  aidof  the  biihop.,  Contra 
32  £•  3.  Aid  40.  adjudged.] 

r  24.  A  tijbop  who  comes  in  as  vouchee  upon  his  own  warrantyy,  s«e  (N)  pt 
ihall  have  aul  of  the  dsaa  and  chapter.    5  £•  2.  Aid  167.  ad*  l.  s.  c. 

R3  tn.  If 
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r  25.  If  a  dean  of  a  free  chappie  of  the  king',  who  has  not  a  cwent 

feal  nor  coUsgiy  has  a  church  appropriated  to  him  which  is  demanded 

by  a  writ  of  right  of  advowfon^  he  fhall  have  aid  of  the  king. 

33  E.  3.  Aid  del  Roy  103.  by  all  the  juftices,  praeter  Thorpe.] 

.  .  [  26.  If  the  king  h^  feifed  of  the  pojfeuions  of  a  prior  alien  in  the 

r  224.  1  ''^  of  war ^  and  after  leafes  thein  to  the  fame  prior  during  the  war^ 

rendering  rent,  the  prior  in  an  annuity  mall  have  aid  of  the  king, 

though  he  be  a  prior  perpetual,  not  rcmoveable,  and  though  the 

charter  of  the  leafe  be  that  he  (hall  difcbarge  all  charges.    20  £.  3. 

Aid  2.  adjudged.] 

Fol.  177.  (X)     In  what  ABions  it  fhall  be  granted. 

•  Fitzh.  .  [  I.  TN  zfcire  facias  to  execute  an  annuity  againfi  a  parfon  upon  a 
^t^*  s^'c ^*  y«^^zw^7//  againji  the  predeceffor,  in  which  no  aid  was  grant-- 
—Br.  Aid,  ^^>  ^^  defendant  fliall  have  aid,  bccaufe  there  may  be  a  releafe 
pl.78.atthe  after  to  the  patron,  but  it  does  not  appear  whether  the  firft  judg- 
i'  H*^"^"  "^^"^  ^^  ^y  Nient  dedire.  ♦  19  H.  6.  44.  adjudged,  f  8  H.  6.  23. 
ILi  it  '^  adjudged,  24.] 

agreed  that  fucceflbr  (hould  have  aid  in  fcire  fauas.  f  Fitzh.  Aid,  pi.  63.  64.  cites  S.  C— 

>  Br.  Aid,  pi.  76.  cites  S.  G. 

•  *  Br.  Aid,  [^2.  [So"]  in  a  fcire  facias  to  execute  a  judgment  in  a  writ  of 
s.  c.^ac-^  annuity,  in  which  the  predeccflbr  of  the  defendant  had  aid  of  the 
cordingly,  father  of  the  patron  which  now  is,  the  defendant  fliall  have  aid,  the 
bu5  cites  judgment  being  by  nient  dedire,  becaufe  perhaps  the  plaintiff  had  after 
F?tSi.Scire  ^^l^afed  to  the  patron.     *  41  E.  3.  20.] 

Facias,  152.  contra.  ■  Fitzh.  Aid,  pi.  112.  cites  S.  C.  that  the  aid  was  ^nted  by  advice  of 

the  court. 

■ 

•  Br.  Aid,        [3.  Contra  *  44  E.  3.  18.  adjudged,  but  it  does  not  appear 
'  s^'c  ^*  ^*^"  whether  the  judgment  was  by  *  nient  dedire,  and  fo  46  E.  3.  6.  b, 

cording^,    adjudged.] 

becaufe  his  predeceflbr  had  had  the  aid  before.    Q^od  nota.  Fitzh.  Aid  Je  Roy,  pi.  57* 

^  cites  S.  C. 

f  A  man  brought  annuity  at^aind  a  parfon,  who  prayed  aid  of  the  pntron  And  ordinary,  and 
they  were  returned  fummoned,  and  would  not  appear,  wherefore  he  con fdTrJ  the  2<SU(>n,  and 
died/  and  afterwards  the  recoveror  fued  fcire  f.icias  on  the  rccoery  ngaiiift  the  fuccelfor,  who 
prayed  aid  of  tliem  again  ;  2nd  held  that  he  Aiould  have  aid,  and  yet  ihey  were  the  fame  perfons 
that  ipade  default,  and  would  not  appear  before.    ■  Fitzh  Aid,  pi.  6r.  cites  Trin.  7  H.  6, 

38.  Br.  Aid,  pi.  71.  cites  S.  C.  3c  S.  P.  but  fays  that  the  fame  perfon  tiiall  not  hare  aid  aC- 

teru'ards  in  fcire  facias  on  the  fame  judgment. 

Fitzh.  Aid  [  4.  But  if  in  fuch  cafe  the  defendant  alleges  a  releafe  between  tbi 
tv.^cHw^^'  j^i^^"^  ^nd  fcire  facias,  aid  fhall  be  granted.     46  E.  3.  6.  b.] 

^.  C.  but  I  do  not  obfcrve  S«  F. 

•  Pr.  Aid,  [  5.  ^So]  In  a  fcire  facias  againft  a  parfon  to  execute  an  ail- 
s' c^'*^'^^^  nuity  upon  a  judgment  againft  a  predeceflbr,  in  which  aid  was 
t  Fitzh.  granted,  and  the  patron  and  ordinary  fecerunt  defakam,  and  the  dt^ 
Aid,  pL6i.  fendant  acknowledged  the  a£tion,  this  fucceflbr  fhall  have  aid,  becaufe 
s'p.^mll  ^^  '"^y  ^^  reieafed  after.    *  14  H.  6.  8.     f  7  H.  6.  38.  b.] 

wa^  aereed  there,  thr^t  if  the  fame  parfon  or  tenant  for  life  who  has  aid,  and  the  patron  and  or- 
dinary, or  he  in  leveiiion,  in;ik.es  default,  and  the  demaudaut  recovers,  then  the  famo  pArfoo  or 
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^nant  f»r  life  (hall  not  have  aid  la  fcire  facias  upon  the  fame  iadgmetit^  k  toncot*dat  Prifot. 
34  H.  6.  2.    But  it  was  not  adjudged.     Br.  Aid,  pi.  72.  cites  7  H.  6.  3^. 

[6.  But  in  a  fcire  facias  to  execute  an  annuity  againft  a  parfon,  *  Br.  Aid, 
upon  a  judgment  againjf  the  predecejjor^  he  (hall  have  aid.  ♦  12  H.  4.  s  c^n^" 
4.  b.  f  19  H.  6.  2.  b.  becaufe  there  may  be  a  releafe  after.]  »  H.  6. 23. 

according- 
ly,      t  Br.  Aid  del  Roy,  pi.  44.  cites  S.  C^— Fitzh.  Aid  de  Roy,  pi.  %o,  cites  S.  C.  but  S.  P. 
does  not  appear  eiiher  in  Br.  or  Ficzh.  as  to  tlie  releafe. 

[7.  [5?//j  In  a  fcire  facias  to  execute  a  judgment  had  agdinji  ("  22lt  1 
th  defendant  himfelf  in  annuity,  the  defendant  fliall  not  have  aid*  Br.  Aid  pi 

12  n.  4«  1 8.  J  55.  cites 

S.  C. 

Fitzh.  Coonterplea  del  Aid,  pi.  17.  cites  S.C.  that  annuity  was  brought  againft  a  parl'on,  and 
alJegcd  fcifin  by  the  Iiands  of  the  defendant,  who  prayed  aid.  It  was  anfwercd  by  Norton,  that 
the  i>hinti(f  had  alleged  feifin  by  defendant's  hands,  as  in  fcire  facias  on  recovery  againft  the  de- 
fmdaat  himfelf.  But  per  Thim.  this  aOion  is  to  try  the  right  of  the  annuity,  which  Ihall  not 
be  dune  without  maknig  the  ordinary  and  patron  party,  &c. 

In  (cW€  finias  ypcn  recovery  m  writ  of  tiwtuityy  the  defendant  (hall  have  aid  of  the  patron  and  ordinaryy 
and  yet  e^oi^n  does  not  lie  for  the  patron  and  ordinary  at  the  day  of  the  fummons  ad  auxiliau- 
dum,  by  reafon  of  the  ftatute  of  W.  2.  cap.  45.  which  oufts  delays  in  fcire  facias.  Br.  Aid»  pi. 
107.  cites  39  H.  6.  50. 

[  8.  So  if  he  bad  aid  of  the  patron  and  ordinary,     7  H.  6.  39- 
17  E.  3.  56.  b.  admitted.] 

[  9.  [-fi«/]  In  a  fcire  facias  to  execute  an  annuity  againft  a  *  Br.  Dean 

parfon,  upon  a  judgment  againft  his  predecejjor^  in  which  aid  was  ^'^  &c  ^i 

granted  of  the  patron  and  ordinary,  the  defendant  (hall  have  aid.  g.dtesS.C. 

But  it  does  not  appear  whether  the  firft  judgment  was  by  nil  dicity  &S.p.-- — 

or  how,  becaufe  there  may  be  a  releafe  after  to  the  patron,  to  ^['^^'  ^}^^^ 

which  the  parfon  is  a  ftranger.     *  8  H.  6.  23  b,    38  £•  3,  25.  s.b.i-^ 

adjudged.  1  D.26.  pi. 

'     **      -*  169.  Hill. 

28  H.  8.  S.  P.  admitted  generrdly,  without  mentioning  the  reafon. 

[  10.  [So']  In  a  fcire  facias  againft  a  parfon  to  execute  a  judg-  *  Per  Bab- 
ment  had  in  a  cejfavit  againft  a  predecefibr,  the  defendant  fliall  have  Cotf^  ^^ 
^d^  becaufe  there  may  be  a  releafe  after  the  judgment.     10  H.  6.  (haUlwve 
J.  b,  adjudged  contra,     8  H.  6.  24.  33.  b.  Dubitatur.]  aid  as  weU 

^  here  as 

tipon  a  recovei7  in  writ  of  annuity.  But  contra  per  Pafton,  Strange,  and  M:irtii\ ;  for  annuity 
cannot  be  granted  to  bind  the  fucceffor  without  the  patron  and  ordinary,  and  tliere  the  fuccelfor 
may  falfify  the  recovery.  Contra  upon  a  recovery  in  pracipe  quod  reddat,  as  here ;  for  prxcipe 
quod  reddat  is  well  brought  againft  tenant  fc^r  life,  and  he  (lull  not  have  aid  in  fcire  facias,  buC 
i?  put  to  his  writ  /)f  error  or  attaint ;  and  a  parfon  has  a  better  cft.^te  than  for  tcim  of  life :  tor  he 
niay  join  the  mife,  and  by  his  alienation  the  patron  cannot  enter,  5cc.  Q^xre  of  the  aid.  Br.  Aii', 
pt.  7^.  cites  8  H.  6.  24.  Br.  Dean  and  Chapter,  &c.  pi.  $,  cites  S.  C.  &  S.  P.  as  to  the  prcci^ie 
^uod  reddat,  by  the  b:ft  opinion.— —Fitzh.  Aide,  pi.  63.  cites  S.  C»  as  to  the  ceifavit. 

[11.  In  a  writ  of  annuity  aid  fliall  be  granted  of  the  patron  and  *  Fit2?i.Ai  I 
ordinary.  *  46  E.  3.  6.  b.  f  6  H.  4.  5.  becaufe  the  church  is  ^^l^l^i,^^' 
to  be  charged  by  the  recovery.  2  H.  6.  8.  b.  7  H.  6.  X  ^9*  b-  s.c.&s.r. 
**  38  b.  39.  1 1  H.  6.  f  9.  II  10.  b.  20  H.  6.  46.  6  E.  XX  43.  admitted. 
9H.  5.  14.  8R.  2.  AiddelRoy  116.  adjudged.  20  E.  3.  An-  Cotmir^^ 
nuity32.    16  E.  3.    Annuity  23.  adjudged.]  del  Aid,  ^1. 

13.  cites 
S.C.  J  Fitzh.  A'd,  r'»  59-  cites  S.  C.  in  debt  for  annuity-— Br.  Aid,  pi.  70.  cites  S,  C. 

••  Fitzh.  Aid,  pi.  61.  c.tes  S.  C— Br.  Aid,  pi.  72.  cites  S.  C.  but  fee  pi.  3.  fupra  in  the  no  .!, 
fFitih.  Aid,  pi.  69.  cites  S.  C.-— Br.  Aid,  pi.  X41.  cites  S.  C«  ■      See  iU";  pi.  2.  3.  r  V; 

R  4  pi  ;. 


225  9ltl  [o^  ^  Common  Perfon.] 

fl.  5.  n  Br.  Aid,  pL  t43U  cites  S.C.— -«>Br.  Aid  de  RojTt  pi.  105.  cites  S.  C— •Ste(YV 

51.  7.  $.  C*       XX  Fitzh.  Aid>  pL  87.  cites  Mich.  6  E.  4.  3.  S.  P.  and  feems  10  be  S.  C.  i&teuded  b/ 
.oil,  but  mifprioted. 

•  Br.  Aid»  [12.  So  sud  fhall  be  eranted,  although  feifin  be  aUiged  hy  the 
pL^SS,  cites  1^^^  ^^^^  difittdant  hin^iJf^  [and]  though  tht  aaUn  ht  brought  d 
fitz'h.  his  mun  fubftra&im.     *  12  H.  4.  18.     13  R.  2.    Aid  US*  aiU 

Coanterple  judged     lo  £.  3.  Aid  132.  adjudged.] 

del  Aid)  pl« 

37.  cites  S.  C»      "Sec  pi.  7.  fupra  in  ths  notes. 


See  f opn, 
pi.  z.  5bc 


r  226  1  [  '3*  I**  ^*'  y^  '*^  arrearages  of  an  annuity,  ty  ««  execKttr 
*  Fitih.  H^^^  ^  parfofiy  he  fliall  have  aid.  *  i  H.  6.  6.  f  2  H«  6.  8. 
Aid,  PI.4S.  adjw^;ed.    ;(  7  H.  6.  19.  b.] 

cites  S.C«-— 

Sr.  Aid»  pL  105.  cites  S«C.  that  he  was  executor  of  a  prebendary,  and  had  aid  of  the  patroo  and 

ordinary.  < 

')>  S.  P«  For  though  this  a^on  he  but  a  pcrfonal  a^on,  yet  becaufe  the  plaintifTcouo'ed  opon 
annuity  by  prefcription,  which  title  here  may  be  tried,  chtfefvire  it  goes  tothe  right.  Br*  Ai4> 
pt  4.  cites  S.  C.        X  Pitzh.  Aid,  pi.  59.  cites  S.  C.-»-Br.  Aid,  pi.  70.  cites  S.  C. 

TUz^  Aid,  [  i^  But  in  debt  lor  die  arrearages  of  an  annuity  a^nft  a  par* 
S.  c^im^  ^"»  brought  by  an  executor  upon  the  grant  of  an  annuity  by  the  de- 
the  diver,  fendontfor  the  life  of  the  teftatory  he  fhall  not  have  aid^  becaufe  this 
fiiy  be-        d»es  not  charge  the  church.     2  H.  6.  8.  b.l 

tween  this  ®  '' 

and  the  foraicf  plea,  does  not  appear  there. 

[15*  In  a  fcire  facias  to  execute  a  fine  of  the  man^r  ofE.  againfi 
J.  S.  who  is  nutfter  of  the  hofpital  of  the  Jaid  E.  fo  that  this  is  M 
defeat  bis  nanuj  he  mall  have  aid  of  the  patron  aad  ordinary.  2 
£.  3.  48.  adjudged.] 

cxwuior'*  f  \^'  ^"  ^*^  againft  a  parfon  for  a  pain^  for  mn-payment  of  an 
^,^^^^/>,,^„^^  annuity^  he  fhall  have  aid  of  the  patron  and  ordinary;  for  die 
•Foil 78.  church  Ihall  be  *  charged  by  this,  f  7  H.  6.  10.  b.  adjudged.  40 
^  -,-  -I  E.  3.  4.   8  H.  6.  6.   9  H.  6.  56.]  ^  J    ^ 

of  ilie  pre- 

deceObr  Ihall  not  he  thereof  charged.    Br.  Aid,  pi.  70.  cites  S'.  C— .Fitxh.  Aid,  pi.  59,  citflS 

S.  C.  and  the  church  (hall  be  cliarged  with  the  nomine  pcoc  as  well  as  with  the  annuity. 

Br.  Aid,  pi.       [  1 7.  In  a  fcire  facias  to  execute  a  judgment  in  an  annuityy  if  i« 

|?c.!^  thejirjl  aOion  the  parfon  had  aid  granted  of  the  patron  and  ordinaryx 

See  fupra  and  they  would  not  joiny  and  then  the  parfon  «  acknmoleged  tik 

pi.  I.  a^iony  this  fucceflbr  fhall  have  aid.     14.  H.  6.  8.1 

Jcc*  ^  -* 

•  See  pi.  3.  in  the  notes. 

Br.  Aid,  pi.      [  ig.  The  fame  law  in  fuch  cafe,  if  Ac  judgment  bad  heen  rivca 
Tc.  upon  the  default  rf  the  parfon.     i+H.6.8.]  ^ 

co!  dii  ^^*      C  ^9-  *«  '/  the  parfon  in  fuch  cafe  had  traverfid  tba  title  of  die 
s,  c.  ac-       aftion,  and  this  had  been  found  againjl  hiniy  the  fuccefibr  fhoidd 
M.'dingiy.     have  aid  in  this  fcire  fiicias^  becaufe  there  may  be  a  rdeafe  after* 
38  E.  3,  1 8,  b.  adjudged.    Contra  *  1+  H.  6.  8,  Curia.] 

pi^Ji  ^iws  ^  ^^'  ^^  ^"  *  ^'^^  ^  ^  annuity  the  parfon  hath  nat  any  aid  oftbi 
fc."c.  ac-  P^!^,"  ^^  ordinatjy  but  he  traverfes  the  title  of  tba  pUtintig^  and 
cordinfiy.     this  IS  found  a^ainJl  bim^  [yet J  in  a  fcire  facias  figainfi  tht  Jutt^- 

6  fr^ 


SiQ  [of  a  Ccmunon  Perfon.]  S26 

£r,  he  (hall  tore  ai^  beoiufe  there  mav  he  a  rcleafe  after.  Contnu  otherwif* 

in  eovrty  or  ro^todefvolu 

[  21.  The  fame  law  though  the  ^^fr^n  tfju/  ordinary  jcin  in  ^i^ 
in  the  writ  of  annuity^  became  there  may  be  a  releafe  after.  Contra 
14  H.  6,  8.   Curia.} 

[2%.  So  if  in  201  annuity  aid  be  grantti  ef  the  king^  and  afier 
fiviral  pro^idindo^s  granted  the  plaintiff  rnwersy  yet  in  a  Icire 
6cias  againft  the  fucceflbr,  he  (hall  have  aid  again  of  the  king, 
becaufe  diere  may  be  a  releafe  after.    17  £•  3.  50.  b,  adjudged.] 

[  23.  Iq  a  mortdanceftor  againfl  a  farfon^  he  mall  have  aid  of  the  *Br.Aid»pI. 
patron  and  ordinary,    8  Affi  36,]  1^6.^ 

Fitzh.  Aid,  pL  157^  cites  S.  C* 

[)4«  In  a  precipe  ^uod  nddat  againft  a  parfony^r  the  gkhe  f  227  1 
lendj  he  ihall  have  aid  of  the  patron  and  ordinary,  becaufe  he  hath  p.  .^ 
net  the  meer  right,  and  the  patron  and  ordinary  will  receive  pre-  pl.^^^.  cite! 
judice  thereby,    3  £•  2«   Aid  ^64.  adjudged.    Contra  *  8  H«  6.  s.c.butnoc 

pL  76.  cites  S.  C.       ■  .Br.  ]>eaa  voA  Chapter,  pi.  S.  cites  S.  C.  but  not  exadUy  S<  P_  

See  pi.  27.  in  the  notes. 

f  25.  8a  he  (ball  have  aid  in  aformedan  againft  him  for  die  land  *  Fitzh. 
which  he  hath  as  parfon,    *  17  E.  3.  58.  b.  adjudged,     18  £•  3.  Aid,pi.i37, 

54.  b.]  ^  cuesS.C 

[26.  So  he  (hall  have  aid  in  a  writ  of  entry  for  rent.  21  E.  3.  Fiuh.  ai^ 
55.  b.  adjudged.]  P|-J5-»- 

Ibid. pL  182.  cites  S. C.  i  ■■  iwiWrit  of  entry  in  nature  of  nffife  againfi  the parfin  of  N,  Who  faid 
that  the  hmd  is  parcei  of  bii  gUbtf  and  prayed  aid  of  the  patron  and  ordinary,  and  was  oulled  by 
award;  for  he  ihall  not  luve  aid  in  this  action*  becaufe  he  isfiftpoffH  in  of  l^s  o%tm  wrav^,  and 
therefore  fliaU  have  aid  of  none  unlefs  he  be  named  in  the  writ.  Br.  Aid,  pi  59*  cites  9  H* 
5-  n» 

.^f'y  '*  '^/^  ^^"J^  theparf>n  of  D*  who  prayed  aid  of  tlie  patron  and  ordinaryt  and  faid  that 
this  is  parcel  or  bis  glebe ;  quaere  j  for  there  was  no  more  faid  of  it.  9r.  Aid,  pi.  93.  cites 
4  H.  6. 1. 

[27.  So  he  (hall  have  aid  in  a  cejavit.     ♦21  E.  3.  55.  b.  •F/t^^J- 
1 22  £2-2!  -^^^^  P^  5$- 

+  *^^'  3"  3' J  cites  sx. 

and  Ibid.  pi.  i9i«  dces  S.  Ciii«-«<See  (A)  pL  8k  S.  C.  Infra,  pi.  37.  S.  C.         %  Fitzh.  Aid,  pi.  3. 
cites  S.C 

In  feire  facias  brought  bjr  one  as  heir  upon  a  recovery  in  ceifavit  againft  a  parfon,  the  defendant 
who  Wis  the  Ibccef&r,  pleaced  that  he  found  the  church  feifed  of  this  land,  and  that  it  was  parcel 
of  the  glebe,  and  fo  had  been  time  out  of  mind,  and  prayed  aid  of  tiie  patron  and  ordinary,  and  it 
was  granted.  Fitz.  Aid,  pL  63.  cites  Hill.  8  H.  6.  24.——  Br.  Aid,  pi.  76.  cites  S.  C.  accordingly. 
"i^— Br.  Dean  and  Chapter,  pL  8.  cites  S.  C.-»— See  (Q^)  pi.  10.  S.  C. 

[  28.  In  an  aSlion  again/f  a  hijhopfor  landj  or  other  freehold,  he  Fitzh.  Aid, 
ihall  not  have  aid  of  the  prior  and  chapter.    18  E.  3.  7.  b.]  §lc!— " 

See  infra,  pi.  40. 42.  S.  C— (U)  pi.  18.  S.  C 

f  29,  IBut]  Vide  5  £.  a.  Aid  167.  The  bifhop  had  aid  of  the 
dean  and  chapter  in  a  praeipe  quod  reddatJ] 

[  30,  In  zfiire  facias  to  have  execution  of  a  fine  agdinji  a  pre^ 
hendary  of  certain  land,  the  prebendary  (hall  have  aid  of  the  patron 

uA^4iMxy^    20£*i%  Aid  30. 1 
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[  31.  ^^  aid  lies  ib^gh  his  name  of  prebendary  is  to  be  defeated 
,  hy  this  writ.     20  E.  3.  Aid  30.  J 

[  32.  In  a  juris  utrum  the  parfon  fliall  have  aid  of  the  patron  and 
ordinary,  becaufe  he  may  lofe  the  land  for  ever  in  this  writ.  Con- 
tra 9  H.  5.  14.  per  June.] 
Md'thlf  f  33-  In  a  writ  of  right  brought  againft  a  f^arfon,  he  fliaB  hare 
he  who  ?'^  ^^  *5  patron  and  ordinary,  though  he  found  mt  the  church  feifedy 
may  main-  i^  be  claims  it  in  the  right  of  die  church,  and  had  recovered  it  before 
tain  writ  of  in  a  juris  utrum.     3  E.  2,  Aid  164,  adjudged.] 

advowfon  fliall  not  have  aid  of  the  patron  and  ordinary  if  be  be  impleaded.    Thcl.  Dig.  10.  lib.  f. 
cap*  22.  f.  9*  cites  Pafch.  5  E.  3.  foL  189. 

[  34,  In  an  aSion  of  trefpafsfor  cutting  his  treesj  if  the  defendant 

fays  that  he  is  parfon^  and  Uiat  the  place  where^  &c.  is  parcel  of  the 

glebe  of  his  re^ory^  upon  which  they  are  at  iffue,  the  defendant 

fcall  have  aid  of  the  patron  and  ordinary,  becaufe  he  himfelf  is  tenant 

of  the  freehold.     12  R.  2.  Aid  121.] 

[  228  ]        [  35.  In  a  cejavit  againft  a  parfon  of  his  own  ceffer^  if  die  temnt 

j~  ,'_  -^  fiy^y  tftat  he  holds  the  land  as  the  demandant  has  acknowledged^  he 

Fol.  179.  ^^'1  "o^  ^^^^  a'd  of  the  patron  and  ordinary.     17  E.  2.  Aid  170. 
a    -        1  adjudged.] 

[  36.  In  a  replevin  by  a  parfon^  if  the  defendant  avows  upon  the 

plaintilF  ioijervice  arrear^  he  fliall  have  aid  of  the  patron  and 

.  ordinary.     Contra  17  E.  2.  Aid  170.  per  Devon,] 

pMs.  dies  ,    f  37;  In  a  ceffavit  again/}  a  vicar,  if  \i^  found  his  church  feifei, 

S.C.  and      "C  fliall  have  aid  of  the  patron  and  ordinary.     21  E.  3.  55,  b.  per 

.ibid.pLi8z.  Hill  (aid  to  have  been  adjudged.] 

cites  d.  \^» 

Sec  (A)  pL'8.  S.  C.  fupra  pL  27.  S.  0» 

Jdf^Vc:  ^ff;  ^i^  ^f  f.  ''«'««"0' be  brought  <7^«/«/?  a  parfin  vfm  a 
fer  cui-.—  i^""^  ''y  *«=  Pa"on  himfelf  without  the  confirmation  of  the  patron  and 
Fiuh.  Aid,  ordinary^  he  fliall  not  have  aid,  becaufe  he  himfelf  is  party  t»  die 
Pl.^5i.  cites  grant,  and  this  fliall  not  charge  the  church,    %  H.  6.  12.] 

?  it  dj«  \  39-  ■»«'  he  fliall  have  aid,  ,/  the  grant  was  confirmed  by  the 
s.  <5^And  P^Vi'^P  *"°  ordinary,  becaufe  he  himfelf  is  party  to  the  grant,  and 

Sfl's  dif;  /f  •  *•  1  *v5f  ftall  have  aid  in  annuity  upon  his  own  gr^ 
pL^jS^u.  j„A,,A  „  «»rfm*i  fey  the  prior  and  chapter,  although  he  himfelf  be 

Sec  pi.  »8.  »**""??  "  *«  priory  and  chapter,  for  this  will  charge  the  biflwp- 
44.  S.C.     nek.    Contra  18  E.  3.  7.  b.l  *    ucuuk^ 

audfee(U)  pi.  i8.  J    /       J 

S.C M  he  ihaU  have  aid,  although  a  deed  ofconfirmatim  of  the  patron 

ni'>o/"'  St- °!?"?^  *'-^"^'  ^°'  ^*=  P"^  *•«»  not  know  whetheiit be 
tec.     **'"'«lc«'.    40  E.  3.  3.  b.  adjudged.] 

[  42.  S. 
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{42.  Sc  in  an  annuity  a^ainft  zhijhop  upon  a  grant  of  the  pre-  ^itzh.  Aij^ 
deceflbr,  with  the  confirmation  of  the  prior  and  chapter,  he  ihall  s^'c  — SoT 
have  aid  of  the  prior  and  chapter,  though  he  himfelf  be  fovereign  (iJ)*pL  i8. 
of  the  priory  and  chapter.     i8  E.  3.  7.  b.  adjudged.]  and  fupm 

43*  Note  for  law  in  an  indicavit^  that  if  a  vicar  be  impleaded  of  ^'^"  ^' 
41  thing  touching  his  vicarage^  he  fliall  have  aid  of  the  parfon ;  quod 
nota.     Br.  Aid,  pi.  143.  cites  31  H.  6.  7. 

44.  Aid  lies  in  writ  of  entry  in  nature  of  ajfife^  though  it  lies  not 
in  ajjifen    Br.  Aid,  pi.  123.  cites  4  E.  4.  14.  admitted. 


(Y)    Spiritual  Corporations.     Of  'whom  they  fliall  [229  J 
have  Aid,     Of  the  King.    [Or  others.] 

[  I.  IN  an  action  againfi  an  abbot  of  the  foundation  of  the  iing,  F»t2h. 

*   which  win  charge  the  abby^  he  fliall  have  aid  of  the  king.  pi°"'^^j^' 
6  H.  4.  5,  b.]  Aid,  pi.  13. 

C)tes  S.  C. 

[  2.  But  in  an  annuity  againft  an  abbot  as  parfon  appropriate  Fitzh. 
of  a  church,  he  fliall  not  have  aid  of  the  king.     6  H.  4.  5.  b.  ad-  Coumcrpafl 
judged.]  ^^^  At**'  P^- 

.J     9      J  13.  cites 

S.  C.  accordingly  ;  for  by  Huls,  a  man  ihall  not  have  aid  but  of  thing  in  deroand,  or  of  the  thin|; 
out  of  which  the  thing  is  iffuinT,  and  the  annuity  is  not  ilTuing  out  of  the  abbey.— And  Hankford 
faidthat  there  is  a  great  diverfity  where  he  holds  in  proprios  ufus,  and  where  not ;  for  when  he 
holds  in  proprios  ufus,  it  is  parcel  of  th© abbey,  in  which  cafe  if  the  abbey  be  recovered,  2cc.  tlic 
patronage  of  the  abbey  is  fo  hv  charged,  but  not  fo  in  the  other  cafe.  And  Thirn.  bid  them  Co 
lake  aid  of  the  patron  and  ordinary  without  the  king,  &c.  1 1  H.  4.  6.  a.  pi.  27. 

[3.  In  an  annuity  againji  a  parfon^  if  the  hijhop  be  patron  and  Br.  Aid,pfl. 
9irimarj^  and  the  temporalties  feifed  by  the  king  for  caufe^  he  fliall  g  'q^^^ 
have  aid  of  the  bifliop  and  king.     40  E.  3.  3.  b.]  Fitzh.  Aid, 

pl  109.  cites 
•  S.  C-  Scire  fjeias  again fi  m.-\fler  of  an  mfp'taly  who  fiid  that  the  hojpital  if  of  the  prefentation  ef 

the  hijhi^fef  S.  tvlo  die  J,  and  the  temporalties  ft  if  d  into  the  king's  hands,  the  hcfpital  ^oidtdy  and  the  ksng 
gave  it  to  the  defendant  for  life  by  patent,  which  is  here,  and  prayed  aid  of  the  kin^  by  reafoa  of 
the  temporalties  yet  in  the  king's  hands.  Br.  Aid,  pl.  2.8.  cites  44  £.  3.  1 1.— — Per  Belk.  he 
may  implead,  and  be  impleaded,  and  ihall  have  writ  of  right  of  his  poflellion.  But  per  cur.  he 
ftalj  not  have  %vrit  of  right,  but  juris  utrum  as  a  parfon  j  per  Thorp,  if  he  has  college  and  com* 
iRon  feal,  he  (hall  not  have  aid  no  more  than  an  abbot  or  dean  \  quod  nota.  Br.  Aid  del  Roy^ 
pl.  15.  cites  S.  C. 

[  4.  .So  if  the  temporalties  are  in  the  king  by  vacancy  of  a  bijhop-^  Br.  Aid  del 

rhk.    4H.6.,o.bO  «°^ftS4. 

I.  and  feems  to  be  the  cafe  intended. 

[  5.  So  if  the  temporalties  are  in  the  king  by  vacancy  of  a  *  Br.  Aid, 

hijhoprick  tvhich  is  patron  to  a  prebend  or  parfonage,  if  the  pre^  pl-H^-cites 

bendary  be  fucd  during  the  vacancy^  he  fliall  have  aid  of  the  king,  pitzh.  Aid, 

*  11  H;  6.  9.    19  E.  J.    Aid  del  Roy,  5,  adjudged.]  pi.  69.  cites 

In  trcfpafs  the  defendant  juTtfrd  for  ccffiht^m  in  a  "jua/Iefoi!,  and  becaufe  \X.  belonged  to  the  hifhop  cfN", 
and  xi:MtieMpcr*,lt:es  are  fei/ed  tuto  the  kind's  hard.j  ptmiir^y  the-writ,  therefore  the  defendant  Ihall  have 
aid  of  tite  Kin;;  before  iline  joiiiCiS  an  l.c  (liouiil  have  vi'here  the  king  is  paity  ;  quod  nota.  Br* 
Aid  del  R^'Yi  pl«  loiJ.  cite*  11.  3.  ij. 

[  6.  But 


22g  ZiH  [of  a  Common  Perfon.] 

»r  AW  r  *•  But  if  a  KJb9prlck  be  /«/?  of  a  bifhop  irf  /*/  #iiw  jT^i'MiC 

pL  141'      (hdl  not  have  aid  of  the  king ;  for  there  the  bifliop  with  his  chap- 
cites  S.C..-  ^^-  jjjgy  diarse  Ae  church  without  the  king.     1 1  H.  6.  9.] 

Fit«h.  Alii,  /  Q 

yU  69.  cites  S.  C. 

Br.  Aid,  [  7.  5tf  if  the  patron  be  in  ward  h  the  Ungr  the  parfon  (hall  have 

f}-  »^'       HA  of  die  patron  and  king*     li  H,  6.  lO*  b,] 

Si?S.  P.  and  that  he  ihail  have  it  of  the  ordinanr  alfo ^Br.  Aid  del  Roy,  pL  105.  dtct 

$.  C. 

r  2-50  1  r  8.  In  an  tfM  againji  the  prefenfa  of  the  Ung  rf  parcel  ef  bit 
L  -^  J  glebe^  the  parfon  fhall  have  aid  of  the  king»  though  the  kii^  bd 
2»'r^      the  prefcntauon  but  hac  vice,  43  Aff.  13.  adjudged.    Quaere] 

St«  S  c!  and  Brooke  fays  that  hence  it  fccros  that  the  pvfon  of  a  church  has  not  properly  the 
fee  iimplc  as  bifliop,  &c  have- Br.  Dean,  &c.  pi.  17.  cites  S.  C. tFitzh.  Aid  de  Roy,  pL  95. 

cites  S.C* 

rw^^n       [  9.  The  dean  §f  a  free  chappel  ef  the  king  of  thi  coBatm  f 
Fol,  180,  the  ling^  Oiall  have  aid  of  the  king,     33  E,  3,    Aid  dd  Rojr^ 

?it»h.  Aid,  r  10,  A  parjott  appropriate  fhall  have  aid  of  bimfe^  and  of  thfi 
l^ci  ""*    ordinary.     25  E.  3.  39-  adjudged  J 

BnCoon-         [  u,   A  parfon  (hall  not  have  aid  of  himfelf  being  patron^    J 

pi.  10.  dtes  S.  C. 

Br.  CoDQ.         [12.  But  he  fhall  have  aid  of  himfelf  and  an^jber^  h^ing  jointer 

pL  10.  cites  S«  C. 

♦  Br.  Aid,        [13.  He  fhall  have  aid  rf  the  patron^  thpugh  he  be  plaintiff  in 

P^-  'l^V  the  adtion.     *  H.  6.  1 1.     f  18  E.  3.  28.  adjudged.     |  22  E.  3. 3* 

a^fdingl  34  E.  3-   Aid  del  Roy,  in.  adjudged.   8  R.  2,  Aid  del  Roy,  lib. 

ly.—  adjudged.   26  E.  3.   Annuity  32.  adjudged..] 

Tiiah.  Aid,     •  "^ 

f.  68.  cites  S.  C.<— >See  (Q^)  pi.  9.  S.  C.               f  Fitxh.  Aid,  pL  141.  cites  18  S.  3.  %y.  S.  C 
Fiizh.  Aid,  pi.  3.  cites  S.  C— See  (X)  pi.  27.  S.  C- See  (  Qj.)  pL  lo.  S.  C. 

Br.  Aid,  [  i4^.  Aid  fhall  be  granted  of  all  thofe  wh$  have  power  ia  charge 

^•;Tr      the  church.     11H.6.9O 
cites  S.  C.  ^  J 

Jt  S.  P.  admitted.'     ■  ■       Fiiah.  Aid,  fd.  69.  cites  $.  C. 

In  Boniiity  againft  a  chantor  of  Exeter,  parfon  of  B.  upon  compofition  made  hetvreen  tlia  pre- 

decelTor  of  the  plaintiff  and  the  predeceffnr  of  the  defendant,  by  which  the  defeodanc's  predeoefiK 

granted  the  annuity  to  tlie  plaintiffs  predecefTor,  and  his  fuoceflbr,  for  tithes  which  'was  ooo- 

^rfned  by  the  patron  and  ordinary;  the  defendant  fsud  that  the  Bifhopof  Exeter  is  paCroo  of  the 

benefice  charged,  and  that  his  temporalties  are  feifed  into  the  king's  bands,  and  prayed  aid  of  tlit 

Icing*  and  of  the  bifliop  as  patron  and  ordinaiy,  and  of  the  dean  and  chapter,  becaufe  tbis  par> 

fonage  belongs  to  the  chantor  as  one  of  the  dupter,  and  bad  it  de  omnibus ;  quod  nata.    Br.  Aids 

pt  18.  cites  40  £•  3. 3« 

«  S.  P.  for        [15,  As  if  a  prebendy  of  which  the  hijhop  is  patron  and  0r£narj% 

'^i^a^d  ^^  ^^  ^^^  ^'^  ^^  ^'  ^^^  ^^  ^  ^^^  hijb^py  and  the  deam  md 
deaiTand  chapter^  becaufe  without  all  thefe  the  church  cannot  be  charged. 
chapter  are  *  ii  H.  6/9.  adjudged,    f  25  £•  3.  54.  adjudged^  although  tbix 

k 
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ii  rftbi  feviral  poffiffions  rftbi  Ufl>op.    In  33  £.  3.   Aid  del  Roy  «>«  body. 
103.  it  is  faid  thathe  fhall  have  aid^^*^  dianand  chaptery  with-  l^^^^^ 
9Mt  mentiming  the  bifi>opj  and  this  is  (aid  per  Fiflu]  s.  c*'*-^ 

Fitzh.  Aid» 

pL  69.  cites  S«  C.  f  Fitzh.  Aid,  pL  10.  cites  S.  C. 

[i6.  In  an  annuity  againfl  a  far/on^  he  fhall  have  aid  ef  botb  IX 16.  b.  pi. 
fifruis,  being  cf^rcemrs.}  ^^^i^%^ 

8.  P.  admitted*  ■■    S.P.  per  cur.  Obiter  Koy  ix.  and  cited  D.  26. 

[  17.  S9  if  the  king  and  common  par/on  are  coparceners  of  an  ad^  ^^  "• 
vtwfnty  though  the  king  (hall  have  all  the  prefentations  alonci  vet  ||  p'  ^^^^ 
the  paribn  thail  have  aid  ef  botb.    Trin.  3  Jac.  B*  R.  in  Harns's  accordingly 
cafei  Mr  Pophanu]  per  cur. 

[18.  In  an  annuity  againft  an  incumbent^  if  he  fays  that  A.  and  F  2^1  1 
B.  wen  feifed  of  tbe  manor  of  D.  to  tvbicb  this  church  wa^  appen^ 
dant^  and  an  accord  was  made  between  them  to  prefent  by  turns^  gg[  dtei 
and  A^prefented  him,  yet  he  (hall  have  aid  of  both  patrons.  22  Hen.  s.  C.  and 

6.  47.  J  fluUliav* 

aidofthen* 
and  of  the  ordinary,  fnnnifing  that  he  found  the  church  difcharged ;  by  tbe  beft  ^iniTTn, 
Fitzb.  Aid,  pL  76.  cites  S.  C.  '^ 

[  19.  So  if  one  coparcener  prefents  by  turn^  the  incumbent  (hall  S.  P»  aa4 
havt  aid  rf all  liit  coparceners.    22  H.  6.  47.  Curia.]  oS^whT 

preffloted  him.  But  Poele  denied  it»  and  after  nothing  of  the  matter  was  entered,  therefore  quaere* 
Br.  Aidy  pL  88.  cites  S.  C.  Fitzh.  Aid,  pi.  76.  cius  S.  C.  4(  S.  P.  and  (aye  it  was  affirmed 

in  a  manner  by  aU  the  juftices. 

/20.  Jn  an  annuity  againft  a  parfon  appropriate^  he  fhall  have 
rfbimfe^as  patron.    8  X.  2.    Annuity  53.  adjudged.] 

(Z)  Of  the  Ordinary.    [And  of  tbe  King  or  Patron 

together.] 

I  r.  npH  E  parfon  in  an  annuity  (hall  have  aid  rf'the  guardian  of  Br.  Aid,  pL 

tho  ^iritualties  of  the  bUhoprick,  the  tee  being  vacant.  |*q  .^ 
31 H.  6.  la  adjudged.]  pWh.  Aid, 

pl*  79*  cites  S.  C 

[2.  If  the  parfon  be  to  have  aid  of  the  kin^  as  patron,  and  of  Noy  n. 

tbe  ordinary,  he  (hall  not  upon  prayer  have  aid  of  the  king  onfyy  |'  p  ^ 

without  the  ordinary^  without  praying  in  aid  ^  both  together  \  for  cor<Ungly 

cthcrways  the  plaintiff  may  be  delayed  again  after,  which  is  not  agreed;  for 

rcafonablc,     Tr.  3  Jac  B.  R.  Harris's  cafe.    Per  curiam.]  l^m!^ 

ence  if  a  common  pcrfon  had  been  patror 


(A.  a)  Iff 
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oL  i8i.  (A.  a)     In  what  ASlions  they  fhall  have  Aid.    Aid 
^^'T^T'^  by  Coparceners. 

[  I.  T  N  a  fctre  facia:  upon  afine^  the  tenant  (hall  have  aid  of  her 
^  coparcener,  though  this  aid  be  in  lieu  of  a  voucher.    i6 
E.  3.   Aid  130.   adjudged.     33  E.  3.     Aid  del  Roy  109.   ad- 
judged] 

[2.  In  a  writ  of  mefne  againft  a  coparcener,  to  whom  the  fetvica 
Wire  allotted  in  purparty,  in  allowance  of  other  land,  fhe  fhall  have 
aid  of  her  coparcener.     3  £.  2.   Aid  163.  adjudged.] 

[3.  In  a  writ  of  admeafurement  rf  pa/lure  againft  a  coparcener, 
(as  is  intended  as  it  feems)  ihe  fhall  have  aid  of  the  other  copar- 
ceners.    32  £.  2.    Aid  178.  adjudged.] 
^^^^  "^p'       [  4.  In  a  cui  in  vita  one  coparcener  ihall  have  aid  of  the  other* 
cites^oE./.  30  E-  I-    Itincre  Cornubix  179.  adjudged.] 

It»Coi'nub.  and  feems  to  be  S.  C.  only  chat  the  word  (aid)  is  omitted* 

r2'?2l       [5.  In  a  quo  warranto  againft  one  coparcener  for  holding  co- 

'*   R      t  ^^^^^^  of  pleas,  fhe  (hall  have  aid  of  the  other  coparcener.     2  E. 

'   b.^citc?i*E.  3«  *  55-  b'  adjudged.     Co.  9.    Ab.  Str.  Mar.  28.  b.     2  E.  3* 

J,  29.  Ro-  B.  R.  Rot.  120.  adjudged  in  a  writ  of  error.] 

ger  Morti- 
mer's cafe,  and  there  9t^  not  To  many  fol.  as  55.  of  that  year  in  the  year-book. 

[6.  In  a  formedon  of  a  rent  againft  one  coparcener,  after  parti* 
tiony  Ihe  fhall  have  aid  of  the  other  coparcener,  though  the*rent  be 
only  in  demand.     8  R.  2.    Aid  del  Roy  1 16.  adjudged.] 

7.  If  two  coparceners  fnake  partitiony  and  afterwards  in  praecipe 
quod  reddat  againft  the  one,  fhe  prays  aid  of  the  other,  who  is  re- 
turned, warned,  and  makes  deiault,  yet  the  other  who  prays  in  aid 
ihall  deraign  the  firft  v^rranty  as  well  as  if  her  companion  had 
come,  and  the  other  fhall  have  pro  rata  againft  her,  and  fhe  who 
made  default  fhall  not  falfify  the  recovery.  Br.  Garranties^  pL  55. 
cites  4  H.  7.  2.   Per  Keble. 


(B.  a)    What  Coparceners  \or  Alienee  of  one']  (hall 
have  Aid,    In  refpedt  of  the  EJiate. 

Br.Coun-  |- j^  •fTTHERE  a  partition  is  made  without  title  of  coparcenary^ 
Aiid,"i.  7.  though  bv  this  they  are  coparceners  by  ejioppel  betweem 

cites  s.c—  tbemfelvesy  yet  they  mall  not  have  aid  the  one  of  the  others  for 
Fitzh.  they  fhall  not  delay  the  demandant,  who  is  a  ftransrer  thereto  by 
d^r'this.    nH.4.6o.b.] 

pi.  15.  cites  S.  C. 

J^it^h.  Aiil,  [  2.  As  if  two  intrude  afier  the  death  of  their  father^  who  w« 
citUMich.  ^^^  tenant  for  life^  and  make  partition^  they  fhall  not  have  aid 
13E.3.S.C.  the  one  of^the  odier,  becaufe  they  have  no  right.     17  E.  3. 

47-] 

[3.* 
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[  3.  So  if  baron  and  fmi  are  feifed  to  them  and  the  heirs  of  the  Fitzh.  AiJ, 
feme^  fo  that  the  baron  hath  but  for  life,  the  baron  dies,  and  his  P}-  U^- 
datighters  enter  and  maJ^e  partition^  and  after  the  wife  dies  without  ^^^^  ^•^' 
Idying  eiaim  to  the  eftate,  yet  they  (hall  not  have  aid  the  one  of  the 
odier,  becaufe  no  right  is  to  them  defcended.     Contra  17  £.  3^ 
46.  b.  adjudged,  for  the  not  laying  claim.] 

[4,  If  two  diffeifors  make  partition^  and  die,  the  heir  of  one  (hall  Br.  Aid, 

not  have  aid  of  the  heir  of  the  other.     1 1  Hen.  4..  60.  b.l  Pk^^»  ck« 

^  J  S.C.  buc 

S.  p.  does  not  clearly  appear.  Fitzh.  Couutcrplc  del  Aide,  pi.  T5.  cices  S.  C 

[  5.  So  if  two  recover  by  anion  ancejirel^  without  title^  the  one  Fitzh. 
Jhall  not  have  aid  of  the  other  after  partition,  though  between  ?*J "T-j^^l* 
diemfelves  they  are  coparceners  by  eftoppel.     11  H.  4.  6i.j  ,!  ciWs^  * 

Br.  Aid,  pi.  48.  cites  S.  C. 

[  6.  But  if  two  coparceners  have  a  title  ancejtre!^  and  enter  where  *  Fitzh. 
their  entry  is  not  lawfuly  and  make  partition,  yet  they  (hall  have  aid  Jo^n^^rp^e 
one  of  the  other.     ♦  1 1  H.  4.  60,  b.     f  17  Ed  w.  3*  46.  b.  j  ,}  ^^  P^ 

s.  c- 

t  Pitzh.  Aid,  pi.  136.  cites  S.  C. 

f  7.  Js  if  they  enter  upon  a  dejlentj  and  make  partition,  aid'  lies,  f  2'2  2  1 
having  a  right  anceftrel  by  defcent.     17  Edw.  3.  46.  b.     39  Edw.  p.  ^7 'a-7 

3-  4-  •>•]  ......  pi-  «3f. 

[8.  In  an  ad  terminiim  qui  prateriit^  if  the  writ  fuppofes  them  te-  cites  S.  C^ 

yuints  by  their  ancejior^  though  the  anceltor  had  but  for  life^  and  his 

daughters  entered  and  made  partition,  yet  they  fhall  have  aid  the  one 

of  the  other.     17  Edw.  3.  47.  b.]  j— ,  _i-^_  ,  ^ 

[  9.  If  tenant  in  tail  leafes  for  life^  and  after  aliens  the  reverfion  to   Fol.  182. 

another  by  fine^  and  dies-,  and  his  daughters  enter  after  the  death  of  «    -^     _j 

the  lejfte  as  coparceners^  and   make  partition,  in  a  fcire  facias  to  •  Br.  Aid, 

execute  the  fine  (though  this  be  to  defeat  the  caufe  of  their  prayer,  ^'J^^'  ^^'^^ 

and  their  entry  is  not  laivfid^  but  becaufe  they  have  a  right  ancef  Fitzh.  Aid, 

trelf)  they  (hall  have  aid  the  one  of  the  other.     Contra  *  21  Edw.  pi-  n.  cites 

[  10.  [So'l  if  tenant  in  tail  leafes  for  life,  and  aliens  Ae  rever-  Br.  Aid,  pi. 
fion  by  fine,  and  dies,  and  his  daughters  enter   after  the  death  ^5- c'tcs 
rf  the  leflce  as  coparceners,  and  the  one  takes  hujband^  and  has  Yxtih.  Aid 
ijiuy  and  die Sy  and  after  the  other  dieSj  and  tl  fcire  facias  to  exe-  pi  21. 
cute  the  fine  is  brought  againfi  the  tenant  by  the  curtefy^  and  the  other  ^'^*^^  ^-  ^• 
coparceners^  the  coparcener  (hall  have  aid  of  the  heir,  becaufe  they 
vt  in  by  defcentj  though  the  entry  of  their  anccjlor  was  not  lawful. 
21  Edw.  3.  15.] 
I       [  II.  If  two  enter  as  coparceners,  having  no  ancient  rights  and  Br.  Aid,  pi. 
I  £e  feiftdy  their  heirs  fliall  have  aid  one  of  the  other,  becaufe  they  ^S-^c'tes 
!  are  in  by  defcent.     21  Ed.  3.  15.  will  prove  this.]  FitzhTAid, 

I      £  12.  If  two  coparceners  make  partition,  and  zfeigniory  is  allotted  pi.  it.  cit^ 
U  OTUj  and  after  the  tenancy  efcheats  to  her,  (he  fhall  have  aid  after  ^'  ^• 
[  of  her  fifter,  for  this  tenancy  comes  in  lieu  of  the  feigniory.  16  E.  3. 
Age  46*  per  Thorpe.] 
£  13.  It  IS  no  gcMjd  <0unterpJea  of  aidj  that  the  ancpflor  by  whom 

they- 


233  dill  [of  a  Common  Perfon.] 

^Atydslm  did  not  tBeJiifedf  for  if  he  bad  a  rigbi J  though  he  did  not 
die  feiledy  yet  aid  lies.    Contra  2Q  £•  3.  6.  b*  but  quaere*] 
8te(£^a)         [  14.  In  a  cut  in  vitCy  if  ^jms^  ctparcemrs  in  gaveUindj  art 
pi.  S«  vouched  upon  the  warranty  rfthiir  anchor j  and  3  of  them  make  Je* 

fault  after  default j  by  which  feifin  ef  the  land  is  awarded  for  thru 
partSj  and  me  i^h  enters  into  warranty^  he  fhall  not  have  aid  of 
the  other  3,  becaufe  die  land  in  demand  never  de/cended  to  them  firm 
their  ancefior^  and  the  charge  is  now  equals  and  the  od^rs  have  loft 
their  part,  and  if  he  ihould  have  aid  of  them,  he  fhould  recover  alfo 
pro  rata  againft  them  for  his  part,  and  fo  he  ihould  not  lofe  fo 
much  as  £e  reft.  19  £dw.  %.  Aid  172.  adjudged.] 
ritzh.  Ai<!,  f\^.  No  coparcener  fliall  have  aid  unlefs  there  has  been  a  par^ 
pL^^'Otes  ^^'^^^  between  them.     19  Hem  6.  78.  b.    17  E.  3.  47,] 

S«e  (£.  a)  pL  a.  S.  C. 

«  Br.  Aia  [  x6.  But  e^ir  partition  one  coparcener  fliall  have  aid  of  the 
^lu  cites  ^^f^^^    «  2.0  Hen.  6.  2.    t  17  £•  3-  47O 

Fitth.  VoQcheri  pi.  35-  cites  S*  C.  f  Fitth.  Ai4,  pL  136.  cites  Mich.  17  E.  3.  S.  C. 

•  But  they  [17.  Coparceners  in  gavelkind  fhM  have  aid  one  of  the  odier. 
S?i^^'  *  "  «^-  4-  ^2-  b-     t  I?  Edw.  3.  12.  b.] 

cafe.    Br.  Aid,  pi.  46.  cites  S.  C.        ■  Fitzb.  Counterple  del  Aid,  pi.  14.  f  Fitzh.  AH, 

pL  1)4.  cites  S.C 

r  2  94. 1       [  <S*  If  ^^^  ^"^  ^^^^  coparceners  and  one  releafes  to  the  other 

Br.iUd  pi  ^**  "  ^fi^  impleadedy  (he  fliall  vouch  her  lifter  who  releafcd;  for 

67*  citn   '  this  acceptance  of  the  releafe  does  not  deftroy  the  privity  of  co* 

S.  c.  She  parcenary.     21  E.  3.  27.] 

vouched 

ber  filler  by  this  rele^e  of  the  one  moiety,  and  prayed  aid  of  her  for  the  other  mmety,  becaufe 
this  countervails  a  partition  in  law,  and  fo  is  the  opinion  of  the  court  there.«— «>See  (C  a} 
pL  a.  S.  C— — -(E.  a)  pi.  6.  S.  C 

5- ^-  Th-         f  ^9*  ^*^^*  ^^  tenant  in  tail^  the  reverfim  exbeQant  toher  aad 

dUte  they  Afr  Jyier  in  coparcenary^  and  flie  is  impleaded^  ibe  fliall  not  have 

two  cannot  ^d  of  her  coparcener,  becaufe  file  cannot  recover  pro  rata,  nor 

join  in  vouch  over  foe  this  land,  becaufe  flie  is  notfeifed  of  the  tail  im  co^ 

r^'^  P^'-^rjf'    »  H.  6.  16.  fudged.] 

is  a  llranger  to  the  elUte,  and  therefore  per  cur.  be  fliaU  not  have  the  aid ;  by  which  he  V0fuchp< 
himfelf  and  the  other  as  heirs  of  the  donor,  by  reafon  of  the  reverfion  to  them  defcended.  Br. 
Aid,  pL  6.  cites  S.  C.      ■  Fitzh.  Aid.  pL  5.  cites  S.  C.  ■  .Co.  Litt.  174.  b.  S.  P.  and  cites 

S.C.  ■■    ■       See(D.a)pLi.S.C. 

«  Fitzh.  [20.  If  coparceners  make  partition,  and  one  aliens,  the  eiieme 

T4.  cites  '  £•  I*  178*  intended  the  heir  of  the  coparcener  who  made  die 
II  H.4.2a,  partition,  diough  he  pleads  he  has  the  eftate  of  one  of  the  OH 
Br  coui).    parceners.] 

terple  de  Aid,  pL  04.  cites  S.  C^^Br.  Aid,  pi.  46.  cites  S.  C.  f  ritzh.  Aid,  pL  17!. 

cites  Pafch.  32  £.  1.  and  fisems  to  be  the  cafe  intended  by  RoU. 

•^«;  AM»  [  21.  So  if  after  alifnation  Jhe  purchafes^  flie  herfdf  fliall  not  Iwrc 
V.Q:^r  ^^  ^  ^  ^^^>  h^C9uk  flie  com^s  in  by  the  sdienec,  and  nat  m 

frivity 


2SXi  [of  a  Commbh  Perfbn;}  23^-; 

pMtj  if  the  ebpanenary^    •  ii  Hen*  4.  22.  b.  adjudged.    Contra  th^  were 

*8  E.  3.  65.1  adjourned 

•'•'-■  to  another 

tern,  at  which  day  it  was  awarded  that  die  ihbuld  anfwer  withotxt  the  aidf  becaufe  Ihe  is  in  of 
ttbtr  tfiaiki  and  tanitot  have  the  voucher  or  wari:anty  paramount^  becabfc  (he  it  not  in  «i  bttr,  nor 
ontoMncoverfro  rata,  becaufe  (he  is  novf  purcbafw,  and  fo  holds  not  in  coparcenai^.  Fitzh. 
Counterple  del  Aid,  pi.  14.  cites  S.  C— i— Br.  Countcrple  del  Aid,  pi.  14.  cites  S.  C— .The 
ctiparcetiary  between  them  is  determined ;  for  now  (he  is  in  of  other  eftaie.  Br.  Coparceneri^ 
pL  j.  cites  S.  Cw  ■  I    8.  Rep.  75.  b.  cites  S.  C.  accordingly. 


[  12*  But  after  an  alienation,  if  the  coparcener  comes  to  the  land  . 
•gm  in  privity  afthefirft  ejlate^  fhe  (hall  have  aid.     11  Hen.  4,  Fol.  i8j. 
22.  b.l  ^^^^^^  ^ 

Fitsb.  Counterple  del  Aid,  pi.  14.  cues  S.  C        ■■■    -Br.  Aid,-  pi.  46.  cites  S.  C. 

[23.  jA  ^her  alitnei  with  warranty  'douch  her^  and  Jhe  enters  *  S.  p.  and 
into  warranty y  (he  ihall  have  aid  of  the  other,  becaufe  now  fhe  ^g*",  h!^ 
comes  in  [in]  privity  of  the  firft  eftate.    ♦  1 1  Hen.  4.  23.    f  43  4-  a*,  one 

Edw.  3.  23.  18  Ed.  3.  t  3.  31.  admitted;]  .coparcener 

who  made 
a  feoffment  after  purpart/  and  retook  eibite  in  fee,  was  ou(led  of  the  aid ;  Quod  nota.  Br. 

Aid, pi.  27. cites S.  C  ■     -Br. Counterple  de  Aid,  pi.  5.  cites  S.  C.  but  cites  it  H. 4.  aa. 

C^tra,  thftrefete  Brooke  (ays,  Qujere  If  there  be  not  Adive^ty  be^U'eeii  the  fio fee  bimfeff,  and  tho 
/«  ofthifnfes,     *      f  Br.  Aid,  pi.  46.  cites  S.  C.  {  This  (3)  fecms  too  much. 

If  the  feoiiee  of  the  coparcener  be  impleaded  and  vouches  tte  feoffor,  (he  may  have  aid  of 
her  coparcener  to  dereign  the  warranty  paramount,  but  never  to  recover  pro  rata  againit  her  by 
force  of  Che  warranty  iu  law  upon  the  partition.  Co.  Litt.  174.  a.  Hob.  21.  Hobart  C.  J.  iaiVI 
that  (he  may  dereisn  the  warranty  paramount,  as  if  (he  were  in  poffeHion,  and  cites  43  £.  3.  23* 
■  And  ibiiU  %h.  Hobart  Ch.  J.  faid  (he  may  pray  ill  aid  of  her  fellow,  and  either  hmre 

pro  rata  upon  the  lois,  or  vouch  over  with  him  upon  the  warranty  paramount. 

[  24.  So  if  one  coparcener  aliens  with  warranty,  and  takes  back  T  o^c^X 
f^r  Zj^,  and  being  impleaded  prays  in  aid  of  the  alienee^  and  he  j;.  ^  ^  •* 
vouihts  hery  and  fhe  enters  into  wJUrrartty,  Ihe  fhall  have  aid  of  the  co^crple 
others.    1 1  Hen.  4.  23.]  del  Aid,  pu 

14.,  cites  S.  C. 

J  25.  If  partition  be  m.ade  between  3  coparceners  iH  Chancery^  ^r.  Aid^pl. 
after  one  coparcener  in  a  writ  of  error  reverfes  the  partition  for-  s!c.  and* 
inequality^  and  hath  the  manor  of  D.  afftgned  io  her  fof  equality^  and  the  copar- 
&/,  and  her  heir  aUens  the  faid  manor ^  and  after  another  of  the  faid  cener  was 
coparceners  brings  a  writ  of  error  upon  the  iaji  judgment  againjt  the  ,nj*^^e  * 
oar  and  tertenant^  the  heir,  though  he  hath  notlnng  in  the  Tnanor^  not,  by 
fliall  have  aid  of  the  3d  coparcener,  who  is  not  named ',  for  he  is  'vhich  the 
mde privy  by  the  writ.    42  Affi  22.  adjudged*]  awaited 

to  anfwer  atone.*— —Br.  Error,  pi.  131^  ches  S.  C— Fitzh,  Affifei,  pi.  349.  cites  S.  C. 

w 

[  26.  If  tb^re  be  two  coparceners  of  land  intailedj  and  they  make 
pirtitionf.3nd  zftei.one,leafes  her  part  for  the  life  of  the  leffee  with 
warrantyj  an(l  the  leffee  being  impleaded  vouches  her^  and  ^e  enters 
into  warranty)  Ae  {ball  have  aid  of  her  fifter  ^  for  now  ihe  comes 
in  in  privity  ofthifirji  ejiate,  14  Edw.  3.  Aid  24.  adjudged.]  ' 
•  [  27.  Thtfme  law  u.ibe  had  made  %  feoffment  in  fee  with  war^ 
rantyy  ami  the  feoffee  had  vouched^  &c.  though  the  eftate  which  fhe 

Ke  be  higher  .tbaou what  Ihe. had.    Contra  14  Edw.  3.  Aid  24,, 
Pole/j 
£.28.  XVoi^et.^zs^^on.otii  ^o^^tztn!^X  leaf es  bir  part  for  Ijfcy  [to 
w:,.  Vol..  II.  S  one  J 


2^5  ^i^  [^^^  Cotxunoii  Pcrfon.] 

'  one]  who  is  impleaded,  and  he  v$utkei  bn  }»fir^  wib  inhri  Uife 
the  warranty,  (he  iball  have  aid  of  the  other  coparcener.! 

[  29.  If  a  man  leafts  land  for  Itfi^  and  dies,  by  which  me  rtver* 
futn  in  fee  thtre^f^  and  other  hnJt^  defcend  to  two  cc^>arceiier8,  and 
they  make  paltition,  and  the  revtrfion  is  ajfigntd  to  one,,  and  for  die 
better  aflurance  of  this  partition^  the  other  pafles  the  reVeffion  to 
her  byfine^  and  after  (he  who  had  the  rtvtrfion  is  impkadod^  ihe 
ihall  have  aid  of  her  coparcener,  becaufe  the  anceftor  died  feifed 
thereof,  and  this  defcended  to  them,  of  which  they  had  mlule  ^- 
titioh,  and  the  JItu  was  only  Itvitd  for  the  better  ajurance  of  thi 
partition.     18  £dw.  2.  Aid  171.  adjudged.] 

30.  In  slfiile  it  is  faid,  that  after  Aeptaintijfis  put  tofae  to  the  king 
for  aid  rf  the  king  granted  to  the  tenant^  or  the  like,  there  thcpro^ 
*  cedendo  ad  captionem,  ai&fe,  or  ad  judicium,  otight  \o  accord  whh 

aU  pleas  and  originals^  and  of  tenants^  and  of  names*  Br.  Proce- 
dendo, pi.  7.  cites  22  A£  28. 

(C.  a)  Of  whom  it  fhall  be  granted.    {Coparcener s,] 

*  Br.  Conn-  [  j.  Tp  coparceners  make  partition^  and  one  aliens  her  part,  yct  tbe 
aU'*i'*«  ^*^  coparcener  >f//  have  aid  of  her,  for  her  aA  flkaU  net 
cites  ^1  h'  prejudice  the  other.  ♦  1 1  Hen.  4.  23*  20  Edw.  3.  +24  Edw. 
4.22.  s.c.  3.  37^  8  kichb  2.  Aid  del  koy  115.  adju(%ed.  The  caule  there 
^ — Fitzh.  j-j  ^^  dereign  the  warranty  paramount^  but  it  is  there  agreed  (he  ihaU 
dcLAidTpU  nit  ha^e  in  vaike  pkx>  rata  of  her  that  hath  aliened.] 

14.  cites 

1 1  H.  4.  22.  S.  C.  See  (B.  a)  pi.  to.  2 x.  Ice.  S.  C.  f  Fitzh.  Counterple  dd  Mt 

pi,  6.  cites  S.  C. 

r  2  76  1  C  ^*  If  *^^^  ^  ^^  coparceners,  and  the  one  hath  releafei  to  tbe 
+  Bf  Aid  *'*"'  ^^f^'y  ^^^  ^'^'^  ^^  ^®  whom  the  releafe  was  made  is  im- 
pi.  67.  citc's  pleaded,  Die  Ihall  have  aid  of  her  filler  for  her  own  moiety,  iywgb 

S.  C. flie  herfelf  was  parfy  to  the  divejiing  thr  efiate  out  of  her  uftcf,  R» 

^L6.^^cZ-  ^^  ^^  ^^^^  aidyir  the  voucher  paramount.     21  Edw.  3.  27.] 
(B.  a)  pi.  i8-  S.  c. 

[  3.  If  two  coparceners  make  partitioni,  and  tht  mo  takes  ba/ia»d^ 

and  both  ijfite  which  dies,  and  after  [Ihe]  tUes  without  ifhet^  \ff 

which  the  bujband  is  tenant  by  eurtefy^  the  k^everfiOD  to  rae  eilinr 

^..^jc^    t^arcener^  iwtto  is  impleaded  for  het  moiety,  flie  Aall  aeC  have  aid 

•  Pol.  184.  of  the  tenant  by^  the  curtefy^  becaufe  he  is  *Jiranger  /»  the  bloody 
C-i-v-«J    and  holds  not  in  coparcenary,  and  the  reverfi^tl  is  in  her  who  prays 

the  aid.  x6  Edw.  3.  Aid  129.  adjudged.  19  Ed#.  3*  Aid  144. 
Curia.] 

[4.  So  in  tilts  cafe  iki  )k^  ndtxX^enamt  in  fimtft.     r6  Eiw.  t; 
Aid  129.  PeeG«ihford.] 

♦  Oris.is         [5.  But  in  itid[ti^iay^^y^^ferjlifkbidkl4^ 
(en)  and  fo  ^j^^  coparcener  whodied^  or  in  eijt^hogifs  ^  WOidd  hkrt  la«i  if 
"^^^""^"^  tkmant by  the  cwtefy  •  or  dow^^  and  bete  itmfiMi  tote^M 

in  value.     19  Ed.  3.  Aid  144.  agreed.]  ' 
[6.  If  tw» topJMxners  fniOlt f^^fjH^fi^  Md Hit  W^fl*^  ^'Mi^^i 
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haiifoe^ mi  Jiitj  br  wjadj tbe Iwlbuid  if  Imam  by  llie ^ 
thf  i\0VQcfion  ta  the  iAse,  the  ^fi^  ^opaputur  b^iag  tmplea«k<i  ^iT 
liiw/  aid  if  the  huflgnd,  /#niM  iy  /Ar  rwr/^^,  i^  of  the  ^im4 
Jj  £dw.  3.  Aid  del  R<yr  109.  adjudged.] 


(D.  a)     Aid  of  Copmrcmtrs.     Cauja  efficicns. 

[  I.  't^HE  prayer  in  aid  by  ent  coparcwier  of  Ae  0tb«',  is  for  •  Br.  AmU 
*    two  caiifes,  one  t9  have  in  value  pr$  rata  againft  her  co-  ^Q^Ji^ 
parcenefi  in  cafe  flie  lofes,  the  other  to  have  the  warranty  para-  Br.  Cowi* 
mount  in  tomnum  in  fafeguard  gf  their  eftates.     46  £dw.  3.  31.  b.  terpleaof 
*  II  Hctt.  4»   f  22.  b.    t  2  Hen.  6.  16.   17  Edw.  3.  47.   *•  )i  H^^ttr^ 

fJ.  •  j.rT-^  ii  '  «^T/  '^        Cites*.  |>-^ 

Eiw.  3. 14,  b,    t  a  Hen.  6.  7.  hp]  t  Br.  Ai4 

pL  6.  icifies 
&  C»  to  (B.  a)  pL  19.  S,  C.  •*  Br.  Aid,  pi.  65.  cites  S.  ^.  \  Jr.  Ai«!» 

pL*  7>  at«  S.  C  ^  Orig.  is  22*6.  but  is  miljpnnlcdy  and  (hould  be  ftx.  b.  pi.  45. 

[  2.  One  Aall  have  aid  of  the  other,  though  there  can  fe  «»  nr-  s.  P.  Co. 
oven  in  VMlue^  if  the  warranty  paramount  may  he  ieraigned  ther^.  ^^'^  *V4"^ 
21  Edw.  3.  2^.  admitted.  8  Ricfc*  2.  Aid  del  Roy  115.] 

I 

(£•  a)     In  what  Cafes.    Aid  by  Coparceners^ 

r^*  TF  coparceners  make  partition^  and  after  one  is  nnjdeaded,  *Br.  Aid« 
*  he  fliall  have  aid  ot  the  reft.     •  2  Hen.  6.  7.  b.     *•  17  P^*  7-  <St« 

^^^•3- +7-]  ••mh: 

Aid,  ]>l.  z|<.  cites  Mich.  17  £•  s-  SrC.    ■■  -iBr.  Aid,  pi.  tti.  citas  40  AIT.  14.3.  F. 

f  2.  But  one  coparcener  fhall  »^^  have  aid  of  Ae  other  before  f  2  77  1 
Z^^tftiw.    17  Edw.  3. 47-3      '  FitzhiAi^v 

pi.  J 36.  cites  Mich.  ^7•  E.  3.  S.  C* 

J  3.  One  coparcener  ihall  n^f  have  aid  of  the  oidier  ij^/  pt^^ 
:'       fftww  /«  ^/rf  or  in  law,     I9  Edw.  i.  b.  2.] 

[  4.  But  if  ^17^  coparcener  ^^M  hujbandy  hath  ijjiie^  and  diesj  in  Br.  Aid,  pi, 
a  preeetfe  againft  the  tenant  hy  the  curtefy  and  the  other  eopareener^  ^5-  ci^es 
j       Ae  coparcener  ftall  have  aid  of  A*  heir  who  is  coparcener  of  the  pie^i^TXid 
/ererfipn  witfi  her,  thosgh  there  be  ho  par^tton  between  them ;  pUi/.  cites 
for  the  tenancy  hy  the  curtefy  hath  in  a  manner  made  a  partition.  S-  c. 

21  Edw.  3,  J4,  b.  15.  «di««<lged.]     •  ^;^s%^ 

[  5*  Jhd  in  <fais  cafe,  kk  the  &tne  reaibn,  the  tmant  by  the  cur^  ^r-  ^^*  P^ 
PfyJkiU  have  md  of  the  heir  in  reverfion,  for  the  weaJuiels  of  his  sfc.^,!^ 
cftaie.     21  £<hr.  3. 14.  b«  adjudged.]  Fitzh.  Aid, 

pi.  as.  cites  S.C. 

f  6.  If  two  coparceners  are  feilied,  and  the  one  releafes  to  the  ?«*.  Aid,  pU 
9ther^  and  after  an  a£lion  is  brought  againft  her  to  whom  the  re-  ^q^^^  ^ 
leafe  iivas  >0iade,  fl)e  Jhall  have  aid  of  her  fifter  for  her  moiety,  bV.  Cqu^- 

S  2  though 


ar37-  ^^  [^^^  Gommon  Pcrfott.J* 

terpie  de  though  tte  partition  MV2S  made  between  theni)  becaufe  this  reUafe  hiatlf 
pi**  ao!Titc$  ''*  ^  tnanner  made  a  partition  of  dicir  moieties.    21  £dw.  3.  27.} 

S.  C— — — -See  (C.  a>  pi.  s.  S* C— — (B.  a)  pL  18.  S.  C. 

Br.  Aid,  pL'  [  y.  If  land  defcends  to  fwo  copsb'ceners,  and  one  enters  claiming 
S.^C?'but  it  '*'  whole  to  her  own  ufc^  and  after  the  other  releafes  to  her  in  fetj 
j^ili^_i— j^  if  (he  be  after  impleaaed,  (he  (hall  not  have  aid  of  her  (ifter  for  her 

*  Foi.  185.  own  moiety,  becaufe  ^  ^^  reUafe  enures  by  wayofextinguifiment^ 

x^^m^mmmJ  and  fo  this  does  not  amount  to  a  partition.     21  Edw*  3.  27. J 

foepK  to  be        ^ 

contra  where  one  enters  in  the  name  > of  both;  for  this  is  a  partition  in  law^  atad  cooo- 
teiTvails  entry  and  feoffment  for  a  moiety ;  and  fo  is  the  opinion  of  the  court  there,  by  which 
they  toolc  iffue  u^)on  the  entry.  Br.  Counterple  de  Voucher,  p).  29.  cites  S.  C.  accord- 

ingly. 

Ste  (B.  a)  [  8.  In  a  cui  in  vitay  if  four  coparceners  in  gavelkind  are  vouched 
cites*  9  E.  "P^**  ^^  warranty  of  the  anceftor,  and  three  make  default  afier  if-, 
a.  Aid  E7Z.  faulty  upon  which  feilin  of  three  parts  of  the  land  is  awarded, 
xljudged.     and  the  fourth  enters  into  warranty^  he  (hall  not  have  aid  of  the 

other  coparceners,  becaufe   they  were  not  parceners  of  the  land 

demanded.] 
«-Ia/orjw^.  .  [  o.  If  one  coparcener  aliens  her  party  and  after  the  other  is  im- 
luie^^TTd^.  pleaded,  (he  (hall  have  aid,  becaufe  dji^  alienation  is  a  partition  in, 
Jc/Jiin  till'  law.  2Q  Edw.  3.  2.  ♦  38  Edw.  3.  20.  b.  faid  that  it  had  been 
ami/hezved  adjudged  8  Rich.  2.  Aid  del  Roy  115.  adjudged.  Contra  f  3& 
^r  ^'''?I  Edw.  3.  20.  b.l 

ta  ktm  and  /o  ,  •*  -» 

•nc  K.  tvbich  K.  of  bit*  fv*farty  enfr.ffed  W.  and  fo  held  (ho  with  K.  in  purparty,  and  pnyed  aid  of 
K.  Per  Finch,  by  tot  aiisrat'nn  of  AT,  fix  hai  notbing  of  ivbicb  you  may  recwtr  fto  rata^  and  in  fucli 
eafe  you  fhiU b^tjbe  yruclxr  ^m attrunt  ahnc^  and CtnW  have  the  tu^irranty  a/one  i  and  Knivet  agreed 
byiSwhii^  tf^e  tenant  pafled  over.    Br.  Aid,  pi.  6  k  cites  3S  £.  3.  20.  Fitzh.  Aid,  pL  ia7» 

cites' S.  C-  by  Bclk.  +  Fitah.  Aid,  pi.  107.  cites  S.  C.     Kuivet  faid,  he  knew-  not  how  they 

could  •have  aid,  by  reafon,  &c.  and  thereupon  iffue  was  taken  upon  Ke  dona  pas,  &c. 

•  See  Co.  [  10,  So  if  one  coparcener  recovers  her  moiety  in  any  ajfife  againfi 
^l^^^^]{^'  t^^^  othcTy  (he  fliall  have  aid ;  (for  this  is  a  recovery  with  a  par- 
rot oplni-    tition,  as   is  intended;)  for  this  is  a  *  partition  in  law.     29 

00s  of  Brae-  Edw.  3.  2.] 

ton*  and. 

Briitoo,  as  to  fuch  recovery,  being  a  partiiJon.in  law ;  and  Coke  fays  it  feeras  rcaronablc  that  id 

[         Q  1    ts  not  1  partition ;  for  he  amft  liave  his  judgment  according  to  his  phiint,  and  that 
^3       J     ^^^  °^  ^  moiety,  and  not  of  any  tiling  in  feveralty  ;  and  the  Iheriff  cannot  have  any 
.    .      ,    warrant  lo  make  any  j)artition  in  I'everaliy,  or  by  metes  and  bounds. 
§Kep.  ij.a.S.P. 

[  li>  If  one  coparcener  be  dijjeifed  of  parcel  by  the  other y  and  after 
r...  the  dijfeifee  is  impleaded  for  the  refty  (he  (hall  have  aid  i  for  this  af- 

firms it  for  a  partitiony  and  ihe  (hall  not  come  after  to  defeat  me 
poffeffion  of  the  diffeifor  againft  this  agreement.  29  Edw.  3.  2. 
But  quxre.J 

-  [  12.  If  oAt  coparcener  be  diffeifedy  and  not  the  otheTy  (admit  this 
which  -cannot  be)  (he  that  is  not  di(reifed,  Ihall  have  aid  (tf  die 
•ther  whick  is  difl'eilbd  \  for  this  dijfeifin  is  a  partition  in  Anc*.] 


f^.z)    At 


0ill  [of  a  Common  Perfon.]  C258 


•   (F.  a)    At  nohaf  Time  it  ought  to  be  demanded. 

f  I.  tTE  ought  to  demand  it  iSticfirJi  day  of  the  term  that  he  be-  Ph^  ■*!» 
•       ri  gins  to  plead.    2  Hen.  6.  5.  b.]  t^'A 

[  2.  If  a  plea  be  adjtumedfrtm  me  term  to  another^  in  the  odier  Fitzh.  Aid 
term  he  fhall  not  have  it.    3  Hen,  6.  5.  b.]  J*^°VJ: 

*'"'-*  B/  Cites  o.  v« 

•— ^.  P.    For  it  ought  to  be  demanded  in  the  former  temiy  and  before  |>lea  pleaded.    F.  K«  B* 
15^.  (F)  in  the  new  notes  there  (b)  cites  S.C. 

•.  *  .  " 

[  3.  In  an  avowry  for  a  rent  rejerved  upon  a  parttticn^  if  .^^c 

plaintiff'  challenges  the  avowry y  he  mall  not  have  aid  as  leiTee  for 

life  othim  in  reverfion.     i6  Ed.  3.  Aid  128.  adjudged.] 

£4«  If  a  man  be  ouftedofaidforone  caufe^  he  may  hqve  other 

*caiubs  in  infinitum  the  fame  term  to  have  aid.     3  Hen.  6.  5-  b.j 

5.  In  ejedione  firmae,  after  Not  guilty  pleaded^  and  in  another 
term  the  defendant  prayed  in  aid  of  the  king's  leflees  for  99  years 

of  his  dutchy  lands  in  truft  for  the  queen,  and  as  bailiff  to  thenif  ^    . 

•|nd  it  vm  aeniej  by  the  couit.  Hard.  179.  Paicb.  13  Car.  2.  in 
Scaccario.     Anderfon  v.  Arundel. 

6.  A  vo'it  of  dower  was  brought,  and  the  tenant  pleaded  join^ 
tenancy  as  to  parcel^  and  judgment  was  given  that  he  anfwer  over, 

uAer  vrtiich  the  tenant  prays  in  aid  of  his  3  daughters,  fhewing 
that  himfelf  was  but  tenant  by  the  curtefy,  and  the  reverfion  in  his 
three  daughters.  Per  cur.  aid  is  not  demandable  in  another  term 
after  judgment  to  anfwer  over.  2  Jo.  6  &  8.  Pafch.  23  Car.  2. 
C.  B.  Cobham  (Lady)  t%  Tomlinfcn/ 

7.  In  perfonal  anions  aid  cannot  be  prayed  in  another  term  afier 
imparlancejOeczuk  there  it  is  ad  re^hdenduni,  and  after  fuch  im« 
prlance  taken  no  aid. lies  5  per  the  Cb.  Baron*  Hardr.  179.  Pafch, 
13.  Car.  2f 


(G.  a)  ^  At  what  Time  it  fhall  be  granted.    Where  [  239  ] 
^  before  any  P/ea  pkadcdy  and  where  not* 

[i.   TN  a  replevin  brought   by  leffee  for  life^   if  the  defendant 

^  avows  upon  JV^  as  upon  his  tenant^  zni^^  plaintiff  pleatU  '        <    ~ 
that  W.   leafed  to  him  for  life^  he  (hall  not  have  aid  of.  W;  be-  * 
fore  any  plea  pleaded.     32  £dw.  3.    Aid  41.  adjudged.  '  Contra 

.8  Hen.  2.  Aid  del  Roy  117.  agreed.     But  if  he  pleads  Hors  defon 

fcCy  he  (hall  have  aid  of  him  in  reverfion.     32  Edw.  3.  Aid  41. 

adjudged.] 

[  2.  In  trefpafs  hy  leffee  fir  yearsy  if  the  defendant  avows  upon 

y.  Sn  as  upon  his  very  tenant  for  (;evt:ain  fervices  amary  the  plainr 

tiff  ihall  not  have  aid  of  J.  S.  before  any  plea  pleaded.     8* Rich.  2. 

Aid  del  Roy  117.  adjudged,  becaufe  it  i^  but- a  tifmory  and  has 

W>%  the  freehold  (it  fee?ns  not  to  he  [aw^)'^ 


.1^9  ^  [^^  Common  Perfon.} 

[  3*  In  trefpafs,  if  the  defendant  avows  for  that  the  ufag^  of  Ae 

Till  of  D.  is,  that  if  any  one  ereSfs  afoU  within  the  town^  tbi  lord 

of  the  town  nuy  take  ityfaving  the  aibtt  ofC  ^ho  h^  a  houfe 

and  land,  by  reafbn  of  which  he  is  to  have  a  fold^  and  40  Jhetp^ 

J— _"_^    and  if  he  ha6  more  the  lord  may  take  tbem^  and  a/leges  that  tie  ahkt 

(*)Fot.id6.  tedfei^t  hdufe  and  land  to  the  (^)  plaintiff  for  certain  years,  and 

Vm^v*^   be  put  in  7  Jbeep  above  the  40,  for  M^ich,  he  [the  defendant]  being 

ktd  cf  the  t^n,  took  them,  Jic.  the  phindff  {hall  have  aid  before 

any  plea  pleaded.    8  Rich.  2*  Aid  del  Roy  117.  afiudgtd.] 

fitih.^  Aid        [  4*  In  a  replevin,  if  the  defendant  avows  uponj.  S,  as  upon  bis 

do^oy,  pU    y^ry  tenant,  the  plaintiff  being  Mie  for  years  of  J.  S.  ihall  have 

Pafch.' 8  R.  ^'^  °^  ^^^  before  any  plea  pleaded  j  for  they  may  join.    Contra 

a.  &.C.        8  Rich.  2.  1x8.  2d}ixdgeA.2 

(H.  a)     At  what  Time  it  (hall  be  ^rantecL    B^ 

Ifue  who  (hall  haTe  Aid. 

ritirti.  Aid,  li.     jf  J^iliff  ihall  not  have  aid  befbre  iffue.    43  Edir.  1- 

•i-— BdodL  i8ob  fti  ^  224.  S*  P.  IB  MKt» 

S.P. ififrv/:      [  a.  And  A  46  Edw.  3.  it.  b.  wbere  the  ijiu  is,  whether  ii be 

cites  S.C.  bx  ma  Mbre  U&ra. 

s.  P.  per  [  3.  J^  of  Aefervant.    8  Hen.  4*  14,] 

Huls*    Br* 

Aid|  pi.  45,  citeft  8  H.  4. 17.  S.  P.  Sce^I.  a)  pL  3«cS.  C. 

BnAid,  pL       [4--  A  boTon  &all  have  aid  of  his /erne  before  iflue,f(;J(^r  fif 
|6.  cites       avowry  is  upon  him  and  bis  feme  tn  the  right  of  the  feme,    43  Edw. 

Fitth.Aid,    3-  I3'  bj    ^ 
pK  114*  cites  S.C 

[  5.  But  otherwife  it  is  if  he  avows  upon  the  baron  onfy,  m  in  die 
right  of  the  feme.    29  Edw.  3.  24.] 

£  6.  In  a  replevin  by  the  hu/band,  if  the  avowry  be  made  upon  a 

ftranger,  the  hujband  may  Jay  that  he  hath  nothing  but  in  the  right 

r  240  1  '^bis  wife,  who  is  tenant  $n  dower,  the  remainder  over  to  ajtranger, 

Knd  ihadl  have  aid  of  his  wife  before  other  plea  pleaded.    19  Edw.  J. 

-Aid  143.  ac^udjged.] 

[7.  in  a  rcp&vin,  if  the  defendant  avows  ilpon  the  phimXfir 
certzin  fervices  ap  bailiff  ^y.  &  to  which  the  plaintiffjays,  diat  A* 
whofe  ejlate  the  defendant  hath  in  the feigniory,*^relea(ed  to  B*  wbofr 
ffio/h  he  bath  in  the  tenancy,  the  plaintiiF  [defendant]  fliall  have 
aid  of  J.  S,  without  more  pleading.  24  Edw.  3.  25.] 
Fitih.  Aid,  [  8.  So  if  the  bailiff  avo^m  upon  the  plaintiff  for  fervices,  and 
Pl.^3-  cite.  ^1^  plaintiff  traverfos  the  fnftn,  yet  the  bailiff  ihall  not  have  aid 
before  ifiue  joined.     30  Edw.  3.  19.  adjudged.] 

[9.  In 

4     - 


3iB  [of  a  Common  Pcr&n.]  ^4^ 

[9.  h  iihif^  tUamar^tges  0/ an  annuity  agM^^^  af^rfin,  if  Br.  Aid^^^^^^ 
the  defendant  fays  be  found  the  cbureb  dtfcbarged,  b®  ^^^  nave  aid  -^^  s.  P. 
befiare  any  plea  pleaded*    a  He|i.  6.  8.  b.  adjudged.] 

[  xo.  In  a  replevin,  if  the  defendant  avows  for  damage-feafant.as  ^^^y^^  j^ 
in  the  n;^*/  ^A«  w>  in  certain  laiids,  be  Ihall  pot  have  aid  be-  j^perMoiie 
fore  ifliic  joined*    7  E*v.  4-  2-  b-  Curia.]  ana  jcimy, 

•^  '  111  avowry 

ky  the  tanm'  for  rent.fcrviec  or  fuit  of  coiwt  in  jui-c  uxoris,  or  of  the  claim  of  a  viWeJii  in  ho- 
niiie  nplesiaiiiio  in  jure  uxoris  j  for  thefc  are  real,  and  the  dam^jc-fcafani  1$  pisrfonal.  And 
Mr  Itenbf  and  Ca(efbv,  if  a  bailiff  juflifies  or  makes  conufan«e  in  jore  magiftn  for  rent  or  ftr- 
Sccandthcplaintiffpleadsai^eafeof  thu  mafter,  the  bailiff  (ball  not  have  aid  of  Kk  mafter 

bcfure  iffue  joined.    Contra  per  Moilc.    Br.  Aid,  pi.  1 29.  cites  S:  C. -!■  itzh.  Aid,  pi.  8». 

dies  S.  C« 

[  II.  In  a  replevin,  if  the  defendant  makes  conufance  as  bailiff  fir  ^^J^^^ 
g  rent'cbarge  granted  to  R.  by  one  H:  and  the  pUtntiffays  that  if-  j„  y\kz\u 
W0S  hand  to  him  in  ajlatute  merchant,  and  after  granted  the  rent  to  Aid,  pL  56. 
R.  and  ♦  [the  defendant]  prays  in  4id  of  R.  be  (hall  not  have  M 
before  ifiiie  joined.    14  Edw.  3.  Aid  56.  per  Curiam,  ai  Edw.  3. 

Aid  183*  adjudged.] 
[  12.  la  a  replevin,  if  the  defendant  avows  fir  a  rent^fervUe,  as  lUma^f^r 

kffeefir  fife,  the  reverfm  to  J.  S.  to  which  the  plaintiff  pleads  Hor^  '^JX^l- 
defenfee^tiic  defendant  {hall  not  have  aid  of  him  in  reyprUpn  ber  r>or  baiHf 
fore  he  hath  joined,     29  Edw.  3. 40.  adjudged.]  j^^^^^j^^ . 

firvia  9r  rau^cbarze,  and  the  plaintiff  travif/cs  the  a^m^.  ^  M  ^<»rs  dt  Jon  fie,  jr  ij^rM'^S'* 
iboi  k^cbargJi  bad  W^bin^ai  ibt  tim  cf  tbc  <barp,  or  i«  cmufaf^t  for  ^i^M^X^-^^J^^^ 
cafes,  &c.  they  mall  have  aid  after  iffue  joined  j  for  peradvcnture  he  of  whom  aid  is  prayed  m^ 

"^^in^  t:^i>:^^ti^^^  ^-  d.  f.nfee,  hc  cannot  have  aid  tiU  after  iiTu. 
joiqed.    Ibid,  cites  M«  30  £•  3. 

r  1^  In  a  replevin,  if  the  defendant  avows  upon  J.  S.firfervicu  f-  A;V'' 
J^SaThts  uLnU  ^d  the  plaintiff  fays,  that  J.  i  lea/ed  the  land  tlf^^,^' 
teUmfir  years,  znd  prays  ad  of  him,  he  (hall  have  it  before  jfluc  Ara,pL  s<.. 
joined,  becaufe  he  U  plaintiff.    2  Hen.  6.  i.  per  Curiam.]  t!P,t% 

b.  nl.  $9.  Trin.  i«  Eliz See  (I.  a)  pi.  4-  S.  C. 

Jr^4t«,  by  the  opinion  of  the  court  the  t,rmorf«-  y>^.,f.L,Mf,  (baU  not  'J'^,^/^*  Idfac 
befoJeXe  iiin^.  ^'«r'  iht  defendant  av<m^  fv  n  ta.t.cb.v^gi;  for  h»  m,ypk„Ha,  W  Co«ia/or 
oetore  mue  jomeo,  vixri  m  j  .  ....f.-lh,  ,vowrv  is  unon  the  perfon,  but  after  iffue  joinea 
rtM-irvia,  for  there  he  u  not  fnvy  becaufe  the  avowry  is.  "P"" '"' Pf",  V    ,  .r  „/oth~ 

he  AaU  b/ve  aid.  Pigot  was  m  a  contrary  opinipii  t  Uyc  „  »^l>e  tb^  tb,  Uff;  ba,  a  rttcajL  or  otter 
4e«l.  wWch  the  termw  has  not  v>  tUad.    Br.  Aid,  pi.  1 3 1 .  ctes  7  E.  4.  M- 

r  14.  But  othmmft  it  had  been,  «/he  had  been  Mendant,  for  Rt^  a|^ 
Ifae  wrong  fuppofed  in  him,    2  Hen.  6.  i.  Cunam.]  fAt^^ 

►.  Aid.  pi.  a.  ci.«  ,  C  -_.B«  ihid  PU^^^^^  i.3V.,rd  «nrfo^i?^^{t« 

»;^,Xi^.^l^^":^S.';^^^^^^^^  W  ^^^^  had  aid  trf  hi. 

naiter  before  iflue  j(nned« 

It  In  ir/A*/},  the  ilefcndaot /<»iW /*« /  thtphctwherey  Sec.  is  [  241  ] 
ibcfranku^l  of  W.  N.  who  kaftd  to  htm  for  l\P'^fb)l  in  «**..«, 

&c.  wherefore  the  defendaot  prayed  ai4  of  hw  kfl^.  ««*  ^^^  i«.,«/l  ,4. 


24^  9tO  [of  a  Qotnmon  PeHbn«] 

'piact^hutt^  quod  nota,  alter  ilTue  in  trcfpafs,  and  not  before,  as  app&r»llBre« 
P^J^  ^^-  A'^>  Pl-  ^<>3.  cites  I  H.  6.  3/ 

mcflt  e/*  y.  Nm  who  leafed  to  bim  at  tuilly  and  he  diJlrMned  for  damage  ftafamtf  and  the  otter  f<dd  that 
the  plaet  vibo'e,  ^C  "ojai  his  franJUenemcnt^  and  Mi  the  franktemtmcnt  ofJ»  N.  «nO  the  ^efendqnt  prayed 
aid.  and  was  npt  fuiffered  to  have  the  aid  before  iifue  joined,  ^ecaufe  by  the  avowry  it  app^o-i  tbfii 
it  It  pirfonaly  and  therefore  is  only  as  an  a6lion  of  ircfpnfi  \  quod  nora  that  in  trefpafs  and  fiicb 
avowry  the  aid  does  not  lie  before  iHue  joined,  anU  fee  tliat  tenant  at  will  had  sud.  Br.  Aid,  pL 
139.  cites  10  H.  6.  27. 

In  replevin^  the  defendant  JHftifadas  hii  frunktenemefit  fir  damflge-fiafatit.  The  plidatiff' /aid  thei 
y.  S,  wii  fiijtd  in  fUf  and  Ifofed  to  bim  for  yearsy  and  prayed  aid.  Per  Ueydon,  he  Ihal^  not  hare  aid 
before  ifTue  joined.  But  otherwife  it  is  where  he  avows  for  rent.  But  the  Reporter  fays  he  ihaU 
bare  aid  in  both  caf<>s  before  ififue  joined.    Br.  Aid,  pi.  iz$.  cites  5  £•  4.  ^ 

16.  Aid  is  not  grantable  after  plea  to  the  aSfion  m  the  cafe  of 
a  common  perfon ;  per  Vaughan  Ch.  J.  2.  Jo.  8.  cites  3  H.  6, 
I.  and  5. 

17.  A  man  leafed  to  W.  f$r  life  rendering  rent,  and  2ktT  granted 
the  reverfion  to  J.  S,  tenant  of  the  king  of  other  lands  in  fee,  which 
%  5.  died  his  heir  within  agSy  and  in  ward  of  the  king,  the  tenant 
for  life  in  avowry  may  have  aid  of  the  heir  after  ifllie  joined,  but 
not  of  the  king.     Br.  Aid,  pi.  8o.  cites  21  H.  6.  11. 

x8.  Aid  of  the  king  in  trefpafs  (hall  be  before  ifTue  joined,  but 
of  a  common  perfon  it  may  be  after  ijfue  joined.  Bn  Aid,  p^  125* 
cites  5  E.  4.  I. 


Fol.  187.  (I.  a)  At  what  Time  it  fhall  be  granted.  Before 
^'^'^^  IJfue  in -what  Aftions. 

r  ?•  T  N  replevin,  if  the  defendant  avows  as  an  afjtgnee  of  a  rent 
rcfervedy^r  equality  of  partition,  the  plaintiff' being  l^u 
fir  life,  (ball  have  aid  before  ifliie.     15  Edw.  3.    Aid  34.  ad- 
judged. i6Edw.  3,  Aid  128.  130.  adjudged.] 
^Fttih.  [  2.  In  an  avowry  upon  a  flran^er  aid  fhall  be  granted  before 

pi!^*Iit«  ^"7  P^^*  pleaded  to  the  right,  becaufe  he  being  a  flranger  to  die 
S.  c- —  avowry  cannot  plead  in  abatement,  44  Edw.  3.  39,  b.  *  9  Hen. 
*«<5^(l)pl.    6.  27.     15  Edw.  3.   Aid  33.  adjudged,     f  ^7  E^^-  3*  9*  ^  *^' 

Aid,  pi.  1^3.  cites  S.  C.  but  fays  nothing  of  its  being  to  be  granted  before  iflue* 

Br.Aid,  pL  [  j.  J^  replevin  the /Jrv/7«/  ihall  have  aid  of  his  mq/lerh^k^ 
^:t%^     plea  pleaded,     8  Hen.  4.  15.]  ^    ' 

S.  P See  (H.  a)  pi.  3.  S.  P.  cites  8  H.  4. 15. 

Br.  Aid,  pi.  [  4.  .If  lejfee  for  years  bring:  a  replevin^nd  the  lord  avows  upon 
1—ftu'  ^*^  kf^^  ^he  lefTee"  fhall  have  aid  before  ilTue,  becaufe  he  is  jJain- 

Aid,  pi.  50.   tlffi      2  H.  6.  I.] 
cites  S»C. 

jJitzh.  Aid,  r  5.  7«  tleas  real  the  tenant  fliall  have  aid  before  pica  plea^ 
f-J^' """  and  ilfue  taken.    4  H.  6.  30.  b.]    "  ■'■ 

^n  real  actions  aid  prayer  «f  a  common  perfon  lies  before  ifTue  joined,  becaufe  there  the  t'tlleef 
him  in  revci  fion  or  rehiainder  appears  by  the  plea,  for  y/.ithout  (hewing  it  he  cannot  draw  h» 
pl^ 9  V^T  the  Ch. Baron.    HanL  179.  Pafch.  ix  Csur.  2« — ^^— -See  pL  i^  CQntra. 


[SKB  [of ^Common  Pa^fti]  '»4« 

[6.  In  replevin,  if  the  defendant  avows  as  hailijfto  J*  S.  forcer  r 

tain  firvicesy  if  the  plaintiff' fays  that  the  place  where-,  &c.  is  not 

beUi^y  the  feryices  alleged^ but  byfeaby  only,  the  bailiff  (haU  have 

^  before  iffae^  becaufe  3fter  iifiie  joinied  the  lord  wHen  he  comes 

cannot  alter  it.     21  £d«  3.  12.  b.  adjudged.] 

[  7.  In  replevin,  if  the  defendant  fays,  that  the  place  where,  &c.  Br.  Avow* 
it  the  freehold  ofaftranger^  who  leafed  to  him  at  wtlL  and  he  took  it  g^^P**  "7* 
jlamage  feafant,  if  the  plaintiff  fays  that  it  is  his  freehold,  abfque  hoc 
rfiat  it  is  the  freehold  of  a  ftranger,  yet  the  defendant  fliall  not  have 
aid  before  iffue  joined,  becaufe  this  replevin  is  but  merely  in  the 
perhnalty  as  a  tfefpafs.     10  Hen.  6.  26.  b,] 

[  8.  In  pleas  perfonal,  the  defendant  Ihall  not  have  aid  before  plea  Fitzh.  Aid, 
pleaded.    4  Hen.  6.  30.  b*]  ti^:^"^ 

See  pi.  12.  and  the  Dotes  there. 

[  9.  In  trefpafs  the  defendant  {hall  not  have  aid  before  plea      *  Br. 
pleaded.    8  Hen.  4.  15.    Nor  *  before  iflue  in  trefpafs.     f  10  fi^^^* 
Hen.  6.  26.  b.]  citps  ?,c.— 

t  Br.  Aid, 

'PL45.  dtesSH.4.  ij.'>      ■   f    Ibid.  p)«  13.  cites  ^%  H.  6.  13.  S.  P S.  P.  Br.  Aid,  pi. 

J 25.  cites  5  £.  4.  I. 

In  trtfpaft  the  defendant  jollified,  becaufe  y.  •was  fnjed  nfjucb  land,  and  bad  common  appendant  !u 
the  place,  kCm  time  out  of  mind,  and  t'uat  J,  Uafid  to  the  defendant  fer  years,  and  he  ufed  the  common^ 
fee  Slid  iUt  plaintiff  traverfid  tbt  preferiptioff,  by  which  the  termor  prayed  aid  of  J.  his  leitor,  and 
bad  it;  quod  nota^  after  ilfne  joined  in  trefpafs,  and  of  the  king  in  trefpafs^  the  aidpiall  be  before 
iflue  joined.    Kotc  a  diverfity.    Br.  Aid^  pL  ax*  cites  40  £.  3.  ai. 

[  10.  jMer  plea  pleaded  to  the  aSion,  2i  man  fliall  not  have  aid.  ^^  where 
4  Hen.  6.  30.  b.     In  aOions  real  the  defendant  fliall  +  not  have  aid  tZf*^.^* 

\     r         *rr  •^rr'^A'i  t  conujance, 

before  iflue,     26  Hen.  o,  Aid  77.  J  and  does  n»t 

pray  aid  h 
thecnneltfjm  of  his  copuxanct,  and  ihc  f/aintiff  replies  thereto,  the  defendant  Jhai/  not  pray  aid  after  the 
rephc^tii'M,    Br.  Laches,  pi.  5.  cites  S.  C.  Fitzh.  Aid,  pi.  58.  cites  S.  C. 

t  [The  word  (not)  is  put  in  by  miftake  of  the  printer,  and  is  contrary  to  the  book  cited, 
^nd  fee  pi.  5.  in  the  affirmative.] 

f  II.  If  aid  be  prayed  of  the  patrol^  and  ordinary,  and  the  ejtate  *  s.  P.  per 
^  the  patron  is  counterpleaded,  the  ♦  patron  fliall  not  have  aid  of  cJ^^^J^'^^' 
ihe  ordinary  before  the  iflue  determined,  for  if  this  be  found  for  the  je  Aid,  pL 
plaintiff,  he  fliall  have  judgment  prefently;    (quaere  this)  and  if  10.  cites   . 
with  the  defendant  he  fliall  have  aid  of  the  patron  and  ordinary  u'Sl'm*' 

'  r      %  v-r        ^  -x  'be  inall  at* 

mumuL     7  Hen.  0.  4 1 .  J  tend  till 

the  iflue  be 
tried  to  have  aid  of  the  ordinary.  .  j  .  .S.  P«  per  Browne,  Clerk,  which  Babington  J.  held  for 
law,  and  none  denied  it.  Br.  Aid,  pi.  73.  cites  S.  C.  .■  Br.  Joinder  in  Aid,  pi.  ia«  cites  S.  C* 
-         ■  wBr.  Procefs,  pi.  139.  cites  S.  C.     '  See  (N.  a)  pi.  9.  and  (S.  a)  pi.  3. 

[  12.  In  anions  perfonal  the  defendant  fliall  not  have  aid  before  S-  P*  and 
iflue  joined.    26  ftcn.  6.  Aid  77.]  J-^^J^^ 

Aothing*  but  (ball  give  in  evidence  in  maintenance  (^f  the  iflue,  and  ihall  not  plead*  but  contrary 
in  pfea  real.     Br.  Joinder  in  Aid,  pi.  14.  cites  19  il.  6.  6.  1     In  perfonal  a^ons  aid  docs 

not  lie  of  a  common  pcrfon  till  after  tjflue  joined  upon  the  right  of  the  matter,  but  not  upon  the 
general  iflfua  ;  becaufe  it  does  not  appear  to  the  court  whether  the  right  will  come  in  queftion 
or  not,  and  if  it  does  not  there  is  no  caufe  of  aid  ;  per  Ch.  Baron.  Hard.  179.  Pafch.  13  Car.  a* 
k^  the 'Exchequer. 

r  13.  ^  aid  does  not  lie  in  a  replevin  before  ifllie.     26  Hen.  6^ 
*^  {K.a)A^«l 
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FoL  iS8.  (K.  a)     Aid  after  Aid.     In  what  Ca£bs  Aid  fliatf 
^-^~^  be  granted  aftfr  Aid^ 

FU2h.  Aid,  [  I.   J  p  one  C9pauentr  bai  aid  •f  hU  hrothir  $tpm  partifm  ie- 

cites  ^C.  iwiitt  thftrij  and  4^  makes  defaidU  the  other  JbaU  bavewl 

of  bis  uncle  upon  a  pariithn  made  between  bis  father  mtd  umle^  and 

lo  in  in(inituin  after  panmount^  becaufe  if  his  brother  bad  appwed 

they  both  (hould  have  bad  aid»  and  his  default  ihall  not  prejudice 

him.     17  Edw.  3.  12.  b.] 

Fitth.  AW,        [  2.  If  one  copareet^r  has  aidofB.  her  coparcener^  and  the  other 

pl.i4a.ciei$  coparceners^  and  thej  make  default^  (he  (hall  not  have  aid  rf  the 

heirs  of  B.  and  other  coparceners^  becaiile  B»  and  the  odiers  oqade 

default  before.     18  £d.  3,  31.] 

Fit2h.  Aid,       £3.  If  a  man  has  aid  of  the  king  becaufe  of  his  charter^  hf  which 

Sfc^^'"^  1/  is- given  in  exchange  for  lifcy  after  a  procedendo  he  fhaU  bive  aid 

of  him  in  remainder^  becaufe  he  could  not  anfwvr  without  aid  of 

the  king,  though  thi«  aid  be  in  lieu  of  a  voucher,    Micb.  17  £dw, 

3.  12.  b.] 

[  4*  If  there  be  Uffee  for  life^  the  rpmsinder  to  a  friorfy  «hidi 

priory  is  of  the  foundation  of  the  king^  and  the  tejie  has  aid  of  the 

kingy  becaufe  diere  was  not  any  priorefs  at  the  tinuj  (o  the  right  to 

the  king,  and   after   a  procodeneh  eomes^  and  dien  a  priorefs  is 

madiy  the  leflee  fliall  not  have  aid  of  her.    32  Edw,  3.  Aid  39. 

adjudged.] 

Fkih.  Aia,       [  5,  In  a  replevin^  if  the  plaintiffj  being  lefee  for  lifty  hath  end 

?!*€*  ****    ^f  ™"^  ^^  remainder  J  who  comes  not  atfummonSy  and  after  die  pUn- 

tiff  is  nonfuity  and  after  the  heir  of  him  in  remainder  grants  his  nr- 

mainder  over^  and  the  lejfee  attorns^  and  9tuic  he  brings  a  fetond 

deUveranccy  he  fhall  have  aid  again  in  this  of  the  grantee.    25  &L 

3*  40.  b.  adjudged.] 

•  Pkth.  [  6.  If  lejfee  for  life  hath  aid  of  Yam  in  reverjion^  aivi  after  he  in 

d?is!lcll  reverfiou  dies^  the  leffec  (haU  have  aid  of  his  heir.    ♦  31  H.  6.  10. 

+  lf  intreJI  f  ^^  ^'  ^'  S^-  M 
pafs  againft 

me  for  fpoiling  his  grafs,  I  plead  that  M*  was  Ceifed  of  two  acres  in  D.  to  which  he  hadcomvKai 
aippendant  in  the  place  where.  Ice  and  after  leafed  the  land  to  me  for  life,  and  I  put  in  my  bcaftf 
to  commcn  there,  and  give  colour  to  the  plaintiff,  &c.  whereupon  the  plaintiff  replies  that  it  wai 
«nd  is  his  feveral,  and  traverfes  the  right  of  common  in  M.  or  any  oiiei3,  &c.  and  fo  to  ifiM» 
whereupon  I  pray  aid  of  M.  and  M.  dies,  1  ihall  have  aid  of  his  heir.  For  his  heir  fhaU  hav«  if 
great  damage,  and  as  great  avails  and  is  in  the  fame  roifchief  as  his  father  was.  21  H*  6*  }&  h. 
pi.  4.  per  P^fton.    But  Newton  thought  that  be  ibould  not  hare  aid  in  this  caile. 

[  7.  Jnd  ifiht  heir  after  dies^  he  (hall  have  aid  of  bis  heir.     2i 

Hen.  6.  38.  b.] 
Fitzh.  Aid,       1^  g.  If  a  patfon  in  an  annuity  hath  aid  of  the  metropoHiem  gmar^ 
p!.^79.  cites  j'^^j^  of  the  fpintualtiesy  as  ordinary,  fcc.  ttie  fee  being  vacant  of  a 

biihop,  and  after  a  bijhop  is  created^  he  (hall  not  have  new  aud  of 

him ;  for  now  the  metropolitan  hath  the  fame  ri^t  in  his  pcrfoa 

which  he  had  before.    31  Hea..6.  10.  j 

[9.  If 


S.C.&S.P. 


Sin    [of  a  Common  Pcrfon.]  J  243 

{9.  If  1  pi^fn  hath  mdtfths  $rdina$y^  and  after  die  cr£nary  Fitzh.Ald, 
Jliesj  the  parfon  fliall  not  have  aid  of  the  metropditan  guardian  of  the  P^V?^;  c^2f 
ffirttuabi€$.     31  H.  o.  lo.  laid  to  be  adjudged*] 

[  10.  So  if  a  parfon  hath  aid  of  the  ordinaryj  who  JidS^  he  (hall  ^*'^h*  4^^* 
mt  have  aid  ofbUfucceJfor  \  for  the  fucceflbr  comes  not  in  fix>m  the  f/(;7^  ^^^ 
predecefSM*.     31  Hen.  6. 10.  j 

[  II.  If  tnumt  at  willj  according  to  the  cuftomy  hath  aid  of  a  [  244  1 
apefy  whofe  tenant  he  is,  and  after,  when  the  inqtufl  appcan^  he  g^  ^-^  j^ 
jkwf  that  the  hift)9p  is  dead,  and  diat  the  king  hath  tie  tef^oraltU&,  8z.  cites 
andthemaQorof  which  he  himfelf  holds,  fo  that  he  holds  of  the  s.c&s.p. 
king  as  of  the  6id  manor  during  the  voidance  j  yet  he  fhall  not  w ?fof["Jre 
have  aid  of  the  king  for  die  mifcbief,  that  by  fuch  means  the  isnophwc/ 
pUntifF  ihould  be  delayed  perpetually.    21  Hen.  6.  37.  30.  ad-  i>ecween 

y^i  ^  p*  p«  .  ^^^ 

the  thing  ^oes  not  lie  in  cuftom,  becaufe  it  is  repugnant ;  for  when  the  btfliop  dies,  the  will  is 
detcTOimd;  but  it  was  held  neveith^efsy  that  if  the  copy  bad  been  tenendum  to  him  and  his 
heirs  of  tin;  biQiop  and  his  fuccefibi^,  by  exprefs  wosds»  then  he  might  have  aid  of  the  fucceflbr ; 
and  therefure  now  he  is  only  tcnaot  at  fufferancey  ut  videtur.  Br.  Aid  del  Roy,  pi.  46. 

ekes  S.  C ——Br.  Toumt  by  Copy  of,  Ice.  pi.  4.  cites  ai  H4  6.  37.     >    ■  Fitzh.  Aid  de  Roy, 

pLaz.  citeiS.C. 

f  12.  In  an  action  fir  land  againft  baron  and  fenu^  levees  fir  Vtfi   r^^J^^^ 
in  the  right  of  the  finuy  if  they  have  aid  granted  of  him  in  rever-  FoL  189, 
fion,  who  comes  not  i^n  thefummons^  hy  which  the  baron  and  feme   '^  ^v*-  "^ 
are  put  to  anfwer,  and  after  the  feme  ts  received  upon  the  default  of 
the  baron^  flie  fliall  have  aid  again  of  him  in  reverfion.     12  R.  2. 
Aid  123.  adjudged.] 

[  13.  In  an  avowry  for  a  rent  refcrvedyir  equality  of  partition^ 
if  the  plaintiff  lejfee  fir  life  hath  aid  granted  of  him  m  reverfiohy 
who  makes  default  upon  the  fummons,  upon  which  the  plaintiff  is 
a/fudged  to  ayiver  aloncj  and  after  he  in  reverfion  diesy  the  plaintiff* 
wall  not  have  aid  of  his  ifiie,  becaufe  he  was  adjudged  to  anfwer 
alone  before.     16  Edw.  3.  Aid  128.  adjudged.]  ^ 

f  14.  But  there  he  had  alfo  demanded  judgment  of  the  avowry^  after 
die  default  of  the  firft  prayce.] 

[  15.  But  in  this  cafe,  if  the  plaintiff  he  nonfuitj  and  afier  fues  Br.  Aid,pL 
ofgcfind  deliv^rancgj  and  the  drfendant  avows  as  before j  the  plaintifF  '^i^.T^ 
fHall  have  aid  of  the  heir,  though  he  was  adjudged  to  anfwer  alone  when  xht 
in  the  firft  adion,  becaufe  this  fecond  deliverance  is  in  lieu  ^fa  new  a^wry 
mgin^.     16  Edw.  3.  Aid  131,  adjudged.]  -«^^ 

«d  was  granted  zpang  though  the  fecond  deUrerHiee  be  not  but  writ  judicial  depeodiof 
thefiiiloncmaL 

16.  After  erid granted  in  attaint  the  baron  and  he  in  reverilon 
made  default  afier  the  i£iujoinedy  and  thcfetne  prayed  to  be  received> 
and  luas  recei'ued,  and  prayed  aidagainy  and  had  it*  Quod  nota  bene. 
Bt.  Aid,  pL  I II.  cites  40  AC  20. 

17.  Sore  facias  againft  a  parfon,  upon  recovery  of  annuity  ia 
writ  of  annuity  agmnft  bispredecejfory  who  faid  that  he  was  prefentod 
by  J.  to  tbe  church  (bfcha^d,  and  prayed  aid  of  him  and  of  £.  the 
ordmarj,  and  had  it,  notwithftanding  that  bis  predecejfor  who  lajl 
had  aid  of  tbe  anceftor  of  J.  patron  in  the  firfi  oRion*    Br.  Aid, 

pi.  24. 
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pi.  24.  cites  41  £.  3.  2a  and  cites  29  £•  3.  Fitzh.  Scire  'BSd2% 
152.  contra, 

18.  A  man  Oi^iljifft  have  aid  twice  for  9ne  and  the  fanu  caafe, 
"but  for  a  new  caufe  of  later  time  he  may  have  aid  de  novo.  nr. 
Aid,  pA*  9.  cites  9*H.  6.  3. 

19.  Scire  facias  by  the  m/jfter  of  an  hofpital  againft  a  farfin  rfD, 
to  have  execution  (fan  annuity  recovered  by  S,  late  majler^  agoirfi 
£,  late  parjbn,  who  prayed  aid  of  the  patron  9nd  ordinary,  and  had 
it,  and  procefs  continued  till  the  ordinary  appeared,  and  the  patron 
made  default ;  and  in  the.  writ  of  annuity  the  plaintiiF  made  title  by 
prefcription,  that  he  and  his  predeceflbrs,  time  out  of  mind,  have 
been  feifed  of  the  annuity  by  the  hands  of  the  parfons  of  D«  for  the 
time  being,  time  out  of  mind,  in  which  action  die  paribn  defendant 
prayed  aid  of  the  patron,  and  had  it;  and  upon  procefs  he  appeared, 

r  245  1  and  joined,  and  traverfed  Uie  prefcription,  and  found  for  the  plain- 
tiff, and  he  had  judgment  to  recovei^  and  he  died,  and  the  plaintiff 
was  made  mailer,  and  the  defendant  died,  and  this  parfbn  ^s  made 
parfon;  and  ^e  qrdin^ry  and  the  parfon  faid  that  he  ought  not  to 
have  execution  ;  for  they  faid  that  all  the  petit  jurors  which  pojfei^ 
&c.  are  dcady  and  travened  the  prefcriptioii  again  as  above^  judg- 
ment if  execution ;  and  the  opinion  of  the  whplc  court  tvas,  iSkt 
he  fhall  not  have  the  plea,  bccaufe  it  wais  once  tried,  and  the  fuc- 
cejfor  may  have  ^ivrit  of  error  or  attaint^  and  it  is  his  folly  if  he  pajfi 
the  time  till  all  the  petit  jurors  are  dead.  Quod  nota.  Br.  Aid,  pi. 
78.  cites  19  H.  6.  39.  and  in  the  principal  cafe  here  it  was  awarded 
after,  the  fame  year,  fol.  75.  that  die  plaintiiF  fhould  recover  the  an- 
nuity.    C^od  nota. 

(K.  a.  2)     What  fhall  be  a  good  Cwnterpka.    To 

the  Eftate  of  the  Prayor. 

.         .    .      • 

^  Fitzh.       [  I.  'T*  HE  eaufc  of  the  aid  may  be  traverfed^  as  if  it  be  pleadei 
Jffue,  pU  A     fhat  J.,  leafed  to  him,  &c.  it  is  a  good  traverfe  that  J.  Hi 

b!c.&s!p.  «^/^^tohim.    44E.»3.  39.  b.  4i.b.    3H,6. 10-    7H.6.2S.b. 

19  H.  6.  21.  b.  18  £«  3.  28,  b.  Contra  1 1  H,  4.  42.  b.J 
Br.  Coun-  [  2.  But  it  is  not  a  good  counterplea  that  be  bad  nothing  of  the 
AiJ!^i!^L  ^°fi  f^'^^  ^rtfy^/  the  day  of  the  writ  purchafed^  nor  after \  for  this 
cit^'  s/c  niav  be.  true,  and  yet  he  mall  have  aid;  as  if  he  bad  leafed  to  him, 
per  Martin  and  he  had  granted  it  over  before  the  writ  purchafedy  and  dvat  ht 
bile  fhiy"" '  purchafed  it  again  pending  the  writ.     3  H.  6.  9.  b.] 

agreetl  that  nothing  of  bit  k  ifc  generally  is  a  goot!  counterplea.     Quxre  the  diverfity.  ■>  Ph?h- 

Coiinterple  <1«1  Aid,  pi.  7.  cites  S.  C.  accordingly.  Fitth.  Iffuc,  pi.  153.  citts  44  £.  I* 

39,  S.  P. 

Tra:cif>e  jT  j.  It  is  no  good  counterplea  that  the  leffee  had  nothing  of  the 

^t^fitl  ^^°[^  9f.  ^^  proyee  the  day.  of  the  writ  pur  chafed  \  for  if  he  had  do- 
ntmt  for  lift,  thing  in  the  land  when  the  writ  was  purchafc^  but  pending  die 
who  prayed  writ  puFchaM  it  for  life,  y^t  he  fhall  hive  aid.     21  £•  3.  44.  J 

aid  of  him  "  .  ^      ^  u 

ID  reverfion.  The  demandant  (aid^  that  he  had  nothing  of  the  leafe  of  the  leflbr  the  dar  of  the 
writ  porcbafed ;  jiuf<;;nTent,*  ^  non  aHucatur ;  for  if 'be^«r«Aa/df  f^  lf[$  tmdifi^  ib*  ^it,^  be  flwH 
kiavc  aid.    Bv»  Aid,  pi.  69.  cites  46  £.  3>  4$. 

C4.  fc 
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.  f  il  it  i«  i  s:9od  counterplea  that  the  leffee  hath  a  fee.    4.1  £.  3,  •I'r-  c<nin. 
«.b.   II  H.  4.  43.  J  Aid,  pi.  4. 

S.  P.  cites  41  E.  3.  7. 

« 

[5.  So  it  is  a  counterplea  that  the  leflce  wasfelfid-  in  fee  the  da)  *  P*'"**- 

«/rf/  wnV  purchafed.     *  3  H.  6.  9.  b.    t  I?  *^-  3-  5-  *>•  adjudged.  jeTA^d^P?. 
21  E.  3.  44.    For  if  he  had  aliened  pending  the  writ,  and  re-  7.  cites 
purclafaL  ^k  is  no  caufe  of  aid.     50  Afll  '?.],'  .  ^•^•.**  ^/f  • 

-^  y  J  .  admitted  by 

IlTue.  f  Pjczh.  Coanterple  del  Aid,  pi.  2.  cites  S.  C.  &  S.  P.  adjudged. 

[6.  If  the  tenant  prays  in  aid,  becaufe  A.  his  wife  was  feifed  Br.  Coun- 
in  fee,  and  had  ifliic  by  him  B.  and  died,  and  he  is  tenant  by  the  ^^^\y\, 
curtefi^  and  fo  prays  in  aid  of  B.  in  reverfion^  it  is  a  good  coun-   r   '    r  l 
terplea  that  J.  S.  enfeoffed  the  tenant  and  his  wife  in  fee  of  ther  L  ^4^  J 
land,  jittHi  ceo  that  he  holds  now  by  curtefy.     *  40  Aff.  37.]  cites  41  E.3. 

Br.  Aid,  pU  iz.  cites  40  £.  3.  37.  and  41  E.  3. 7.  *  Br.  Connterple  de  Aid^  pi.  29.  cites 

%  C.    For  \MiAlnof  other  ijiatu  — — Fitzh.  Voucher,  pi.  207,  ciics  S. C. 

[  7.  If  tile  defendant  fiews  ti  feiftn  in  his  wifcj  and  another  as  Br.  Aid,  pi. 
coparceners  in  fee^  and  that  he  had  iffue  by  her,  and  that  he  is  te-  £^",^^J2**  - 
nant  by  the  curtefy  after  the  death  of  his  wife,  and  fo  pravs  in  aid  of 
the  heir  iii  reverlion,  it  is  no  counterplea  that  the  wife  had  nothingj 
kc.  in  the  land  during  the  coverturcy  without  denying  the  feifin  of' 
the  other  in  coparcenary^  or  fhewing  a  difcontinuance  or  alteration  of 
theefjate,    21  £.3.  15.  b.  adjudged.]  <  nw^.n^*: 

[8.  But  it  had  been  a  good  counterplea  that  the  wife  and  the  othirs  FoL  190. 
nesfcr  had  any  thing  in  the  land,  &c.     21  £.  3.  15.  b.    liTue.]  -  -^^n^i- 

Br.  Aid.  pi.  6-5.  cices  ii  E.  3. 14. 

[9.  It  is  not  a  good  counterplea  that  the  lejfee  hath  departed  with  FJtih.Aid, 
his  eftau  pending  the  writ.     23  E.  3.  21.  b.]  S  V*  ^^^ 

10.  In  ajfife  two  judgments  were  vouched,  where  the  tenant 
pending  the  ajjife^  or  pracipe  quod  reddat  againft  him,  aliened  the 
landy  and  yet  prayed  aid,  and  had  it.  Quaere  if  the  prayee  might, 
not  refiife  to  join  in  aid,  by  reafon  of  the  alienation.  Br.  Aid,  pi. 
IC9.  cites  J2  AfC  41. 

11.  In  fcire  facias  upon  a  fine^  the  tenant  Jhewed  that  fhe  had 
land  in  dower y  apd  exchanged  it  for  this  lari4y  and  fo  fhe  held  for  lifiy 
the  reverfton  to  R.  and  prayed  aid  of  R.    Finch,  laid  that  ft>e  did  notl 
hid  in  exchange^  priftr  and  a  good  iflue.;  per  Thorpe  Ch.  J.     Br* 
Counterple  de  Aid,  pi.  15.  cites  39  E.  3.  i. 

12.  In  dower  one  coparcener  prayed  aid  of  the  other  after  par-^ 
titioH.  The  demandant  faid  that  her  baron  died  feifedy  abfque  hoc- 
that  the  ancejior  of  the  parceners  ever  had  any  thing  after  the  dedth 
ef  her  baron  in  aemefne  or  in  reverfion  ^  &C  non  allocatur,  but  th^ 
aid  granted.     Br.  Counterple  de  Aid,  pi.  17.  cites  39  £.  3.  4* 

13.  In  replevin  the  defendant  avowed  as  his  franktenement  for 
damage  feafant.  The  plaintiff' faid  that  J.  N.  was  feifed  U^JfU 
and  leafed  to  him  for  yearsj  and  prayed  aid  of  the  ieubr.  The 
drfendant  faid  that  it  is  his  franktenement^  abfque  hcf  ihaty^NL 


s. 


laifsd it\  and  a  good  comiteqdea.    Br.  Counterpk  d«  Aid^  pL 21. 
cites  5  £•  4*  2« 

14.  It  is  a  good  counterplea  to  an  aid-prayer  to  (ay,  that  he 
claims  under  the  fame  titUy  and  in  affirmance  of  it  \  per  Hale  Ch* 
Baron*  Har<&:*  179.  Pafclu  13  Car.  2. 

(L.  a)     [Counterplead     Good.]     To  the  E^utt  rf 

the  Prayee. . 

•  Br.Cetm-  [  i;  J^OTHINC  in  reverfan  is  a  good  counleiplea  of  aids' 
Aid!  pu*|4.  for  peradventure  a  ftranrer  entered  upon  the  Icffee,  aad 

dte9i.c.^  the  leflbr  releaied  to  him,  and  the  Lidlke:  re-entered,  or  a  ftraiyer 
t  Fiuh.  recovered  the  reverflon  againft  the  lefibr.  *  41  £•  3. 8.  U  1 1 H.  4* 
^«??ctt  4^-  ^-    Qy«re.   4  H.  6,  5.    t  30  E.  3.  26.  b.] 

Infiire  facias  upon  a  fint^  the  UnatitJbeii^eA  thett  J,  mod*  a  feoffment  to  the  UtuuU  ^tnd  io  J,  N.  and  f» 

[-    the  bdn  of  y.  N.  wbUbJ,  N,  is  tUttdy  and  he  frayed  aid  of  his  heir  to  whom  the  reTCf 
247  J    ^>o"  belonged,  <o  which  the  t^maMdattt  fad  tpat  the  iiir  bad  maibitig  im  rtm^fom  fiT 
'         Marten,  it  is  a  good  pka  upon  refceit ;  contra  upon  aid  prayer ;  Cor  there  the  cmjt 
JbttU  bg  travtrfed*    Bf.  Counterple  de  Aid»  pi.  3.  cites  3  H.  6. 

[  2.  If  a  fnany2iyj  that  J.  wasfelfed^  and  leafed  f$  him  for  tife^  the 

remainder  U  B*  and  pra^  in  aid  or  B.  it  is  a  geed  counterplea  that 

y*  never  had  any  thing  tn  the  land.    18  E«  3.  28.  b.  DuWtatur.] 

Br.  €<Hiii-         [  3-  If  aid  be  prayed  of  the  patron  and  ordinary^  it  is  a  good 

ierpK<^e      coimterpiea  to   the  aid  of  die  patron  that  he  bad  nothing  in 

dSis  toL     ^*'  patronage  the  day  of  the  writ  purchafed^  nor  ever  e^er.    7  H. 

^41-] 

[4.  So  if  he  fays  that  he  hath  nothing  in  the  patronage*     18  £. 

3-  550 

5.  Scire  facias  upon  a  fine,  by  tvfaich  Ac  father  of  the  plamtiff 

gave  in  taiJj  faving  the  reverfioUy  and  that  fttt  father  and  the  tenant 
in  Jail  died  tuithout  iffue,  and  pnmd  execution.  The  tenant  faii 
that  Jhe  held  in  dower  the  rtvtrjtm  to  5.  and  prayed  aid  of  him; 
Seton,  (hew  how  he  has  the  reverfion,  k  non  allocatur,  br  which 
Utit  plaintiff  f aid  that  S.  after  the  death  of  the  tenant  in  taif  without 
i£ite^  endowed  the  tenartty  againft  which  o.  we  have  recovered  the  2 
farts  of  the  tenemtntSy  arid  yet  non  dlocatur,  for  by  the  recovoy 
of  2  parts,  the  reverfton  of  the  ^  part  is  not  devejkd  from  bim^ 
wherefore  the  aid  was  granted.     Br.  Aid,  pi.  64.  ateS  21  £• 

6.  If  baiRjf^  mattes  cvnufanct  in  repievin,  and  prays  aid,  it  is  a 
good  cgurtterplejfi  to  the  aid  for  ibc  plaintiiFto  lay,  that  the  -krd 
granted  over  the  feigniory  for  term  'ofyearsy  which  term  yet  continues^ 
or  to  fay  H^s  de  fin  fee*  Br.  Counterple  de  Aid,  pi.  26.  dtes 
24  E.  3.  45. 

lln  Co\m*         7.  Entry  in  natttre  ofafRjiy  Ac  tenant  faid  that  y,  S.  wosjeifed 

Aid***!**      iw  J5r#,  and  leafed  to  htm  for  lifcj  and  prayed  aid  of  him ;  for  the 

«itet «.  c.^'   ^d  lies  in  this  a£lion,  and  yet  not  in  affife.  And  the  dememdmnt  faii 

that  he  wot  fiifed  till  hy  the  tenant  diffUfidy  which  rjhte  be  cofOinuei 

tiUjtbe  writ  purchafed^  and  pending  the  writ  he  enfeoffed  the  foMt 

y.s. 


did  [cf  a  CcMDmoQ  Peribn.]^  247 

%S.  «49  IsM.Hbiakfiy  i^y  difqw  iioc  itet  htlicU  ior  fife  of 
uie  leaie  of  J..S*  the.^Ay  of  the. Writ  pttrohafisd,  aad  hj  judgaent 
he  was  oufted  of  the  ai4    J3r«  Aid,  pi.  123.  cttos  4  £•  4*  14. 

(M.  a)    [Countefplta,    What  is  a  good  Counter- 
plea.]    To  the  Eftate  of  the  rrayor. 

r  J*  TM  a  Writ  of  dnifery  if  the  tenanijkfs  that  j^^  /i  /rw>?f  *^  f)&^ 
tutt^Vy  the  rroerjion  to  y,  aha  prays  in  aid  of  J.  it  Is  a 
^counterolea  /A^7f  the  tenant  was  the  firjl  who  entered  dfier  the. 
dtsth  if  the  bufiand  of  the  demandant j  who  died  fiifed  jf  the  hind. 
2  E«  2t.  Aid  160.  adjudged.] 

[2.  In  a  mertdanc^er  of  the  death  of  C.  if  the  texiant^^/  that  •Fitzh.Aia 
u  Uefed  to   her  and  her  hujband^  and  to  the  heirs  if  the  hnf-  pi.  169. 
banl^  xnd  16  prays  in  aid*  [of  the  heir]  of  the  hufhand,  it  is  a  ^od  htf**' 
good  counterpka  that  tbefaid  C  is  the  amejlor^  of  wh(fe  death,  he  tb<i(ciirgr^ 
briwn  the  aSimiy  Mhd  that  the  tenant  was  the  fr^  who  abated  afier  (of  the 
thedeiUbrfa    6E-2.  Aid  169.  afiudged.]  -      ^'''\ 

2*  In  ^^  2  judgments  were  voucned,  where  the  tenant  pending 
ti>i  s^e  or  pracipe  quod  reddat  againft  him  aliened  the  landy  aiid 
yet  p/ttyed  aid,  and  had  it  \  quaere  If  the  prayee  may  refufe  to  join 
in  aid  by  reafon  of  the  alienations  or  not.  &•  Aia>  pi.  109.  cites 
i2Afl:4i. 

4-  In  doiver^  fenu  tenant  for  life  was  received  in  default  of  her 
huroHy  and  faid  that  y.  was  feifed^  and  leafed  /d  her  for  Ij/e^  the 
remainder  to  It.  and  prayed  a/d  (ffhtm",  and  per  cur.  {he  (ball  have 
the  iddtnthbul  Ibewiftg  deed  of  remainder ;  for  all  may  be  hy  livery  r  24.8  1 
widKmt  de«d^  by  which  the  demandant  counterpleaded  that  7,  did  ^     ^    ^ 


notltaftfor  ^ey  and  die  iiTuc  aecepted,  but  by  fome  it  ought  to 
be  th^  Ne  tefia  pas  modn  l^  forma  prouty  &c.  the  remainder  to  R 
infeefreuty  &c.  and  ikk\%  goes  to  all,  for  die  other  h  negative  preg 


be  Ih^  Ne  uAa  pas  modo  l^  forma  prouty  ice,  the  remainder  to  R. 
infeefreuty  &•  and  diis  goes  to  all,  for  die  other  h  negative  pre^ 
napt  by  o&ers.    Br.  Cotmterple  de  Aid|  pi.  1 1.  cites  22  H»  6.  2. 


(N.  ^    {Counterpka.    What  is  a  good  Counter^ 
plea.]     To  the  Eftate  of  the  Pitiyce. 

{'•  J  F  Uffie  for  life  prays  in  aid  ofy,  S.  in  reverftony  it  is  no  Br.  Coua-  . 

gpod  counterplea  that  the  reverfion  is  to  y.  S.  and  ajhranger^  ^^*  ^  ^ 
fiewingDoWy  and  fo  he  ought  to  have  aid  of  hpthy  for  this  is  cites  s.C-- 
nothing  to  the  demandant,  for  the  delay  is  all  one  to  him.    39  j^«  Fitzh. 

*  4*  «>•  J  dc  Aid,  pi. 

1 9.  cites  S«  Ci 

[  2-  \ian0  coparcener  prays  in  aid  of  the  othery  becaufe  their  anceftor  By-  A^*'»  P^' 
masftiful  infety  and  diedfeifedy  and  ihe  entered,  &c.  it  is  no  coun-  ^\^q^^ 

terplea 
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Ficzh.  Aid|   tfeff^  /iitf  tkstr  onceftot  £d  mt  iu  fiyidi  for  if  he  vhA 

pL^ai.  cites   j^j^    ^^j^^  0^^  j^^^^  ^^^  ^  j^^^^  ^^y^      ^i  Edw.  3.  1 5.  b.] 

Br.  Counterple  de  Ak],  pi.  .65.  cites  8/  O.  attd  it  wftiin  fcfre  facias  upon  a  fme,  the  one  coparcener  * 
prayed  aid  of  the  others  the  plaintiff  (hewed  that  he  claimed  by  the  fine  of  the  anceftor  pan* 
mount,  and  therefore  it  is  to  defeat  their  eltate,  and  yet  no  counterplea. 

Br.  Aid,  pi.      ^  ^  J^uf  it  is  9,  good  counterplea  in  tfai&  cafe,  tbaf  the  mtdfr 
s^c^     never  had" any  thing.     2i  Edw.  3.  15.  b.J  ^      '      . 

Br.  Counterple  de  Aid,  pL  ^.  cites  S.  C.'f  >   ■    ■■'Tith.  Atd.  pi.  2 i.* cites  5.  C   . 

[4.  In  a  yirrit  of  ^dowevy  if  the  defendant  fays  that  tie  land  i$* 
fcended  to  her  and  A*  herjtftery  as  coparcener s^  from  J.  their  brother,' 
suid  of  which  they  have  made  partition,  and  prays  in  aid  of  A.  it  is 
no   good  counterplea  by  the   demandant,  that  her  hufiand  £ei 
Jeifea  fans'  ceo  that  J.  ever  had  any  thing  in  the  Uxtii  after  the  death 
of  the  hujband.  .  39  E»,3.  4.  b.  adjudgecL] 
-'-  ■  \.S'  S^  '^^  ^is  cafe  it  is  no  good  countei^lea  that  J.  never  had 

any  thing  in  dtmefne  or  reverfibn  afer  the   death  of  the  hufimuL 
39  E.  3.  4.  h.  adjudged.] 
gmmmff;^  -%       [  6.  If  the  tenant  in  an  aftion  for  Certain  Unifays^  that  the  king 
Fol.  101,  hy  his  charter  gave  the  manor  of  S.  of  which  this  land  is  ^rcel^  to 
t.  i-^-iii«;  ^,  ^fi^  f}jg  tenant  his  v^ife^  and  to  the  heirs  ofR.  and* ib  flie  is  but 
tenant  for  life^  the  rcverfion  to  the  heirs  of  R.  and  prays  in  aid 
cff  the  heir,  it  is  no  counterplea  to^iry  this  land  is  not  parcel  ef  the 
manor^  for  by  this  Counterplea  Ihe  would  av6id  the  king's  charter. 
%0  E.  3.  Aid-i.  adjudged.] 

[7.  But  }^ certain  land  be  demanded,  and  tiie  tenant  ^i,  that 
he  is  tenant  for  life^  the  reverjion  to  B.  hy  fine  of  the  manor  ofD.ef 
ivhich  the  land  in  demand  is  parcel^  it  is  a  good  counterplea  that 
this  land  is  not  parcel  of  the  manor.  2 1  E.  3,  Aid  25.  adjudged, 
for  this  IS  a  direft  traverfe.]  ' 

[8.  In  2L.for?mdon^  if  the  tertant  fays^  that  he  is  leffee  for  Efe^ 
the  reverfipn  tcf  B.  and  prays  in  aid  of  B,  it  is  no  counterplea  tor 
the  demandant  to  fay^  that  at  another  time  he  fued  a  fcire  facial 
r  24.Q  1  ^f  '^'^*  cfgainfl  him^  and  he  faid  the  grandfather  of  the  demandant 
'-  ^  "^  was^fiife'd  "by  force  of  the  fincy  and  fo  the  fine  Executed,  &c.  by 
which  plea  he  acknowledged  that  he  had  a  fee,  and  this  writ  is 
freOily  fued  after  the  abatement  of  the  other.  33  £•  3.  Aid  dd 
Roy,  106.  adjudged.]  .     . 

•  \  9,  If  a  parfin  prays  in  aid  of  the  patron  and  ordinary^  it  i$>nor 
fufficient  to  comterplead  the  patronage  ff  the  patrony  for  he  is  to 
have  aid  of  the  ordinary  notwithftanding  this,  and  it  \i^ill  be  all 
the  fame  delay  to  have  aid  of  both  ^  of  one*     |8  £.  3.  55^  but 

•  *     .  '  -  ■  . 


See  (I.  a) 
pi.  ri*  and 
(S.  a)  pi.  3. 


t  . 


«A«  ^.1 


•  •    • 


.  -^N^va) 


9iO  fof^a  Common  Perfbn.]  2if ^^ 


(N.  a.  2)     Joinder  in  Aid,     In  what  Cafes,    And 

Avho. 

X.  /^XJI  in  vka  againft  tenant  for  life^  who  prayed  aid  of  him  in 
reverjion^  and  he  was  ready  to  join  immediately,  and  the  te^ 
nantfaid  that  he  is  another  ferfon^  and  not  the  prayee ;  and  per  cur. 
this  is  no  iflue  without  making  the  demandant  party,  and  therefore 
hs  was  compelled  to  anfwer  alone,  becaufe  he  would  not  fufFcr"*the 
demandant  to  join  with  him  in  this  iffuc.  Br.  Joinder*  in  Aid,  pi.  7. 
cites  21  E.  3.  14.  -        • 

2.  If  one  in  replevin  denies  the  takingy  and  the  other  confeffis  the 
taking  as  bailiff  to  the  other y  and  by  his  command  beforey  and  prays 
aid  of  him,  and  has  it,  the  other  fhall  not  be  fufFered  to  join,  be* 
caufe  he  had  rcfufed  [denied]  the  taking  beford.  Quasre.  T3r. 
Joinder  in  Aid,  pL  4.  cites  42  £.  3.  6. 

3.  21  H.  8.  cap,  19.  The  plaintiffs  and  defendants  in  replevin 
§r  fecmd  da&oerancey  as  well  without  proccfs  as  by  procefsy  Jhallfrtfm 
henceforth  have  like  pleasy  and  like  aid  prayersy  andjoiniiers  in  aidf 
and  advantageSy  (dijclaimer  only  excepted)  as  they  might  have  done  by 
the  common  law  bejore  this  a^. 


(O.  a)    Joinder  in  Aid.    In  what  Cafes  Joinder  may 
be  without  *  Prayer.     [Privity-] 

« 

[  I.   ^T^H  ERE  ought  to  be  privity  between  him  that  joins,  anrf' 
^    the  other  to  whom  he  is  joined,  othetwife  the  joinder 
.  (faall  not, be  fufFered..   45  E,  3.  7.] 

f  2.  As  if  an  avowry  be  made  upon  ajlrangery  the  ftranger  can- 
not join  with  the  plaintiff  if  the  plaintiff  has  nothing  m  the  land, 
for  diere  b  not  any  privity.     45  E.  3.  7-  b.  J  *     ' 

[3.  So  if  an  avowry  be  upon  a  diffsifor^  the  difTeifee  cannot  join- 
to,  him  for  want  of  privity.  •  45  E.  3.  8.] 

(^4.   jBw^-in  an  avowry  upon  him  that  has  the' freeholdy  he  may  J'^^^J?^.^'. 

join  to  lefiee  for  years,  being  plaintiff,  for  there  is  fafiicient  pri-  p*^yTcu«$' 

vity.     45  E.  3.  8^  adjudged.-]  *>.Cw— — 

Br#Joioder 
in  Aid,  pL  7.  citc;s  S.C. Avowry  wfts  made  upon  a  fti-^ng^,  viha  comer  and  faysy  thtt  ha- 

kaffdtfM  the  pLiatifffor  yturi  by  furolyVft'hb  term  ytt  continuex^  aitU  they  joined  in  plea  without  |«ftying. 

aid  of  him  ;  per  cm .  the  joiiuler  is  ];ood,  though  the  leaie  is  by  parol*  ft  that  tlie    |»  • 

leiTee  cannot  have  a^ion  uf  covenant  to  dilcharge  him.    Br.  Joinder  in  Aid,  pi  i8«    [   2(0  J 
cites  39  H.  6.  7. 

[  5.   But  he  that  has  the  freehold  cannot  join  to  leffee  at  Willy  (for  ?^"^  J?^' 
the  feebleneis  of  his  eftate,  as  it  feeow.)    45  E.  3.  7.  b;]  ^\,^iit% 

S.  C.  &  S.  P«,by  Findk  quod  Caund.  coDceffit. 

f  6.  If  there  be  hrdy  mtfne^  and*  Unanty  and  the  avmvry  is  $ip9n  *  ^t  J°!^ 
the  meffte^  he  may  join  to  the  tenant:    ♦  45  E.  J-  7.  b.  i4  S*  4»  ^»  ^i,*^,  ^^ 


^ 


i^o  9itl  [odi  CoMmon  Person.] 

S.C.&S.P.  for  he  ts  made  privy  by  the  avnory.  17  E.  3.  6.  b.  15.  b.  39  E.  3. 
tT™,    34.  b.  agrees.] 

have  writ  of  mefne,'  and  though  the  termor  cannot  have  writ  of  mefne,  yet  he  may  Iiavc  cove- 
nant, and  thertforb  the  joinder  good Fitth.  Joinder  en  Aid,  pi.  9.  cites  S.  C.  and  Cauna. 

agreed  that  the  termor  in  fuch  cafe  may  have  covenant  if  the  leffor  he  hound  to  acquit  him ; 
which  Finch,  agieedi  ■    ■  Where  the  lord  dijlraius  upon  the  tfnant^  and  av9wi  up'jn  the  mrfnc,  tbt 

tenant  <hall  not  have  aid  of  the  mefne,  hecaufe  the  one1\as  as  high  ellote  as  the  other,  but  be- 
caufe  the  mefno  is  party  to  the  avowry ,*the  mefne  may  join  gratis  and  plead,  or  the  tenant  may 
have  writ  of  noefoe;  Quod  nota.  Br.  Aid,  pi.  16.  cites  34  H.  6.  46.— S.  P.  for  furarooiis 
in  auxilium  docs  not  lie,  hecaufe  the^  tenant  who  has  fee-fmiple  cannot  pray  aid«  Br.  Ibid.  jJ. 
8.  cites  7  £.4.  to.  ■  ■    ■  ■■  See  9  Rep,  22.  b. 

S.  c.  cited         [i  7,  [Bsa]  if  there  be  lord,  mefqe,  and  tenant,  and  the  hrJ  avows 

l.^^{Qhj  **P^^  ^J^^^'^S^'*  ^^  T^^f^^  cannot  join  to  the  tenant^  (and  abate 
putting  his  the  avowry.}  17  E.  3.  6/ 15.  Ar  may  put  bis  cattle  in  the  pound  and 
own  cattle    bring  a  rtpufuinA 

in  the  5  /--        J 

pound,  and  then  fomg  a  replevin,  he  may  make  himfelf  a  party. 

[  8.  If  the  avowry  be  upon  a  firanger^  the  donor  canmt  join  to 
the  donee  In  tai/j  being  plaintiff,     17  E.  3.  6.  b.  contra.] 

.  [  9.  If  there  be  lofd-i  ^^^  mefnes  and  tenanty  and  the  lord  avows 
upon  thefirji  mffne^  who  is  his  tenant,  the  fecond  mefne  may  join  to 
bis  tenant.     Contra  17  E.  3.  6.  b.] 

Tol.  192.  (P.  a)     In  what  Cafes  Joinder  in  Aid  (hall  be, 

'^  '-'  ^  without  Frocefs. 

Fitzh.  Aid  {  !•'  T  F  a  bailiff  hath  aid  of  the  queen^  procefs  (hall  be  awarded 
dc  Roy,  pi.  ^  agairtft  the  queen  as  againft  a  common  perfon.     28  H.  6. 

rcra     13.  adjudged.] 

fays  that  Mich.  19  H*  6*  it  was  adjudged  accordingly. 

•  Br.  Aid,  [  2.  If  die  hujband  hath  aid  granted  of  his  wife^  he  fliall  be  com- 
pi.^a6.  cues  niandcd  by  the  court  to  have  his  wife  at  the  cky  in  court,  without 
Ffezh.  Aid,  procefs  made  againft  the  wife.  *  43  E.  3.  13.  b.  f  7  H.  6.  45. 
pl.ix4.cites  J  9  H.  6»  26.  b.  29  E.  3.  24.  becaufe  Jbe  is  anufnable  at  the  will  (f 
+  s'FlBut  ^*^  hujband^  and  procefs  would  be  a  delay,  f  35  H.  6.  10.  ad- 
Brtiicfimay  judged,  and  alfo  it  may  be  granted  at  the  eledion  of  the  court. 

be  awarded  *♦  7  H.  6,  45.    ||  35  H.  6.  1071 

againft  her;' 

for  tfw  ons  and  the  other  is  good  enough.    Br.  Aid.  pi.  74.  cites  S.  C. 

J  Br  PijA^  pi.  10.  cites  S^C.  *  f  Br.  Joinder  in  Aid,  pi.  9.  citrs  S.  C Fitzh.  Aid, 

|>1.  «».  cite«  S.  C.  **  Br.  Baron,  pL  46,  cites  S.  C, Br.  ProceCs  pi.  6  c.  cites  a  i  H. 

A.  t2.S,  p.— -Fitih.  Procefs,  pi.  77.  cites  Trin.  7  H.  6.  7^.  S.  P. 

H  pr.  AiiJipL  17.  cites  S.  C-**— Br.  Aid,  pi.  81.  cites  21  H.  6.  ^^, 

r  2?I  J     J  3"  I"  rtplevin  by  Uffit  for  y tart  ^  if  he  hath  aid  granted  of  At 
ruzh  Toin   lector,  upon  whom  die  avowry  is  made,  the  leffhr  may  join  widiow 

deren  Aid,  proCCfs.      2  H.  6.  l.J 

pL  2.  cites  S.  C.  "  ^»  * 

In  rcpkvln  the  defendant  avowrd  upon  W.  whe  bad  leafed  to  the  pIMntiif  for  years  and  tin 
feffor  is  ready  in  court  the  day  of  the  avowry  made,  to  join  to  the  leflce,  yet  if  CIms  l^lfec  wift 
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[4.  If  the  tenant  brings  a  replevin^  and  the  lord  avows  upon  thi  s«e  (O.  a) 
iBWtf  j  and  aid  is  granted  of*  the  meihe)  he  may  join  without  pro*  P^-  *•  *"* 
cdsj  bccaufe  otherways  the  tenant  fhall  have  a  writ  of  mefiie  t{j^,^^** 
againft  him  if  he  lofes.     1  H.  6.  i.] 

[5.  If  a  hailiff  makes  tonufance  in  the  right  of  his  mq/lery  and 
hadi  aid  of  him^  the  mafter  cannot  join  without  procefs.  2  H. 
6.1.] 

[6.  So  in  falfe  imprUinmenty  if  the  defendant  jufiifies  that  thi 
flaintiffis  the  vtUein  ofji  S.  and  that  by  his  command^  &c*  if  the 
ilfui  be  whether  behefrety  and  the  defendant  hath  aid  of  his  mafter» 
yet  he  cannot  join  without  procefs.     i  H.  6.  2.] 

f  7.  In  an  avowry  upon  d*  as  tenanty  if  the  plaintiff  fays  that  Ak 
was  fetfed  and  leafed  to  him  for  yearsy  althou^  he  Ihall  not  have 
aid  upon  this  pica,  yet  A.  may  join  to  abate  the  avowry^  3  H* 
6.54.] 

[8.  In  zplea  ofland^  if  the  tenant  hath  aid  df  oHe  within  age^ 
the  prayee  may  join  without  procefsi     7  H*  6.  45^  b»] 

[9.  In  a  plea  of  land  again/i  U fie  for  lifey  if  aid  be  granted  of  ^  Fltzh. 
him  in  reverfiony  he  may  join  without  procefs.     ♦  21  E.  3.  14.  i^7*^[  *" 
+  28  E.  3,  94.  b.  adjudged,  32  E.  3.  Aid  38.]  dies/d."' 

T  .   .  ..  t  Fitzh. 

JoinJer  in  Aid,  pi.  13.  cites  S.  C— Tenant  for  life  of  a  feigniory  may  make  avowry,  add  im* 
inediacely  pray  in  aid  of  him  in  rcverflon  upon  the  fame  avowry.  Br.  Aid,  pU  xo.  cites  9  H«  ^ 
S6»  per  Pafton.    Kota. 

[10.  But  in  this  cafe,  if  he  in  reverfton  prays  to  joiny  and  th6  FiUh.Joiii. 
Uffeefays  that  he  is  not  the  fame  perfon  of  whom  he  hath  prayed  in  **?''  ^  4^*^ 
aid,  the  Icffec  (hall  be  oultcd  of  aid)  and  fliall  anfwer  alone,     ai  E*  s.  C/ '^^^^ 

[11.  In  a  writ  of  error  againfi  tenant  by  the  eurtefyy  and  the  heir  Br.  Aid,  pL 

of  the  recoverory  if  aid  be  granted  of  the  heir  in  reverfion  for  the  J'l*  ^"^. 

tenant  by  the  curtefy,  the  heir  (hall  not  be  received  to  join  in  aid  of  tenant  ** 

to  the  tenant  by  the  curtefy  without  proccff,  though  he  be  prefent  for  life;  but 

in  court.    47  Aff.  g.  adjudged.     Quare  this.]  J^®  ^o'^* 

ibc  cnrtefy)  are  not  mentioned  therg.  ■  S.  P.  accordingly ;  and  Brooke  fays  the  rcafoaieems 

to  be>  inarmuch  ns  covin  may  be  between  the  phintiff  and  the  tenant  for  life*    QAisre.    Br* 
Jasnder  in  Aid,  pi.  17.  cites  47  E.  3.  9.— —See  (A)  pi.  24. 

[12.  In  2i  fcire  facias  to  execute  a  recognizance  upon  a  return  of 
theconufee  dcady  if  a  writ  iflues  to  warn  his  heir,  and  t\itjheriff 
returns  the  heir  and  B.  as  tertenants  warnedy  and  aid  is  granted  t0 
B.  Uffeefor  life  of  the  heir  in  reverfiofiy  (admitting  this)  yet  no  pro- 
CC&  /hall  be  awarded  againft  the  heir  to  join  in  aid,  becaufe  he  // 
party  to  the  writ  before.     8  R.  2.  Aid  del  Roy  114,] 

13.  Joinder  may  be  the  *  frfl  day  without  procefs  j  but  not  at  The  fame 
another  day  where  the  prayee  is  in  proper  peifon,  but  thej^  cannot  <>*verfity, 
join  by  attorney  without  day  given  upon  procefs.    Br.  Joinder  in  ^  ^^(^^ 
Aid,  pi.  7.  cites  21  E.  3.  14.  agreed.  there  muft 

be  process 


and 
cites 


day  in  court.    Br.  Joinder  in  Aid,  pi.  16.  cites  i  H.  6.  4.-M— Fttih.  Joixidor  in  Aid,  pt.  !• 
S.C  *  Br.  joinder  in  Aiii^  pi.  I.  eites  Triii.  z6  H.  8. 6.  S.  P. 


T  2  (Q,  a)    II0W 


25 2  8iB  [of  a  Common  Pcrlbn.] 


(Q^a)      How  the  Joinder  (hall  be  without  Froafs. 

By  Attorney. 


I.   T  F  lejfee  for  years  bath  aid  of  the  leffor  upon  whom  the  avowr} 
^  is  maa^  die  leflbr  may  join  in  aid  by  attorney,     ii  H.^. 


Br.  Aid,  pi.   r 

47.  cites 

S.C.  but 

Brooke  25.  D.J 

fays  Quod 

itiirum)  that  it  had  not  bcenln  pcrfon,  or  by  attorney  upon  proccfs.— Br.  Joinder  in  Aid,  pt*. 

cites  S.  C.  accordingly.— Ibid  pi.  10.  cites  &.C.t>ut  8.  P.  of  joining  biy  attorney  does  not  appear, 

— *>Fitzh.  Attorney,  p4.  35.  cites  S.  C.  and  S.  P.        By.  11  j.  pLd^.  Hiil.  1  &  i  Mar.  Donvst 

V.  Clark>  tenant  for  life  prayed  in  aid  of  him  in  the  reveriioa  who  caoie  in  by  procefi»  and  bf 

his  attorney  joined  in  aid. 

^^f^m^       [  2.  But  the  mefne  (hall  not  join  to  the  tenant  by  attorney,  bc^* 
Fol.  IQ'?.  caufe  by  the  joinder  he  acknowkSges  an  acquittal^  and  therefore 
^_^^  ought  to  join  in  perfon.     11  H.  4.  28,  b.J 

[  3-  ^^  where  an  avowry  is  upon  afiranger^  and  »d  granted  of 
him,  he  cannot  join  by  attorney  without  proccfs.    i  H.  6.  4.  b.] 
B.p.  Br.  4.  Avowry  for  rent  and  fervices  upon  baron  andfeme^  as  injuff 

'^i^*ziH  ^^.^^^h  ^^c  baron  prayed  aid  of  his  feme^  and  had  it,  and  day  given 
6*.  22.  and'  to  him  to  bring  in  his  feme  without  procefs,  but  he  might  nave 
he  had  pro-  had  procefs    if  he  would  j   Quod  nota.      Br,  Aidf  pi.   17.  cites 

this  before  anfwer  made,  or  iHue  joined. 


(R.  a)    Joinder  in  Aid  by  Procefs.    [ff^bat  Procefs.] 

Br.  Procefs,  [  I.    I  j^-^fcirefaciasy  if  the  tenant  lefee  for  life  has  aid  of  the 

pi.  •I 8.  cites  Jl  "^  r  y- •       ^    •       •  ^'     ^         ''  jx'  u*' 

S.c.  butby  revermner^^jcire  facias  in  auxtltum  according  to  the  na- 

the  prt)thu.  ture  of  the  nril  writ  fhall  be  granted,  and  not  afummons  ad  auxiS^ 

notaries  anduih.      I2  H.  A.  3.I 

both  fum-  T-  J  J 

mon5  ad  auxiliandum,  and  alfo  fici  fa.  ad  anxiliandum  have  been  \i(td$  hut  hf  Thiroe,  aod  the 
opinion  of  the  court,  the  ancient  courfe  is  to  a-ward  a  icire  facias,  &e.-— Fi(2h.  Procci's^pL  I24> 
cites  S.  C. 

(S.  a)     At  what  Time  Procefs  (hall  be  granted. 

Br.  AiJ»  pl«  [  !•  T  F  zfervant  be  at  ijfue^  and  has  aid  of  his  nUfftery  it  is  not 
45.  c;tcs  neceflary  that  the  fcire  facias  ad  jungendum  fhould  be  re- 

turned before  any  venire  facias  fhall  be  awarded^  but  they  raay  be 
returnable  at  one  time,  becaufe  the  ilTue  being  joined,  ttic  prMjee 
ca^inot  alter  the  ifllie,  but  is  only  to  give  evidence.     7  H.  ^>*  ai. 
Contra  8  H.  4.  16.  b.J 
t  Br.  Pro-        [  2.  If  aid  be  granted  of  the  king  and  ordinary-,  by  mrhich  he  is 
^^*-  q^c  II  awarded  to  fue  to  the  king,  yet  kifore  a  procedendo  comes  procefs 
*^*^'"  *         fhall  be  awarded  againji  the  ordinary  prefently.     la  H,  4.  4.  b. 

tfaou^ 
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Aough  it  may  be  proccfe  fliall  not  come  before  the  return.     Du«  Fitzh.Pro- 
bitatur.    t  19  H,  6.  5.  b.  19  E-  3.  Aid  del  Roy  5.]  ekes  s.c!' 

•  [  3.  If  aid  be  granted  of  the  ordinary^  and  the  ejiate  of  the  patrdn  See  (I.  a) 
is counterpieadedy  procefs  mall  not  be  awarded  againft  the  ordinary  ^^',^^'^'S' 
till  the  ifue  tried,     7  H- 6, 41,]  <5  a)pl!V 

[4*  If  aid  be  granted  of  a  common  perfon^  patron  and  ordinary j 
proce6  (hall  ifliie  againft  both  at  the  fame  time.     19  H.  6.  6.] 

[  5«  If  a  parfin  has  aid  of  the  king  patron^  and  of  the  ordinary^  Fit«h.  Pro- 
and  prnefi  is  made  prefently  againft  the  ordinary  before  any  procedendo  ^^^'  ^^'u* 
comes,  if  the  ordinary  comes  in  upon  the  return,  he  Jhall  not  join  e.e.s.c.-^ 
in  aid  to  the  paribn  befire  the  procedendo  comes.  19  H.  6.  b.  Br.  Procefs, 
Curia.  1  P^-  ^'*  ^*^** 

•*  •  .  10  H.  6. 5. 

an<l  fo  the  (b)  in  Roll  fecA^s  mlfprintcd  for  (6.y 

6,  In  tref^fs'i  Ae  defendant  faid  that  it  was  the  franktenement  of  Br.  Procefs, 
li.and  be  is  bis  tenant  at  willy  and  entered^  ana  did  the  trefpa/s^  pl^35.cite€, 
judgment^  &c.  the  tlaintijf faid  that  it  was  the  franktenement  of  jj.IIIbV. 
^•^.  who  leafed  to  him  at  willj  abfque  hoc  that  it  is  the  franktene^  Enqticft,pL 
meni  oftL  and  fo  to  iftiie,  and  the  defendant  prayed  aid  of  R.  and  I^p^' 
had  i^  and  venire  facias  iflued,  and  writ  to  warn  the  prayee  re- 
turnable at  a  certain  day,  at  which  day  the  inqueft  came,  ^nd  the 
Jheriff returned  R.  nihifj  and  the  defendant  teftified  that  he  had 
alTets,  &c.  and  prayed  garniihment,  and  that  the  taking  of  the  in- 
queft  {hall  ftay,  and  notwithftanding  the  inqueft  was  taken,  and 
found  for  the  plaintiff,  and  he  recovered  damages  againft  the  de- 
fendant; Quod  nota.    Br.  Aid,  pi.  43.  cites  7  H.  4.  31. 


cites 


another 

filed 

only,  sdl  at  one  day;  for  the  prayee  (hall  not  plead,  but  fliall 

maintain  the  ifllie  and  give  evidence.     Br.  Procefs,  pi.  55.  cites 

7  H.  6.  25, 

8.  In  trefpafs  they^were  at  iffue  in  Q  B.  and  after  aid  was  grant- 
ed, and  there  it  was  doubted  whether  ^;7zm0;ii  ad  auxiliandum 
fiiall  iilue  with  the  venire  facias  or  not,  and  after  fummons  ad 
auxiliandum  iffued  firft.  Contra  in  B.  R.  for  there  both  Jhall  iffue 
together,     ^x.  Aid,  pi.  136.  cites  18  E.  4.  10. 


(T.  a)    How.     By  Attorney. 

l^^  J  N  an  avowry  upon  the  lejfor^  if  the  lefiee  has  aid  of  him, 
the  leffor  may  join  by  procefs  by  attorney.  Ii  H.  4.  28.  b.] 
[  2*  So  where  the  avowry  is  upon  the  very  tenant^  and  aid  grant- 
ed of  him^  he  may  join  by  procefe  by  attorney,     i  H.  6.  4.  b.] 


T  3  (U.a)    How 


z$^%  9iQ  [of  a  Common  Perfon.] 


(U.  a)    How  granted  without  Monftrans  or  Profert 

of  Deed, 

S.  p.  and  i«  CT^E  N^jf  NT  far  life  may  have  ajd  cf  ^ini  in  rmahider  widi- 
d^  d**  ^**^  (hewing  dee4  thereof,  for  it  may  be  that  the  deed  was 

toot  boloQ''  delivered  to  him  in  remainder  upon  the  livery,  and  not  to  die  tc- 

to  thete-  nant  for  life.    Br.  Aid^  pi.  34.  cites  47  £.  3,  18. 

nam  for 

life.    Br.  MonftraAty  pi.  25.  cites  S,  C. 

r  2  C4.  1        i«  In  pracipe  quod  reddaty  the  tenant  for  life  prayed  aid  if\im  if| 

i  Br  Aid  refnainder^    T h^rne  bjd  him  fliew  deed  of  remainder,  for  it  belongs 

pl.  83.  cites  to  you ;  and  fo  he  did.    But  Brooke  (ays,  Qua*re  if  of  neceffity, 

S.C.aecord.  for  other^fe  it  is  in  ♦  22  H.  6.  i.    For  remainder  may  be  bj  Hfoerf 

»Riy,thai  without  deed.    Br.  Aid,  pl.  56.  cites  12  H.  4.  20. 

feme  tenant  '  .  T  • 
for  lift  rtfceiwJ  in  default  of  ber  haron,  prayeU  aid  of  him  in  remainder,  and  had  it  without  (hew- 
ing dced^ Br  Mpn(lran«y  pl.  56.  cites  S.  C.  accordingly.*— ^Br.  Counteiple  del  Aid,  pl  U* 

cites  2a  H  6. 1. 3*  C.  &  S.P«  accordir^giy.— Br.  Refceipt,  pl.  63.  cites  $•  C^-r^Bf/  Aid,  pl.  &7* 
cites  £z  H.  6.  41.  that  if  the  grantee  of  a  rent-charge  releafes  to  him  in  reverfioi^  (lie^iunt 
for  life  canuct  plead  this  without  havirij;  the  deed,  and  therefore  in  avowry  upon  him  in  rever. 
fion  for  rent  fen'icC)  the  tcoant  far  life  who  was  a  itranger  to  the  avowry  had  aid  gtanted  Ua^ 
of  the  rercrfioiicr. 


(W.  a)     Proceedings,  Pleadings,  &c. 


good, 
loE.  3.  527. 

Bitt  uptn  A-  2.  If  the  tenant  prays  aid^  and  the  demandant  counterpleaisy  and 
thcXid^li^^  the  tenant  pleads  ejhppel  againjl  the  counterplead  which  is  adjudged 
is  not  pc-     againft  him,  this  is  peremptory*    Per  Seton.     Br.  PcremptoT)',  pl. 

rempfory.      76.  citeS  I^  E.  7. 
Br.  Pe-  J         J 

remptory,  pL  76  cites  1 3  E.  3.  per  Setoiu 

3.  \tijcire  facias  out  of  a  fine  after  aid  prayer,  the  tenant  was 
received  to  yiy  that  the  fine  was  once  executed  in  the  father  of  the 
demandants  TheL  Dig.  208.  lib.  14.  cap.  8.  f.  2.  cites  Hill.  29  E. 
3.  21.  and  Mich.  26  E.  3.  69.  and  fays  fee  1 1  H.  4.  68, 

4.  Cui  in  vitajthc  tenant  faid  that  7.  wasfeifed  in  fee^  andlee^ 
to  him  for  lifefaving  the  reverfion^  and  prayed  aid  of  him,  and  Ac 
demandant  faid  that  J.  had  nothing  in  reverfion.  And  it  was  ar- 
gued, if  he  (hould  traverfe  the  Icafe  or  the  reverfion,  but  after 
gratig  they  were  at  iflue  upon  the  reverfion  j  neverthele(s  after  it  is 
faid  e|fe  where  often,  that  upon  aid  prayer  the  leafe  fhall  be  travtrfd^ 
and  upon  refceipt  the  reverfion.  Br.  Counterple  dc  Aid,  pl.  34.  dtcs 
41  E.  3.  8. 

S?  frefpafs  againft  J,  and  2  other Sy  and  the  2  juftjfied  hecaufe  the 
i>lamttff  ivas  villein  regardant  to  the  manor  ofB.rfj.  their  mafler^ 

anJ 
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«id  wcnild  not  be  juftified,  by  which  they  took  him,  and  the  other 
faU  that  Franks  &c.  and  fo  to  iiTue,  and  the  defendant  prayed  aid 
of],  their  maiter,  and  had  it>  and  venire  facias  iffuedj  and  fcire 
facias  ad  jungengenium  in  auxilium  againft  J.  ntur noble  at  one  and 
the  fame  day^  and  procefs  upon  the  original  againfi  y.  returnable  the 
fame  dajy  at  which  day  "J,  came^  and  joined  in  aid,  and  alfo  anjivered 
upon  the  originaly  and  pleaded  villeinage  ut  fupra ;  judgment  if  he 
(hall  be  anfwered;  and  the  plaintiff  pleaded  franky  and  of  frank 
ifiatt^  and  prayed  venire  faciasy  and  procefs  upon  this  iflue^  and 
file  faid  J.faid  that  fhe  held  thefaid  manor  in  dower y  the  reverpon  to 
J>  and  prayed  aid  of  him ;  and  per  Gaicoyne,  the  laft  venire  facias 
ought  not  to  iillie,  for  one  venire  facias  may  make  an  end  of  all* 
Contra  per  Huls,  and  that  both  fhall  ifllie,  and  if  the  one  ijjiu  be 
found  contrary  to  the  other^  hf  who  is  warned  may  have  attaint  i  for 
in  replevin  againft  mafter  and  fervant,  the  fervant  juftified  in  name 
\>f  Bis  mafter,  and  after  the  mafter  joined  and  avowed  for  the  fame 
caufe,  the  fervant  is  out  of  court,  for  in  replevin  aid  iball  be 
granted  before  iftue,  and  in  trefpafs  not,  but  after  iflue,  and  there-  f  2  C  C  1 
tore  here  the  fervant  is  not  out  of  court  ^  foe  if  J.  will  make  de-  ^     ^^ 
fault,  the  2  fliail  maintain  the  iftlte  alone,  and  this  aid  in  trefpafs  is 
not  hut  ad  manutenendum  exitum,  and  not  ad  refpondendum,  and 
therefore  both  iflues  fhall  be  tried  j  and  per  Gafcoigne,  J.  fhall  not 
have  aid  of  him  in  reverfion  becaufe  he  is  party  to  the  writ.    Con- 
tra per  Huls,  and  that  all  is  one,  and  fee  the  procefs  upon  aid 
prayer  fupra,  that  the  one  ijfue  tried  fhall  not  be  a  conclujion  againft 
J.  upon  the  other  ijfue^  notwithftanding  the  aid  prayer;  qusre 
thereof  if  it  be  pleaded,  and  how  the  procefs  againft  the  jury, 
and  againft  the  prayee,  and  againft  the  third  as  party,  (hall  have 
one  and  the  fkme  return.     Br.  Aid,  pi.  45.  cites  8  H.  4.  I7. 

6.  It  was  held  that  after  aid  prayer  a  man  fhall  plead  a  thing  op*-  ^^  ref^^vin, 
forent  to  the  writ  as  amicus  curiae.     Thcl.  Dig.  208.  lib.  14.  ^v*^|^® 

cap*  i*  f.  4.   cites  11  H.  4.  67.  made  the 

plaintijf  bad 
md  •/  his  femt,  and  after  tlie  aid  haJ,  he  ant}  hts  feme  W  rg  mi  rccerord  to  pittfd  matUr  np^rent  in 
ahatment  of  tht  utjovfry,  Thel.  Dig.  io8.  lib.  14.  cap.  8.  f.  6.  cites  Trin.  39  £.  ^.  19.  but  fays  the 
coDtrary  was  held  Mich.  11  H.  4.  28.  where  it  is  faid  alfo,  that  the  plaint i^ and  the  prayee  in  aid 
ihould  plead  munter  in  f off  in  altatement  of  the  avowry.  But  th.it  it  is  held  Mich.  34  H.  6.  8.  21. 
thai  after  the  joinder' in  aid,  they  fhall  uuc  plead  a  thing  apparent  in  abaiement  of  the  avowiy. 
km  wly  4it  comats  curLcm 

7.  In  replevin^  the  defendant  avowed  upon  a  Jirangery  and  the  In  retlrvut^ 
pknntifffaid  thai  this  Jlr anger  leafed  to  him  for  year Sy  and  prayed  '^J^^^ 
aid  of  him,  and  bad  it,  and  they  joined,  there  it  they  cannot  agree  tn  fo,.  tfnurc 
plegy  the  pUa  of  the  termor  Jball  be  taken,    fir.  Joinder  in  Aid,  pi.  «^  r.  a, 
IJ.  cite,  5  H.  5.  6.  -f^lX** 

pIcvilHai  his  very  tenant^  and  the  fMntiff  faid  that  tbit  7*.  Imfd  to  him  fir  10  years  ^  aitd  grayed  aid  ot 
iuRi  and  had  it  before  iffnc,  whereupon  T,  joinedf  and  thereupon  the  dtfendtf/a  amfffidtbe  avowry^ 
SAd  tt^  hUunttf  pleaded  fiuns  arrcnr  ns  to  part,  and  tender  upon  the  /and  of  tie  refl^and  iV«  unjuts  fei^fie  fur 
other  part,  whereupon  the  defendant  demurred,  and  well ;  bfcaufe  when  aid  is  granted  and  the 
ptayor  doe^  not  'agree  in  plea,  there  the  anfwer  and  the  plea  of  the  prayee,  who  is  tenant  a^ 
Bo  the  tnowrfy  ihall  be  taken^  and  the  other  refufed.  Br.  Joinder  in  Aid^  pL  a.  Qites  MicU 
1U.6.I.S. 

8.  If  tenant  for  life  prays  aid  in  pracipe  quod  reddatx  and  *^ 
pid  the  rivtrjmer  (I0  not  join  in  plea^  there  the  ple^  of  tenant 

T4  /^r 


fi$$  '  9tll  [^  a  ComiivoD  Fer6>a;] 

for  life  Jhail  be  tmien%  for  he  ha3  the  *  ffJuiktenement  ^ich  is  te 
caufe  of  the  a£tion,  and  be  in  the  reVeriion  lAay  falfify  the  reco- 
very after,  if  he  has  caufe*  Bn  Joinder  in  Aid,  pL  2.  cites  Mich. 
^  H.  6.  X.  2.       . 

9*  And  in  ajjife  the  plea  ifthe  tenant  fi>aUftani;^xA  not  the  plea 
cf  the  diffeifor  to  the  ri^^ht  of  the  land.  Br.  Joinder  in  Aid,  pi.  2. 
cites  Mich.  2  H.  6.  i*  2.  and  (ays  that  45  £•  3.  concordat. 

JO.  Re  for  dare  J  the  defendant  made  conufante  as  baiM'  vf  J,  B» 
daughter  and  heir  ofT.  P.  the  plaintiff  faid  that  J*  B.  is  a  baftardi 
&c.  and  upon  this  the  defendant  prayed  aid  of  A.  B.     And  per 
Babbington  and  Cott.  he  fhalt  have  the  aid ;  contra  per  Straunge 
.and  Martin;  for  by  him  he  ought  to  have  prayed  the  aid  in  tbe 
conclufion  of  his  conufancc,  and  in  plea  perfonal  a  man  (hall  have 
aid  after  plea  pleaded,  and  not  before,  hut  in  plea  real  a  man  fliall 
have  aid  before  plea  pleadcxl,  and  there  are  only  2  manner  oftntries 
of  aidt  the  one  is  of  aid  before  tUa  pleaded^  viz.  that  the  defendant 
or  tenant  petit  auxiiium  de  C.  Jlne  quo  ipfe  non  potejl  refpondne^  and 
after  it  be  after  pita  pleaded^  the  entry  is  ^uoddefendT  petit  auxilim 
de  B.  ad  manutinendum  exitw/iy  and  in  this  cafe  it  cannot  be  ad 
manutenendum  exicuni ;  for  no  ifiue  is  joined,  and  it  cannot  be, 
&c.  Sine  quo  non  potefl  refpondere ;  for  he  has  anfwered  to  die 
adlion,  and  in  tbe  conclufion  thereof  has  not  prayed  aid,  and  there- 
fore  he  has  pafTed  tbe  advantage  of  it,  and  there  are  no  more  eft* 
tries  of  the  aid  but  tMefe  2  -,  quaere,  for  it  is  not  adjudged*    Br,  Aid, 
pK  94.  cites  4  K.  6.  30. 

II.  In  trefpafs  againft  feveral,  one  jujlified  by  the  command rftb^t 
that  had  pleaded^  and  of  others  not  named^  becaufe  that  was  the  frank' 
tenement  of  them  by  which  he  entered,  and  fo  to  iifue,  and  fo  prayed 
aid  of  all  after  iifue  joined.     The  court  held  that  he  Ihould  have  it 
of  diofe  not  named  in  the  writ,  but  not  of  thole  named ;  whereupon 
the  plaintiff  to  avoid  delay  granted  the  aid  of  ally  and  per  Cheney 
the  ven.  fac,  Jhall  iJTue  immediately  without  attending  die  coming 
of  the  prayee;  2nd  procefs  Jhall  iffiie  againft  the  prayee  inftanter\ 
for  when  he  comes  he  (hall  not  plead  any  plea,  but  fliall  join  in 
aid  of  the  iflue,  and  give  evidence  j  quod  nota«     Br.  Aid,  pL  71* 
cites  7H.  6.  71.  [21.] 
fer.Ajd,  pL        12-  In  pretcipe  quod  reddat  Ae  tenant  prayed  aid  of  A,  who  is 
S  c  ^*'**  d.  ^^^^^  tojotny  and  the  tenant  demurred  [averred]  that   he  is  not  the 
iiifily.         /''"'  tf^fi'h  and  fir  other  e  contra.     The  tenant  praj'ed  proccfe 
againft  me  prayee,  and  faid  that  the  iifue  is  not  receivable,  where- 
upon the  tenant  was  awarded  to  anfwer  alone  in  as  much  as  he  re* 
Juf(?d  tbe  averment;  and  fo  iee  that  ijf'ue  may  be  taken,  whether 
he  be  the  fame  perfon,    Br.  Joinder  in  Aid,  pL  13.  cites  j  H,  6. 

45- 

13.  After  aid  prayed  of  a  parcener,  die  tenant  fliaU  ^'^^ 
parcenary  luith  one  not  named  in  abatement  of  the  writ.     Thc!^ 
Dig.  208.  lib.  14.  cap.  8.  f.  5.  cites  Pafch.  9  H.  6.  5, 

14.  In  praecipe  quod  reddat  the  tenant  prayed  aid  of  one  JB,  bis 
coufin^  by  reafcn  of  partition  made  between  tpem^  and  prayed  that  ht 
be  fummoned  in  diverfe  counties^  and  in  the  county  of  Chejiery  and  the 
plaintiff  faid  that  B.  had  ajfets  to  be  fummoned  in  toe  county  of  D.  anf 

prayed 
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sin  [of  a  Coinmon  Pcrfbn.]  ^156 

'frajii  fTHtfi  tbiritf%  and  by  iIm  opinioii  of  die  court,  exciept 
Paflon,  though  tke  demauidafit  fited  tl»e  proGcfi  for  his  own  bafte^ 
k  Aall  be  intended  the  proceft  of  the  tenutt,  and  it  is  reafon  that 
the  tenant  have  his  own  proceft  where  be  prays  it;  qusere*  Br. 
Aid,  pi.  99.  cites  14  H*  6.  }• 

15.  In  annuitj  againft  a  parfin^  who  JbiWii  cei^  of  aid,  and  frjj^f^ 
frayed  aid  ^f  the  patron^  the  caufe  is  not  pravirfkbU*  Bn  Coun-  ^h^e /f. 
terple  de  Aid,  pi.  it*  cites  aa  H.  6,  47.  nxtafariy$ 

him  in  rtverfion^  he  (haU  Ihew  csufey  and  there  the  caufe  is  trayerfable.    IbjiL 

•  16.  In  replivtn  the  awvry  was  m  ajhranger^  of  whom  the  platn^ 
tifpraygd  aidj  and  had  it;  there,  upon  the  joinder^  they  may  plead 
ffiunques  feifie^  and  the  like  againft  the  defendsmt ;  though  the  ter^ 
mor  bufe^^  without  the  joindery  cannot  hare  fuch  pleas.  Bn  Join^ 
der  in  Aid,  pi.  15.  cites  22  H.  6.  3. 

17.  In  avowry  the  plaintiff  prayed  aid  of  his  lejfor  Jor  years^ 
and  had  fummons  ad  auxiliandum  returned  ferved,  at  which  day  the 
prayee  came  nofy  and  die  plaintiff  is  efiigned.  There  judgment  fliall 
not  be  given  immediately  that  the  plaintiiF  anfwer  alone,  but  the 
d^aukjf  the  prayee  Jhall  be  recorded  \  and  at  the  day  which  the 
I^ndfThas  by  the  ^Jfoign^  the  judgment  /ball  be  given  that  the  plain- 
tiff anjiver  ahne.  Quod  nota;  for  his  appearance  at  the  day  of  t 
^ign  Jhall  not  ftrve^  if  he  does  not  appear  now  at  this  day  of  die  *  .  ] 
return  of  the  fummons,  &c«    Br.  Aid,  pL  i.  cites  27  H.  6.  4. 

18.  Note  per  Brown,  prothonotary,  that  if  the  defendant  in  tref^ 
pofi  prays  in  aid  of  his  matter  or  leflbr,  who  is  a  Jhanger  to  the 
writj  the  plaintiff  may  jay  that  the  prayor  is  dead^  and  the. other  mdy 
joy  that  alive^  &c.  and  iuuc  fhall  be  thereof  taken.  Br.  Aid,  pi.  144. 
cites  32  H.  6.  34,  ' 

X9.  Prayee  cannot  plead  in  abatement  of  the  avowry  admitted  by  the  Ibid.  pi.  14. 
Jfeiiifr^  unlefs  as  amicus  curiae.     Quod  nota.     Per  curiam.     Br.  citesS.c- 
Avowry,  pi.  12.  cites  34  H.  6.  8.  21. 

20.  In  annuity  it  was  faid  that  if  a  parjon  prays  aid, of  the  patron  ^'  '^^^^* 
nnd  ordinary y  and  they  are  ejfoigned^  or  make  default^  the  defendant  P^^'^'^^" 
VAj  relinquish  his  aid-prayer^  and  an/wer  alone.     Br.  Aid,  pi.  124.  L  ^57  J 

cites  4  E.  4,   28.  '  ordinarytvia 

not  foi/if 
<<bere  the  Uefendant  (hall  plead  alone.    Ibid.— Af/  iftify  wiff  join  with  the  defendanr,  and  plead 
tbt  fwx  plea  that  the  Uefcntlanc  pleads,  then  they  ihall  be  fuffered  to  join  with  ihe  defendant 

therein.    Ibid. But  if  they  varv  it />.V»,  the  plea  of  the  defendant  only  ftiall  he  taken.    Ibid. 

—^^*«/ though  they  t^jfcr  tojoiny  yet  the  djendant  may  rtUnquiJh  the  aid-prayer,  and  cohfej'i  tU  aHlin  ; 
per  Oaaby  Ch.  J.     Ibid. 

21.  In  annuity  afier  aid-prayery  and  before  appearance^  he  who 
pays  in  aid  may  refuje  the  aid^  and  plead  in  bar  only,  but  contra  after 
Ae  prayee  appears  and  offers  to  join,  unlejs  they  vary  in  plea  \  for 
t6cn  the  plea  of  the  tenant  Jhall  he  taken  \  bat  the  defendant  may 
f«»/J/i  the  a^ton^  notwithftanding  the  prayee  offers  to  join,  and 
a  tile  trayee  he  effoigned,  this  is  no  appearance ;  and  note  that 
the  defendant  may  anifwer  alono,  Br.  Joinder  in  Aid,  pi.  19.  cites 
4£«4.28« 

22.  In  writ  of  right  by  W.  againfV  F.  who  faid  that  he  held  for 
^9  ti€  remainder  to  B.  and  Q  who  joined  by  procefs,  and  prayed 

that 
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that  the  JimanJamt  count  againfttfadnf,  Utd  if  was  (kid  that  he  ^ 
^^f  count  J  but  &all  have  «^r  oftbtfirji  wrif  and  county  and  fo  he 
had,  and  vouched.     Br.  Aid,  pi.  132.'  cites  11  £.  4.  2. 

23.  If  aid  be  granted  tvhere  it  dies  mt  lie^  it  is  not  errors  but  de- 
lay. Contra  if  aid  be  denied  where  it  does  licy  it  is  error ;  per  Fiaeux. 
'^x.  Aid,  pi.  1 1 8.  cites  8  H.  7.  8, 

For  more  of  Aid  of  a  Comn7on  Pcrfon  ?n  General,  fee  2iB  of 

ttie  IKing,  parcener0,  iSefrtipt  (S)  aoac|ier>and  odier 

proper  tides. 


I^^T^^"  I  11^    I      .1  Bll I      ■       ■■       I  ,  I         »■■»—!    Ill     I         ll|l        II  IIWI       ■  It       ^^1 


Zlizn, 


Fol.  I94t  (A)    Alien-torn.    Alicn-Friendt    What  things  he 
*-  '^-^  may  have,  without  Forfeiture  to  the  King. 

•  Br.  Be-    [  j.     AN  alien  may  purcbafe  land,    *  j  |  H.  4.  26.  b.    +  14 

JlT/.^c     •  A  H<^  4.  *o.  Co.  dt.  7.  b.j 

%.  C.       f  Br.  Benizeny  &c.  pU  t.  cites  S.C. 

t^rpuTt"      '^  *•  "^''^  *^  "^'"^  w^yyf^  it.   ♦  1 1  Hen.  4,  26.  b,   f  I4  Hai.4* 

cites  S.C."    ^^'J 

icS.P.    Buttheparchafcoiyfaio^/flioiifyo^tf.    Apdfojt  was  inthc(afc  of  Alas  Kivc,in 

tbc  time  of  King  E.  6.    Qwrnn  if  ifformatim  ot  the  txcbc^urr  (hall  not  fcnre  in  this  cafe.    It  fceais 

that  It  OiaU  not. Br.  K.  C.  pi.  443.  ^emp.  E.  6 The  king,  upon  office  fomnd,  Ihali  hm 

tneni.    Co.  Litt.  2.  b. 
f  S.  P.  if  without  licence.    Br,  Denizen,  pi.  2.  cites  14  H.  4. 19.  S.  C. 

w^^pS?.  r  3-  If  an  alien  friend  be  a  nurcbanty  he  mxj  tur chafe  a  Uajefir 
r  J.  1  y^^^^  of  a  houfefor  his  haHtationj  and  the  king  mall  not  have  this 
t  250  J  fo  long  as  he  inhabits  there.  Co,  Litt,  2.  K  For  this  was  nccct 
chafe  free,    fary  for  his  trade  and  traffick.] 

hold,  yet  be  "* 

may  have  a  boufc  of  habitation  here  for  the  time  that  he  Is  here,  thoagh  he  be  no  denSxeo,  brf »» 
•o  remain  here  for  merchandize,  or  the  like  5  per  cur.  obiter.  Poph.  36.^**— S.  P.  adnikted;  fc* 
If  they  were  difabled  m  fuch  cafe,  it  were  in  effea  to  deny  them  trade  an4  traffick,  which  i$th» 
life  of  every  lOand.  7  Rep.  17.  a.  in  Calvin's  cafe— Sec  ©.  ».  b.  Mare.  pL  8.  Yarborow'* 
reading  upon  the  ilatute  of  ay  E.  3.  cap.  2.  accordingly. 

heLv«  *^  ,    [  *•  ^^*  'If^  ^^^^  o^  '^^v«  tbi  reabn,  the  king  fluitt  have  thU 

ferva.  ts         ^^*^e*      Co.  Lltt.  2.  b,] 

ih^tl  yr«/!S VI:* ''"'**  ^'  ^'  ^'  ^^*'^'  P^'  ^  ^  Yarborow'sReadinj  iqUnt,  35  EfiJ-on 


[5.  $0  if  be  dies  foffejfed  thereof,  yet  hie  evecutors  or  admtni' 
ilrators  (hall  not  have  it.     Co.  Litt.  2,  b.    Sir  James  Cfoft's  cafe, 

[6.  But  fuch  alien  friend,  though  he  be  a  merchant,  ^et  if  he  It  wasfaid 
parthafes  a  Uafe  for  yearrofland^  meadw)^  &c.  the  king  mall  haye  ^  ^-  ''^ 
it;  for  this  ii  not  necejjary  for  his  trade  or  traf$ck.    Co.  Litt*  2.  b.  f^^  ffi^ 
Sir  James  Croft's  Cale.  29  Eliz.  Refolved.]  alien  bom 

obtains  a 
Ir^ijtfw  ytan^  the  king  Ihall  have  it ;  fr>r  he  cannot  have  land  in  this  realm  of  any  eftate.  Br* 
I)emzcn,pl.  22.  cites  5M.-~-Br.  N.  C.  pi. 491.  S.C.— Ko  alien  can  have  lan<i  within  the 
realm,  luilefs  he  be  denizen.  D'  2. 1>.  pi.  8.  Patch.  19  H.  8.  .  And.  25.  pi.  56.  The  opinion  of 
thejuilices  of  C.  B.  was,  that  alien  friend  may  liave  goods  and  Icafes  in  England,  and  may  make 
teibroent  of  ihem,  chough  he  be  not  demzco.    ■        flcndl.  36.  pi.  6x* .  S.  C.  i^rtTidinglj,  1 

1  P.  7  Rep.  1 7.  a.  in  Calvin^s  cafe« 

[j.  But  ifzxi  alien  friend,  who  is  not  any  merchant^  furchafes  a  SeepU^f. 
kafehx  years  ofz  houfe  for  his  habitation^  yet  the  king  ihai}  have 
it.    Co.  Litt.  2.  b.  Sir  James  Croft's  cafe.  RefoIved.J 

[8.  If  an  alien  fritnd  purfhafes  a  copyhold  in  fee  in  the  name  of  *  All.  14. 
J.  S.  in  xrufi  for  himfelt  and  his  heirs,  qusere  whether  the  king  \  ^f^ 
aall  have  this  tnjft  pfthe  copyhold.  Pafch.  24  Car.     B.  R.  this  tiutthwliii 
was  a  qaeiHon  between  the  King  and  Holland,  and  much  argued  the^f^n^ 
at  \i3LX^  but  no  opinion  eiven  therein  5  but  the  trufi  being  traverfed^  ^*^*^ 
and  atds  found  for  the  ktng^  yet  judgment  was  given  againft  the  king^  Jonld  not 
becaufe  by  the  inquilition  by  which  this  truft  and  matter  was  fgund,  i^eife  the 
J.  S.  who  was  the  perfon  trufted,  and  who  had  the  «ftate  in  fee  \si  ^"J  *'*^ 
him,  was  put  out  of  poflefSon  thereof  by  the  inquifition ;  whereas  ^^  equity'^ 
the  aUen  bad  hut  the  trufi ^  and  no  pofjeffton^  and  therefore  admit*  might  hav« 
ting  the  truft  was  given  to  the  king,  yet  the  king  could  not  have  ?  Jccixc  for 
Ac  pofleffion  by  force  thereof,   but   ou^t  to  fue   to   have  the  was  sir 
truft  executed   in    a   court   of  equity.     Intratur  Trin.    21  Car.  JohnDacfc'j 
Rot.  20.1  £*<« — ^ 

Sty.  20. 4t. 
^•34.90.94.  S.  C.  Curia  advifare  vtilt.  Mod.  17.  pi.  46.  Arg.  cites  Styles*s  Reports  S.  C 
that  if  aa  alien  pi.rchafe  copyhold  lands,  the  king  (ball  not  Itave  the  eftate  but  as  a  truft,  and  iluC 
the  pniticular  real'on  \%  aS|  becaufe  the  king  (hall  noi  be  tenant  to  the  lord  of  the  manor.  But  fee 
Sty. 40.  &c  cited  as  above.— D.  %.  b.  Marg.  pL  8.  fays,  that  Harrifon  in  his  reading  at  LincoInV 
Jno,  j6j2.  \\t\iXf  that  an  alien  cannot  purchafe  copyhold  land,  becaufe  he  has  no  capacity  to  ro» 
tain  but  only  for  the  king,  and  the  king  cannot  hold  of  any,  and  therefore  if  he  purchafcs  it  ouglig 
U>  cCcheat  to  the  lord  of  the  manor. 

9.  Pafch.  II  E.  3.  Rot.  87.  Land  vns  extended  upon  a  fiatute 
^knowledged  to  an  alien  friend  merchant j  and  delivered  to  himy  and 
^ce  was  found  for  the  king,  and  adjudged  that  he  fhall  have  the 
1^  upon  the  extent,  and  mall  not  be  taken  from  him  upon  office 
^nd,  and  that  this  is  within  the  ftat.  13  £.  i.  de  mercatoribus, 
and  if  he  be  ouftcd  he  (hall  have  an  affife,  and  fo  Glanvxll  J.  in* 

clined  in  bis  reading,  and  the  cafe  above  was  debated  three  years.  ][  259  ] 
Hill.  1 3  E.  3.  accordingly.    D.  2.  b.  Marg.  pi.  8. 

10.  If  a  reverfion  of  land  be  granted  to  an  alien  by  deedj  and  i<- 
fore  attornment  the  alien  is  made  denizen^  and  then  the  attornment 
k  amde^  cbe  king  upon  office  found  fbaU  have  the  land  -,  for  as  to 
an  eftate  between  the  parties  it  pafles  by  deed  ab  initio«  Co.  Litti 
310.  b. 

^  II.  An  alien  is  not  capable  of  an  office.  Jehk.  130.  pi.  64.  cites 

12.  By 
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x^.  By  the  Comton  lav  an  alien  was  capable  of  a  henefia  in 

England i  for  the  church  is  one  throughout  the  whole  world;  but 

at  this  day  it  cannot  be  without  the  king's  licence,  by  the  ftatutes 

made  25  £•  3.  and  10  R.  2.   Jenk.  130.  pi.  64. 

^.  283.  b»         ij.  An  alien  and  an  EngUJhman  were  joint  purcbafors ;  the  alien 

p!ich  •       .'''^>  ^^  iurvivor  fhall  not  have  the  whole,  but  upon  office  found 

ir  Eiix.       the  ^ueen  Jhall  have  the  moiety.     Le.  47.  in  pL  61.     Fenner  cited 

s.  c.  and  it  it  as  adjudged  in  Forcet's  cafe. 

was  that  «*     » 

T.  K.  infeoffed  B.  an  alien,  and  Forcet,  to  the  wfe  of  himfclf  and  his  wife  in  tail,  remainder  to  his 
right  heirs,  and  it  feeraed,  that  if  an  office  be  found,  the  queen  ihould  have  the  moiety  bj  her  pre- 
rogative to  her  own  ufc,  and  the  other  ufe  in  this  moiety  is  gone  for  ever.— -Goldflj.  29.  pi.  4. 
•]4ich»  %%  9c  29  £Uz.  Fenner  ftiil  that  he  had  heard  lately  in  the  Exchequer,  that  an  alien  and  » 
Englifliman  purcbafcd  lands  jointly,  and  the  alien  dying,  it  wivs.  actjadged  that  the  other  nrnttld 
have  the  whole  by  furvivorlhip.  But  Andcrfon  and  the  whole  couit  faid,  that  this  could  not  be 
law  \  for  it  ija  maxim,  that  nuHum  tcmpus  occurrit  regi.— If  one  covenants  to  Jiaad  fcifcti  to  tU 
uft  of  his  brotUr^  being  an  alitn,  the  lame  IS  good,  and  au  ufc  will  arife  j  per  cur.  Goilb.  275*  "^ 
pi.  3S8.  HUL  16  Jac.  B.  R. 

But  fee  i^  If  one  takes  an  alien  to  wife^  and  then  he  aliens  his  land^znA 

*Y*^®^g(^)  afterwards  Jbe  is  made  denixeny  and  the  hufoand  dies^  (he  (hall  not 

puV.  and  be  endowed,  becaufe  her  capacity  and  poffibility  to  be  endowed 

(C)  pi.  T.  came  by  the  denization,  but  otherwife  it  is  if  fhe  were  naturalized 

where  fuch  ^   ^^  of  parliament.     Co.  Litt.  33.  a, 

marriage  •'  *  ^"^ 

Wa$  by  the  king's  licence,  tliat  (he  had  dower. 

15.  Leaf e  for  years  was  made  to  an  alien  on  condition  to  have  fee 

on  paying  20 1.    During  the  leafe  he  is  made  denixen^  and  after 

pays  the  20  !•     Frowike  in  his  Reading,  as  cited  by  Dyer,  held 

that  the  king  (hould  have  the  fee,  but  rlowden  thinks  the  alien, 

being   then  a  denizen  at  the   time  of  payment,    (hall  have  it. 

PI.  C.  4^2.  b.  Mich.  17  &  18  Eliz.  in  cafe  of  NichoUs  v.  Ni- 

choUs, 

Jeflk.  ^.  pi.       16.  Duplicatus  fanguis  if  not  neceflary  in  defcents  or  pur- 

2.  s.  P.  \nz.  chafes ;  as  alien  has  iuiie  a  fon  by  a  wife  inheritrix,  which  fon  is 

*^rc  of^the'^  bom  in  England,  this  fon,  after  the  d^th  of  the  wife,  (hall  inherit 

f^ber  and    the  land.    Jenk.  203.  pi.  27. 

of  the  mother. 

Le.47-pi.  ly^  An  alien  bom  purchafed  lands,  and  before  office  found  th^ 
bm  no  '  itteen  made  him  deni%en  and  confirmed  his  eftate,  Anderfon  Cb.  Ji 
judgment---*  thought  the  lands  were  not  in  the  queen  before  office,  and  fo  the 
4  Le.  82.  confirmation  good  5  but  Rhodes  held  that  he  (hould  take  onlj^  to 
I.  c.^in  ^  ^^  "^  ^^  ^^  queen,  and  then  &c  confirmation  void.  And  atter- 
totidem  Wards  Shuttlcworth  being  afked  as  to  his  opinion  by  divers  bar* 
verbis.  rifters,  declared,  that  he  thoudit  it  not  in  the  queen  before  office, 
and  therefore  thought  the  confirmation  good.  Quaere.  Goldfb.  29* 
\     '         pi.  44  Mich.  28  &  29  £Iiz.  Anon. 

^rlf's  c^  A.  ah  alien  had  lands  by  purchafe  in  tally  the  remainder  U  B. 

amrArider-  ^^  f^^'  A.  fuffcred  a  common  recovery^  and  died  without  ijfue.  This 
fon  J.  held  htixxg  found  by  office  the  whole  court  held  that  the  recovery  was 
hima^/o^  good,  and  Ihould  bind  the  remainder.  4.Le.  84,  d.  177.  Mich, 
/r^c.>.  ^..    39  El>^-  C.  B.  Anon. 

t^'       1    fort  office  found,  tnd  that  the  office  has  relation  for  Jthe  poflefTion  of  the  alien,  bt*  not 
2  00  J     to  fay  thac  the  alien  never  ivd  it,  and  the  juftices  held  it  a  ftrong  cafe  that  the  queen 
ihall  h:ive  it,  and  that  the  remaindec.is  gone.— ^10  Mod.  124.  Ar^.  S.  P.  acconW 
in£;ly}  that  he  is  a  good  tenant  to  the  pi  %cipe  before  office  found. 

8  19.  Aa 


•  19.  An  alien  may  hare  adnuni/iratifin  rfk^fi^  as  wellas/Of  per-  S-^-  tited 
fonal  things,  becaufe  he  has  them  in  anofthcr's  rights  and  not  to  his  J|y  ^^Jj^' 
ownufe.     Refolved  per  tot.  cur.  Cro.  C.  9.  pi.  6^  Fafch.  i  par.  !•  ch^J.    *  * 
C.B.  Carvon's  cafe. 

20.  The  law  will  not  give  an  alien  the  benefit  of  taking  by  an  7  Rep-  *5» 
aft  in  law ;  as  by  defcenty  curtefy^  dwjer^  or  guardian/hipy  becaufe  ^.^\"  ^^^' 
be  cannot  keep*  It;*  and  le;(.niBtlfacitfru(lra.  Per  Hale' Ch.  Baron*  s.  p.  atul 
Vent.  417.  in  the  cafe  of  Collinowood  v.  Pace.  inftances  as 

to  dower 
and  cnrtefy.^— 'Co.  Litt.  31.  a.  S.  P.  accordingly  as  to  dowor. 


wii/ii 


21.  If  ah  agreement  far  a  houfe  is  mad^with  aa  alien^  artificer 
A  Ung  as  be  and  I  pleafe^  at  the  rate  of  20  L  per  ;inn.  afTumpfit 

'will  lie  tberjbon,  and  fqi  the  fbitute  is  evaded;  fo  if  it  be  that  he  fhall 

have  my  houfe  for  fo  long  as  be  and. I  pleafe, /^ryi  much  as  it  U 

wtrtb.  Per.  cur.    And  yet  agreed  that  a  coiitraft  which  amounts  to  .     . 

a  leafe  is  void  by  this  ftatute.  a  Show.  1 35.  pi.  114.  Mich.  32  Car.  2* 

fi*  R.  in  cafe  of  Pilkington  v.  Peach. 

22.  An  alien  cannot  purchafe  land  for  iiis  own  benefit,  but  bq 
may  for  the  benefit  of  the  crown.  See  10  Mod.  91.  94.  120. 
122.  Arg. 

23.  Marriage  is. not  a  gift  in  law  of  a  term  for  years  to  ao 
9licTij  for  his  wife  may  fue  and  be  fued  as  a  feme  foU.  Admit- 
ted. Arg.  9  Mod.  104.  Mich,  ix  Geo.  in  cafe  ot  Theobald  v. 
DiiSoy. 

24.  3J4  H*  8.  cap.  16.  f  13.  EnaSs,  that  leafes  ofhoufes  or  /hops  A  leafe  was 
i9  JirAngers  artificers^  who  are  not  made  denizens^  Jhall  be  voidj  and  hJfufe  and  a 
that  the  leffor  and  leffie  Jhall  forfeit  5/.  to  be  divided  between  the  bond  givea 
Ung  and  the  profecutor,  for  p«r- 

formanca 

of  covensnts.    In- debt  brought  upon  ihe  bond  the  defeodant  pleaded  this  Aattitti,  «kd  that  it  was  a 

lea£e  for  years  made  to  an  alien  ai  cihccr.    It  was  admitted  tliac  ttie  leaTe  was  void,  and  therefore 

per  cur.  the  obligation  is  void  alfu ;  for  it  would  be  abfurd  that  when  the  (latute  makes  the  leafs 

void  and  fo  deftroys  the  contradlt  the  oblig<ition  to  inforce  the  payment  of  die  rent  ihould  remain 

good.    And  it  was  faid  tiiaC  thdugh  fuch  i<rafe  be  tMotU  tomtrttUn  artifiicr  by  the  n.nm  of  g'nf.  yet  it 

in  truth  be  be  an  artificer,  fuch  leafe  (hall  he  void  by  this  ftatute;  and  jiK^gment/or  the  defen* 

4aQt.    Sid.  368.  pL  19.  Mich.  18  Car.  2.  B.  R.    Jevons  v.  Harridge.  Saund.  7.  S.C.  fays 

exception  was  taken  to  the  ])1c.i,  that  tb.e  dcreniLints  had  not  averred  that  tU  tfejjun^e  Mrmftd  'mas  « 

mmfi^-lKufe^  and  that  the  ftatute  intended  only  to  provide  that  alien  artificers  ffaibuld  not  liave 

houfe  or  fhup  tuexercifc  their  trades  pnhlickly  in  prejudice  .of  natmlsl  fiibje^^s  .exercifing  the 

fame  trades,  but  if  they  would  live  here  as  gentlemen  upon  their  eftttfs,  they  mi^ht  take  leafes 

jofftablcs,coach«houfeS|  or  other  convenient  houfes  to  lodge  their  ncceirai7  gooos  in,  and  fuch 

are  uoC  within  the  words  nor  meaning  of  this  aA,  becaufe  not  within  the  mifchicf  of  it ;  and 

therefore  tlie  plea  was  ill  for  uncertainty  ;  and  of  fuch  opinion  wereTwifden  an<^  Windham  J. 

But  Keiynge  held  that  the  melTuage  ihaU  he  mtended  n  maolioa- houfe  prima  facie,  and  that  the 

nlaintifFougliC  to  reply  that  it  was  not  a  manfion-houli',  and  fo  tlic  po'iit  would  coiite  in  queftion* 

iloreton  J.  baefitat  it.     And  afterwards  the  defendants  thinking  the  judgment  of  the  court  would 

^  againft  Chem,  they  paid  the  plaintilT  the  rent  and  charges  as  tlie  Reporter  (wR^)  was  counfcl 

lor  the  plaintiff)  faid  he  was  told,  by  t}\e  plaintiffs  attorney;  and  that  fo  no  judgment  was  given. 

S.  C  cited  as  adjudged,  that  the  bond  for  perf3rmancc  of  covenants  was  void,  and 

agreed  by  all  the  court  nndcounfel  at  the  bar  to  be  good  Jaw«   2  Show.  135,  1 36.  Mich.  3a  Car.  a. 

■In  debt  brought  on  fuch  bond,  the  defendant  pleaded  this  l^atute,  and  iets  forth  that  he  is  a 

Ttnttttr,  anii  an  alien  anificer.  The  Cb.  Jnflice  (aid  that  this  fUtiite  refers  to  i  R.  2.  cap.  9.  which 

pTx^iibitS  alien  arti6cers  toexercife  any  harnJicraft  in  England,  unlefs  as  fervant  to  a  fubje^  flciU 

ftd  in  the  fanne  art,  upon  pain  to  forfeit  his  goods;  fo  that  it  is  plain  tlwt  Inch  as  lifed  any  art  or 

manual  occupation  weie  reftrained  ft'om  uAng  it  thereto  the  prejudice  of  the  king's  fubje^ls; 

that  the:*  my ftcry  of  a  vintner  chieAy  confitts  in  mingling  wi^i^  which  is  not  properly  an  art  but 

a  cheat;  aoii  fo  the  plaintiif  had  his  judgment.    3  Mod.  94.  Hill,   i  Jac.  2.  B>  R,  Bridgham  v. 

Frontee» 

iawy  a  leafe  to  an  alien  artificer>  either  of  an  honfe  ur  (hop^  «m;  fM^  btt^ttn  th^  f«r* 

tits. 


26  z  aflen« 

iSa,  hut  firftitahUe  ^  ike  kinrt  hut  neW  if  •  fhhp  U  let  to  an  alien  artiftcer>  the  leafe  is  vM  hf  the 
^tute  %i  H.  ft.  and  if  the  xellbr  brinies  an  A/Axotn  of  tLSt  far  rem,  the  lefTeo  mvf  pkad  this  fiatuu  h 
Asr  to  the  a^on  ;  Aiff  if  an  bbufe  ^  Jb^  it  Ut  /«  oh  alien  gent letwn,  the  leafe  is  nut  void  wiUiin  thai 
IbtDte,  neither  is  it  pleadable  in  bar  to  an  ik^ion.    ^  S:uk.  29.  Aiioo. 


(A.  2)     Who  is  Alien  ^  and  who  Alien  Friend  of 

Alien  Enemy. 

■* 

r.  TT E  wbo  is  lorn  beyond Jea  before  the JtatuUy  vfttxJk  fdAer 
iTl  and  mother  were  Engujh,  was  inheritable  by  the  comoiorf 

laW)  neverthelefs  now  this  is  clear  by  the  ftatoite;'  per  Hufley.    Br. 

Difcent,  pi.  47.  cites  H.  10  H.  4.  9. 
lr»cr.  Dig.         2-  If  a  man  goes  ovjir  tea  without  the  tinges  leave^  and  has  iffiic 
fib.  t.ca^.6.  there  and  dies,  and  the  imie  furvives,  the  ijjue  (hall  not  be  his  heir 
^.^6.  cites  inarmuch  as  he  is  alien  horny  and  the  land  (hall  efcheat,  and  no 

other  fliall  be  his  heir  \  per  Newton.     Br.  Denizen,  pi.   14.  cites 

22  H.  6.  38. 

3.  But  contra  Lib.  Dr.  &  St.  and  that  where  the  eldeji  fin  is  an 
aHen^  and  the  youngeft  denizen^  there  the  youneeft  (hall  be  heir,  as 
between  baftard  and  mulier  i  but  e  contra  where  the  eldeft  lawfut 
f^n  is  attainted  in  the  life  of  his  father  of  felony,  for  he  was  once 
able.     Contra  of  baftard  and  alien,  nota  dilFerentiam*     Ibid. 

4.  If  the  king  grants  patent  of  denizen  to  TV.  N.  bom  at  B.  un- 
der the  dominion  of  the  emteror^  where  he  was  bom  in  France^  this 
grant  is  void  by  the  falfe  iurmife  y  per  Brian,  but  per  cur.  contra^  and 
that  this  cannot  be  tried,  and  the  efFe&  is  diat  he  is  made  deni^^iu 
Br.  Denizen,  pi.  23.  cites  9  E.  4.  11.  Bagot's  cafe. 

5.  If  all  the  people  of  England  would  make  war  with  the  king 
of  Denmark,  and  the  king  will  not  confent  to  it,  this  is  hot  war '1 
but  where  the  peace  is  broke  by  anibajjadory  the  league  is  broke.  Br. 
Denieen,  pL  20.  cites  19  E.  4.  6. 

6.  An  EngUJhman  pajed  the  fia  and  married  a  female  aEen^  br 
this  the  feme  is  of  the  legeance  of  the  king,  ana  her  iflfue  ihaft 
inherit.  Br.  Denizen,  pi.  21.  cites  the  printed  book  of  Abridg- 
ment of  Aflifes. 

7.  He  who  was  born  beyond  fea^  and  his  father  and  his  metier 
were  Englijh^  their  iflue  ihall  inherit  by  the  common  law;  per 
JIulTey  Ch.  J.  Thel.  Dig.  4.  lib.  i.  cap.  6.  f.  9.  cites  i  R.  3.  4. 

8.  Thel.  Dig.  4.  lib.  i.  cap.  6.  f.  13.  Says,  that  the  opinion  of 
Sir  Edward  Saunders,  Ch.  Baron,  in  the  cafe  of  Stowel,  PI.  C 
fol.  368.  b.  is  that  thofe  who  are  in  Ireland  or  Scotland^  are  extra 
regnum  Anglix,  and  fo  within  the  exception  of  extra  regnum  in  tbi 

'    Jiatute  of  fines. 

9.  14  ^  15 //.  8.  4.  EngUJhmen  fwearing  allegiance  to  foreign 
princes  Jhall  pay  the  fame  duties  as  aliens^  but  upon  their  returrnxg 
and  dwelling  tn  the  reabn^  to  be  rejlored  to  their  privileges. 

10.  The  fon  <f  an  alien  wh^e  fon  is  bom  in  England  is  an 
Engliihman,  and  not  an  'alien*  Br.  Denizeny  pL  o.  cites 
36  H.  8. 

II.  A 


n.  Kbaftard  was  begot  at  Tournay  by  an  EngUJhman  of  an  S.Cciiedt 

Enriifhwoman  after  the  conqueft  thereof  by  H.  8.  and  Cadine  Ch.  ^^P'"',^ 

J,  §aunders  Ch.  B.  Whiddort  and  Brown  J.  and  Dyer,  held  that  227.  pL  91. 

this  baftard  was  a  liege-man,  in  like  manner  as  ifTue  born  here  in  cites  S.  C 

England'  between  aliens,  and  fo  capable  of  purchafing  and  im-  J^rji^lf*^! 

pleading  here  as  a  denizen,  Tourney  being  at  the  time  parcel  of  and  fays, ' 

the  dominions  of  England.  D.  224.  pi.  29.  IVin.  5  £liz.  Anon,  that  he  con- 
tinues fo  al- 
though Tourney  be  won  back  by  the  French ;  for  he  u*a$  bom  in  obedientia  U  iigeantis  regis 
Ansiise.    By  the  two  chief  judices  ami  other  judges.    Jcnk.  227.  pi.  91. 

The  law  ts  the  fame  ahhoogh  the  mother  be  French,  or  the  fatbfr  and  mother  French  t  fur  the 
reafon  is  alike*  .  Jcnk.  azy.  p\.  9i.'  'S.  C.  and  S.  P.  cited  by  V'aughan Ch.  J.  Vaugh.  282.  For 
it  wat  part  of  the  liominions  belon^^ing  to  the  kin^  of  £ni;lan<l  pro  tempore. 

Such  aUi»  15  Che  law,  if  an  bufhand  and  'w^ft  who  are  tzluni  bav*.  ijiu  iirti  in  EtiglMtdy  where  Che 
parents  are  born  in  France,    jenk.  127.  pi.  91. 

i2..Per(bns  born  upon  the  Englljh  feas  are  not  aliens.     Molloy  j"  262  \ 

370. 
13.  If  an  alien  comes  into  England,  and  has  ifTue  two  fons,  thofe 

2  fons  are  indigense,  fubjedls  born,  bccgUfe  born  within  the  realn). 
Co.  Lit.  ft.  a. 

14*  A^enjignifies  one  born  in  a  ftrange  country,  under  the  obe- 
dience of  a  itrange  prince  or  country.    Co.  Litt.  128.  b.  129.  a. 

15.  If  baron  and  feme^o  beyond  fea  without  licence^  or  tarry  there  4  ^*  "o- 
afier  the  time  limited  by  the  licence,  and  have  iflue,  this  iffue  is  Ei'i"s*c' 
alien,  and  not  inheritable.     Held  upon  evidence  in  ejedhnent,  con-  thacbyilay- 
tnuy  to  the  opinion  of  Hufley,  i  R.  3. 4.     Cro.  £.  3.  pL  8.  Hill,  ing  there 
04  E1«.B.R.  Hyde  V.Hill.  |-8^. 

«d  time,  they  lofe  the  benefit  of  fubjctSls.— — But  it  being  further  proved  that  the  baron,  who  was 
snafntad  of  treaibn,  and  went  beyond  fea  witliout  licence,  resumed  in  the  time  of  Queen  Mdry^  ofid 
«iM  rt/latcd  hy  q&  ofpmrhamtmif  it  was  thereupon  beid  that  the  iifue  was  inheritable. 

16.  Pl%  father  and  mother  enfeint  dwelt  in  Calais  when  it  was 
took  by  the  French^  and  fled  into  Flanders,  and  there  the  wife  was 
delivered.  Adjudged  he  (hall  be  denizen,  becaufe  the  parents  were 
bom  in  Calais^  and  he  was  begotten  there,  though  bom  in  Flanders. 
D.  224.  pi.  29.  Marg.  cites  2  Jac.  in  the  Exchequer,  Colt's 
cafe. 

17.  A  poftnatus  in  Scotland  brought  an  aflife  of  lands  in  Middle-  7  Rep.  r. 
fex.    The  defendant  pleaded  to  his  perfon,  that  he  was  an  alien  Jr»^«^  J^c^ 
born  in  Scotland,  after  the  death  of  Queen  Elizabeth,  fub  ligean- 

tia  Regis  Scotise.  Upon  a  demurrer,  and  after  feveral  adjourn* 
ments,  it  was  refolved  for  the  plaintiff  by  all  the  judges  of  Eng- 
land.   Jenk.  306.  pi.  82.     Calvin's  cafe. 

18.  There  are  regularly  (unlefs  in  fpecial  cafes)  3  incidents  to  If  «•»«>> 
aMjea  b^rn.     l.  ♦  That  the  parents  be  under  the  a^ual  obedience  |)j°^''!f„''°^f* 
or  the  king.     2dly,  f  That  the  place  of  his  birth  be  within  the  king's  th©^  k^ng^I 
dominions,     jdly,  %  The  time  of  his  birth  is  chiefly  to  be  conftder-  dcmmions, 
cd;  for  he  cannot  be  a  fubieft  born  of  one  icingdom,  that  was  born  ^"^  t^ru^^ 
under  the  legiance  of  the  king  of  another  kingdom ;  albeit  after-  fj^,  an'd*^ 
wards  the  one  kingdom  defcends  to  the  king  of  the  other  kingdom,  poffcii  the 
7  ReiK  18.  a.  Trin.  6  Jac.  in  Calvin's  cafe.  S!' w^' 

Aovc  i[fu€  there,  fuch  iflue  is  no  fiibje^  to  the  king,  though  he  be  born  within  his  dominions,  be« 
canfe  be  was  not  bom  nnder  the  king's  ligcance  or  obedience.  7  Reo.  z&.  a.  h.  in  Calvin's  cafe. 
•«— Ib;(L  6.  a.  S,  I*,  and  alfo  becaufo  fuch  illue  wbs  i)ot  born  imdcr  tlie  kiog^s  pratetftion. 

t  An4 


2:62  '  0itetl. 

*i  C  And"  therefore  sUl  pej-fo'ns  horn  in  Normandy,  Gafcoign^  Guyen,  Anjou,  and  dretaigney  tifh'ile  thty 
vrcreunJtr  the  a^ual  obedioae  oj  iht  king  of  E,»glandy  were  miieriiable  within  this  realm  as  well  as 
Englishmen,  becaufe  tliey  were  under  one  ligeancc  due  to  one  fovcreign  ;  and  therefore  peifons 
borp  inlht  ijla  of  Guernfy  itnd  yerjeyy  parcel  of  the  dukcdoni  of  Normandy,  though  no  parcel 
of  the  realm  of  Engl^id,  hut  feveral  dominions  enjoyed  by  feveral  titles,  and  governed  by  fe- 
▼eral  law'Sy  are  inheritable  to  lands  within  the  kingdom  of  England.  7  Rep.  20.  b.  21.  a.^— — 
But  pcrfons  born  in  other  parts  of  Normandy,  &c.  now  out  of  the  ?.6lual  pofteffion  of  the  kings 
of  England,  are  not,  for  that  reafon,  fubje£ls  of  the  kings  of  Enjland.     7  Rep.  iS.  a. 

J  And  therefore  the  j^ntcnati  in  Scotland  were  aliens  born.  7  Rep.  18.  b.  in  Calvin's  cafe— — 
Aad  the  uniting  the  kingdoms  by  defcent  fubfequent  cannot  make  him  a  fubje6l  to  that  crown, 
Co  which  he  was  an  alien  at  the  time  of  his  birch;  but  if  the  kingdo.-ns  ihould  by  defcent  be 
divided  and  governed  by  feveral  king^,  yet  all  tliofe  Iwrn  under  one  natural  obedience,  while 
the  realms  were  united,  will  not  be  aliens ;  for  naturalization  veAed  by  biith»right,  cannot  hy 
a  feparatlon  of  the  crowns  afterwards  be  taken  away  j  nor  can  he  that  was  by  jmlgment  of  law 
a  natural  fubje^  at  tlie  time  of  his  birth,  become  an  alien  by  fuch  a  matter,  £x  poft  hGto, 
7  Rep.  *7,  a.  b.— S.  P.  &  S.  C  cited  by  Vaugliau  Ch.  J.  Vaugh.  aS6.  287.  in  cafe  of  Craw  v. 
Ramfey. 

19,  An  alien  is  a  fubjeft  that  is  born  out  of  the  allegiance  of  the 

king,  and  under  the  ligeance  of  another.     7  Rep.  16.  in  Calvin's 

cafe. 
Sccus  if  the       20.  If  awhajjador  in  a  foreign  country  has  ijjue  there  by  his  wife^ 
wife  be  a     ^^  Englijhwomanj  by  the  common  law  they  are  natural-born  fub- 
[  263  J  je£ls,  and  yet  they  are  born  out  of  the  king's  dominions.     7  Rep. 
foreigner.     ^8.  a.  in  Calvin's  cafe. 

Jeak.  3.  ^I.  a. 

Mar.9x.pL       21.  A  merchant  trading  in  Poland  married  an  alien^  and  diedf 

r^ive'dac-  ^^'^^i  ^^^  ^k  ^^^^  ^^'^  ^^  ^^  ^^'^  ^^^  *^  fether,  being  an 
cordingiy.  EngUui  nrerchaiit,  and  living  abroad  for  merchandize,  the  after* 
^Jcnk.  3.  born  child  is  born  a  denizen,  and  ftali  b^  heir  tp  hjm ;  for  v 
s.cfa«Srt-  Berkley  J.  faid,  (he  is  fub  poteftate  viri  &  quafi  under  the  alle- 
iagly.;  {(Sr  gtance  of  our  king.  And  per  Brampfton,  duough  the  civil  law  is 
the  vocation  that  partus  fequitur  ventrem,  yet  our  lav/  is  otherw'ife,  and  the 
chanr^I"  ^^^'^  ^^  ^  ^^  *^  father's  condition,  aiid  he  being  an  Englifh 
yuiretaionz  merchant,  and  refiding  there  for  mierchandize,  his  children  (hall 
commorance  by  the  commoH  law,  or  rather,  as  Berkley  &id,  by  the  ftatute 
wufnot^^*  25  E.  3.  be  accounted  the  king's  lieges,  as  their  father  was.  And 
truft  his  another  cafe  being  cited  to  have  been  adjudged  7.  Car.  accordingly, 
fortune  judgment  was  given  for  the  plaintiff,  the  after-born  child.  Cro. 
feftoR^     C.  601.  pi.  5;  HUl  16  Car.  B.  R.  Bacon  v.  Bacon. 

did  198.  cites  S.C.'— *S.C.  cited  by  Hale  Ch.  Baron  in  bis  argument,  as  adjudged  by  aU  the 
juftices  of  England. 

So  where  fuch  merchant  had  feveral  children  born  in  Poland  of  a  Polifh  woman,  and  dcvifed 
his  lands  in  England  to  fuch  children ;  and  it  being  derrijinded  of  all  the  juftices  of  England  at 
Serjeant's-inn,as  Yelverton  J.  faid,  tliey  made  no  fcruple  any  of  tl)em  but  that  the  iifue  thttttld 
inherit,  and  were  not  aliens,  becaufe  the  father,  went  with  licence,,  being  a  merchant,  and  io 
our  law  partus  fequitur  patrem  ;  and  alfo  there  is  blood  between  him  and  tlis  ififue^  and  he  com- 
municates  nature  to  them  ;  and  the  judges  faid  that  this  iii'ue  have  Fidem  mriufque  regis,  both 
of  England  and  Poland.  And  feveral  of  the  judges  took  it,  that  the  words  of  25  E-  3.  De  Mtis 
ultra  mare,  wbf^fcttUrs  and  mothers  le,  or  pill  bt  of  the  allcgi:wct  of  the  kingy  tball  be  taken  diftri- 
butive  &  non  copulative,  fathers  or  mothers.  But  the  reporter  adds  a  nota,  tliat  no  Tuch  opi&ioit 
was  delivered  by  fume  o£  the  juilices  as  mentioned  by  Yelvcrton  J.    Litt.  Rep.  a8.  29. 


(A.  3) 


Zlitn.  263 


(A.  3)   How  fir  privileged,  reftrained,  or  enabled. 

I.    AN  alien  horn  Jhall  not  be  a  juror  in  a  jury  \  for  he  is  out  of 

•'*•  die  allegiance  of  the  kuig,  and  is  not  liege  of  the  king.        • 
Qupd  nota.    Br.  Denizen,  pi.  2.  cites  14  H.  4.  19. 

2.  If  alien  enemy  invades  this  realmi,  and  is  taken,  he  ihall  not 
be  mit  to  deatli,  but  ranfomed  jure  belli.  Jenk.  2i6.  pi.  58.  fays 
23  £.  4.  9..  accords  as  to  this. 

3.  If  an  alien,  vAofe  king  is  in  amity  with  our  iingj  joins  with 
reSelsy  he  (hall  be  put  to  death  as  z  tray  tor.    Jenk.  216.  pi.  58. 

4.  How  far  an  alien  may  be  capable  of  being  guilty  of  high 
tna/oHj  fee  Hawk.  PI.  C.  cap:  17.  £  5.  6.  7. 

5.  Aigy  freely  import  fijh^  or  other  vi^uaL  .  See  Hawk.  PI.  C. 
cap.  80.  L  7* 

6.  May  have  the  benefit  of  clergy.    2  Hawk.  PI.  C.  cap.  33. 

7.  Note,  by  all  the  juftices,  if  a  merchant  firanger  who  is  of 
the  amity  of  the  king  be  robbed  by  one  who  is  of  obedience  of  the 
kiogi  or  who  is  of  the  amity,  he  (hall  have  reftitution.    Br.  De- 
nizen, pi.  8.  cites  2  R.  3.  2.  . 

8.  But  if  the  party  was  not  of  the  amity  of  the  king  at  the  time^ 
&C.  or  if  the  robber  was  not  under  the  obedience  of  the  king  at  the 
tinuy  l^c.  or  in  amity  of  the  kingy  he  {hall  ngt  have  reftitution,  for 
then  quifque  cafere  foteft^i  quod  capere  totejl.     Ibid. 

9.  It  alien  amies  living  here  unaer  the  king^s  prote£lion  com* 
fflit  treaibn,  the  indidment  ihall  conclude,  that  it  was  done  con- 
tra debitam  allegiantiam,  and  fhall  call  the  king  dominum  fuum, 
but  not  naturalcm  dominum ;  per  Hobart  Ch.  J.  Hob.  270.  pi.  356. 
Mich.  17  Jac.  in  the  Star-chamber,  in  Courteen's  cafe. 

10.  A  Frenchman  brings  goods  into  England  before  war  pro*  ["  %(^±  1 
chimed  between  the  two  nations,  neither  his  perfon  or  his  goods  ^ 
WBvhcfeixedi  but  if  it  was  after  war  proclaimed^  both  his  perfon 

and  goods  may  be  feized,  and  the  fame  law  it  is  if  he  be  drove  in 
by  tempeft ;  per  omiies  J.  Angliae.     Jenk.  201.  pi.  22. 

11.  An  a£Hon  upon  the  cafev/3S  brought  by  an  executor  for  work 
done^  ice.  by  his  teftator  an  alien ,  if  the  a£lion  attached  in  him 
before  the  breaking  out  of  any  war  between  the  2  nations,  and  fo 
be  died  before  he  became  an  alien  enemy,  he  might  have  an  exe- 
cutor, and  the  a6lion  though  brought  by  his  Ton  who- is  executor, 
chough  an  alien,  en  auter  droits  msdl  be  maintained.  Skin.  370. 
jJ.  18.  Mich.  5  W.  &  M^in  B.  R.  villa  v.  Dimock. 

12.  If  an  alien  enemy  come  into  England  without  the  queen* s 
froteificnj  he  (hall  be  feized  and  imprifoned  by  the  law  of  England, 
and  he  Ihall  have  no  advantage  of  the  law  of  England,  nor  for 
any  wrong  done  to  him  here.  7  Mod.  150.  Hill,  i  Ann.  B.  R. 
Sylvefter's  cafe. 


Vot.II.  U  (B)    Alien, 


^64  ajfpHi 


Fol.  195.  (B)     Alien.     Enemy. 

Br.  DenU  [  I*  T^  9  man  be  bound  to  an  alien  enemy-i  this  is  void  quoid  die 
zcn,  pi.  ^  obligee.     jQ  £•  4*  6.  a.  b.J 

16.  cites 

S.  C.  and  if»id.  pi.  20.  cites  S.  C.  per  Brian.— "-Br.  Barre,  pL  84.  cites  S.  C.  that  by  fome  tlic  ob* 

IfgatioQ  is  void.— —Br.  Obligation,  pU  54*  cites  S.  C— — Br*  Decte,  pU  X19.  cites  S.  C. 

Br.Deni-  [2.  So  if  a  man  be  bound  to  an  alien  friend^  who  afttr  becsmt 

cke^sVi-  *"*  ^'^w^'j  it  *s  void  quoad  him.    19  JE.  4.  6.  a.  b.J 

Brian  faid»  that  perhapsthe  king  (hall  have  it,  S.  P«  Br.  Deoizen,  pi.  20.  .cites  S.  C.  and  note,  tliai 
in  debt  upon  the  oblfgatioil  the  d^endeaa  Jaid  that  tU  plaintiff  vtat  alien  htn  at  D,in  Damari,  ladtr 
life  obedience  tf  the  king  of  Denmatlkf  the  king^s  enemy,  and  all  his  lieges  are  the  king^s  eneoties  a  long 
time,  viz.  anno  S.  of  the  now  king ;  2nd  fo  it  feems,  that  if  he  had  been  alien  who  ^  not 
been  enemy  to  the  king,  chat  then  ne  (hall  not  be  dilabledy  becaufe  he  is  alien  j  and  per  Brians 
the  defendant  ought  to  Jhew  bow  the  league  is  broke ;  for  if  all  England  would  in.ike  war  with  the 
king  of  Denmark,  and  the  king  wiH  not  confcnt  to  it,  it  is  not  war,  but  where  xbtftou  ii  hrdtt 
bj  tadfajfador  the  league  is  broke. ' 

Br.  Deni-  [  3.  But  In  boA  cafes  the  kingjhall  have  it.  19  E.  4.  6.  a.  h. 
cr«S'.c.'t»"t  quaere.] 

Bta  Brooke  fays,  that  the  cafe  of  debt  faf  to  alien  friend]  is  demedat  this  day,  and  never  was  law,  for 
the  alien  (hall  have  it,  2nd  Jhall  fue  before  the  comeil  at  lea(l«  'But  quaere  thereof  ^  for  by  ferenl 
he  Ihall  fue  at  common  law  in  a^on  perfonal,  and  alien  bom  is  no  plea.-— —Br.  Denizen,  pi. 
20.  cites  S.  C.  which  fee  in  the  Notes  at  pi.  2.— — «Br.  Barre,  pi.  84.  cites  S.  C.  &  S.  P.  ai  to 
alien  enemy.-^-— £r.  Obligation,  pi.  54.  cites  $•  C.  &  S.  P.  as  to  alien  enemy.— Br.  DeCte,  pi* 
219.  cites  S.  C. 

Jf*^^'  *5'"  4*  If  21  Frenchman  inhabits  in  England^  and  a/ierward  war  is 
and'dtcs  ^  proclaimed  between  England  and  Fnmce,  none  can  take  his  goods, 
S.C.  becaufe  he  was  here  before.    Br.  Property,  pi.  38.  cites  7  £• 

Jcnk.  201.        5.  But  if  a  Frenchman  comes  here  after  the  war  proctainudy  be 

Sod*cit^  **'  *^  ^y  ^^^  S^^^  ^^^^'  ^^  ^y  tempeft,  or  if  he  yields  and  renidcn 
&.  c  himfelf^  or  ftands  in  his  defence,  every  one  may  arreft  him  and 

take  his  goods,  and  by  this  he  has  property  in  them,  and  the  king 
fliall  not  have  them,  and  fo  it  was  put  in  ure  the  fame  year  be- 
tween the  Englifh  and  Scots,  and  the  king  himfelf  bought  divers 
r  26  C  1  P^^^'^^^s  ^"^  goods  the  fame  year  as  Bologne  was  conquered,  of 
*•  ^  -'  his  own  fubje^;  Quod  nota  benew  Br,  Property,  pi.  38.  cites 
7  £.  4.  14.  and  36  H.  8. 

6.  Where  an  alien  ought  to  have  amerciament  the  king  fhall  havt 
it,  if  it  appears  in  the  ro4Is  of  the  court,  and  this  is  of  amerciament 
for  fuit  of  court,  &c.  Bn  Denizen,  pi.  16.  cites  Y'uth.  Avow- 
ry 223. 


(C)    Alien. 


i^ieii^  26^ 


(C)    Alien.     Denizen.     What  A^  irt  Law  will 

make  a  Man  a  Denizen. 

I'-  IF  an  alien  frteni tomes  into  England  when  he  is  an  infant^  h^'v.?"*^ 

and  always  after  for  a  long  time  continues  here^  and  is  i^ng  here 
jwim  to  the  ^iftgy  yet  he  tontinues  an  aliens     14  H.  4,  20.]  andisfwom 

inleeCs;  for 
ie  cvmot  k  tfenhsOi  hut  by  p-ttnt  of  the  king,  Br.  t)eniteT),  pi.  II.  Cites  14  H.  4.  19.  ami  14  E.J. 
acCQr(iingly.-*-.Aiid  his  having  beei\  fworb  in  Iccts  and  juries  does  not  m<ike  him  a  liege-man  of 

the  kiojr.    if  Ota.  Bi%  Chailengc>  ph  a8.  circs  S.  C.: Fitzh.  Challenge,  pi.  91.  cites  14  H.  4-  19* 

B.  Cand  S.P.  fo  that  he  cannot  be  a  jurot-,  and  if  hfe  puirhafc  land  it  (hall  be  fcifcd  into  the  king't 
^J'Jwls.— ^Fitzlj.  Denizen,  pi.  3.  cites  8.  t. 

i.  A\  devifed  an  houfe  to  his  wife  for  life^  remainder  to  B.  (who 

was  an  alien)  iJF  he  fhould  be  then  a  denizen,  and  capable  to  take, 

if  not,  then  to  the  heirs  of  his  body,  and  in  default  of  fdch  iffue, 

remainder  to  the  mafter  and  governors  of  the  free-fchool  of  Sti 

Olivesk  After  the  death  of  the  wife>  B,  entered^  and  enjoyed  the 

lame  many  years,  and  fold  the  fame  to  Ck    The  mafter  and  war- 

deiis  t^roi^ht  an  cge&ment,  fuppoling  that  B»  was  an  alien,  and  died 

Without  iffue  i  but  to  prove  that  he  was  a  deniiKeni  it  was  ftiewed 

^t  in  the  deed  and  fine  he  called  hin^elf  a  freeman^  and  that  the 

fat  was  vnth  tr6clamations>i  and  5  years  pa£ed%,     And  that  as  aliens 

are  prohibitcti  by  ftatute  from  being  cJf  any  trade,  upon  pain  of 

forfeiture  of  their  goods,  he  would  not  have  incurred  the  penalty 

if  ^fi^^  ^  ^rade  here  without  being  firft  made  a  denlzem    But  per 

Williams  J.  a  denizen  canAot  be  made  but  by  letters  patents,  or 

•ft  of  parliament  which  cannot  be  faifidently  proved  "without 

"latter  of  recordv     The  court  were  all  clear  of  opinion,  that  the 

plaintiiF  had  good  title,  but  the  parties  agreed^  and  no  verdidi 

fiven,  but  a  juror  withdrawn^     2  Bulft.  33.  Michi  lo  JaCk    The 
rec-School  of  St.  Okve^s  cafe. 


(C.  2)     Denizen.    Who.    And  ttoW  confidered 

and  favourod. 

^'  I P  a  tnan  be  him  hkytmd  teas  whole  faihef'  and  mother  ari 
En^lijh^  fuch  was  inheritable  before  the  ftatute^  but  now  the 
ttatute  makes  it  clear  j  per  Huffey  CL  J.     Br.  Denizen,  pi.  6. 
^«wiR.3.4. 

2.  If  alien  hem  has  iffue  a  bn  beyond  feas  and  effier  is  denisaen  S.  i*.  ftt> 
w^  and  purchajes  landj  and  has  iffue  another  fon^  and  dies^  the  I>c»itcn>\ 
^ngeft '  fon  IhaU  inherit  the  land  i  for  the  eldeft  is  alie»  born.  P**  ^^' 
ou  Denizen,  pi.  7,  cites  ift  Book  bf  Dn  &  St* 

3»  And^i  eldeft  fon  is  not  heif^  becaufe  he  is  alien}  but  this  is  [  266  J 
not  corrujprion  of  blood,  as  where  the  eldeft-  fon  is  attainted  in  the 
life  of  the  anccftor,  there  the  land  ihall  cfchcaX*    fir.  Denizen,  pL 
^  citc^  P.oa»  U  Stud.  I.  ^b» 

U  a  4-  ^«' 


266  Zlitn. 

Br.Deni-         ^  But  of  land  turchafed  before  he  was  demzen^  none  fhall  in* 

rcn,  ice  pi.  jjg|.j^  jj .  f^j.  ^^  j^j^g  flj Ji  jj^yg  j|.^     QjjqJ  j^q^  )yQj^^^     jyj^ 

-»  See  Trial,  5.  It  appears  by  the  ftatute  *  28  E.  3.  cap.  13.  that  denizens  are 
i^c  Vs"p  ''^  ^^''  theje'itiho  are EngUJb  born  as  thofe  who  were  aliens^  and  are 
cited  ^d      made  denizens  by  the  kii^  by  bis  letters  patents.    Br.  Denizen,  pL 

approved  by  4.  citCS  21  H.  7.  32. 

Vaughan       ^  .    '    •* 

Ch.  J.    Vaugh.  291.  ^ 

6.  But  fee  tbejiatute^^  that  denizens  Jhall  pay  cujloms  as  aliens^  h 
not  fo  conftrued  nor  intended,  but  is  intended  of  thofe  who  were 
made  denizens  by  the  king,  and  who  were  aliens  before.    Ibid. 

7.  If  an  alien  is  made  deniT^n^  and  purchafes  landsy  and  dies 
without  iJTue^  the  lord  of  the  fee  fhall  have  the  efcheat^  and  not  the 
king.  Co.  Litt.  2.  b.  cites  it  as  refolved  inter  alia  Pafch.  29  £liz. 
in  Sir  James  Crofts's  cafe. 

S.C.  Sc  S.P.  8.  In  cafe  of  the  conqueft  of  a  Chriftian  kingdom,  as  well  thofe 
cited  and  (hat  ferved  in  the  wars  at  the  conqueft,  as  thofe  that  remained  at 
by  Vaughan  home  for  the  fafety  and  peace  of  the  country,  and  other  the  king's 
CkJ. Vaugh.  fubjc£ts,  as  well  antenati  as  poftnati,  are  capable  of  lands  in  tiie 
29  *•  kingdom  or  country  conquered,  and  may  maintain  any  real  adion, 

and  have  the  like  privileges  and  benefits  there  as  they  may  havo 

in  England.    7  Rep.  i8»  a.  in  Calvin's  cafe. 


(D)    Alien.     Naturalization. 

Br.  Deni.  [  t.  AN  alien  born  in  Portugal,  who  came  into  England  with 
****•  *^s  c'  ^^  Beatrice  Countefs  of  Arundel,  was  naturalized  by  parlia- 

bu^s!  P.   *  nient,  and  was  enabled  to  purchafe,  &c.    3  H.  6.  55.] 

4oes  noc  appear. 

2.  Letters  patents  of  the  king  (hall  not  enure  to  two  intents ;  as 
where  land  or  affife  is  granted  to  an  alien  bontj  this  does  not  make 
him  a  denizen.    3r.  Patents,  pi.  62.  cites  7  E.  4.  30.  per  cur. 
S.P.  as  to  3,  An  alien  may  be  made  denizen  for  liky  or  in  tail\  but  matu* 

Soi^'craJ.  ^^^^^^^^  cannot  be  either  with  limitation  for  life  or  in  tail,  •r  mpon 
r39*pl.  7. '  condition  I  for  that  is  contrary  to  the  abfolutenefs,  purity,  and  in- 
m  s.c.  hy    debility  of  natural  allegiance.    Co.  Litt  129.  a. 

the  Ch.  Jul* 

tke  s  but  denization  may  be  pro  tempore,  as  for  years,  &c. 

ft  Roll.  Rep.  4.  Naturalization  is  ahuays- by,  parliament^  and  perpetual  \  for  if 
Ifp^by*  ^^  ^  naturalized  yir  a  day  it  is  good  for  ever\.  per  MountagiR 
Moilntague  Ch.  J.  Cro.  J.  539.  pi.  7.  Trin.  17  Jac.  in  cafe  of  Godfrey  ▼• 
Ch.  J.         Dixon. 

Trin.  17 

Jac  in  caTe  of  Godfrey  v.  Dixon. 

6.  Naturalization  is  an  adoption  of  one  to  be  intitlcd  by  birth  t» 
what  an  Englifliman  may  claim ;  and  where  naturalization  is,  it 
takes  effe^from  the  birth  of  the  party^  but  denization  takes  eSeSt 


alien.  1 2^6 

from  die  date  of  the  patent.    Arg.  C&rt  187*  cites  Cro.  Jac.  539. 
XJodfre/s  cafe. 

7,  Natural'tTung  in  Ireland  is  of  no  effeSi  as  to  England;  for  na-  *  ^J^^p^Jif^ 
tanlizaitJion  is  hut  z  Ji(^ion  of  lawy  and  can  have  cffedJ:  but  upon  vfRamfey^ 
tfaofe  only  confenting  to  that  fi£lion,  therefore  it  has  the  like  eneSt  s.  c.  ad. 

sis  a  man's  birth  hath,  where  the  law-makers  have  power,  but  not  F  267  1 

where  they  have  not.     Naturalizing  in  Ireland  gives  the  lame  effeS  judccd.-- 

in  Ireland  as  being  born  there ;  fo  in  Scotland  as  being  born  there ;  Cart.  185. 

but  not  in  England,  which  confents  not  to  the  fiSion  of  Ireland  s.c.  argued, 

or  Scotland,  nor  to  any  but  her  own.    Vaugh.  280.  Hill.  21  &  22  '^cJm 

Car.  2.  C.  B.  in  cafe  of  Craw  v.  Ramfay.  v.  Ramfey, 

S.  C.  ad- 

judgBd.-— t  Vent.  i.  S.  C.  adjudged  by  3,  contra  i.  But  bccaufe  naturalization  in  Ireland^ 
vbicb  makes  a  man  as  bom  there,  Ihill  not  make  him  likewife  as  born  (viz.  not  to  an  alien) 
in  England,  it  is  no  good  inference  tliat  therefore  one  denizened  in  England  ihali  not  be  fo  ia 
Ireland,  which  is  a  conquered  and  fubje^led  country  $  per  Vaughan  Ch.  J.    Vaugh.  291.  in  S.  C. 

8.  25  E,  %.ftaU  2-  Dt  natis  ultra  mare.  The  iing*s  children 
are  inheritable  in  England^  wherefoever  born. 

Suhjt^  children  (born  beyond  fea)  are  alfo  inheritable^  fo  that 
their  parents  at  the  time  of  their  birth  were  within  the  king's  aU 
legiancey  and  that  the  mother  went  beyond  fea  with  her  hujbatufs 
eenfent. 

Ifbajlardy  be  alleged  againji  any  bom  beyond  fea^  the  certificate 
fwl  be  made  by  the  bijhop  of  the  place  where  the  land  demanded 
Uetb. 

9*  7  J^^*  cop*  2.  Noperfon  of  the  age  ofiS  years  j  or  above^Jhall 
be  naturalized  or  rejiored  in  bloody  unlefs  he  have  received  the  Lord's 
Si/f^  within  one  month  before  any  bill  exhibited  for  that  purpofcy 
oni  alfo  fiiaU  take  the  oath  offupremacy  and  allegiance  in  the  par^ 
Kament'houfe  before  his  bill  be  twice  read\  and  the  lord  chancellor^ 
if  the  bill  begin  in  the  upper  houfcj  and  the  fpeaker  of  the  commons 
ooufgy  if  the  bill  begin  there^  fiail  have  authority  during  the  fejfuins 
to  ndntfterfuch  oaths. 

10.  II.  £^  12  W.  3.  cap.  6.  AUperfons^  being  the  king's  natural^   ' 
bemfuhjeSls^  may  inherit  as  heirs^  arid  make  their  titles  by  defcent 
from  any  of  their  ancejiors  lineal  or  collateral^  although  the  father 
and  mother  J  or  other  anceflor  offuch  perfons^  through  whom  they  de^ 
rive  their  titUy  be  born  out  of  the  king's  allegiance. 

I  J.  J  Ann.  cap.  5.  No  perfon  Jhall  be  naturalized  by  thiraSf^  un^ 
lefi  be  bath  received  the  facrament  in  fame  Protejiant  congregation  in 
Great  Britain,  within  3  months  before  the  taking  the  oaths  appointed 
iyf^thof^  Ann. ;  and  at  the  ttme  and  place  of  taking  them  mujt 
produce  a  certificate  figned  by  thefarfon  who  admini/lered  the  facra* 
menty  attejled  by  two  credible  witnejfesy  which  mujt  be  entered  of  re-^ 
cord  in  the  court. 

Children  of  naturaUborn  fubjeBs^  horn  out  of  the  queen's  Ugeance^ 
Jball  be  deemed  natural-bom  fubje&s. 

Foreign  ProteJtantSy  taking  and  fubfcribing  the  oaths  and  tht  A- 
daration  appointed  h  the  a£f  made  in  the  6th  of  ^  Ame^  touching 
iUffing  lb  peers  ofScotlandj  (^c.  are  naturalized. 
12.  10  Am.  cap.  5.  The  faidjlatute  of  7  Ann.  5.  is  repealed^ 

U  3  (except 
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(ex^0pt  Jo  much  by  which  the  children  of  fuauraUhonn  fuhje3Sy  h9rn 
out  of  the  allegiance  of  the  queen  or  her  Juccejfors^  are  to  he  adjudged 
and  taien  to  be  naturaUhom  fubjeSfs  of  thii  iingdom)  and  that  ibis 
repeal  Jhall  not  prejudice  the  naturalization  of  any  perfom  who  have 
been  orjholl  be  naturalized  before  the  £^th  of  February  1711% 

13.  1  Geo.  I.  cap.  ^f  i.  The  claufe  in  the  aSl  12  fw.  3,  €ap.  2, 
whereby  it  is  enabled  that  no  perfon  bom  out  of  the  kingdom^  though 
he  be  naturalized^  except  fuch  as  are  bom  of  Eng\ijh  parenHy  Jhould 
be  capable  to  be  of  the  privy  council^  &c.  Jhall  not  extend  to  difable 
any  perjon  who  before  bts  majeflfs  ac<eJfion  to  the  crown,  war  natu-. 
ralixcd^ 

14.  I  Geo,  I.  cap^  4. /I  2.  Noterfkn  Jhall  be  natura^zedy  unlefs 
in  the  bill  exhibited  for  that  purpoje  there  be  a  claufe  to  declare^  thai 

fuch  perfon  not  to  be  enabled  to  be  privy  council^  or  a  member  of  either 
houfe  of  parliament  J  or  enjoy  any  office  oftrujl^  or  have  any  grant  from 
the  crowh  \  and  no  bill  of  naturalization  Jhall  be  received  wtlbwt 
fuch  claufe. 
r  968  1        ^5*  4  ^*^'  2.  <<s[^.  21.  f  I.  Children  born  out  of  the  allegiance  cf 
**  the  crown  of  Great  Britain^  whofe  fathers  Jhall  be  naturaUbarn  fub^. 

je^Sy  Jhall  by  virtue  of  the  a^  of  j  jfnn^  capy  5.  cvtd  of  this  oA^  be 
natural'born  fubjc^s, 

S.  2.  Provided  that  m^thing  in  7  Ann,  cap.  %.  or  in  this  a£l^ 
Jhalt  mdke  ans  children  born  out  of  the  ligeance  of  the  crown  to  be 
natural-born  fidje/fs{  whofe  fathers^  at  the  time  of  the  birth  vffuch 
children^  were '  or  Jhall  he  attainted  of  high  tredfony  either  tn  this 
kingdom  or  in  Ireland^  or  where  liable  to  the  penalties  of  high  tre{^ 
or  felony  in  cafe  rf  their  returning  in  this  kingdom  or  Ireland  with-', 
out,  licence  of  his  majejly^  or  were  or ^  Jhall  be  in  the  fervice  of  any 
foreign  Jiate  then  in  enmity  with  the  crovi^n  of  Great  Britain* 

'  S.  3.  If  any  childj  wh^e  father  at  the  ti/ne  of  the  birth  of  fuch 
child  was  attainted  if  higo  treafony  or  liable  to  the  penalties  if  high 
treafon  or  felony ^  in /cafe  of  returning  without  licence^  or  was  in  the 
fervice  of  any  foreign  eflate  in  enmity  with  the  crown^  (excepting 
all  children  ofjuch^  perfons  who  went  out  of  Ireland  in  purfuoflce  tf 
the  articles  of\  Limerick)  hath  come  into  Great  Britain  or  Ireland^ 
or  any  other  if  the  dominions  of  Great  Britain,  and  hath  continued  to 
reftde  within  the  dominions  aforefaidfor  two  years,  at  any  time  be- 
tween the»l6th  of  Nov^  1708,  and  the  25/A  of  March  1731^  and 
during  fuch  rfftdence  hath  profeffed  the  P  rote  ft  ant  religion^  or  both 
eome  into  Great  Britain,  ^c.  and  profeffed  the  Protefiant  religiifi, 
and  died  within  Great  Britain,  &ff,  at  any  time  between  the  /aid 
16th  of  Nov.  I'joi,  and  the  ^$th  of  JUarch  1731?  «r  hath  continued 
in  the  actual  poffeffon  or  receipt  of  the  rents  if  any  lands  in  Great 
Britain,  &c,  for  one  year,  at  any' time  between  the  f aid  ibth  rf'Nov. 
1708,  and  the  25/A  of  March  X73i>  ^r  hath,  bona  fide^  fold  or  fit-' 
tied  any  lands  in  Great  Britain  or  Jrelandy  e^nd  any  perfon  claiming 
title  thereto  under  fuch  fali  or  fettUment,  hath  been  in  the  aOual 
t^ff^jjion  or  receipts  of  the  rents  thereof  for  fix  months  between  thejaid 
ihthofNov.  1708,  and  the  %^th  of  March  I73i»  every  fuch  child 
fiall  he  diluted  a  natural-b^rnfubjed  oftb^  crown  of  Great  Britain^ 

6  -(E)    Alicot 


alien*  -  468 


(E)   Alien.    Denization.    By  whom ;  and  what 

Perfons  fhall  be. 

[  '•  T  F  an  alien  be  made  a  denizen,  and  the  letters  of  denization  *  3*  ^^  8. 

have  a '^  provifo  (ufual  in  fuch  charters)  that  the  denizen  eM^s^^' 

JhaUdo  his  liege  hornage^  and  that  hcfiali  be  obedient  and  obferve  the  aU/l,Mzers 

iaivs  (fthis  reabn^  this  provifo  is  not  any  condition ;  for  though  Be  (^^*  <^w- 

nevcr  does  his  liege  homage,  nor  be  obedient  to  all  the  laws  of  ^"^l^^^ 

this  realm,  yet  this  will  not  make  the  denization  void ;  for  if  he  thejlJu^s  of 

does  not  obferve  the  laws  he  (hall  forfeit  the  penalties  appointed  by  '  ^-  3«  cap, 

them.  Bafch.  8  Jac.  Scaccario  Verfeline,  f  [ Worfelin  or  Worfely]  ^j  ^^^'  ^' 

Manning's  cafe,  per  curiam.]  'tiH!%Tcap. 

1 6.  AtultUxt 
n  all  letters  fmhnti  of  deni%,uion  a  provifo  for  tLit  purpofe  fhall  bt  infertedy  fave  only  'a/hen  the  kinv  fh.il\ 
fraiaf^ial  Kherties,  and  then  thofs  iiUriUsJhaU  U  txpnfffd^  \  Lane  58*  59*  Trill.  7  Jac.  S.  C. 

k.  S.  P.  refol?ed  accordingly. 

2.  'ITie  king  cannot  grant  to  any  other  to  make  aliens  born  deni*  S.P.byDo^ 
tensy  but  it  is  by  the  law  itfelf  infeparably  united  and  annexed  *^*'^'*^se  J. 
to  his  royal  perfon.     7  Rep.  25.  b.  in  Calvin's  cafe,  cites  20  H.  93  andfays* 

7*  *•  ^  ihe'kinjjs  of 

this  realm 
Mvc  been  cautions  of  inakinc  many  denizens.*—— Palm.  14.  Arg.  fays,  that  de-     _ 
nltafMM  cannot  be  but  by  the  king*s  charter,  and  that  this  is  a  fun  beam  of  the    f  260    f 
cnnfn,  and  a  prerogative  infeparable  from  the  perfon  of  the  king,  and  cites  so  H.  •' 

?•  S.  and  that  as  the  kings  of  England  liave  the  fole  power,  fo  they  have  always  ufed  it  fparingly, 
and  not  Co  grant  more  than  other  kings ;  that  Claudius  the  emperor  made  at  one  time  ali  the 
fubjeAs  of  the  empire  denizens  of  Rome ;  and  H.  2>  of  France  made  all  the  citizens  of  Antwerp 
denizens  of  France ;  but  that  this  land  being  an  illand  the  king  never  indenizcns  many  of  his 
ivigiihour^  Ke  iodie  admittantur  inimici  tanquaro  m  equo  Trojano* 

3f  H^  that  is  born  xvithin  the  king's  Uegeance  is  called  fometitnes 
a  denizen,  quafi  deins  nee^  viz.  born  within,  and  thereupon  in  Latin 
is  called  indigena^  the  king's  liegeman,  for  ligeus  is  ever  taken  for 
a  naturalvborn  fubjed ;  but  many  times  in  a£ts  of  parliament  deni- 
zen is  taken  for  an  alien  born,  that  is  infranchifed,  or  denizated  by 
letters  patents  whereby  the  king  doe$  grant  unto  him,  quod  ille  in 
omnibus  tnuSletur,  reputetur,  habeatur,  teneatur  &  gubcrnetur  tan- 
Quam  ligeus  nofter  infra  didum  regnum  noftrum  Anglic  oriundus, 
&  non  suiter,  nee  alio  modo»    But  the  king  may  make  a  particular 
denization^  as  he  may  grant  to  an  alien,  quod  in  quibufdam  curiisfuis 
•^gUa  audiertur  utAnglus^  &  quod  nou  repellatur  per  illam  excep- 
tionem,  quod  fit  alienigena  &  natus  in  partibus  tranfmarinis,  to 
oiaUe  him  to  fue  only,    Co,  Litt.  j2o»  a. 

h  A  denization  may  h^  temporary  for  life,  or  in  tail,  and  this  Cro.J.  539. 
es  oiJy  to  piu-chafe;  per  Mountague  Ch.  L  2  RolU  Rep,  05.  !?^\7"^*  ^\ 

1*  •  -r  T>    T>     •  r      r  r>    ac^  Tv*  *      ^^     «  S.  P.  and 

Tnn.  17  Jac*  B,  R,  m  cafe  of  Godfrey  v.  Dixon.  it  ^^y  ^ 

for  y^arc,  &c>     ■  Co.  Litt.  129.  a.  S.  ?• 


5.  Denization  by  letters  patents  for  life  in  tail  or  in  fee,  whereby  7  i^ep.  7.  a. 
he  becomes  a  fubjed  in  regard  of  tus  perfoO)  will  not  enahU  him  to  ^.^f^^^'p^' 

U  4  inherit      ' 
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•»ic  does  inherit  in  England,  but  according  ta  his  denization  will  enable  his 
not  enable  children  born  in  England  to  inherit  hinu  Vaugh.  268.  Hill,  ai  & 
br<ic?centr  221  Car.  2.  C.  B.  Craw  v.  Ramfey. 

per  Periam  J.  Mo.  104.-8.  P.  by  Manwood  Ch.  B.  4  Le.  176*  It  enables  the  party  to 

purchafe  lands,  but  »ot  to  inherit  the  lunds  of  Ini  anujlor  as  bar  at  law,  but  m  a  pxrcbafxr  he  tasf 
inherit  lands  of  his  anceftor.  Sty.  139.  Andiews  v.  Bally.— — It  enables  only  childrtm  bwk 
afttr  denization  to  inherit,  and  not  thofe  born  before,  as  naturalization  does.  Jenk.  306.  pi.  82. 
«-p— S.  P.  Arg.  Godb.  275.  pL  3S8.«7— 'Hale  Ch.  J.  faid  it  refembles  a  pardon  in  cafe  of  at- 
tainder.   Vent  41 9« 

(F)     The  EfFe<a  and  Operation  of  Naturalization 

and  Denization. 

!•  "^f  OTE  for  law,  that  where  an  alien  bom  comes  into  Eny- 
•■■^  land,  and  brings  his  Jon  with  him  who  was  bom  beyond  fea^ 
and  is  an  alien  as  his  6ther  is,  there  the  king  by  bis  letters  patents 
cannot  make  the  fon  heir  to  his  father^  nor  to  any  other,  for  he  can» 
not  alter  his  laiu  by  his  letters  patents^  nor  otherwifc  but  by  parfia- 
ment,  for  he  cannot  difinherit  the  right  heir,  nor  dilappoint  the  lord 
of  his  efcheat.     Br.  Denizen,  pi.  9.  cites  36  H.  8. 

2.  If  an  alien  born  has  ijfue  a  fon  beyond  fea^  this  (on  is  an  alien 
as  the  father  is,  and  if  he  comes  into  England,  and  is  made  a  deni* 
zenj  and  after  has  iJfue  another  fon  in  England^  and  he  purchafes 
land,  viz.  the  father,  liit  fecond  fon  JhaU  inherit^  and  not  the  eldeft 
fon.     Br.  Difcent^  pL  57.  cites  Dod.  &  Stud.  lib.  x. 
r  270  1       3«  If  ^n  alien  be  made  denizen  by  the  king's  letters  patents,  yet 
he  cannot  inherit  to  his  father  or  any  other  \  but  otherwife  it  is  ifht 
be  naturalized  bv  zSt  or  parliament,  for  then  he  is  not  accounted  in 
law  alienigena,  out  indizf^na ;  but  the  ifftte  which  he  has  after  bis 
being  made  denizen^  JhalTbe  heir  to  him,  but  not  any  ifTue  which  he 
had  before.     Co.  Litt.  8.  a« 
Godb.  275,       4*  An  alien  had  iffue  his  eldeft  fon^  and  afterwards  was  madeie* 
P}:  3^8.        ntzen^  and  had  iffue  his  youngeftfon  horn  in  England^  and  diedj  the 
B.*R.\iie      ^^^5^  fi^  ^^^'  naturalized^  and  after  fur  chafed  copyhold  land  and 
S.  c.  adjor-  died  without  iffue.     The  queflion  was,  whether  the  younger  lott 
natur.—    fhould  inherit  the  copyhold,  and  the  doubt  grew  upon  the  words 
o^Trin.^*  of  the  naturalization  2L£ty  whereby  be  was  enabled  to  pur  chafe j  in* 
i7jacS.c.  berit^  Wf.  as  heir  to  any  anceflor  lineal  or  collateral^  but  it  was  not 
adjudged      faid  that  they  Jhould  be  heirs  unto  him.     It  was  objedled,  that  at  Ac 
jSaindff.—    ^'"^^  ^^  *^  fiather's  death  the  eldeft  fon  had  no  inheriuble  blood  in 
Ibid.  113.     him,  and  therefore  the  youngeft  fon  might  not  be  heir  to  him;  but 
S.Candthe  it  was  anfwered,  that  though  there  was  a  difability  in  him,  it  was  mot 
iftlTir*"'   j/"^Mi  butfrom^  the  place  of  his  birth^  for  the  law  refpefb  not  the 
their  for.     olood  where  there  is  no  allegiance,  and  there  needs  not  any  blood 
mer  opi-     from  the  father,  becaufe  the  land  came  not  from  him,  and  fir  the 
Paim^TtT    ^''^'^^oli^ion  were  thefe  further  words,  viz,  that  he^  (the  younger 
s.^C?ad-       fon)  Jhould  be  adjudged  as  a  naturaUborn  fubie£f^  &c.  in  every  re^e&i 
judged  that   &c#'  to  all  intents^  conftruStions^  and  purpojes^  the  confequence  is, 

fc^nuihavc  *^^  ^^  ^^'  ^^^^  ^^^^^  ^  irAitni  to  him  both  lineal  and  collateral, 
the  Und'^*  and  therefore  adjudged  that  the  youneer  fon  fhould  inherit.  Cro.  J. 
and  not  the  539.  pi.  7.  Trin.  17  Jac.  B,  R.  Go&ey  v,  Dixon. 

lord  brai^  ^  r     £  H   H 
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5.  i£  B.  C  and  Z>.  ivire  brother Sy  aliekis,  horn  in  JScotland  tefire  Vent.  41  >, 

ftir  KHun.     C.  and  D.  were  afterwards  naturalized.     C.  Jei/ed  of  a^^°J  b  ^ 

the  lands  in  queflion^  devifed  the  fame  to  the  heir  of  B.  and  his  heirsy  Hale  Ch.  <• 

and  £ed  without  ijfuey  after  which  the  eldeftfon  ofB.  entered^  claiming  and  faid  bf 

ij  thidevifty  againft  whom  the  plaint iffi  fon  and  heir  ofD,  brought  ^^^^  bT^I 

m  eje^hnent  as  fon  and  heir  of  D.  and  brother  and  heir  of  C,     Re-  judged.—.  " 

fidved,  that  B.  being  an  alien,  could  not  have  any  heir  by  our  law  Hardr.  224. 

in  England,  where  the  lands  lay,  though  in  Scotland  he  might,  and  ^'  ^'^^ 

therefore  the  devife  was  void,  and  fo  judgment  was  given  for  the  but  fa^*^ 

plaindiF.  Lev.  59.  Hill.  13  &  14  Car.  2.  in  the  Exchequer-Cham-  chatbytbe 

bcr.    Collingwood  V.  Pace.  S^^fAe 

jodgn  and  barons  in  the  Excbequer-Chanftery  the  younger  brother  oqght  to  Inherit^  and  not  tho 
ifloeoftke  elder. 

6.  Denization  by  letters  patents  enables  the  party  to  purchafe  S.  P.  by 
.kndsj  but  not  to  ♦  inherit  the  lands  of  his  anceftor  as  heir  at  law;  J}^"*"*^*"" . 
but  as  a  purchafor  he  may  enjoy  lands  of  his  anceftor.     Sty.  139.  RoQ  Repu 
Mich.  24.  Car.  faid  in  ca(e  of  Andrews  v.  Bally.  95* 

"^  •S.P.be- 

canfe  the  makui^  bim  to  Inberit  tuouid  he  alter  itig  the  law  by  potrntf  which  the  king  cattUft  4o.    AiX* 
Palm.  14.  cites  36  H.  S.  Denizen  9  &  37  H>  8.    Br.  Patents  100. 

\  ■   •■ 

7.  It  was  taken  for  a  ground,  that  no  fiatute  of  naturaJlzatiem 

Jballte  taken  by  equityy  becaufe  it  carries  with  it  a  prejudice  to  the  ^ 

fubjeds  in  general,  by  making  others  (harers  with  them,  not  onljr 
in  the  rules,  but  alfo  m  the  trades  of  the  kingdom,  by  which  our 
fubjeds  born  are  made  lefs  capable  of  acquiring  a  livelyhood ;  per 
3  juftfces ;  and  for  this  reafon,  and  alfo  for  diat  hereby  otner  fubjc^ 
mxy  be  dinnherited  of  their  lands.  Bridgman  Ch.  J.  faid,  natura- 
lization (if  it  may  be  faid  of  a  parliament)  carries  in  it  fomewhat  of 
injuftice,  and  the  rather,  becaufe  it  is  not  agreeable  to  the  policy 
4f  other  ftates,  as  in  France  and  elfewhere,  where  perfons  are  na- 
turalized they  have  not  fo  great  privileges  as  here.  Sid.  197.  Pafcfa* 
16  Car.  2.  in  the  Exchequer-Chamber,  in  cafe  of  CoUingwood  v. 
Pace. 

8.  If  two  brothers  aliens  are  naturalizedy  they  and  their  heirs  f  271  1 
iball  inherit  one  another ;  per  7  judees  in  the  Exchequer-Chamben 
Lev.  60.  Hill.  13  &  14  Car.  2.  CoTlingwood  v.  Pace. 

9*  If  alien  has  two  fins  born  in  EngGndy  the  one  JhaU  inherit  the  ^***-  *91- 
^hery  though  none  of  them  can  inherit  to  their  father;  for  the  adjudged 
lie&ent  between  them  is  immediate,  and  they  fhall  make  their  title  that  tiie 
in  martdameftory  i^c.  as  heir  to  the  brother  without  mention  if  the  ^^^ 
fathevy  and  this  anfwers  an  objection,  that  though  the  a6i  enables  i^^^  ^^^^ 
them  to  inherit  to  any  anceftor  lineal  or  collateral,  yet  this  is  re-  another, 
ftrained  by  the  words   (as  if  they  were  bom  in  England)   per  *«<*  f*y« 
7  judges  in  the  Exchequer-Chamber,  contra  3.  Lev.  6o.  Hill.  13  &  ^^^^!^ 
14  Car.  2.  in  cafe  of  CoUingwood  v.  Pace.  groimd  of 

the  judg- 
neoc  that  the  brothers  ihould  inherit  the  one  the  other  notwithftanding  their  father  was  alien » 
was,  becaufe  the  defcmt  between  the  two  brothers  was  an  imme£ate  defient^  and  Jo  there  could  be  m  other 
impe£mtcmt  tbanfucb  as  is  between  the  parties  themfehcs ;  and  a  fatheri  though  an  aflieni  is  regarded  as 
a  father  to  confer  relatumfhipy  though  not  to  have  an  heir,  and  fo  if  an  inheritrix  takes  baron « 
an  aiieD*  the  baron  ihaU  communicate  foch  a  quality  to  their  itfuesy  that  they  fhall  inherit  to 
tfaeir  roothery  as  weU  as  to  one  another .**-*Vent.  4n*  ^  4.?o.  S.  C.  argued  by  Hale,  Ch.  B.  and 
laid  by  the  Reporter  to  be  held  accordingly .^i^—Hard.  3^4.  S.  C.  accordingly*«-wThis  judgment 


k  contra  to  Co.  Litt.  >.  a.  where  he  fay«,  that  they  (kail  not  inherit  one  another.'  ■  AdjiK?gcl 
that  the  one  Ihould  inherit  die  other  by  virtue  of  the  9£ts  •£  naturalizauoo,  per  7  judges  asania^ 
VeuU429«S*C« 


(,G)    Adions.    What  Anions  Alien  may  havCj  and 

in  what  Cafes,  and  where. 

J*  *T  T  is  a  good  pka  in  bar  of  aj^/e  to  fky  that  the  plaindff  was 
^  not  born  within  the  liegeance  of  the  king  of  England,  and  if 
he  replies  that  he  was  born,  &c.  he  Jhall  fay  tvkfr^^  ^c^    ThcU 
Dig.  4*  lib.  I.  cap.  6.  f.  5.  cites  22  Ail',  25. 

2.  An  alien  and  A.  join  in  an  ajjife  of  an  »ff!ce^  th^  writ  fliall 

abate*     Jenk.  130.  pi,  64.  cites  4  £.  4,  9. 

Thcl.  Dig.         ^  It  i(  ^as  moved,  where  a  merchant  Jlranger  hired  s  ce^rrier 

^JJ^  £*       /*  c^Hrry  his  packs  to  Exeter^  and  he  opened  it  by  the  way,  avid  took 

S«  s/a '  part  ofthejiuffy  whether  diis  be  felony,  and  the  ajien  fued  /f  the 

yd  Bid.       e0uncd  thereon  The  Chancellor  feid  that  the  alien  is  come  by  fefer 

fcreto'^^at.   ^^o'^^u^j  2"^d  therefore  is  npf  bound  to  fue  by  the  law  of  the  land^ 

31  H.  6.       and  by  trial  of  I2  men,  but  may  fue  here,  and  itjhall  be  ditermimed 

W*  4-         according  to  the  law  of  nature  in  the  Chancery^  znd  may  fue  there 

from  day  to  day^  and  from  hour  to  hour  for  the  fpeed  of  merchants, 

^d  that  they  fhall  not  be  bound  by  our  newjfattetey  unlefs  they  were 

declarative  of  the  ancient  laws,  viz,  nature^  but  they  fbair  be  ordered 

by  the  law  of  nature,  which  is  the  law  of  merchants,  which  fefves 

through  all  the  world.    Br,  Denizen,  pi.  5.  cites  13  £•  4.  9. 

4*  In  debt  upon  an  obligation^  the  defendant  faid  that  he  was  b^m 
in  Denmark^  viz,  at  D.  under  the  obedience  of  (I.  king  of  Dea- 
mark,  which  king  and  all  his  lieges  were  enemies  of  the  king  a 
long  time,  viz.  from  anno  8  £.  4.  and  demanded  judgment  ft  a^ioy 
by  which  the  plaintiff  alleged  that  he  was  bom  at  D^  in  the  diocefs 
■of  Tork.  And  the  defendant  faid  that  he  was  born  as  above^  abfyue 
ice  that  he  was  born  at  D,  in  the  diocefs  of  Torky  and  writ  iiTued  to 
inquire  of  his  birth  there ;  quod  nota  bene.  Br.  Trials,  pi.  105^ 
cites  19  E,  4,  7. 
TmrxiMd  ^^  ^  jjjg„  paj^an  is  perpetuus  inimicus,  and  cannot  have  or 
not  per-      maintam  any  acbon  at  ^1.     7  Rep.  17.  a.  b.  cites  12  n.  5.  4. 

petui  inimicjy  nor  is  there  a  p;iiticulnr  enmity  between  them  and  us  ;  biit  this  is  a  cominoo  error 
founded  oa  a  groundleff;  opinion  of  Juftice  Broul'^e  ;  for  though  there  be  a  difference  betveea 

our  reliscion  and  thcir^,  ttiat  doe*^  not  oblige  ns  to  be  enemies  to  their  perfons ;  they 
r  272  1  ^^  ^^^  crcAturss  of  God,  and  of  the  fame  kinds  as  we  are,  and  it  would  be  a  6n 
if      /      -i     in  us  to  hurt  their  perfons  9  per  Littleton  (afterwards  lord  keeper  to  king  Charles 

the  firft}  in  his  Reading  on  the  27  £,  3.  17.  M.  S^  i  Salk.  46.  pU  a, 

«r.  Nona-  (^  Alien  born  mjiy  bring  affion  perfonaly  and  ihall  be  aniwered> 
cSichV  ^^  fl^aU  not  be  difabled  by  his  being  alieu  Wn,  Bt.  Deniaent 
lE.  6. &c.  id.  10.  cites  38  H,  8,  per  tot.  cur. 

Ibid.  pL  6%. 

cites  S.  C.  ■  S.  r.  accordingly- if  ther«  be  no  war  between  this  country  «d  his  own ;  for  ui 
fuch  cafe  he  Ihall  nut  have  any  benefit  of  the  laws  her?.  D,  1,  b.  pL  8.  Pafch.  19  H.  8.  Anon* 
—  Co.  Litt.  ii9.  b.  S-  P.  accordingly..^— S.  P.  Arg.  Bulil.  134.  cites  P.  a,  pL  g..— »And.  25. 
j^  56.  S.  P.  hckl  in  C.  B.  Tria.  4  £.  6.-.,-^ilb.  Hi(t  o(  C  B.  165.  S.  P, 

J.  Bur 


9Um. 
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y.  But  contra  as  to  real  a^ihns.   3rf  Penizoi,  &Ct  pi  xO,  cites  1>.  *.  b. 
38  H,  8,  per  tot  cur,  P^  8.  P^cK 

S.  p.  held  accordingly. Co,  Litt.  ^29.  b.  S.  P.  accordingly..— GUb,  V,\S!L  of  C  B.  x66.  thf 

S.P.  becaufe  there  is  no  neccflity  that  bo  fhould  fetiic  among  us.  1  .  ■  ■    New*  Abr.  83.  (D)  S.  P. 
and  th©  fame  words.  j  v    /      • 

8.  And  fi  it  kerns  in  aSipiw  mxL    Br.  Denizen^  &c,  pL  I0«  Co-  ^««* 
Ptcs  38  H,  8.  per  tot  cur,  i29.b.s,p. 

"  '      *^  according- 

ly.   Gilb.Hilt.ofCB,i66.8.^ 

9.  If  an  alien  be  made  prior  or  ahboty  the  pica  of  alien  bom  (hall 
notdifeble  him  to  briijg  any  real  or  mixt  aSfion  concerning  bis  htmfe^ 
i>ecaufe  it  is  ^  outer  droit ,     Co.  Litt,  129.  b. 

10.  An  abhoty  ^c,  alien  fliall  have  actions  real,  perfonal  or  mixt  Ci^b.  Hift. 
for  any  thing  concerning  the  pofleiSons  or  goods  of  his  monaftery  "'^^^•'^fi. 
I^cre  in  £pgjand|  becaufe  he  brings  the  acS^ion  not  in  his  own  right 
but  in  the  right  of  his  monajierft  and  i)ot  ii>  his  natural  but  in  his 
polidck  capacity.     Co.  Litt,  J29.  a.  b. 

11.  In  debt  ^  an  executor ^  it  was  held  that  alien  enemy  was  a  017.45. 
good  ple%  and  though  no  war  w^  proclaimed  between  this  king-  ^f** '°  ^ 
dom  and  Spain  (whereof  the  alien  was  pleaded  to  be)  and  that  oy  j^c  couit 
ffaibn  of  open  aiSts  done  by  the  king  pf  Spain  as  enemy.     Cro.  held  the 
E,  142.  pi,  7.  Trin.  31  Eliz.  Anoi?.  pi«»  8o<»di 

>      '  **  fur  the 

Court  will  nqc  fuffer  that  any  enemy  (hall  cake  advantage  of  our  law.    But  Periam  J.  h«rebat 

aliqaantulum  whether  he  could  be  allied  an  enemy  in  law  before  fuch  proclamation.— ^Gilb. 

Hii^.  of  C.  B.  z66*  fayst  Jt  has  been  long  doubted,  whether  an  alien  enemy  Ihould  maintain  an 

9d»a  as  exceptor  i  for  on  the  one  hand  it  is  fnid,  that  by  the  policy  of  the  law,  alien  enemies 

floU  not  be  admitted  to  actions  to  recover  efftsAs  which  may  be  cariied  out  of  the  kingdom,  to 

V^ikaL  ourfeives  ami  enrich  the  enemy ;  and  ti^erefbre  public  utility  muft  be  preferred  to  pri^ 

nte  convenience :  bi)t  on  ihc  other  band  it  is  faid,  thefe  elfedb  of  the  teftators  are  not  forfeited 

to  the  king  by  way  of  reprifal,  becaufe  that  tliey  arc  ftot  the  alien  enemy's,  for  he  is  to  recover 

tbeni  furoLh^n;  and  if  the  Jaw  allows  fuch  alien  enemies  to  pofTefs  the  efifedts  as  weH  as  ati 

aTieii  friend,  it  muft  allow  phem  powcf  to  recover,  fmce  that  there  is  no  difference,  and  by  con- 

feqqence  he  muft  not  be  difablcd  to  fue  for  them,  if  it  were  otherwife,  it  would  be  a  prejudice 

to  ^  king's  fubjedts  who  cquld  not  recover  their  debts  from  the  alien  executor,  by  his  not  beiii|( 

2ble  to  get  in  (lie  ailets  of  the  teftator.  Hew.  Abr.  84.  in  the  lame  words. 

12.  An  alien  #  enemy  (hall  have  an  a<%on  of  debt  upon  a  hond^  *  '^^^ 
M  for  perfonal  things.     Adjudged,    Mo.  431,  pi.  605.    HiU.  J^ilTted"!!. 
^  fljzy  Watford  v,  Marfhamv  tiie  orig. 

and  chat  ic 
fliould  be  (Amie)  or  (Friend.) 

13.  The  law  of  l^ngland  has  been  mor$  favourable  to  aliens  as  to 

PerJoTUil  things  than  the  Unvs  of  other  realms  have  been )  for  in 

France  or  I^y>  if  alien  acquires  goods,  and  dies,  they  are  confif- 

cated,  and  if  he  makes  a  teftament  it  is  void,  whereas  our  law  al* 

lows  them  to  make  a  will  of  them,  or  otherwife  to  bring  an  action 

Am-  them,  and  they  (hall  be  in  better  condition  in  many  cafes  as  to 

^beir  goods  than  the  natural  fubje£ts  \  for  the  old  ftatutes  have  given 

them  a  more  fpeedy  rem«dy  to  recover  them  than  they  have  given 

to  others^    Aurg.  2  KoU.  Rep.  93, 94.  Trin,  I7  Jac. 

14.  An  alien  friend  may  by  die  common  law  have  and  acquire  ||  273  J 
^7  gif^>  trade,  or  other  lawful  means,  any  treafure  or  goods  per^ 
final  wbatfoever,  as  well  as  any  Engliihnian)  and  niay  maintain  any 

a£iioa 


273  Slicn^ 

a^Hon  for  &e  &mt\  for  it  would  be  ocherwife  in  effed  denyijig 
tfa^m  trade  and  traffick.  7  Rep.  ly.  in  Calvin's  cafe* 
Ijitw.  34,  15.  Jf  an  alien  enemy  comes  Yniher  fubfaho  conduSiu^  he  xsaj 
^;  ^'  maintain  an  a&ion ;  if  an  a//Vif  an^  comes  hither  fir  f/W  rfpeace'^ftr 
fener^de-  Ucentiam  domni  regis^  as  the  French  proteftants  did,  and  lives  ben 
murrer  the  fub  froteliione^  and  a  war  afterwards  begins  between  the  2  nations, 
f^'"^^'^^  he  may  maintain  an  adion;  fdr  fuing  is  but  a  confequential  right 
chatdd^n-  of  prote£tion ;  and  therefore  an  alien  enemy  that  is  here  in  peace 
<iant  ref.  under  protedion,  may  fue  a  bond;  aliter  of  one  commorant  in 
'"Jj;!?^  his  own  country,  i  Salk.  46.  pi.  i.  Mich.  9  W.  3.  C.  B.  Wdls 
caufe  it       V.  Williams. 

did  not  ap- 

pear,  bat  tbe  teftator  of  the  pl^ntiff  might  come  into  England  in  the  time  of  peace»  Imt  thoajh 
he  came  in  time  of  war,  as  he  continued  here  without  difturhance,  it  (hall  be  intended  that  he 
came  with  leave*  Lord  Raym.  Rep.  282.  S.  C.  refolved  accordingly*  and  that  the  necef- 

£ty  of  trade  lias  mollified  tbe  too  rigorous  rules  of  tbe  old  law  in  their  reftnim  and  dticottntse- 
ment  of  aliens. 

16.  Where  Alienneeis  pleaded  in'abatement,  it  is  triable  where 
die  writ  is  brought ;  per  Holt  Ch.  J«  i  Salk.  2.  pi.  5.  Pafch* 
I  Ann.  B.  R.  in  cafe  of  Weft  v*  Sutton. 


(H)   A£tions.   Plea.     In  what  Adions  it  is  a  good 

Pica. 


!•    jfLIEN  born  is  made  prior  of  a  houfij  and  brought  oQks 
'^^  it  is  no  plea  that  he  is  alien  born,  judgment  if  he  fliall  be 
^^  anfwered;  for  he  brought  the  action  as  prior  in  right  of  tbe  hoof^ 

Arfi  ekes    and  not  in  his  own  right.    Br.  Denizen,  pi.  15.  cites  39  E.  3. 

S.  p.  accocdingly,  becaufe  he  fues  in  his  corporate  capacity,  and  not  to  recover  for  himlelf  or  ti 
carry  tbt  goods  or  efiedb  out  of  the  land.    Gilb.  Hiit  of  C.  B.  1 66. 


Co.Litt. 
129.  a.  b. 

&P. 

Fahn.  13 


•  It  feems  2.  Alien  and  denizen  join  in  affile,  and  the  aEen  was  fn 
Mmied'^  tfai/ylv/rfrf,  and  the  tenant  fhewed  that  the  ♦  other  was  alien  born, 
bimwho  and  yet  the  writ  was  awarded  «)od,  and  yet  diedesufaof  himwbois 
was  fom-  fummoned  and  fevered  after  fliall  abate  the  writ,  as  it  is  £ud  eUb- 
2^^^  where.    Br.  Denizen,  pi.  18.  cites  11  H.  4.  26. 

3.  Ailife  by  two  barons  and  their  femes.    The  one  barony  who 

•  This  was  alien  b&m^  was  *  not  fevered^  and  therefore  the  writ  was  awarded 
^ilJ'boS''  V^  ^  *^  ^*^*    ^^*  Nonabilitie,  pi.  13,  cites  1 1  H.  4.  a6. 

editions  of 

Srookci  hot  not  in  the  year-book ;  and  it  feems  fliould  be  omitted. 

4.  Alien  bom  is  no  plea  but  in  actions  real  and  mxed\  for  bf 
the  intercourfe  in  all  the  world,  merchants  aliens  may  merchandise, 
and  their  bargains  good,  and  therefore  ex  stauitate  they  ought  to 
have  aftions  for  their  debts  and  goods.  Br.  Denizen,  pL  i6.  chcs 
19  £.4.6. 

^^  ^^  ^*  "^^^  ^^^^  ^^  ^'^^  r^m^rmnis^  in  information^  bromght  writ  of 

sTp.  ac.      ^^^^^  ^P^^  ^^^^  judgment  J  and  it  well  hes ;  for  it  was  not  cofiinL* 
cnrdingiy.'  dided.    Br.  Nonabilitie]  pi.  54.  cites  6  H.  7. 15. 

■  Browal.  4a.  S.  P.      . 
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is.  In  trefpafs  It  was  (aid  in  B.  R.  that  to  (ay  that  the  plaintiff  is 
Men  hrtij  judgment  if  he  (hall  be  anfwered,  is  no  plea  in  aQlon 
ferfinal',  centra  in  a£Uon  real.  But  this  has  been^hi  queftion  fince 
that  time  in  die  £une  court,  and  it  was  iaid  that  alien  born  is  no 
plea,  if  he  does  not  fay  further  that  the  plaintiff  is  of  allegiance  of 
Jucb  an  one^  enewy  of  the  king;  for  it  is  no  plea  in  action  perlbnal 
agaioft  an  alien,  that  he  is  of  allegiance  of  fuch  a  prince,  who 
ii  in  amity  mth  the  king.  Br.  Nonabilitie,  pi*  62.  cites  Trin, 
I E.  6. 

7.  In  an  a£tion  for  words  brought  by  an  alien  merchant,  the  Yelv.  T9S. 
plaintiff  had  a  vcrdift;  and  upon  its  being  moved  in  arreft  of  ^jj**^*^* 
judgment  that  fuch  a£kion  did  not  lie  for  him,  all  the  court,  prseter  s.  c^^  ' 
^wHIiams,  held  clearly  that  it  did,  and  judgment  was  entered  for  judged  per 
the  plaintiff.    Bulft.  134*  Pafch.  9  Jac,  Tirlot  v.  Morris,  ^^  cur. 


(I)    Pleadings.     And  when  to  the  Writ,  or  to 

the  A(5tion« 

'•  JT  was  (aid  by  Shard,  that  when  one  who  was  bom  out  of 
the  realm  brings  a^ion  for  landy  it  is  a  good  anfwer  to  fay 
that  be  ought  not  to  be  anfivered ;  for  he  was  not  born  within  the 
lifeance  of  this  land.  Thel.  Dig.  4.  lib.  i.  cap.  6.  f.  6.  cites 
Mich.  13  E.  3.  Fitzh.  Brief,  677. 

2.  In  aflife  it  is  a  good  bar,  that  the  plaintiff  was jm/  born  within 
the  allegiance  of  the  ktng  of  England^  and  if  the  plaintiff  avers  that 
he  was  born  in  England,  htjhalljhew  wherey  and  thence  the  jury 
fliall  come.    Br.  Barre,  pi.  63.  cites  22  Aff.  25. 

3*  In  aJUJi  by  two  barons  and  their  femes j  the  one  baron  and  his 
fane  were  fevered^  and  afterwards  it  was  pleaded  that  the  baron  who 
^tf^  fevered  was  an  alien  horny  judgment  of  the  writ  j  but  the  writ 
was  awarded  good.  Thel.  Dig.  237.  lib.  16.  cap.  lo.  f.  37.  cites. 
Mich.  1 1  H.  4*  36. 

4..  In  dower  the  opinion  of  the  court  was,  tha(  notwithflanding 
die  tenant  pleaded  that  the  feme  demandant  was  alien  bonty  yet  if 
Ae  demandant  pleads  ability  to  pufchafe  and  fue  by  aSf  of  parliaments 
^  tenant  may  demand  the  vieWy  becaufe  the  tenant  in  his  firfl  plea 
did  not  conclude  but  to  theperfon,  notwithflanding  that  the  matter 
|oe$  to  the  a£tion ;  and  fo  note  that  alien  born  goes  to  the  zSdosL 
or.  Denizen,  pi.  i.  cites  3  H.  6.  55. 

5.  In  debt  by  J.  N.  Catefby  pleaded  a£lio  non;  for  he  was  bom  S.  c.  cited 
at  /)•  ultra  mare  under  the  king  ofDenmarky  who  is  enemy  to  the  ^^  ^^^* 
Ungy  judgment  ii  a£tio.    Per  Bryan,  if  league  was  between  our  ^T.  78. 79. 
iing  and  the  king  of  Denmark,  which  is  now  broken,  peradventure      If  I  a/^e 
the  bond  fliall  be  void  againft  the  partyy  but  the  king  fhall  have  it ;  '^  '^ 
and  for  the  trial  you  oueht  to  allege  that  he  was  born  at  fuch  a  place  ^[^'£0^ 
in  Englandy  without  taking  any  traverjiy  and  the  other  ^U  fay  that  in  SeotJarutg 
km  ai  D.  in  Denmark^  abfque  hoc  that  he  was  born  at  S,  tn  Eng-^  judgment. 
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fiy  that  bt  lani^  proutj  icd  .  Br»  Traverfe  per^  &c.  pL  307*  rites  19  £•  4*  ^' 
■^^      and  the  like  matter  10  H.  6. 

at  D.  tm  7 

Englamlf  aad  fhaU  not  take  abfque  hoc;    Br.  Traverfe  per  &c.  pL  162.  cites  2i  £.  4.  36.  pc^ 

Vavifor. 

In  vMitaft  ajfimhjit  the  defendant  fie^tded  that  tbi  plaint'iff  was  an  alien  toemy  bom  at  Roan  in 
Fraocey  onder  the  allegiance  of,  Uc.  The  plaintiff  rtptitd  be  luai  bom  at  Hamburgh^  under  Uie 
allegiance  of  the  Emperoo  a  friend  of  the  king,  fee.  tumO^  jruvtrjcd  tUii  be  woi  torn  at  Hom  ta 
France*  &c.  Upon  demurrer  the  defendant  had  jvdgrnenty  hecaufe  by  the  traverfe  Roan  is  paft 
of  the  ifTuei  which  is  very  immaterial,  the  pLiintitf  jhould  bave  travctfd  ibat  U  twai  b^m  tmUrtU 
aUigianct  of  the  Frttub  king,  3  SaUc.  28.  Pafch.  5  W.  3.  B.  R.  Pfogers  t.  Arthur.— «  Comb,  itti 
Anon.  S.  C.  fays  the  traverfe  was,  that  he  was  Vorti  ai  Roain/  $noJo  fsf/ontUfkc 

[9^7  f  1     ^°^^  ^^'  ^'  thought  the  tra\'erfe  illy  and  pnts  an  ill  rflue ;  fof>.  he  might  have  been 
^/ 5  J    born  at  Roan,  and  yet  infra  ligeantiam  Anglix,  as  if  atum^ng  on  an  ambajfador,  mi 

therefore  he  (hoold  have  pleaded  Alien  enemy  nee,  itc.  Sed  adjornatii^. 
In  debt  fir  an  ejca^,  the  defendant  pleaded  tba  tbe  pUltuiff  was  an  a  Hen  tmemy^  bin  cS  Ramk 
Framce,  under  the  allegiance  of  the  French  king,  &c.  and  the  platniilf  rep/lid  thai  bt  was  a  Kot^sl 
Jkhj€t%  bam  at  WiJUmnfUr^  in  the  county  of  Middlefex  ;  and  travtrf-d  that  be  was  ban  in  Franu; 
and  upon  demurrer  tl>e«conrt  held  this  to  be  an  immatfriat  trannfe  ;  for  the  plaintiff  ihodd  bave 
refted,  and  tendered  an  iffue  upon  his  being  bom  at  Weftminfter.  3  ftzlk.  28.  in.  the  cafe  of 
Prodgers  v.  Arthur^   cites  Grodeck  ▼.  Briggs.    ■  Carth.  165.  Brodeck  v.  Briggs,  HiU/ 

4  W.  &  M.  in  B.  R.  S.C.  adjudged  accordingly,  and  if  the  defendant  had  taken  iflbe  open  the 
plaintifTs  being  a  denizeni  as  he  might>  it  Ihould  be  tiied  where  the  action  is  laid,  becaufe  it  it 
but  a  traniitory  matter. 

6*  A  man  may  plead  that  the  plaintiff  is  alleii  borh^  or  Monk 
profeflfed,  judgment  Ji  a£fio ;  for  he  may  ufe  it  to  tbe  perfin  mr  t9  tbe 
a£iiony  at  his  pleafure^     Br*  Barre,  ph  100^  cites  32  H*  6.  2X 

7.  In  affife  the  pleading  was,  viz.  Et  fuper.  hoc  idem  'DioiDas 
Ive,  quoad  praedi^lum  Johannem  Bagot,  petit  judicttim  brevis  a^ 
freg££la^  quia  dicit  quod  idem  Jo.  JJ.  ejl  alitnigena  genituSj  iS  naius 
extra  ligeantiam  doni  regis  AngUa^  viz.  apud  Fount  hois  infra  regntm 
Franciafub  obedientia  Caroli  nuncupantis  fe  regem  Francisr^  adver'^ 

farii  (sf  magni  inimci  domini  regis  Anglia^  et  hccparaf^i^c.  umlejtict 
fetit  judicium  de  breviy  &c.  And  Bagot  maintained  his  writ  by  his 
letters  patents,  by  which  he  was  made  a  denizen  by  king  H.  6«  an^ 
pleaded  them  in  hsec  verba,  as  appea.^  there.  Thd.  Dig«  5.  lib«  I* 
cap.  6.  f.  17.  cites  Trin.  9  E.  4.  7.  Bagot's  cafe. 

8.  But  HiH.  32  H.  6.  23.  in  writ  oUrcfpafs  of  a  houfe  brokeny  the 
.  defendant  pleaded  that  the  plaintiff  is  an  alien  bom  at  L.  met  if  the 

Ugeanve  of  the  bing.^  emd  demanded  judgment  of  the  writ  \  upon  which 
plea  Littleton  offered  to  demur,  inafmuch  as  he  ought  to  ccncladi  t9 
tbe  a^iotij  by  which  the  defendant  added  more  to  his  plea  by  iayii^ 
that  the  plaintiff  is  and  was^  the  day  of  the  writ  pure  ha/edj  an  alien  born 
in  thefaidvill  ofL.  under  the  Ugeance  of  the  king  ofbenmarky  wb»  is 
tnemf^  Csfr.  and  demanded  judgment  ft  a£Iio.  In  the  fame  plea,  Afbtoo 
£dd)  if  an  ahen^  as  Lombard,  Galiman,  or  fuch  merchaint,  who 
comes  here  by  licence  or  fafe-conduA,  and  takes  here  in  Londoa 
or  eUewheie  an  houfe  for  the  time,  if  any  break  the  houfe  and  taks 
the  jgoods,  he  (hall  have  aflion  of  trefpafs ;  but  if  he  be  an  enemj 
^OK  king^  and  comes  in  without  licence  or  fafe-condud,  it  is 
ether^fe.    Thd,  Dig.  5.  lib.  i.  cap.  6.  f.  18. 

9*  Thel.  Dig.  5.  lib.  i.  cap.  6.  f.  22.  fays  one  may  iee  in  the 
new  book  of  entries  in  Ejeftione  Firmse  7.  fuch  a  form  of  pkm 
pleaded  by  the  defendant ;  Et  dicit  quod  pradi^us  querens  ad  Hn^ 
Juwn  pradiHum  refponitri  non  d^bcty  quia  dicit  quod  idem  querens  ejt 

aUtnii 


^&mgina  in  regh  Francis  in  comitatu  de  B.  fuh  ligeancia  adver^ 
Jinru  dmini  ugis  Angling  ie  Francia  de  patre  &f  matre  inimcis  iffius 
dmni  regis  AngUa^  &  eidem  adverfarioj  fuo  adharenilbus  oriundus^ 
¥  i^^^Mj*^  ^fi  regnum  Anglia  abtque  falv§  cenduSfu  ipfius  domini 
regis,  £t  hoc  paratus  vertficare  ubi  &  quando,  &c«  unde  petit  ju^ 
Oaumfi  pradOius  quer^  ad  breve  fufim  pradi£ium  refponderi  debeat^ 
tic. 
10.  If  an  alien,  born  out  of  the  legiance  of  the  king,  fues  an  So  as  tM 


leg: 
de£ 


tenant  or 
defendanc 
not 


$&m  real  or  perfinaly  the  tenant  or  defendant  may  lay  that  he  was 
j>orn  in  fuch  a  country,  which  is  out  of  the  king's  allegiance^  and  oiau 
|ikju^;ineat  if  he  ihall  beanfwered.    Litt.  f.  198.  .    plead  Alien- 

nee  neither 
lo  the  writ  nor  to  the  aftiony  bat  in  difalnliiy  of  tht  ftrjimy  as  in  cafe  of  villenage  and  outlawiy. 
Aod  Lktlefeon  is  to  be  iai^<ieA  ^  an  a/in  in  /tagut ;  lor  if  be  be  an  a&^n  ^oKy^  the  defendant  may 
tmiuJttiibe  aSion*    Co.  Litt.  it^,  b.  ■     '  Br.  Denizen,  pi.  3.  cites  9  E.  4.  19.    Bagot's  cafe, 

that  ID  pleading  Alien  bom  ..extra  li^eantiam  regis,  the  defendanc  pleaded  it  to  the  writ,  and  noc 
« the  perfbn  per  h«c  verba,  judgmertt  if  hrjhati  be  anfwtrtd,-''^^^Sce  Cart.  48.  Ice.  and  191.  Rich* 
M  y.  Ud^,  ■  I  .G,  Hift.  of  C.  B.  166.  S.  P.  as  to  alien  frien^  i  and  that  in  cafe  of  alien  enemy 
it  raiift  be  pleaded  to  the  adlion,  becaufe  it  is  forfeited  to  the  k'ng  as  a  rcprifnl  for  the  damages 
ootmnitted  by  the  dominions  in  enmity  with  him<        Is'ew.'Abr.  14'.  in  totidem  verbi«« 

-  II.  The  moft  ufusd  and  beft  pleading  in  aidions  brought  by  aa  F  275  1 
diep  is  bodi  exclufive  and  inclusive,  viz.  Extra  ligeantiam  dondni  ^     ^     J 
regisy  &c.  bt  i^a  ligeantiam  alUrius  regis,     7  Rep.  16.  b,  cites 
9  £.  4.  7.  &  Lib.  Intrat.  Fol.  244. 

•    12.  Abnini^rater  hrou^bt  debt  on  an  obligation  \  the  defendant  S.Ccite* 
pleaded  that  the  plaintiff  was  alien,  born  under  the  allegiance  of  P.  jn'^Si.^*  ^ 
king  of  Spain,  enemies  to  the  queen  \  adjudged  upon  demurrer  that  adjiidgca.-w 
ie  fliould  anfwer.     Cro.  E.  683.  pi.  16.  Trin.  41  Eliz.  C.  B.  Any  alien 

Brocks  V.  Philips.  whatibever 

•  '  may  be 

cxecotor.    Cited  by  Bridgmnn  Ch.  J.  Cart.  191.  as  xi  Jac.  Sir  Stephen  le  Sure's  cafe.— — An4 

lUd.  it^.  Paicb.  19  Car.  it.  in  cafe  of  Richfield  v.  Udall*    Bridgraan  lield,  that  an  alien  enemy 

executor  may  bring  an  aAion,  and  be  may  not  be  barred.    And  Ibid.  193.  the  fame  was  agreed 

per  cur.  - 

14.  Alienage  may  be  pleaded  in  bar  after  imparlance^  as  well  as 
to  the  writ  before  imparlance.     Jcnk.  130.  pi.  64. 

IS*  In  aiSfe,  where  alienage  is  pleaded  to  the  writ  or  in  bar, 
after  the  allegation,  the  concluiion  is  that  the  defendant  petit  Ji 
fur  ens  refponderi  debet.     Jenk.  91.  pi.  77. 

lb.  In  debt  for  rent,  "iScc.  the  defendant  pleaded  the  Jiatute 
32  H,  8.  by  which  leafesl  fffr.  made  to  aliens  artificers  are  void^ 
and  that  be  was  an  alien  born  at  Parisy  &c.   and  averred  the  *  ^<^  ^^  »• 
3  points  of  that  ftatute,  viz.  ift,  That  this  houfe  mas  a  manjion^  ir^inT'* 
i^ufe  at  the  time.     2dly,  That  he  is  an  alien.     3dly,  That  he  is  real  aaionu 
•n  artificer.     The  plaintiff  replied  that  the  defendant  is  not  an  alien  Co.  Lio, 
^ificeu    Upon  demurrer  it  was  objeded  that  the  replication  was  fll^j^' 
<IoubIe,  viz*  that  the  def^dant  is  not  an  alien  artificer,  for  if  he  %t.  b.  27.  ai 
^if^  neither,  he  was  out  of  the  ftatute;  fed  non  allocatur.    But  s.P.inCaU 
iecauie  the  repliqation  did  ♦  not, allege  a  certain  place  where  bo  s^p.^t?'"" 
ynu  hprn  in  England^  it  was  held  ill^  and  judgmexit  for  defendant  Anderfon. 
|f  flaiiiciff  would  not  aqiond  on  payment  of  cofts,  &c.  Sid.  357.  I-c.tS-— ^ 
^  !?•  HilL  i^  &  M  Car.  2^  B*  R,  Freeman  v.  King.  ^^"pf  •  ^• 

X7.  Alien 


tyS 


9Iten. 


SeeCo^Litt.       jy.  AHen  brings  trefpafsj  defendant ,  in  his  plel  (hould  fiqrooly 

^195*  «*7»   ^^„//  {jf  defendit  vim  &f  injuriam^  but  he  muft  ^/  (quandc^)  be- 

caufe  by  that  word  defendant  admits  a  capacity  in  the  pJaintilF 

to  fuc.    Carth.  229.  Pafcb.  4  W.  &  M*  in  B.  R.    Jentreer  ▼. 

Jenkins. 

18.  An  aflion  upon  die  cafe  was  brought  by  an  executor  fsr 
work  done  J  and  materials  found  for  the  defendant  by  the  teftatvr  of 
the  plaintiff.    The  defendant  f  leads  that  the  fadier  of  the  plaintiB^ 
who  was  the  tefiator^  and  the  plaintiff'^  were  alien  enemies  born  at 
fuch  a  place  under  the  obedience  of  Lewis  the  French  kit^s 
judgment  fi  a£^io  \  to  which  the  plaintiff  demurred ;  and  adjudged 
for  the  plaintiff.     It  is  mt  Jhewn  that  the  tejiator  did  not /lie  bmre 
^e  war  I  fo  that  the  plaintiff  might  be  executor,  and  the  aoion 
attach  in  him  before  the  war;  and  then  being  dead  before  he  be- 
came an  alien  enemy,  he  might  have  an  executor ;  and  the  zSdoa 
being  en  auter  droity  it  fhall  be  maintained.     Sl^in.  370.  pL  i8. 
Mich.  5  W.  &  M.  in  B.  R.  Villa  v.  Dimock. 
Theplmd-        ig^  Thedefendant  pleaded  in  abatement^  that  the  plaintiflT  was 
^^^      an  alien  enemy^  born  in  fuch  a  place  in  France.    The  plaintiflF  re- 
^aintlfFwas  plied  that  he  is  indigena^  and  bom  at  fuch  a  place  in  the  kingdom 
alienigena     ^  England^  if  non  alienigena  modo  U  format  prout^  tsfcm  &  hoc 
I^ceun.  petit  ^lod  inquiratur  per  patrianu    And  upon  a  demurrer  to  dus 
der  the  al-    replication,  it  was  held  per  curiam  to  be  ill  i  for  that  the  plaintiff 
legiance  of  fjii  not  rely  upon  the  fim  part  of  it,  that  he  was  born  in  Englandy 
iSnJadvcil  ^^^  ^  Conclude  with  an  averment  that  an  iffue  might  be  talun  by 
larii  domini  the  Other  fide,  vi%,  that  he  was  not  born  in  Engli^ndj  and  that  this 
legb,  &c.     matter  might  be  triable  by  a  proper  vifne  \  but  here  he  hath  put 
Jmaivni     ^''^^»  ^^  -^^  alien^  in  iflue,  via.  Non  alienigena  modo  U  fomuy 
jario6»  ad^    which  cannot  be  tried  for  want  of  a  vijne ;  fo  judgment  was  given 
itrm'i^iiuH'  that  the  bill  Jhall  abate.    Carth.  302.    Pafch.  6  W.  3.  B.  R^ 
^hgr^Mi   Nichols  V.  Pawlet. 

mrtgm 

Ai^K*  ahfyue  fah/o  coiiAtBu  ^c.    El  hoc  panaui  eft  vtrifican  nhi  ^ttOHdo  Vc.  fme 

[00mtj  1  ewui  tit/ii  OMBMi  tepi  ^  domitue  regime  conJuLravefit  unAi  pait  judicium^  (sfc,  Th« 
^/  /  J  plaintiff  repliei'*  S^m</  iffe  efi  inS^ena  in  regno  ^ngiir  fuh  lige^mtim  diai  thmim  rtgis  & 
doml'ue  regin^c  nunc  m  putre  &  matte  amicis  eontndem  dotnini  rigis  ^  domimet  ^fpfUt  *n*^ 
•rnoN&J  6f  natut  apud  Lwdon  pr^d,  inparocbia  &  'xat  da  preed»  Ssf  non  alienigrna  prout  prod,  (the  de- 
fendant) fuperiu:  aiJtg.tvit  6sf  hoc  p<tit  ^md  infuiralur  pir  pattiantf  (£fc.  The  UefcnJant  demurred 
genenllyy  and  it  was  adjudged  that  the  iflue  was  not  well  taken,  becaufe  the  plaintiff  ooght  nol 
to  have  concluded  to  the  country ;  for  there  being  new  matter  fet  forth  in  the  replicatioo,  he 
flionld  have  given  the  defendant  opportunity  to  rejoin.  4  Mod.  285.  Nichols  ▼.  Pawlet. 
Kota*  if  the  plaintiff  had  concluded  his  replication  with  an  averment  only,  the  negative  claufei 
JVm  aUtrngenoj  had  been  only  furplufage,  and  helped  upon  a  general  demurrer.    Carth.  303  . 

Where  Alien-nee  is  pleaded  in  abatement,  and  the  plaintiff  replies  Indigena,  he  may  either  take 
ifliie  or  conclude  £t  hoc  paratus  eft  verificare ;  but  if  in  bar,  he  muft  take  iffiie ;  per  Holt  Cb.  J- 
wbo  faid  that  this  w;^  the  reafon  of  the  difference  of  the  a  precedents  in  RaAal.  Combu  394* 
Hficb.  S  W.  3.  B.  R.  Texel  v.  Hooper. 

• 

20.  Indebitatus  ajfuntbfity  the  defendant  pleaded  that  die  ptaintsff 
was  alienigena  in  regno  Prancia  fub  ligeantia  adverfarii  domini  regih 
tfc.  oriundus.  And  upon  a  demurrer  exception  was  taken  to  this 
plea,  becaufe  \t  '\%  mt  a  direif  affirmative  that  the  plaintiff  waft 
alienigena  j  it  (hould  have  been  natusj  and  not  oriundus.  Vtt  cur. 
in  a  real  a^ion  the  word  (alienigena)  had  been  well  enough  (  bat 
fome  doubt  being  made  whether  it  wa&  fo  in  this  cafe^  a  fiutberda^ 
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Was  taken  to  tonfider  of  it;  and  afterwards  fome  precedents  being 
cited  out  of  Raftal,  where  the  word  natus  was  fupplied  by  oriundusy 
the  plea  was  held  good.  4  Mod.  405.  Pafch.  7  W,  &  M,  in  B*  R. 
Denier  v.  Arnaud. 

20.  If  you  plead  alienee  in  bar^  you  muft  lay  a  place  where  he  is 
hrn;  but  if  in  abatement  it  is  triable  where  the  adiion  is  brought^ 
12  Mod.  125.  Pafch.  9  W.  3.  Ord.  v.  Howard. 

21.  Kfcire  facias  was  brought  on  a  judgment  in  ajjtfe  fir  the 
ajMe  of  Marjhal\  the  defendant  pleaded  in  abatement,  that  the  plain- 
ti^  was  an  alien  enemy,  et  hoc,  &c.  Plaintiff  replied,  he  was  a 
juhjeEi  borny  viz.  at  Tuch  a  place  in  England,  et  hoc  taratus  ejl  ve^ 
rikawy  defendant  demurred,  and  per  Holt  Ch.  J.  the  plainti|F 
Jomld  have  concluded  to  the  country ;  for  where  alien-nee  is  pleaded 
in  abatement,  it  is  triable  where  the  writ  is  brought ;  for  which 
rca/bn  the  replication  muft  conclude  to  the  country;  aliter  where 
alien-nee  is  pleaded  in  bar\  therefore  in  that  cafe  the  replication 
nuft  conclude,  Et  hoc  paratus  eft  verilicare.  i  Salk.  2.  pi.  5.  Pafch. 
I  Ann.  B.  R.  Weft  v.  Sutton. 

22.  Though  an  alien  under  the  queen's  prote6tion  be  enabled  to 
fue,  yet  if  he  brings  an  aAion  and  alienage  is  pleaded  againft  him, 
whether  his  protection  be  fpecial  or  general  he  ought  to  plead  it. 
Per  cur.  Farr.  150.  Hill,  i  Ann.  B.  R.  Silvefter's  cafe. 

For  more  of  Alien  in  General,  fee  CtidI)  stnd  other  proper 

Titles. 


;^ltenattonfif.  [  278  ] 

(A)    At  Common  Law.     Licence.    The  Original, 
and  the  Caufe,  and  in  what  Cafes  neceffary. 

I.  9/f.  3.    1^0  freeman  Jhall  give  or  fell  fo  much  of  his  land.  In  affifc,  it 

32.     -^^   that  of  the  reftdue  the  lord  of  the  fee  may  not  have  ^^jn^^' 
tbe  fervices  due  to  him.  manner  not 

much  de- 
oied,  that  btfore  arnio  20  fT.  3.  the  tenoM  of  tbe  kirtg  might  alien  as  freely  nuiibdut  licence  as  another  mart 
ought,  and  fays  fee  ftac.  thereof,  Prtrogativa  Kr^s,  cap.  4.  Br.  Alienation,  pi.  10.  cites  20  ACT.  17. 

Hote,  per  Hank,  that  no  fine  was  paid  for  alienations  by  tenant  of  the  king  till  the  time  of  iking  If, 
and  that  in  his  time  the  king*8  tenant  might  alien  without  making  fine.  Brooke  fays,  quzre  what 
Henry  he  intends,  and  it  feems  H.  3.    Br.  Alienations,  pi.  6.  cites  14  H.  4.  3. 

By  this  itatute  tb^  king  took  benefit  to  Iiave  a  fine  for  his  licence,  before  which  ilatute  no  fine 
for  alieoatioa  was  due  to  the  king ;  for  it  is  adjudged,  That  for  alienation  in  the  time  of  H.  z.  no 
fee  wat  due  t  a^nd  it  appears  in  other  books,  that  if  an  alienation  had  been  made  before  20  H.  3. 
»o6ae  was  due  to  the  king  for  alienation.  Co.  Litt.  4^.  su  And  it  is  to  beobferved,  that  no  re- 
cord can  be  found,  that  either  a  licence  of  alienation  was  fued,  or  pardon  for  aUenatioa  was  ob« 


ft/s 
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tained  for  an  aliehation  without  licence  X^any  time  before  the  aotb  year  of  H.  j.  aad  it  is  bd4 
that  licence  for  alien aiion  grew  fr6m  the  ftatute.    Co.  Litt.  43.  b. 


Tenant  of  a.  17  jE.  2.  cop.  6.    Enafted,  that  none  that  hold  of  the  king  in 

mL^  cfn  *  ^^''^  h  knight* s  fervice  may  alien  the  more  part  of  his  landSy  & 

not  alifH  in  that  tbi  rejidui  thereof  hi  not  fujfcient  to  do  his  fervice  except  be 

tail  without  tave  the  iing's  ticence,  hut  this  maj  not  he  undirjlood  of  manhen 


BrAtien,.  ""^  P^^cels  of  fucb  knds, 

tions,  pi.  aa.  cites  45  £«  3.  6.       ■        He  cannot  gi?e  in  tail.    Br.  Alienatioosy  pL  24.  citct 

15  £.  4.  lu 

3.  Rent  was  held  of  the  king,  and  aliened  without  h'cencc,  bjr 
which  the  king  feifed.  Br.  Alienations^  pL  i8.  cites  Fitzh. 
Avowry,  3  E-  3« 

4«  Praecipe  quod  reddat  is  brought  againji  an  ahboty  who  vouched 

to  warranty^  and  the  vouchee  at  another  time  made  default  after  dt^ 

faulty  and  it  was  awarded  that  the  demandant  recover  againfl  the 

tenant,  and  the  tenant  over  in  value^  but  that  execution  mall  ceaie 

till  it  was  inquired  of  the  collujiony  by  which  it  ^ffzs  found  no  coUutony 

and  the  abbot  prayed  execution  in  value,  and  it  was  doubted  by 

the  court,  whether  he  fhall  have  execution  without  licence  by  reafm 

of  the  mortmain^  Quod  mirum  !  where  it  was  found  no  colluiioa. 

Br.  Alienations,  pi., 2.  cites  48  £.  3.  29. 

S.?.  that  he       ^,  Tenant  of  the  king  may  charge  his  land  without  licence  of 

TbTi^l^'  the  king,  though  he  holds  in  chief;  Quod  nota^    Br.  Alienations, 

fee  by  grant      pL  12.    citCS  4O  AiT.   12. 

ttf  a  rent' 

€barge  in  fee.    Br.  AlienatiooS|.  pL  19.  cites  7  H.  6.  3.-— «^;x</  this  is  good  againft  the  kin;  after 

efcheat.     Ibid,  cites  40  £.  3.  5. 

*S.C  cited  6.  The  king*s  tenant  cannot  leafe  for  life  without  licence,  nor 
i^ysxY^t  ^rtf«/  the  reverjion  without  other  licence.  Br.  Alienations,  pK  17. 
upon  fuch     cites  45  E.  3.  6. 

grant  of  the 

reverfion  the  tenant  for  life  is  not  bound  to  attorn,  wherefore  it  fecros,  that  if  lie  does  attorn  the 

Icing  flSall  feife  prcfcmly.-^*  2  Inft.  67   S.  P. 

t«         Soxa  the  time  of  H.  S.  he  couJd  not  alien /o/-  life  without  Hcence  s  for  it  alttn  tht 
^79  J     franktenement.     Br.  Alienations,  pi.  22. 

7.  If  partition  be  made  in  Chancery  hetiveen  parceners  who  arc 
heirs  of  the  king's  tenant^  which  is  not  equal,  this  cannot  be  redrefled 
but  by  licence  of  the  king ;  for  the  king  fhall  be  always  afcertained 
of  his  tenant.     Br.  Alienations,  pi.  26.  cites  10  H.  4.  5* 

8.  Where  the  king  was  lordj  and  there  was  mefrte  and  tenant^ 
the  tenant  might  alien  without  licence ;  becaufe  he  was  not  imme^ 
tliate  tenant  to  the  king ;  but  the  nujne  could  not  alien  his  -mefnaby 
without  licence;  for  this  is  held  immediately  of  the  king.  Br.  Alic* 
nations,  pi.  27.  cites  Fitzh.  Avowry,  38. 

9.  If  the  king  by  his  letters  patents  gives  land  to  me  and  mf 
beirs,  &c.  and  he  grants  by  the  fame  patent  that  I  Jhall  he  as  fru 
in  this  land  as  he  is  in  his  crowny  and  I  afterwards  alien  without 
licence,  the  king  ihall  certainly  have  a  fine  for  this  ali«iiation>  per 
-Pafh>n ;  for  this  is  veiled  in  him  by  reiUbn  of  his  pierogadve^ 
which  cannot  pafs  out  of  bis  perlbn  by  iucb  general  words.  14  EL 
6»  22.  b»  at  the  end* 


ibi  TTHe  licence  of  alieitatidii  is  to  a/certain  the  king  cf  his  //- 
^mtn    Br;  Alienations,  pL  9;  cites  21  H;  7.  7; 

II.  Note,  that  for  burgage  tenure  of  the  king  i  man  may  alien 
Vithout  licence  well  enough;  Bn  Alienations,  pi:  36.  cites  6  £.  6. 

10;  The  reafin  of  taking  the  fine  fro  Ucentia  concordandi  is,  be- 
caufe  by  means  of  this  concord  the  king  lofes  the  fines .  or  amer- 
tia^ients  which  fhould  have  been  due  to  him  upbn  the  judgment 
or  nonfuit^  and  other  advantages;  2lnft.  511;  And  it  is  an 
ancient  revenue  of  the  crown;     Ibid; 

I  J.  Manwood  Ch;  B;  was  of  opinion^  ths^t  this  prerogative  td 
have  a  fine  for  alienation  without  licence  is  hy  the  common  iawy  and 
not  by  any  ftatute;     Le.  8.  9;  in  ph  Ii;  Mich.  25  &  26  Eliz; 

14;  The  prerogative  to  have  a  fine  for  alienation  without  li-  itt^coitt. 

tence,    had  its  bezinninz  upon  the  original  creation  of  feirnories.  IHf ?u?  "^ 
A       r      o    *       I  nf'i/         9      A  C'l-^    •     T^     /!_  ^  "J        r  on  this  rea- 

Arg.  I^.  8;  in  pi.  1 1;  Mich;  25  &  26  hht.  m  Tretham  s  cafe.       foa,thac 

none  ougliC 
to  enter  the  fee  of  the  kiiisi  nor  td  entitle  himfelf  16  become  hi^  tenant  without  bis  licence.  Moi 
l73.«  P^*  305.  in  Sci 


(B)     Licehcd.    Purfuol  lioWi 

ii  ^THHE  king  granted  licence  to  alien  the  mandr  of  l5.  renier^ 
^i  S^«  p^r  annum,  and  he  aliened  the  (aid  manors  except 
12  acres'y  rendering  5/;  per  annumi  the  licence  mall  not  ferve  for 
the  variance,  4nd  alfo  parcel  fhall  t>e  charged  with  the  whole  5I; 
and  alfo  the  king  fliall  be  afcertained  who  mall  be  hi«  tpiiant*  Br« 
ACenations^  pL  23;  cites  jO  £•  3.  17.  and  Fit2^h;  Fine^  53. 

2.  Licence  to  purchafe  lands  or  tenements  extends  to  cfiuowfoHi 
£r«  Alienations^  pL-  35:  cites  Fit2h;  Grants,  I02; 

3-  Where  die  king  licences  abbot  and  covent  to  make  a  feoffment^  Butw««rartlf 
M  Ae  abbot  alone  dou  it^  this  is  not  warranted  by  the  licence^  and  ^^^  "^ 
yet  ttxe  covent  cannot  make  a  feoffinent,  but  only  give  their  af-*  FrJw^ke**^ 
fejiti  and  if  it  be  made  by  the  abbot  alone,*  his  covent  may  re-  indvavifon 
cover  again,  and  then  the  king  fliall  be  mifconufant  of  his  tenant,  bV<  Aiicna- 
tnd  c  contra  where  the  abbot  and  covent  do  it^  per  Frowike  i  cUes^ ^1'  j^ 
and  Vavifor  J;  was.  cf  the  fanie  opinipn.    Bri  Alienations^  pi.  9;  7.  ^. 
tites  21  H.  7.  7; 

4.  Whfite  the  king  Heentes  me  io  make  dftopnent  by  deedj  I  can-  [  280  T 
Hot  make  it  widiout  deed^  nee  e  converK>«  Br.  Alieiutionsi  pL  xfamanolf^ 
^  cites  21  H.  7-  7^  hy  Frowike  and  Vavifor.  taint  ficena 

•  to  alien  the 

^Danor  of  I>a^  and  all  his  lands  and  tenements  in  Pale^  hi  cafm^  alien  hyjinti  for  fiat  (bail  ra 
fiotaiot  fo  man/  acres  of  land,  fo  many  of  meadow,  fo  many  qf  pafture,  &c.  and  lYit  aVienatiwii 
mglie.  Mpi  to  tuMryJrom  tJH  Ufpuf.    But  it  if  othetvftfii  ufed  with  a%nrmtni  ibcS  aU  is  om*    Br.  Alie*  » 


X  a  (t)    Lioenc«. 
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(C)     Licence.     Good  or  not. 

1.  T  F  the  king  grants  licence  to  his  tenant  to  alien  the  land  heM 
-"•  in  capiicj  and  the  king  dies  before  the  elienation^  the  tenant 
cannot  alien ;  for  now  he  is  tenant  to  the  new  king.     Br.  Alie- 
nation, pi.  25.  cites  Pafch.  2  E.  3. 

2.  But  licence  of  one  king  granted  to  alien  in  mortmain^  and 
the  king  dies  before  the  alienation,  this  ihall  ferve  in  the  time  of 
another  king.     Quod  nota.    Ibid. 


(D)  Licence.    Forfeiture  by  not  having  Licence. 

%rtr*;«^*-  I.  TN  quare  impedit  the  king  made  title  to  prefent,  becaufe 
brought  by  ^®  advowfon  was  held  of  him  in  chief  and  was  aliened  widi- 

thei(/V^,and  out  licence,  by  which  he  prefented,  &c.  And  admitted  for  eood 
nudtbiitttU^  title.  And  yet  it  is  not  alleged  that  the  alienation  is  found  by  mice\ 
^uifum'^  quod  nota ;  and  therefore  it  feems  that  the  king  may  have  coatAt 
in€a}iu\ha  without  office.     Br.  Prerogative,  pi.  33.  cites  2  E.  3-71. 

moiety  of 

the  Kunor  of  D.  to  which  tbt  advowfon  ii  up/>encLmt,  and  aliened  without  licence.     Br.  AlicDatioos 

pL  1.  cites  47  £.  3*  ix. 

S.  c.  cited         2*  It  is  faid  that  the  feifure  is  only  as  a  dijlrefs  for  a  fine  to  die 
prif.tJl    '^^"g*  ^^  ^^^  ^^  g*^^  *^  ^'"g  ^^^  franktenement,  and  after  fine 


a  inft.  66.    made,  the  alienee  ihall  re-have  the  land.     Br.  Alienations,  [J.  10. 

fays  that         cites  20  Aff.  1 7. 

fume  did 

boldy  that  by  alienation  without  licence  the  lands  were  forfeited  to  the  king,  by  reafoa  of  the 

words  of  Magna  Charta,  that  no  freeman  (hall  give,  &c.  but  that  others  held,  that  the  land  fhooU 

only  be  feifed  as  a  diftrefsi  and  a  fine  to  be  paid  for  the  trefpafs,  which  Id.  Coke  takes  to  be 

the  better  opinion.  Jenk.  36.  pL  4.  fays  it  was  a  forfeiture  of  the  whole  before  tbe  ill  of 

£.  3. 12. 

Till  this  3.  See  ftat.  I  E.  3.  Pari.  2.  caf.  12.  That  land  held  in  capitey 

^a\ned  a    w'^'^*  i^  aliened  without  licencij  Jhall  not  be  by  this  forfeited^  hit  the 
qaeftioa       king  Jhall  take  a  reafonable  fine*    Br.  Alienations,  pi.  34, 

undeter- 
mined, whether  in  fucb  cafe  the  land  was  forfeited,  or  to  be  feifed  only  as  a  diftrefs ;  and  ihSi 
a£t  extended  to  lands  holden  of  the  king  by  grand  ferjeanty,  aliened  without  licenoe*    a  Inft. 
66.  By  this  ilatute  iht  alienatioa  fhiJl  (land,  and  it  is  only  finable.    Jenk.  8S.  at  tbe  end 

of  pi.  72. 


r  28 1  1       4-  ^^^^^^  ^f  ^^  I^ii^g  aliifud  in  fee^  and  diedj  his  heir  % 

agcy  the  king  ihall  not  have  the  ward;  for  the  edienafion  is g$U^ 

fave  the  trejpafs  to  the  kingj  which  is  onl^  a  fine  by  feifure ;  but 

the  alienation  is  eood.     Contra  if  the  alienor  was  tftumt  in  udL 

Br.  Alienations,  pi.  29.  cites  26  H.  8. 

S.C.c4(^         5-  If  ^e  alienation  without  licence  he  found  by  offlce^  the  Usf 

Sav.  t6.  in  Jhall  have  the  ijfues  of  the  land  frtm  the  time  of  the  inqujfitimi  tedttu^ 

^'  ^'        and  not  before.    Br.  Alienations^  pi.  29.  cites  26  H.  o* 

6.  The 
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6.  The  fine  for  alienation  was  to  be  paid  by  the  alienee^  or  thofe 
that  claimed  by  or  under  him^  and  if  the  fine  was  not  paid,  the  land 
Ihould  be  feifed  into  the  king's  hands ;  and  the  intent  of  a  parlia- 
ment is  always  intended  juft  and  reafonable,  and  therefore  it  a  dif^ 
fiifor  of  lands  in  capite  makes  an  alienation  without  liceneey  and  the 
diJIiifee  enters^  the  land  (hall  not  be  feifed  for  the  fine ;  for  the  dif- 
feifee  is  in  by  a  title  before  the  alienation,  and  fo  in  other  like 
caies.  If  he  in  the  reverfion  levies  a  fine  of  lands  holden^  in  capite 
without  licence,  the  lejfeefor  life  Jhall  not  be  charged  with  the  fine, 
becaufe  Aat  eftate  was  before  the  alienation ;  but  yet  in  a  quid 
Juris  damat  the  leflTee  (hall  not  be  compelled  to  attorn,  becaufe  the 
court  will  not  fuiFer  a  prejudice  to  the  king  in  like  manner  as  If 
the  reverfion  had  been  aliened  in  mortmain,  without  the  king's 
licence,    a  Inft.  67. 

Z.  Tenant  in  capite  made  gift  in  tail  to  J.  S.  upon  condition  that  Le.8.pl.ii. 
^    t  aliened  it  Jhould  he  lawful  for  him  to  enter.    J.  S.  aliened.   Te-  ^^  *J^ 
iiant  in  tail  entered  for  the  condition  broken.    It  was  adjudged  that  aajua-^eU 
a  fine  for  the  alienation  of  the  tenant  in  tail  was  due  to  the  queen,  accordingly. 
and  that  the  queen  might  charge  the  lands,  in  whofe  hands  foever 
they  came,  for  this  fine ;  and  the  duty  was  not  difcharged  by  the 
entry  of  the  tenant  in  tail  for  the  condition  broken,  but  the  tenant 
of  the  land  was  chargeable  for  the  fame.    Mo.  172.  pi.  305,  Trin, 
24  Eliz.  in  the  Exchequer,  Tre(bsun's  cafe. 


(E)     Licence.     Fines, 


give  nne  lor  lucn  anenationsi  ana  10  tne  purchafed 
ibtute  is  in  affirmance  of  the  common  law  \  and  fo  is  Magna  Charta.  the  manor 
Br,  Alienations,  pL  34.  of  D.  which 

'  ^     ^^  was  hclU  of 

the  kin;  in  chief  without  licence,  and  the  other  faiJ  that  it  was  held  of  the  hmour  of  Vickerlnfr^ 
fearctloftbe  dutcby  of  Lancafltr ;  and  it  was  aiimitteU  there,  that  if  it  be  held  of  the  honour^  and  not 
in  captte,  he  may  alien  without  licence.    Br.  Alienations,  pi.  11.  cites  29  Aif.  38. 

A  man  (hall  not  make  fine  for  alienation  for  Lnd  btld  of  the  king  of  an  honour ,  but  for  land  held 
in  capite ;  and  teriure  of  honour ,  nor  a  manor,  is  not  in  capite ;  for  it  is  not  of  the  perfon  of  the  king. 
But  Brooke  fays  Cave  ;  for  there  are  eertain  honours  which  are  in  capite,  and  there  is  a  writ  that  the 
efcheator  (hall  not  i^eve  a  man*  for  alienation  of  land  held  in  c.inite  as  of  an  honour ;  for  this  is 
ineapiu  of  the  honoitr,  and  not  in  capite  of  the  Perftn  of  the  king,  and  then  he  IhaU  not  make  fine  for 
alieoatloa  of  ic.     Br.  Alienations,  pi.  33.  cites  the  Regiiler,  fol.  184. 

2.  If  a  bijbopj  tenant  of  the  king  in  capite^  had  leafed  for  life^  he 
ihaU  make  fine  for  the  alienation,  Br,  Alienations,  pi.  24.  cites 
46  £•  3.  and  Fitzh.  Forfeiture  18. 

3.  It  was  faid  for  law,  that  the  fine  for  alienation  is  the  value  ^  f  282  1 
the  land  aliened  by  the  yeary  and  tlio  fame  law  of  fine  for  intrufion  g^^  ,g  j^ 
upon  the  king.     But  the  fine  to  have  licence  to  alien  is  only  the  ^d  pL  41.  cites 

part  of  the  annual  value  of  the  land  that  (hall  be  aliened.    Br.  Alie-  s.  c 

nations,  pL  219.  cites  Pafch.  31  H.  8.  fa^s  «i^^* 

4.  Bui  for  licence  to  alien  in  mortmain^  the  fine  is  the  value  of  upon  con- 
lift/  land  for  3  years.     Ibid.  ference  had 

^  with  the 

kiD^'s  oiQcers  and  the  Judge,  it  was  ordained  that  feeing  the  king's  tenant  couU  not  alien 
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without  liconce,  for  if  be  did  he  IhouM  pay  ^  fine,  that  for  a  licence  fo  be  cMuneil,  thektnc 
Ihould  have  the  3d  part  of  the  value  of  the  land,  which  was  holden  reafooabioi  and  the  feofii^ 
ihpuld  pay  the  fum,  becaufe  his  land  wa5  otherwife  to  be  charged,  and  rid  of  the  trouble  and 
charge  by  the  ^vrit  qf  Quo  titulo  ingreffus  eft ;  and  if  the  alienation  was  withotkt  licence,  then 
^  reafonnble  fine  by  the  Ratute  wns  to  be  paid  by  the  alienee,  which  ib^  refoIvM  to  be  one 
yejir^s  value,  which  ever  fmce  cooitaotly  and  coottnually  hath  been  obferved  smd  paid* 

5.  Though  the  reftraint  of  Magna  Charta,  as  to  avoidance  rf'tbi 
ft  ate  ofthepoffee  by  t^c  heir,  is  tal^en  away  by  the  ftatute  18  £.  i, 
of  quia  emptores  terrarunii  yet  that  is  only  fecundum  quid,  and 
pot  Ampli^iter ;  for  in  refped  of  the  kine»  the  fine  for  alienation 
remained  due,  and  [herewith  agreed  coninmt  and  continual  ufage^ 
a  inft.  67. 

6.  Till  the  ftatute  of  wills,  32  H.  8.  cap^  i.  none  ever  fail fiu 
f »  the  Hanaper  who  recovered  land  by  fuffirance  againft  the  l^inE's 
tenant  who  held  in  capite  j  but  by  thisjtatute  now  he  JbaUpayjmi 

for  recovery  as  well  as  fir  feoffment*     Br.  Alienations,  pi,  31. 

7.  12  Car,  2.  cap^  24,  takes  at/^ay  all  tenures  by  kmghu  Jervice^ 
fnd  all  JineSy  feifures  and  pardons  for  alienations^  and  all  tnciientx 
thereto^  faving  pnes  for  alienations  due  by  particular  cujfom  of  par" 
ticular  manor Sy  ^c.  other  than  of  lands  holden  immediately  of  the  lifif 
fn  capite  J  and  turns  all  (enures  into  fre^  and  common  fochge^ 


(F)     Fin?s,      Pardon  of  Fines  or  Forfeiture. 

Conftrued  How. 

Br,Aliemi-    1.  ^TpENANT  of  t^e  king  made  z  feoffment  infce^  and  retook 
tions,pl.io.  A    fQ  iji^  and  bis  feme  tn  tailj  the  ranainder  to  'bis  right 

J^fcniL  *'"'^>  ^"^  ^^^^»  ^  ^^^  ^'"^  pardoned  to  the  feme  all  aliekdiions^ 

9%.  pi.  79.  but  not  fines  for  alienations,  nor  trefpafs,  and  yet  it  was  held,  Aat 

s.  c.  fays  by  this  he  fliall  not  have  fine  for  alienation  j  but  the  feme  )>f 

dYfcharrtr  **^  cannot  alien ;  and  note,  that  this  tenant,  who  aliened,  hcldc( 

this  aiiena-  the  king  in  capite.    Br.  Alienations,  pi.  8.  cites  14  H.  6..  26. 

tion,  for  (he 

enters  as  tenant  without  the  king's  Ilcenc^,  and  this  is  aa  alif  nation  without  licence^  and  a  wroQ{ 

^o^e  tu  tbe  kiu^ ;  By  the  ju(Uce^ 


(G)     What  fhall  be  faid  fuch  an  Alienation. 

J.  TT  feems  that  recovery  fuffered  by  default  is  a  demife  or  «lie- 
■*  nation.     Br.  Alienations,  pi.  32.  cites  Mtcli.  4  £•  }• 
f  28?  1       ^-  [^^^  therefore]  if  a  maii  recovers  in  value  agaii^  an  abhtty 
^       ^  -^  the  fpunder  (hall  haye  writ  of  contra  formam  collationis  by  the 
ftatute  which  fpeaks  only  of  alienations^  therefore  fee  there  tliaft 
recovery  is  an  alienation.    Br.  Alienations,  pi.  32.  cites  F.  N.  Ri 
21 1.    But  t^U  the  ftatute  of  wills,  32  H.  8,  cap.  i.  none  ever  p«id 
a  fine  in  the  Hanaper  who  recovered  land  by  fufFerance  agaioft  i)k 
tenant  of  the  king  whp  held  in  papite,  but  now  by  this  ftadite 
he  iball  pay  a  fine  for  recovery  as  well  as  for  a  feoffinent,  and 
(hqrefore  it  fcenis  properly  no  alienation  i  but  (][uaere  i  for  it  is  a 
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gooJ  fufiertnce  to  make  it  to  be  the  knd  of  another,  which  is 
uienum  fkeere,  but  yet  this  is  fuppofed  to  be  by  title.  Br.  Alie* 
nations,  pi.  32.  cites  Mich.  4  E.  3. 

3.  Where  an  ddvowfon  defcends  U  3  coparcen4rs  among  other  lands  J^r.  Quare 
held  in  capite,  by  which  the  king  is  poflefTed,  and  partition  is  mads  i^P^.^'^*  P^- 
m  Chancery^  fo  diat  the  advowfon  is  allotted  to  the  one  in  allowance  s.  c. 

of  odier  land,  ^c.  and  after  livery  fued  they  make  a  compojition  to 
prefent  by  turnsy  this  amounts  to  an  alienation  of  i^at  the  king 
was  afcertained  of  one  fole  tenant  before  by  matter  of  record,  and 
now  all  3  are  tenants  by  matter  in  fad  without  licence.  Br.  Alie- 
nations, pi.  7.  cites  21  £.  3.  31. 

4.  In  affife  3  jointenants  were  of  land  held  of  the  king  in  capite,  *  ^f-  AH«- 
and  the  one  releajed  to  his  two  companionsy  and  pleaded  pardon  of  it,  ^i^cUes^ 
Qiiod  minim !  For  where  three  jointenants  are,  and  the  one  re-  s.  c.  ac- 
Icafes  to  the  other  2,  there  needs  no  licence  nor  pardon,  for  the  2  cord»«^iy* 
ore  in  by  the  Jirfi  feoffor j  and  not  by  him  who  releafed,  as  it  is  agreed  jnTfaidUa** 
Mich.  *  37  H.  S.     fir.  Alienations,  pi.  4.  cites  8  H.  4.  8.  amre  of 

rent,  40  E. 
S*  S*  ^^  vbere  two  joiotenancs  of  the  king  are,  and  the  one  releafes  to  the  other,  he  oiight-to 
have  licence,  and  fuch  licence  was  pleaded  for  fuch  reieafe  in  the  afTife  of  the  duke  of  York, 
^  H.  4.  tic.  licence  in  Fitzh.  i.  but  Brooke  fays,  Ousre  if  of  necefficr,  for  it  fe«ms  to  be  na 


5.  Bta  where  the  one  releafes  to  the  one  of  the  other  2,  there  he,  *  ^S'  ^^'^" 
who  took  the  reieafe,  is  in  or  the  3d  part  by  him  j  contra  if  be  bad  ^^/ciSs^^* 
releafed  to  all  his  companions,  and  with  this  agrees  *  33  H.  6.  fol.  s.  c.  ac- 
4*  and  fo  it  is  ufed  in  the  Exchequer  that  this  is  no  alienation ;  cordiugi7. 
Quod  nota.    Br.  Alienations,  pi.  4.  cites  8  H.  4.  8.  where  a^*' 

man  reUafis  by  fine  to  tU  tenant  of  the  kin^,  this  is  no  alienation.    Ibid,  cites  PaTch.  37  H.  8.— 
CtiOra  ef  afm  ifem  otmJmiKe  of  right  cwm  ceo,  &c.  for  this  is  eib^e  made  by  oonclufioa.    Ibid. 

6.  A  recovery  of  the  land  agoing  the  tenant  Jhall  hind  the  lord 
a^y  and  recovery  if  the  Jervices  againjl  the  hrd  Jhall  bind  the  tenant 
a^o;  Quod  nota;  and  ther-efore  no  alienation.  Br.  Alienatioxi% 
pL  32.  cites  39  H.  6. 

7.  Devife  by  te/lament  was  taken  to  be  an  alienation.  Br.  Alie- 
nations, pi.  37.  cites  H.  3.  M.  I. 

8.  Ai,  tenantkin  capite  covenanted  4  Eliz,  with  A,  and  B,  tofuf-^ 
fer  a  recovery  before  Eafter,  to  the  ufe  of  himfelffor  life^  with  re^- 
mainders  overy  and  with  power  to  revoke  ana  declare  neiu  ufes  by 
deed  or  will.  The  queen  licenfed  M.  to  alien  to  A.  and  jB.  without 
mintiontng  any  declaration  of  ufes.  M.fuffired  a  recovery ^  and  in 
34  £/;2.  by  will  revoked  the  ufesy  and  declared  new  ufes.  Upon 
conference  with  the  two  Ch.  J.  and  other  juftices,  it  was  adjudged 
in  the  Exchequer,  that  the  queen  (hall  not  have  fine  for  this  exe« 
cution  of  the  ufes,  becaufe  the  execution  of  them  was  by  ftatute, 
vi2.  27  H.  8.  of  ufes,  wber-etQ  every  one  is  party,  and  fo  cannot 
do  wroi^  J  and  becaufe  all  the  nnv.ufes  arife  out  of  the  poffejfion  of. 
the  conujees^  there  needs  not  any  new  licence  for  limiting  any  new 
ufe  to  arife  out  of  thefaid  recovery.  6  Rep.  27.  b.  Pafch.  43  Eliz* 
jn  the  Exchequer.    Xord  Mount^ue's  cafe. 
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9.  So  where  S.  levied  a  fine  rf  capite  lands  without  licence  t$  the 
ufes  in  the  indenture^  viz.  to  himfelf  for  life,  &c«  with  a  provifo  to 
limit  by  writing  the  fame  lands  to  any  wife  which  he  (hould  after 
marry,  for  a  jointure.  Afterwards  the  alienation  is  pardoned  by  fia^ 
tute  of  i*^  Eiiz,  and  then  he  marries^  and  by  writing  limits  the  lands 
to  his  wife  for  life^  and  dies.  Adjudged  that  no  hne  (hall  be  paid 
for  this  Umitation.  6  Rep.  28.  b.  cites  it  as  adjudged  in  the  £x« 
chequer,  Pafch*  43,  Eliz,  Smith's  cafe* 


(H)  At  what  Time  it  might  have  been  by  Licence. 

S.P.  Br.  J*  T  F  the  king  has  land  by  feizure  of  a  prior  alien  in  time  of  war, 
Alienations,  ^^  ^^^  temporalties  of  a  hijhop  by  feifure  for  any  cwtempt^  or 

Fiizh'  has  land  ^/'^A^  i&^/r  of  his  tenant  who  holds  in  capite  for  primer 

Grants,  pi.  feifirt,  &c.  in  thcfe  cafes,  if  the  king  licences  the  party  to  alien^  or 
i^^f  in  ^^^^  ^  feoiTment  during  the  time  that  the  king  has  poffej/ion^  the 
■wherV,that'  p^rty  cannot  alienj  notwithflanding  the  licence,  till  he  has  the  pof* 
thc|«rmay  fejpon  out  of  the  hands  of  the  king\  for  when  the  king  feifes  land  roc 
a!?"  ^tfX  ^^'^^^o'*  without  licence,  and  licences  the  feofFee  to  make  fcoff- 
iMTjuld  L  ment,  he  cannot  do  it  till  he  has  the  poiTeffion  out  of  the  hands  of 
v«ry.  But  the  king,  and  not  before,  and  then  he  may  execute  his  licence. 
cmtru  by       gp^  Alienations,  pi.  o.  cites  21  H.  7.  7.  per  Frowike  Ch.  J. 

feoffment.  'T      ^  I     t     r  j 

It^ifi.  cites  SI  H.  7.7. 

2.  So  where  he  has  land  in  wardj  or  for  primer  feifin.  Br.  Alie- 
nations, pi.  9.  cites  21  H.  7.  7.  per  Frowike  Ch.  J. 

3.  So  where  the  king  has  a  term  becaufe  the  termor  is  outlawed^ 
and  he  licences  the  lejfor  to  make  a  feoffinent^  he  cannot  execute  it 
during  the  king's  pofTeffion,  but  the  other  juftices  (aid  it  was  a 
very  dubious  c^e,  and  that  they  would  be  advifed  thereoft  Br, 
Alienations.  pL  9,  cites  21  H.  7,  7.  per  Frowike  Ch.  J. 

( I )     Pleadings, 

|.  O  CI  RE  Facias  iffued  upon  office  found  that  W,  was  feifed  of 
^  certain  tenements  in  B,  in  lee,  and  died  feifed,  and  the  land 
defcended  to  R.  his  fon  and  heir  an  ideoty  and  it  was  held  of  the  kii^ 
in  chief,  and  N.  had  entered^  who  came  and  pleaded  a  releafe  of  the 
heir  to  M.  who  enfeoffed  M.  abfque  hoc  that  he  was  ideot ;  per  Finch, 
we  pray  upon  his  conufance  that  the  land  be  feifed  into  the  hands 
of  the  king,  &  non  allocatur,  becaufe  the  writ  fliould  fay  vAij  the 
land  (hould  not  be  feifed  into  the  hands  of  the  king  for  caufe  of  die 
ideocy,  and  the  alienation  is  not  comprifed  in  the  writj  and  therefore 
hejhall  not  anftver  to  the  other  foint  without  other  gam^Jbmentfer 
this  purpofe  j  Quod  nota ;  and  it  is  faid  ther?,  that  upon  alienation 
without  licence  a  man  cannot  traverfe  the  tenure  of  the  king  H 
t^piU  tiU  the  office  be  found  of  the  alienation  and  tenure,  for  a  man 
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(hall  not  tn>  verfe  the  title  of  the  king  before  it  be  feunci  by  office, 
Br.  Alienations,  pi.  14.  cites  50  AfT.  2. 

«  2.  It  was  touched  by  the  ferjeants  at  the  bar,  that  if  the  land"^ 
was  in  the  king's  bands  by  20  divers  titles^  the  party  Jhall  ^ifwer  to 
tfif  the  tides.     Br.  Alienations,  pi.  16.  cites  4  H.  7.  5, 

For  more  of  Alienations  in  General,  fee  ConQtttOnS> 
if tllf  ft  s^  other  proper  Titles. 


I* 


(A)   zimamtK 


1.  TT  THETHER  fuch  a  day  of  the  month  was  on  a  Sunday  Lc.  242.|4> 

VV    ^r  not,  and  fo  not  a  Dies  juridicus,  is  triahU  by  the  ^^\^^^ 

countiy  or  the  almanack.    D.  182.  pi.  55.  Pafch.  2  Eliz.  in  cafe  B!R.*Pasr 

of  Fiih  v«  Brockett«  v.  Faucett^ 

it  was  (aid 
that  the  court  might  judicially  take  notice  of  almanacks,  and  be  informed  by  them  ;  and  cited 
Roberts's  cafe  in  the  time  of  Id.  Catline ;  and  Coke  faid  that  fo  was  the  cafe  of  Galery  v.  Bao^ 
bory,  and  judgment'  accordingly.— —Cro.  £.  227.  pL  iz.  S.  C«  and  held  that  examination  bf 
almanacks  was  fufficient,  and  a  trial  per  Pais  not  necefTary,  though  the  error  afligned,  viz.  thac 
the  i6th  Feb.  on  which  day  judgment  was  (aid  to  be  given^  was  on  a  Sunday^  was  an  error  in 
bA;  and  the  judgment  was  reverfed. 

2.  Almanack  is  part  of  the  law  of  England,  of  which  the  court  s.p.  by 
muft  take  judicial  notice;  per  Holt  Ch.  J.     6  Mod.  41.  Mich.  Holt,Ch.J. 
2  Ann.  The  Queen  v.  Dyer.  '^^^  »  r. 

feztilis,  and  that  it  is  the  fame  in  cafe  of  moveable  feaftsi  and  the  diversity  between  them  and 
fixed  fieafts  is  ridiculous ;  but  the  almanack  to  go  by  is  tliat  annexed  to  the  Common  Prayer 
Book.  6  Mod.  8i.  Trin.  z  Ann.  B.  R.  in  cafe  of  Brough  v.  Perkins.^— 3  Salk*  69.  S.  C  but 
S.  P.  does  not  appear.  The  diverfity  of  fixed  and  moveable  feaiVs  was.  condemned  per  tot* 
cor.  For  we  know  neither  the  one  nor  the  other  but  by  the  almanacks,  and  we  are  to  take 
notice  of  the  courfe  of  the  moon*  6  Mod  159.  160.  Pafch.  3  Annae,  B.  R.  in  cafe  of  Harvey 
V.  Broad.  Ibid.  196.  S.  C.  and  Holt  Ch.  J.  faid|  that  at  the  council  of  Nice  they  made  a  caU 
eolation  moveable  for  Eafter  for  ever,  and  that  is  received  here  in  England,  and  become  patt 
of  the  law ;  and  fo  is  the  calendar  eftabliihed  by  acl  of  parliament. «— 2  Salk.  6^6.  pi.  8.  S.  C« 
accordingly  per  cur. 

3.  Whether  the  patent  to  the  company  of  Stationers  for  file  print- 
ing  of  almanacks  be  good  or  not^  fee  10  Mod.  105.  The  Com- 
ymy  of  Stationers  v 

For  more  of  Almanack  in  General,  fee  other  proper 

Tides. 


(A)    almoner* 


*u 


(A)   Tilmtnm. 


1.  ^nr^  H  £  almoner  is  accountable  by  6  £•  6.  i6.  per  Mr*  An- 

\^  drews  in  his  reading  on  this  ftatute,  Aug.  1628.  Cited 
D.  77.  pi.  37.  Marg. 
*P.  77.pl.  2.  The  sdmoner  has  not  any  intereft,  but  is  minifter  and  has 
57.  Mich,  diipofition  of  the  alms  of  the  king  durante  bene-placito^  and  if  the 
lington  V.'  ^Imoner  commit  treafon,  and  be  attaint'^  this  is  no  forfeiture  of 
Cox,  contra  what  is  granted  to  him  in  the  ufual  form,  but  only  during  his 
•^if  a/r/o  ]ife,  yet  the  king  may  grant  it  at  will  without  recital,  becaufe  it 
delta  t^tbt  ^^  ^  '^^^  eftate  than  he  has,  and  if  be  grant  the  goods  and  chattels 
hnf,  fuch  of  felo  de  fe,  he  *  tvouA  not  recite  the  grant  of  them  made  to  die 
debt  (haU  almoner,  nor  to  determine  his  will  m  to  them,  i  Rep.  50.  *ui 
^rTtlfcM.'  Altonwood's  cafe,  cites  Hale's  cafe. 

iDoftir  AmU  (Klhribute.    SaviU  ^.  pi.  ifcf. 

For  more  of  Almoner  in  General,  fee  other  {Nroper 
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(A)  Ambaflador,  Who.  Aad  How  coafidei€(L 
And  How  far  proteded  and  privileged  as  to  him- 
felf  and  Servants* 

I,  rr^HE  opinion  of  Juftice  Afhton,  ^9  W.  6.  39.  was  that  m 

J[     amhaffador  ought  to  htfent  to  the  Popes  but  there  have 

been  many  precedents  to  the  contrary  \  for  the  Pope  is  a  temporal 

as  well  as  fpiritual  prince.    4.inft.  156.  cap.  26. 

The  qucf-         2.  There  being  amity  between  king  H.  8.  and  the  French  U^% 

L^gaTuTqlli  ^^  ^'^^  between  H.  8.  and  the  Pope^  R.  Pole,  a  rebel  and  traitor 

rebelHonem  io  the  kingjf  Er^land^JUeth  to  Rome^  whom  the  P^Oy  being.in  amitf 

contra prin-  wjth  tile  French  kingyfendeth  en  ambaj/ador  to  him:  The  king  of 

qo«n  !«»•    England  demanded  his  rebel  of  the  French  king^  notwithftanding  he 

tu$>  conci-    was  fent  as  ambaiTador ;  fed  non  pncvaluit.    4  Inft,  153.  cap.  26. 

tat,  legati     cites  it  as  in  the  time  of  H.  8, 

privilegits 

gaudeati  &  non  vx  hoftis  poenis  fubjaceat.  And  it  was  refolved  that  he  had  loft  the  privilege  of 
an  ambaiTador,  and  was  Cubjeit  to  pooiflimetUt  4  Init  1521  cap.  a6.  cites  13  £tiz.  T&e  biihop 
of  Rofle's  qtfe, 

Ambaf&asi* 


. 


AnMft^n%-04^^  U'hfut  from  all  in^ts  and  wroh^  hy  the  law  of  all  cduntries  and  of  ?M 
stations-  They  ought  to  he/afe  andjurt  in  every  piaei,  infofimch  that  it  is  mf  lawful  to  hurt  tba 
amha/ai^s  vf  our  enemes,  and  herewith  agrees  the  civil  law.  And  if  a  bauiihed  man  be  fent  at 
ambaflador  to  the  place  firotn  whence  he  is  banifhed,  he  itiay  not  be  detained  or  offended  there, 
and  this  agrees  alfo  wiKh  the  ci^l  law.  4  Inft.  15^  cites  it  as  reToWed  HiU.  xx  Jac« 
I^Blacbit's  cafe. 

*  3.  At  this  day  there  can  be  no  afnhaffador  wrthcut  letters  ofcre--  Omnislcga- 
$inci  of  bis  fovereign  to  another  that  bath Jhvireign  authority.  ^'Jft^^"*'* 
4  Inft.  153.  cap.  %b.  cites  it  as  refolved  HiH*  I2  Jac«  in  Pala-  o^jisnot 
due's  cafe.  %-»»j  5  for 

if  he  be  fenC 
from  a  fovereign  power  to  another  of  fovereign  power  to  treat  between  themy  although  in  bis 
Ictten  of  credence  he  be  termed  an  agent  or  niuuiuj^  yet  he  is  an  ambal&idor  or  legatp.  4  Inft, 
75}.  cap.  2  6. 

4.  P.  to  amlmjpidor  was  fent  hy  the  emprrot  of  Morocco^  then  tit 
^r  With  Spainy  to  the  -dates  of  Holland^  and  gave  him  a  conmuffim 
f»  take  poniards  and  their  goods.  Accordingly  he  tooi  2  Stanifi^ 
fiips^  and  he  together  with  the  prices  it/ere  drivtn  by  flrefs  ofwea-^ 
ihtft  into  England,  The  Spanrfh  ambaflador  here  charged  him  at 
|he  council-table  with  piracy^  and  the  lords  of  the  council  referred 
Ittoftechief  juftice  of  Enghnd,  the  mafter-of  the  rolls,  and  tho 
^d^e  of  the  admh^lty.  Who  all  agreed  that  by  this  talcing  he  is 
not  in  judgment  of  law  faid  to  be  a  pirate,  in  regard  the  king 
of  Spain  and  the  king  of  Morocco  were  enemies,  and  that  open 
•{loftility  is  between  them,  and  therefore  fuch  taking  from  an  ene^ 
my  is  lega]is  captio ;  but  admit  that  P.  was  no  amt^fiadoF,  yet  by 
reafon  of  the  enmity  between  the  two  kings,  he  could  not  be  in- 
dided  as  a  pirate  before  commiffioners  upon  the  ftatute  of  28  H. 
&  cap.  15.  becaufe  one  enemy  cannot  be  a  felon  for  taking  the 
goods  of  anodier.  See  4  Inft.  152. 153. 154-  cap.  26.  and3Bulft. 
%^•  28.  Pafch.  13  Jac.  Palachie's  cafe. 

5.  But  if  a  foreign  arhhaffadors  being  prorex^  commits  here  any  An  ambaf. 
frime^  which  is  contra  jus  gentium^  as  treafon,  felony,  adultery,  or  |^^^*??^ 
any  oth?r  crime  wliich  is  againft  the  law  of  nations,  he  lofes  the  flje*Uw  Jf 
pnvSege  and  dignity  of  an  ambaflador,  as  unworthy  of  fo  high  a  narare  an4 
place,  aa^  may  be  punijhed  here  as  any  other  private  alien,  and  not  n^'wns; 

to  be  remanded  to  his  fovereign  but  by  curtefy ;  and^  qfcontra^s  commits 
fbat  fc  gffodj  jure  gentium,  he  muft  anlwer  here.     But  if  any  thing  any  offenco 
l>e  mabtm  prohibitum  by  any  aft  of  parliamerit,  private  law,  or  againft  the 
rbftom  of  this  realm,  which  is  not  malum  in  fe  jure  g^tium,  nor  ^^^^^'^e 
contra  JOS  gentium,  an  ambafTador  refuling  here  fliall  not  be  bound  ihailiofehis 
by  2tay  of  thdm ;  bat  dtllcrwife  it  is  of  'the  fubjefts  of  either  king-  privilege, 

<k«n,fec.  4  iiTft.  1-53.  cap.  26.  ^::^i 

agMQ^zf^Juive  latu  of  any  realm,  as  for  apparc],  &c.    Agreed  by  the  civilians.    Roll.  Rep.  175, 
pi.  ri.  l*afch.  73.  Jac.  "B.  R.  M^iMh's  csfc,  -alihs  Paladiie's'cafe.— 3  Bvilft.  2^.  S.  C. 

By  the  law  of  n»tton^,  ifan  nmbofllttlor  compiilTes  or  inientfs  the  fftnth  tftbc  perfm  oftbt  king  in 
whofe  land  he  is^  he  niiiy  be  comiemn^  and  execiiied  for  tfeafon  ;  but  it  he  tummies  any  other 
treafon  bcftt^es  this,  it  is  othcrwife  ;  but  he  oiight  to  be  fent  to  his  owh  realm  ;  ,pcr  Bacon,  at- 
torney geti.  Roll.  Rcp.TSj.  pi.  l•7.•^af(!h.  1^  Jac.  "B.ll.'m  cafe  of  tlie  king  v.  Owen,  alias  Collins. 

6.  The  ojffice  of  an  aiHhhffador  does  )idt  include  h  procuration  pri* 
•iMttj  but  public  fot  th^lting,  nor  for  any  feveralHubjeft,  otherwife 
iban  as  it  <^mrns  'fb^  king,  eend  his  "fublic  mtni/tcrs  to  ^reitt^  the^ 

mi 
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and  procure  their  protection  in  foreign  kingdoms  in  the  nature  of 
an  office  and  negotiation  of  ftate,  and  therefore  they  may  and 
ought  to  mediate,  profecute,  and  defend  for  them,  or  any  of  them, 
at  the  council-table,  which  is  as  it  were  a  council  or  ftate;  but 
when  they  come  to  fettled  courts,  which  do  and  muft  obferve  et 
fential  forms  of  proceedings,  viz.  Legitimos  procelTus,  then  they 
mud:  be  ruled  by  them,  and  not  confound  all  rules,  except  fome 
precedents  could  be  foimd  in  Chancery ;  per  Hobart  Ch.  J.  and 
Nichols,  on  a  reference  to  them  by  the  Ld.  Chancellor.  Hob. 
114.pl.  136.  Servient!  d'Acuna  (the  Spanifh  ambaflador}  v. 
Bingley. 

7.  On  a  bill  in  Chancery  again/I  an  Englifh  ambaflador  at  die 
court  of  Spain  to  redeem  an  old  mortgage,  the  court  ordered  pro- 
ceedings to  flay  for  a  year  and  day  from  this  time,  unleis  de- 
r  288  ]  fendant  return  fooner;   per  Ld.  Somers.     Upon  debate  it  was 
agreed  a  proteSiion  lies  for  an  ambaflador  Quia  profefhirus,  or  Quua 
moraturus,  and  may  at  law  caft  an  ejfoignfor  a  year  andday^  and 
may  afterwards  remw  it,  if  the  occafion  continues.  •  2  Vern«  317* 
pi.  304.  Pafch.  1694.  Pilkington  v.  Stanhope. 
•Defendant       3.  7  jfnn.  cap,  12.  f.  3.  JlTprocefsy  whereby  the  perfin  ofanyam^ 
faid  that  he  ^affa^f  gr  public  mini/ler  Qf  any  foreign  prince  or  ftate,  or  the  *  d^ 
(tr'oant  to      mejttck  Jcrvants  of  anyfuch  ambalfadory  car,  may  be  arrejted,  or  tus 

the  Meek-    goods  dt/irained^  Jhall  be  adjudged  void. 

lemburgh 

ambaflador.  It  was  held  that  menial  fervants  are  not  within  the  a£l,  the  words  being  (domeffick) 

cr  (domeftick  fervants^)  who  are  fuch  as  are  employed  in  and  about  the  houfbold  affiun  oolj* 

Kep.  of  Praft.  in  C  B.  1^4.  cites  it  as  7  Geo.  2.  Toms  v.  Hammond. 

The  defendant,  a  couner  to  the  Spaniih  ambailador,  moved  to  flay  proceedings.  The  j^xffiloSi 
alleged  the  defendant  was  a  trader.  It  was  anfwered,  the  trade  was  fo  very  inconfidenible  that 
it  could  not  amount  to  a  bankruptcy.  It  was  again  replied  that  a  probable  caufe  will  makii 
bankrupt ;  and  it  was  further  alleged*  that  the  defendant  was  m  donufiUky  htui  m  fettltd  ye^ffy 
HuageSf  and  that  being  regljlered  in  the  Jl^erjff's  office  was  not  material ;  fo  the  court  discharged  the 
rule  to  day  proceedings.  Rep.  of  Pradl.  in  C.  JB.  134.  Mich.  10  Geo.  2.  De-CeriOky  v.CyBrian. 
■  Barnes's  Hotes  in  C.  B.  tSx.  Hill.  9  Geo.  2.  S.  C.  accordingly )  and  cites  Mich.  10  Geo.  a. 
B.  R.  Ward  v.  Purcell. 

A  domeftick  of  the  duke  of  Holftein,  refident  here,  was  arrefted,  and  thereupon  gave  a  baiU 
bond;  and  it  was  moved  upon  this  flatute  to  fet  the  fame  afide*  all  the  terms  required  by  the aA 
being  complied  with,  and  thereu))on  the  arreft  was  fet  afide,  and  tlie  bail-bond  vacated.  8  Mol 
i8S.  Trio.  10  Geo.  1.  Ctofle  v.  Talbot. 

9.  5.4.  The  perfins  filing  forth  fuch  procefs,  their  attomia  and 
folic i tors,  and  the  officers  executing  the  fame,  being  conviSed  theretf 
by  confeffion  of  the  parts,  or  by  the  oath  of  one  witnefs  before  tbeuL 
chancellor  and  the  chief  jujlices,  or  any  two  of  them,  Jhau  be  deemed 
violators  of  the  laws  of  nations,  and  Jhall  fuffer  Juch  penabies  ami 
cbrporal  punijhment9  as  they,  or  any  two  of  them,  Joall  judge  Jit. 

S.  5.  No  merchant  or  trader  within  the  defcription  of  any  tf  the 
Jtatutes  of  bankrupt,  putting  himfelfinio  thefervice  of  arty  ambafa- 
dor,  Jhall  have  any  benefit  by  this  aH ;  and  no  perfon  Jhall  he  pro- 
ceeded againji  as  having  arrejted  the  fervant  rfan  ambmjfador,  ^c 
unlefs  the  name  of  fuch  Jervant  befirji  regijlereain  the  fecretarfs  ef^ 
fice,  and  tranjmitted  to  the  Jheriffs  of  London  and  Middlefex,  who 
msi/l  hang  it  up  in  fome  public  place  in  their  office. 
Abr.  Equ.         10.  hfervant  to  the  Genoefe  amb<^Jpndor  brought  a  bill  in  Chan' 

S-cTfays*    ^^'y*    ^^  ^^'  moved,  that  he  ibould  not  proceed  till  he  gavefe- 
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iurity  by  bond  in  40/.  penalty  for  payment  ofcofts  offuit  ^awarded  xhaAtiMW" 
etgdnji  hintj  in  the  fame  maimer  as  where  a  plaintiff  is  bevond  **^^^ 
fca;  and  a  precedent  was  cited  where  a  like  order  was  made  in  „fweri^ 
the  cafe  of  an  ambaflador's  fervant  plaintiff  in  this  court,  and  m»  and  that 
dated  25  July,  8th  of  Ann.     And  it  was  ordered  accordingly.  «ber«afo«i 
a  Wms's.  Rep%  452.  pi.  142.     Goodwin  v.  Archer.  becaufoby 

the  7U1  Ana.  all  procefs  againA  ambafladort  and  their  fervants  are  made  void,  lb  that  if  the  b4l 
be  difmifledy  no  process  ccmld  ifTue  asainil  him. 

11.  The  rejident  from  Venice  made  affidavit^  that  one  taken  in 
execution  was  his  fecretary^  and  that  his  name  was  entered  in 
thtftcretary*s  office^  though  not  tranfmitted  to  the  Jberiff  of  Middle^ 
fcx  till  afier  he  was  arrejiedy  and  upon  affidavit  that  the  fecretary 
offered  to  fliew  his  teftimonial  to  the  officer,  and  that  he  really  exer- 
cifed  the  office,  and  notice  being  given  of  the  motion,  the  court 
difcharged  him.  Barnard.  Rep.  79.  80.  in  B.  R.  Mich.  2  Geo.  2. 
Ward  V.  Purcel. 

12.  To  be  a  privileged  fervant  to  an  ambaffador  within  the 
fiatute  7  Ann.  it  is  not  required  that  the  party  a^ually  live  in  the 

ambaffador's  houfej  but  neither  is  it  enough  that  the  party  is  re- 

giftered  in  the  lecretary's  office  as  a  fervant,  but  when  he  comes 

/or  the  benefit  of  the  aft,  he  mujl  Jhew  the  nature  of  his  fervice^  [  280  T 

that  the  court  may  judge  whether  he  is  a  domeftick  fervant  within 

Ae  meaning  of  the  aft  of  parliament.     Gibb.  200.  Hill.  4  Geo*  2. 

B.  R.  Wigmore  v.  Alvarez. 

13.  An  affidavit  for  difcharge  of  one  arretted,  as  being  an  am- 
baflador's  fervant,  was.  That  he  was  hired  in  quality  of  a  dome/lick 
jervant  to  him,  and  did  what  fervices  he  required  ofhimj  but  be- 
caufe  he  did  not  fay  that  he  aSfually  ferved  him  in  the  capacity  he 
was  hired  in^  whidh  the  court  held  neceflary  to  have  been  done, 
chey  difcharged  the  rule  made  for  fhewing  caufe.  Barnard.  Rep. 
in  B.  R.  401.  Mich.  4  Geo.  2.  Ball  v.  Fitzgerald. 

14.  Defendant  was  arretted  and  held  to  fpecial  bail,  and  moved 
to  be  difcharged  on  producing  a  certificate  from  the  French  am- 
haflador,  that  he  was  his  matter  of  horfe.  It  appeared  that  he  was 
a  trader  J  andfuch  a  one  as  a  commijfion  of  bankruptcy  might  iffue  out 
^g^injij  and  10  the  court  difcharged  the  rule  to  ihew  caufe.  Rep. 
«f  Pnift.  in  C.  B.  65.  Trin.  5.  Geo.  2.  Martin  v.  Sharopin. 

For  more  of  Ambafladors  in  general.  See  9oUoC>  Uib  <• 
CiQI*  10.  and  other  proper  Titles. 
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^in^nt(ttt«     [and  Jeolails.  j 

Fol.  i96»  (A)     Amendment*     At  Common  Law. 

«  Jo.  410.  (  i«  T  F  A.  brings  a  writ  of  iff^r  ttHn  an  atfaindir  rf  muriA 
pi.  8.  s.  c.  J^  before  the  juftices  of  affife,  ana  affigns  for  error,  that  At 

held,^at  record  certifiid  by  the  clerk  erf  the  a|Ii(b$  «,  that  hs  was  indifii 

the  faying  hifrfi  B*  at^d  C»  jujiicis  of  ajjife^  kc,  1^  day  rf  March^  9  CaroSf 

he  was  tried  ^^  that  he  was  tried  before  the  fams  jufiices  %Oth  d^^  rftbe  fma 

^e^ilftu  ^^^^  ofMarch^  this  ccrtifijcate  of  th^  clerk  of  the  afliiBS  caniiot 

ces  aids  not  be  amended  by  making  the  clerk  of  ai&fe  to  come  ij^to  court  t9 

the  matter,  amend  it  according  to  the  rocord  before  the  juftipea  of  affife,  \i 

may  b7the  being  mflaken  in  the  tranfcribiug^  becaufe  it  is  error  inpointoffaffi 

fame  juf-  fcUicet)  whether  there  was  a  continuant  betweet$  the  i%th  day  an^ 

tices  and  fjj^  20th  day^  and  therefor/e  tjhe  cpnTequeuce  b^ing  to  bai^  a  imul 

Sw*^q9-  upon  fuch  an  amendsient,  k  beirig  fo  penal,  i.t  is  not  to  he  idkh- 

nimon ;  cd.    Hi^  14  Car^  3*  K»*    Thi3  was  *  Samp.foa's  catb,  in  whick 

and  takes  the  court  was  divided,  fciljcetj  Brampftoo  ^  Jones,  that  it  (houU 

thcTing^^  not  be  amended,  and  Croke  and  Barkley  c  contra^     In  the  ^rgu- 

had  certifi-  YPent  of  whjkh  thde  books  i^ece  eked,  f  i2  H.  7*  25.    X%Kd 

ed  his  plea-  n  q,    22  £dw.  4.  12.     10  £•  4*  !$•  Qo  an[ieo4meat>  but  in  feve* 

aSment  ^-^  ^^  *^»^  ^^  P^t»««  difmiifed*      Co*  4-48.  8  H.  5.; 

ihouidbe>  a  writ  of  Vemfe  facJas  iiTued  to  4ve  jury  19  the  isuq^ 

and  there-      COUXtty  tO  amcad'] 

lore  efpe- 

cially  it  ought  ngt  to  be  ill  this  cafe^  and  BrampAon  like^'ife  was  of  the  fame  6>idi6h ;  bnt  tbtf 

^     other  two  jullices  held  i£  amendiiblQ  ;  ^  ;itijuiTiaCqr. 
f  200  1        t  S'**  lodic^niBaC,  pi.  32.  ciie^  S.  C«  but  S.  F.  does  not  af  pean    '        fr.  Canfe 
^      ^      •*     de  remover  plea,  Uc*  pi.  xj.  cites  S.  C;  but  S.  P.  does  not  appear. 

X  Br.  Indictment)  pU  50.  cites  S.  C  out  S.  P.  does  not  appear.  i'  An  inqyifitioit  w^ts  nea* 
tiooed  to  be  talten  gdjiffitmtm^wv^^^*  in  conujtur*  tHA^  die  MarMi  ^  die  tttnurii^  49^c.  but  it  «ik 
qualhed,  becaufe,  though  the  foffioos  slay  eiviuce  a  or  3  d^s^  yet  (he  vcord  oiti^ht  to  x^sDOan 
that  the  feifions  were  held  at  a  certain  djiy.    4  Rep.  48.  ^1. 13.  HilL  30  £liz.  Anoki« 

Br.  Error,        2.  Whas€  fiidgTmnt  k  enier^d  in  Bj  A*  or  in  C*  £.  otberw^  thdit 

?  li.^6  ^1^  '*'  ''**''*  '^'  ^^  ^'^  '^^'  '^^  awarded  and  marked  in  the  back  of  a  wit 
'  '  '  or  fcroU^  mdnoi  entered  in  th.e  roit^  all  fuch  things  may  be  amend* 
ed  the  fame  temij  becaqfe  .the  record  is  in  the  juftices,  and  in 
their' breaft  the  iamt  term,  and  not  in  the  roll,-  therefore  there  thej 
amend  the  roll,  and  it  was  faid  that  this  was  not  the  record,  but 
in  another  term  the  roll  is  the  record,  and  fo  fee  this  amendment 
is  an  amendment  by  the  common  law,  and  not  by  the  ftatitte  of 
amendments  of  fyllable  or  letter.  Br^  Amendment,  pl^  32.  cites 
7  H.  6.  29. 

3.  It  was  affigned  for  error  in  afffe  becaufe  the  roll  was  vice^ 
comes  South,  mthout  tittle,  where  it  jhould  he  vicecomes  South*  with 
tittle  [or  dafh ;]  Halls  juftice  laid  it  {ball  be  amended  by  the  ftatnte, 
which  wiUs,  that  where  in  the  record  is  letter  or  fylkiblc  too  much 
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or  too  little,  it  fluU  be  ajQcnded ;  But  per  CkeneVi  It  fiujl  opt 
be  amended  by  the  itatute^  but  ihall  be  amended  ly  the  annmm 
kw\  for  ahuays  where  the  r^U  was  entered  cenirary  to  the  ^rigi^al^ 
kc.  (as  here)  it  ihall  be  amended,  wherefore  it  ihall  be  amended, 
&c.    Br.  Amendment,  pL  34^  cites  7  H.  6.  45* 

^  Seel Epus  where  it  ihould  be Ep'us,  or l)ns  where  it  ihouU 
be  D'hsj  with  a  tittle  [or  abbreviation.]  Br.  Amendment,  pL  34, 
ekes  7  H.  6.  45. 

5.  At  common  law  variance  in  any  part  of  the  record  from  tbs 
eriginal  was  amendable  by  the  coomion  law.  8  Rep.  x56«  b.  jcUes 
7  U.  6.  5.  a. 

6.  At  common  law  the  judges  might  amend  their  judgment  as  <^o.Litt.i€Q. 
vdl  as  any  other  part  of  the  record,  &c.  in  the  fame  term ;  for  J;  ?'  f^'  ^^^ 
duriflg  the  term  the  record  is  in  the  breail  of  the  juftices,  and  not  dcies  not 

io  tbe  rcU.    8  Rep.  156.  b.  157.  a.  cites  7  H.  6.  29.  a.  b.  9  £.4.  fpeakoftbe 
3.b.   2R.3.  u.a.b.  ~-* 

7.  But  at  common  law  the  mifprifion  of  the  clerks  in  anctber  term  Pov/cll  J. 
in  procefs  was  not  amendable  by  the  court ;  for  in  another  term  the  V^^^  ^^"^ 
roll  IS  the  record.     8  Rep.  157.  a.  Lord  cokc, 

anil  fays. 
This  mnft  he  imderAcxMl  of  the  award  of  the  procefs  hj  the  court  upon  the  nUI,  for  the'  m if- 
prifioa  of  the  derlc  in  makinc  out  a  writ  with  a  wrong  tefte  ii  not  in  (he  hm4ft  of  the  court, 
and  therefore  that  faying;  man  be  reftrdiued  Co  the  award  of  cbe  procefs  upon  the  poll ;  for  pro- 
cefs is  never  any  otherwife  in  the  brea(i  of  the  court  than  as  the^  award  it,  and  therefore  there 
wtH  be  no  diUFcrence  as  to  this  amendment,  whether  k  be  done  in  the  iame  term  or  in  another. 
There  is  no  cafe  at  amcndmevts  at  oonfinon  law,  where  it  has  beon  exteaded  fo  fitr  as  to  amend 
procefs,  but  only  the  ads  of  the  court  in  eoteriog  coxitinuaaces.  z  Ld.  R^ys).  Eqp^  X067.  Mich* 
3  Aaoae. 

8.  An  original  writ  was  not  amendable  at  comvaon  law  in  the  Br.  Amend- 
ctfe  of  a  common  perfbn ;  but  in  cafe  of  the  kins;  in  quare  impedit'  "^f*^^'  ^^-^1' 

1  ,  '  /  i-  r  •    °        ^         1    i^^     1    Cites  40  Au. 

where  the  writ  was  pretfenUn  vx  prafnvtare  it  was  amended)  and-  26.thaifaife 
die  defimdant  awarded  to  aofwer.    8  Rep.  156*  b.  Lntin  was 

amended  in 
cafe  of  the  king.— Br.  Falfc  Latin,  pL  74.  cites  S.  C,  accordingly.-— G.  Hift*  of  C.  B.  »8.  S.  P. 
accordingly,  for  the^ouit  fuppofed  the  •riginal  conftitution  of  the  court  wjs  not  to  deftroy  the 
^f*'  prerogatiTe^  but  this  conftitution  was  found  to  be  very  inconvenient,  becaufe  bemg  Vied 
down  fo  ftriAly  not  to  alter  their  records,  after  the  firft  term  feveral  judgments  were  reverfed 
by  the  iBifprifioa  of  their  clerks  in  procefiG^s. 

9*  8  Rep.  156.  b.  in  Blackamore's  cafe,  cites  20  £.  4.  7.  and  f  2Q(  1 
10  H.  7.  a5.  a.  b.  and  fays  there  was  a  diverlity  of  opinions,  whe- 
ther  diere  was  any  amendment  at  common  law  or  not  s  hujC  that 
it  is  without  qtieftion  that  at  common  law  the  want  of  entry  of  m 
^9ntinuance  tr  ejfoigny  which  was  the  mrfprifion  of  the  court  itlelr  in 
the  form  of  the  entry,  was  amendable  by  Ac  court,  and  cites 
5£.  3.  5.  10  £.  3.  2a.  and  12  £.  j.  Amendment  ^2.  which 
iNX>ks  were  before  i(ny  ftatute  of  amendment. 

10.  No  amendment  vras  at  common  law.     Br.  Amendment^  pi.  ^0  orie^inal 
74.  cites  x8  E.  4. 13.  and  20  E.  4.  6.  per  Brian  Ch.  J.  "^^.^ 

nt  cQinmoa  Uw.    A  ?g.  JA.  Ray m.  |Up.  .^ 

11.  WTjatever  at  common  law  wight  he  amended  in  civil  cafes 
wuas  Mt  Qomwan  hw  »amendaUe  in  crJminal  eafesy  and  ib.it  is  iit  this 
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day;  refolved  by  Holt  Ch.  J.  Powell  and  Powis  J.     1  Salk.  51. 
pL  14.  Mich.  3  Ann.  B.  R.  the  Queen  v.  Tutchin. 

X2.  Though  a  mi/awarding  of  procefs  on  the  roll  might  be 
amended  at  common  law  the  fame  term^  becaufe  it  was  the  ad  of 
the  court ;  yet  if  any  clerk  at  common  law  ifiued  out  an  erroneous 
procefs  on  a  right  award  of  the  courts  that  was  never  amended  in 
any  cafe  at  the  common  law.  i  Salk.  51.  pi.  14.  Mich.  3  Ann. 
B.  R.  refplved  by  the  Ch,  J.  and  2  juftices  in  the  cafe  of  the 
Queen  v.  Tutchin. 

13.  Statutes  of  amendment  extend  only  to  fdeadings  of  record^ 
therefore  pleadings,  while  in  paper^  are  amendable  by  common  law. 
Anciendy  all  pleas  were  ore  tenus  at  the  bar ;  and  then,  if  any 
error  was  (jpied  in  them  it  was  prefently  amended.  Since  ths^ 
cuftom  is  changed,  the  motion  to  amend,  becaufe  all  'm  paper, 
fucceeded  in  the  room ;  and  it  is  a  motion  diat  the  court  cannot 
refiife :  but  they  may  refufe  it  if  the  party  defiring  it  refufe  to  pay 
cojlsy  or  the  amendment  defired  fhould  amount  to  a  new  plea, 
to  Mod.  88.  Mich.  11  Ann.  B.  R.  Ruih  v.  Seymour. 

14.  At  common  law  there  was  very  little  room  for  amendments, 
and  this  was  from  the  original  conftitution  of  the  courts,  as  it  ap« 
pears  by  Britton;  for  the  judges  were  to  record  the  parols  deduced 
before  diem  in  judgment ;  and  Britton  (ays,  in  the  perfon  of  £d.  I. 
We  have  granted  to  our  juftices  to  record  the  pleas  pleaded  be- 
fore them,  becaufe  we  will  not  fufFer  their  record  to  be  a  warrant 
to  juftify  their  own  mifdoings,  nor  diat  they  eraze  their  words, 
nor  amend  them,  nor  record  againft  their  inrolment.  G.  Hift  of 
C*  B«  86.  87* 

15.  That  part  of  the  count  which  records  the  writ  was  amenda- 
ble at  common  law,  though  of  a  fubfequent  term,  becaufe  the  re- 
cording of  the  writ  was  furplufage  ;  and  by  the  law  which  confti- 
tutes  the  court,  they  were  not  to  record  againft  a  former,  and 
therefore  the  court  by  that  conftitution  was  obliged  to  fet  fuch 
miipriiions  right.     G.  Hift.  of  C,  B.  87. 


(B)     Amendment,    by  8  H.  6.     Default  of  the 

Clerk. 

Ow.  6r.  l  !•  T  F  Tippet  be  returned  in  the  venire  facias^  and  in  the  habeas 
won  cxa-  corpora  and  dijlringas  juratores  he  is  named  Tipperyjtt  if 

minationlt  ^^^  ^^^^  ^"^^  be  Tippet^  according  to  the  venire  facias,  and  Tippet 

f  202  1  *^  fworn,  and  tries  the  iflue,  it  (hall  be  amended.     Trin.  39  Elix- 

a  neared  ^'  ^'  b^^^^^^*  Hugo  and  Paine,  adjudged  in  a  writ  of  error.] 

that  the  perfoa  fworn,  whofe  name  was  Tippet)  ^as  fummoned  to  appear  to  be  of  the  jury^  an^ 
that  he  inhabits  in  the  fame  place  \\'liere  Tipper  was  named,  and  that  no  fuch  roan  as  Tipper 
inhabited  there,  and  therefore  it  was  amended.^— I  fob.  328.  pi.  403.  Pafch.  14  Jac.  Badham^ 
cafe,  is  exactly  the  fame  point  and  name  of  the  jurory  and  feems  to  intend  S«  C.  though  dificrcBC 

in  time. 

♦  Hob.  64.  ^^  If  z  juror  be  fzvorn  hy  a  falfe  name^  yet  this  fhall  be 
Arundel's     amended,  if  it  be  de^ofci  that  he  was  the  famt  man  tabo  was  rr^ 

tumid 
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furmi  upon  Ae  panel.  Pafch.  40  Elia.  B.  Marfl^irs  cafe^  ad*  caft,  s.  c« 

judged.  Mich.  13  Jac.  B.  between  *  Arundel  and  Blanchard,  ad-^*  ^  Lifney 
judged,  where  he  was'  called  Lifney  in  the  venire  &cias,  and  Liflney  ^^^J^l^ 
with  a  (t)  in  the  jurata.]  m'ss  m^It 

Lil^ney,  to 
agree  with  the  venire  Cncia5>  though  the  true  name  \f$&  Lifney,  becnufe  thejr  f^und  nlike.     ■  *■ 
firownl.  174.  S.C.  but  makes  the  ditiierence  between  (Lifney)  and  (John  Lifney,)  without  iiL* 
feitiag  a  (t)  in  either ;  but  fays,  that  upon  the  Iherilf' s  oath  that  be  was  the  man  rttumed  iu 
the  venire  ^cias,  it  was  amended.  'G.  Hift.  of  C.  B.  134.  cites  S.  C  and  fays  that  he  is 

the  proper  judex  faiU. 

[  3.  \i  upon  the  dijinngas  a  juror  be  called  Appdly  and  upon  the  Bridgfli.56. 
jurata  Ap»Bell^  this  is  fuch  a  variance  between  the  names,  that  it  j'  ^  ^^^^ 
cannot  be  intended  the  &nie  man ;  for  this  is  not  the  fame  name  ferve  S.  P. 
in  the  Welch  language,  where  this  trial  was,  and  therefore  cannot  — -RoU. 
bt  amended  by  the  court  after  the  death  of  the  Jhertff.  Trin.  13  Jac.  ^^*  *2°' 
B.  R.  between  Floyd  and  Bethell,  per  curiam.]  &*s*]p.  ac-' 

cordingly, 

[  4.  But  if  the  Jheriff  who  made  the  return  had  been  livings  he  ^o^l-  Rep. 
might  have  come  into  court  and  amended  it*  Trin.  13  Jac<  B.  R.  i°^*  P]"  *• 
per  curiam  agreed.]  s.'  p.'  ad. 

miued  by  Coke  and  Doderidgc* 

[  5.  If /«  the  venire  facias  a  juror  be  caHed  Samuel  HanUj  and    r*^f^-\ 
fo  well  named  in  the  writ  of  diftringas,  but  in  the  nomina  juratorum  Fol.  197. 
annexed  to  the  diftringas  he  is  named  Daniel  Hame^  and  by  this   '    -" J- i^ 
name  fworn,  and  this  appears  by  the  record  itfclf,  and  he  with  the  *^^^\^' 
other  jurors  at  the  nifi  prius  gives  a  verdift  for  the  plaintiff,  though  rJJ  £'  ^' 
he  be  mi(hamed  in  the  chriftian  name,  andfo  /lot  within  the  ftatute  Bund  v. 
of  jeofails  of  ai  Jac.  i.  yet  when  upon  the  examination  of  the  juror  ^avis,s.  c. 
himfelfit  appeared  that  he  was  the  perfon  returned^  and  that  there  is  Jhat^fwas 
no  other  of  that  name  within  the  pari/h^  and  that  his  name  was  Sa-  amendablo 
muel  Hame,  and  that  he  appeared,  fuppofing  himfelf  to  be  called  **  ^^^  ^Y 
Samuel  by  the  cryer,  there  being  a  great  noife  at  the  time  he  was  of  s  H.^6* 
fworn,  and  gave  a. verdict;  and  upon  examination  of  the  fheriff  asby  the* 
and  his  clerk,  it  did  appear  he  had  the  diftringas  before  him,  when  common 
he  wrote  the  nomina  juratorum,  and  miftook  Daniel  kt  Samuel^  inKonl^'th 
this  fhall  be  amended,  becaufc  the  venire  and  diftringas  were  well,  mifprifion 
and  this  only  the  miftake  of  the  clerk.    Mich.  15  Car.  B.  R.  be-  of  the  clerk? 
tween  *  Rowe  and  Bond,  per  curiam.     Adjudged  upon  good  ad-  ^"^  *^Vf* 
vice;  entered  Mich.  15  Car.  R.  See  Co.  5.  41  &  42.  jacdo^' 

t  Codweirs  cafe,  where  it  is  held,  if  the  venire  facias  be  welly  and  not  cwon<l 
the  mifnomer  in  the  chrijfian  name  in  the  dijiringas  or  pojlea^  it  is  on^j'^^j^  ^ 
amencfable.]  n^es^'mifl 

taken ;  and  judgment  was  affirmed.  Jo.  448.  pi.  13.  Bood  v.  Davis  S.  C.  aikl  jiidgroenc 

affirmed* 

In  the  Tenire  facias  MMror  was  returned  by  the  name  of  George  Toropfon,  and  in  the  diftrlngai 
be  was  named  Gregory  Tomp<on»  and  fworn  Tthe  verdict  wm  held  void,  and  the  court  took  the 
^fcrcHct  between  a  miftake  m  the  nMm  of  baptijm  and  in  \\\&Jurnam€ ;  for  a  man  may  have  but  one 
lume  of  ^pcifm,  but  may  luve  two  fumames.    Cro.  £.  57.  pi.  7.  Pafch.  29  Eliz.  B.  R.  in  cafe 
^of  Difply  V.  Sprat.  ■  Cro.  E.  212.  pi.  i.  Pafch.  33  Eliz.  B.  R.  in  cafe  of  Farmer  v.  Dor- 

riflgton  S.  P.  as  to  the  cbrijlian  n.me  was  agreed >  and  cited  the  cafe  above  by  the  n.ime  of  Douiby 
T.Willot.         Ibid. 256.  pi.  29.  Mich.  33  &  34£liz.  B.R.  HalTet  v.  Payne  S.  P.— ^  .    . 

Tbid.  S66.  pi.  47.  Mich.  435c  44  Eliz.  S.  P.  Cooib  v.  Cnrew.— — So  of  Conftanti-    f  ^oo   1 
nus  in  the  venire  fociat  and  Cdnftantius  in  th^  diftringa$>  there  cannot  be  any    L      ^3   J 
amendnoeot.    Cro.  J.  it6.  pi.  5.  Pafch.  4  Jac.  B.  R.  Blunt  and  Faily  v.  Snedfton. 
««*-If  the  names  of  the  jury  be  wron^  in  the  My  of  the  dtitrtncas  ia  the  panel  retvntd   gr  ia 

Vot.lt  Y  'da 
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thfipftnel  of  the  jury'^iWorn^  y«t  \(\t  cnn  be  f>rftveil  16  W  iTie  firne'man'tl.at  *a«  intenvf&l  to  hi 
rflpiraed  in  the  venire,  having  there  his  right  chriili^"  n^mie,  !\e  i^  ihe  |}io|irr  jiiJcx  fidi,  aa4 
it  may  be  amended  by  the  llacute.    Gilb.  Hiil.  of  C.  B.  134. 

•f  Cro.  E.  319.  pi.  7-  Codwell  v.  Parker  S.  C.-^— Cro,  C.  203.  pi.  6.  cites  S.  C.  and  fays  ttie 
record  of  it  was  fhiewn  in  court ;  but  [the  book  faysJNote  the  mifj>fifion  Wai  in  the  reinm  tAibe 
venire  faciftS)  which  was'che  firft  procefs  and  return,  but  where  it  is  in  tl.s  fecond,  u-tiich  ought 
to  be  guided  by  thtf  fniliier  |5rocef!;,  as  in  the  principal  cafe>  tlie  court  doubted  iheieof ;  &  adjor* 
natur.  Mich.  6  Car.  B.  R.  Downs  v.  Winterflood. 

,  Whcrte  inftead  of  Gregory  in  the  ven.  fac.  the  clerk  of  the  affifc  returned  Ctvrge^  which  teas  en- 
tered upon  the  roll,  and  certified  on  the  reconl  in  B.  R.  The  court  fa  id  tiiere  need  bo  no  nmend- 
xnent>  becaufe  it  was  only  in  the  tola  Ae  circuwjiMitibus^  and  i»/  in  tbe  principal  f  tkiL  Winclu  6fc 
Trin.  21  tac^x.  C.  B.  Harvey  v.  ttje  Hundred  of  Chelfam.— — Cro.  J.  677.  pi  13.  Han'ey 
■v.  Clielmsford  Hundred,  S.  C.  but  S.  P.  does  not  appear.  ■  a  Roll.  Rep.  394.  S.  C.  but  S.  F. 
does  not  appear.  . 

Jo.  44S.  in       r  i},  [So']  If  m  the  venire  facias  a  juror  be  called  Pearfe  Thomas^ 

V  Davys  *™  fi  ^^  ^^^  habeas  corpus^  but  in  the  nomina  jurator^  annexed  to 

this  cafe*  tiie- habeas  corpora  he  if  called  Peefe  Thomas^  and  Jwom  bj  this 

was  cited  name^  yet  if  upon  examination  \t  appears  to  the  court  that  he  'was 

and^Uw  rc^'  the  fame  perfon  returned,  this  fliall  be  amended.     Trin.  42  Eliz. 

cord  was  '  B.  R.  Rot.  iog2.     And  this  being  afligned  for  error,  this  record 

brought  was  (hewn  in  court  upon  the  debate  of  the  cafe  before  between 

mro  court,  RQ^ye  and  Bond,  and  the  judgment  was  affirmed*  and  this  matter 

and  was  1    ,  •      .»  11^° 

'40  &  41       amended  m  the  record.  J 
EUz.    The  Cafe  of  Payiie  v.  Heaton. 

•  Palm.336.  ^  j^  If  ;^  fi,g  venire  facias  a  juror  ht  called  Will  Brswne  de 
Br«dfordV  Hamtborne,  aild  in  the  dijlringas  or  habeas  corpora  Will.  Browne 
s.  c.  The  de  HampthorpCy  who  is  fworn,  yet  this  is  good)  becaufe  it  may  wdl 
ven.  focias  be  that  he  was  of  one  place  at  the  return  of  the  venire  facias,  and 
ibom  an'd'  ^f  another  place  at  the  return  of  the  diftringas  or  habeas  corpora, 
the  habeas  and  it  may.br  that  the  fame  place  is  known  by  one  name  as  well  as 
corpora  was  the  other y  and  by  the  common  law  die  place  of  the  habitation  of  t 
Twa^  and  j"^^*"  ^^'^^  ''^'  of  neceiTity  to  be  expreffed,  nor  was  in  ufe  till  the 
judgment  Jlatiite  infiicUd  a  penalty  upon  the  jheriff  for  not  doing  thereof  \  but 
affirmed.—  jt  is  a  good  panel  though  no  place  be  expreffed.  Hill.  20  Jac 
pL°a.  Br^^.  B.  R.  between  *  Radford  and  Ramfcy,  adjudged,  the  which  in- 
ford  V.         tratur  and  then  a  record  was  (hewn  14  Jac.  B.  R* 

Ramfey,      between  f  Stanhopp  and  Stanhopp,  Rot.  612.  where  a  juror  was 
jud'rment      i^^ni^d  in  the  venire  facias  John  Collington  de  Gartlington^  and  in 
affirmed,      the  habeas  corpora  John  Collington  de  Cortlington,  and  he  was 
fCro.  J.  fworn,  and  yet  adjudged  good  in  a  writ  of  error  for  the  caufc 

B.R.  S.  C.  and  judgment  affirmed.— -Palm.  337.  S.  C.  cited  as  refolvcd  that  it  was  no*  entr. 
•——2  Roll.  Rep.  III.  S.  C.  cited,  and  S.  P.  refoJved  accordingly,  where  the  venire  facias  wm 
J.  S.  of  Ififiow  with  a  (w,)  and  the  diftringas  was  J.  S.  of  Itt/lon  with  a  (n,)  if  it  ajipcars  by  eata- 
mioatioD  that  it  was  the  fame'perfon  that  was  fworn,  and  gare  bis  verdict,  it  Ihould  be  amended. 
Trin.  17  Jac.  B.  R.  Anon. 

In  the  veiiire  facias  a  juror  was  returned  by  the  name  of  y.  S,  tf  Abbotfatif  and  in  the  diftriogat 
he  was  returned  by  the  name  of  J,  S.  of  Ahbtitjony  and  it  was  Awarded  to  be  amended.  Cro.  E.  xtt* 
pi.  39.  Mich.  33  &  )4  Eliz.  B.  R.  Cotton's  cafe.  '  So  in  the  ven.  facias  a  juror  was  named  «/ 
Hujiy^  and  in  the  diftringas  was  named  of  Eurfi^  this  was  awarded  good,  and  the  pUintitf  bal 
judgment.    Ibid,  cites  it  a^  the  fame  term,  Mortimer  v.  O^er. 

J«-  ?'5- 1^  [8.  In  a  Writ  of  dower,  if  in  the  venire  facias  a  juforTjc  caBeJ 
▼.  Drake  ^omas  Andrews^  and  in  the  habeas-  corpora  he  is  called  lb  aUb^ 
Pafch.  9'     but  277  the  panel  of  the  habeas  corpora  he  is  called  Thomas  Andrtft% 

Car*  B.  R«  ioA 
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VbA  by  this  naqfie  fworn,  yet  if  upon  the  examinatign  of  the  iherifF  i^ems  to  be 
it  appears  that  this  i^as  the  fame  man,  it  (hall  he  amended ;  for  it  3'  p ' J^"^ 
*]&aUone  in  found.    Pafch.    8  Car.  B.  R.  between  Prewel  and  notappw-. 
JDrake,  in  a  writ  of  error  upon  a  judgment  in  banco  adjudged,  — Cro. 
this  being  affigned  for  error.}  ^-  s^o-  p'^ 

^      •  Drake,  feems  to  be  S.  C.  but  S.  P.  doe     ot  appear. 

[9.  If  Robert  Moore  be  returned  upon  the  venire  facias  and  di'  5R«P'4** 
firingas^  but  in  the  panel  before  the  juftices  of  nifi  prius  by  miflake  ^  ^- Mich, 
he  is.  named  Robert  Mawre^  and  fo  upon  the  poftea,  yet  if  it  ap-  euz.  b.R. 
pears  upon  examination  that  his  right  name  was  Moore^  fo  that  he  '^^  Coun. 
was  well  named  in  the  venire  facias,  this  (hall  be  amended;  but  I^^jf^^Sf" 
otherwife  it  had  been  if  he  had  been  miiimmed  in  the  venire  facias.  if  ^  * 
Ca  5.  Earl  of  Rutland  42.  refolved.]  juror  at 

this  day  be 
mfnrmtd  if!  ibe  pome/  of  the  venire  facias,  tly>u^h  he  be  «;•//  nrtrnd  in  ajl  the  procefs  fuhff tent  ^  it  caoiiOC 
.be  imeodcd.    5  Rep.  42.  b.  fays  it  wa;;  fu  adjudge  U  Mich.  35  ic  36  £lis.  B.  R.  iu  CoweU's  cafe. 

[  10.  If  in  the  pannelofthe  venire  facias  a  juror  be  named  ♦Pj-  p^_-_tt^ 
Im  Cbeley  and  in  the  dtftrtngas  ^  poftea  Paulus  Chele,  this  fhall  not  (•)Fol.i9g. 
be  amended  upon  examination,  becaufe  he  was  mifnamed  in  the  ve-  ^-v-— ^ 
nire  facias^  which  was  the  ground  and  foundation  of  all ;  but  other-  t  S.C  cited 
wife  it  had  been  if  he  had  been  well  named  in  the  panel  upon  the  S^^i^gtl^* 
venire  facias  and  mifnamed  upon  the  diftringasy  or  in  the  poftea^  for  Cro.  k.  319. 
there  upon  examination  it  ihould  be  amended.  Co.  5. 42.  b.  f  Cod-  P^*  ?•  P^^cb. 
.well's  cafe,  refolved.]  3^  Eliz.^^ 

*— -"Goldsh,  iS4'  pi.  1*4-  Hill.  43  Eliz.  Brewfter  v.  Bcwty,  S,  P.  la  the  venire  facias  a 

jun^r  was  named  Jeroninnis,  with  a  fmgle  (m)  and  in  the  poftea  Juronimmus  (with  an  (m)  ton 
much.)  The  venire  cannot  be  amended ;  but  Coke  faid,  it  fhall  be  taken  for  Jeronimus  without 
aay  amendment.  Noy  140.  Sommers's  cafe.  The  venire  facias  was  Hicponymui  and  the  diilrin- 
.ps  was  Jenmiat ;  and  therefore  judgmecc  was  arrefted.  Mo.  76a*  pL  1059.  Trio.  3  Jac.  B.  E« 
Anoo.— See  pi.  5.  aad  the  notes  there. 

[  II,  If  Upon  tie  note  of  a  fine  the  proclamations  are  well  entered^  ♦So  it  is  w 

•but  upon  the  foot  of  the  fine  they  are  entered,  that  •is  prockmatio  JlJ^Ro^^buc 

tenta  tali  &  term.  13  proclamado,  where  it  ought  to  have  been  feems  to  be 

14  proclamaxio,  this  (hall  be  amended.     Pafch.  8  Jac.  B.   per  mifprinted. 

curiam.  1  T^^l''^'?" 

««-«See  the  divifion  of  amendment  of  fines  and  common  recoveries,  infra* 

[  12.  If  ^tibe  imparlance  roll  in  bank,  ^nd  the  plea  roll  vary  in  Hob.  246. 

matter  oi  fubjtance^  and  the  plea  roll  is  well,  but  the  defect  is  in  the  ^'J^^jS 

in^arlame  roily  although  the  imparlance  being  the  warrant  for  the  jac.  s.  c. 

flea  roll  it  cannot  be  amended  bv  the  plea  roll,  yet  if  it  appears  — Mot  ?9«« 

upon  examination  that  the  plaintiff's  attorney  gave  right  inftru^ions  §|*c.*idl 

to  the  clerk  it  jihall  be  amended.     Hobart's  Reports,  cafe  310.  be-  jmigcd  ac- 

tween  Lees  and  Arrowfinith  adjudged.]  cordingiy. 

^«Huit.  53* 
AiTowfinith*8  cafe,  S.  C.  fays  that  it  was  amended^  but  maizes  aq  mention  of  the  examination  o£ 
Cheattoroey. See  (F)  pi.  19.  S.  P. 

[13.  If  a  note  be  delivered  to  the  curftor^  and  the  plaintiff  B.  *  "^^^^y^- 
_.  nmmd'hsighty  but  the  curfitor  draws  /f,  and  names  him  A.  B.  xhc^^Vit 
gentlemapy  ajid  in  all  the  procefs  after  he  is  alfo  named  gentleman,  of  qua.  imp. 

Titoir  of  the  truth  thereof,  this  fhall 
y  2  be 


.u 


g^Ttuema/fj  «iiu  lu  <ut  ine  proceis  ancr  ne  is  aiio  n»nicu  ^ciiuc^uiaAi,  otqua.im| 

ytt  tipofi  e)cai9ination  of  the  curfitor  of  the  truth  thereof,  this  fhall  was  ^^cca^ 
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ofviMiam,  be  amended ;  for  this  was  the  default  of  the  curfitbr.  Mich.  8  Jac. 
hap^I^rld  B.  between  Sir  Lenthrop  Franke  and  Sir  John  Millecent,  adjudged, 
tothecour:  smd  there  Cited  alfo  the  fame  term  Perfcval  Hart's  cafe  adjudg<^ 
hy  the  cur-  Kobart's  Reports  164.  between  ♦  Brickbead  and  the  Biihop  of 
jicor shook  York,  adjudged  accordingly,  viccar  pro  vicar.  Sec  fame  c^fe 
[♦295]  Mich.  8  Jac.  B.  in  Co.  8.  156.  Blackamore's  cafe.  Sec  Hob. 
that  his  in-  ^^P"  ^7^'  between  t|  Oglethorpe  and  Mawd.] 

ilruAions  w^re  vic.iriam,  he  was  onlercU  to  amend  it  iti  open  eourC— Hob.  197.  pi.  t50b  S.C. 
but  S.  P.  does  not  appear         S.  C  cited  Lev.  3. 

II  The  writ  of  aflile  was  Ad  faciendum  recosnitionem  iUum,  whereas  it  fboUd  hare  been  (ilbnu) 

The  curfitor  made  oath,  that  a  note  by  him  produced  (which  was  right)  was  the  oripnal  note 

.  whereby  the  writ  was  made  ;  but  becaufV:  in  Pennington's  cafe,  i  r  H.  7.  the  like  fault  in  the 

.writ  would  not  be  amended,  the  court  would  be  advifed.    Hob.  128.  pi.  x6i.  S.  C.«->Mo.866. 

pL  1 1 96.  is  a  Ihort  note  of  S.  C.        S.  C.  cited  Lev.  2. 

Hob.  249.  J  14,  If  an  original  writ  of  eje^ione  firma  be  that  J.  S.  divijit  to 
s.  c.Vays  in  '^^  '"^^  hinA^  &c.  for  years,  &c.  where  it  (houid  be  iZ/jni/if,  thougfi 
general  that  the  word  (divifit)  be  a  Latin  word,  for  it  fignifies  to  divide,  jet 
the  word  becaufe  it  appears  to  be  the  default  of  the  curfitor^  he  maj  be  luf- 
watamen  -  jfej-gj  ^q  come  into  court  and  amend  itj  and  he  being  decrepit  and 
^rownl.  not  able  to  come  his  fervant  may  do  it,  Pafch.  17  Jac.  d.  be- 
130.  s.c.  tween  Marfb  and  Sparry  adjudged.  Hobart's  Reports,  cafe  324. 
ctt        ^e  cafe.]       . 

was  ordered  to  amend  it.  So  in  eje^ment  where  the  record  of  nifi  piius  was  6  acras  pjr- 

turx  with  an  (r)  intlead  of  (s)  it-was  ruled  per  cur.  that  it  (hould  be  amended  and  made  pafturc 

'according  to  the  record,  U  being  but  the  niifi$rifion  of  the  clerk.  Cro.£.  466.  (bis.)  pl-i}. 
Pafch.  3S  Eliz.  B.  R.  Bedel  v.  Wmgfield. 

Adlioa  upon  the  cafe  upon  a  promife  in  confideration  the  plaintiff  would  affcerere  inflead  of 

'^errfy  4cc.  It  was  moved  in  arreft  of  jud^m^nt,  and  the  court  tjavc  dire^ions  to  lee  if  itww 
right  as  to  the  roll.  And  per  Twifd.  dijlru'-ltonem  inftead  of  Afi*uflmntiry  and  vacearia  inftead  of 
vicaria,  could  not  ifc  helped,     x  Mod.  15.  Mich.  21  Car.  i.  Fettiplace's  cafe. 

•Hob.  129.  [  i^.  If  G.  G.  Efq\  is  bound  in  a  Jfatute  merchant^  and  after  is 

s.  c.  ac-  ^^^^^  knight  and  baronet^  and  after'  a  certificate  is  made  by  the  mayor 
cordingiy.  into  the  Chancery,  and  upon  this  a  capias  is  awarded  etgainft  G.  G. 
-—So  j^j  as  he  is  named  in  the  ftatute ;  and  this  is  returned  in  banc«H 
baronet^  and  upon  this  feveral  extents  awarded,  which  were  executed  and 
wasfuedby  returned,  where  the  capias  ought  to  have  been  againft  G.  G* 
the  name  of  militem  &  baronettum,  qui  per  nomen  G.  G.  armigerum  recog' 
knight  anil  "^^it,  &c.  this  cannot  be  amended  becaufe  it  is  not  the  default  of 
baronet,  the  clerk,  becaufe  this  was  matter  which  ought  to  come  from  the  in" 
whereas  he  formation  of  the  party,  Hcbart's  Reports  173.  Sir  G.  Griflcy's 
St^dl    cafe,  adju4ed.] 

the  court  held  it  not  amendable.  Vent.  1 54.  Mich.  23  Car.  a.  B.  R.  Sir  William  Hicks's  cafe 
■       2  Keb.  824.  pL  45.  S.  C.  adjudged  for  tJie  de£endant. 

Inejea-  j"  i5^  In  an  a£lion  upon  the  cafe  upon  a  promife  for  scares  fiH 

paper  look  '^  ^^  plaintiff'  declares  that  he  fold  tres  virgatas  AngliceyZ/i,  ani 
was  right  omits  tfic  word  ferici^  and  after  a  verdift  for  the  plaintiff  upon  cxai- 
(viz.)  Mram  mination  of  the  clerk  that  the  word  (ferici)  was  infertcd  in  tbi  ; 
the^J'ri^ra^  P^P^^  draught j  and  fo  the  party  not  deceived,  it  was  amended  by 
tkn  upon  tht  the  paper  draught,  for  ijiis  was  merely  the  default  of  the  ckrk* 
//r  ws  ill,  Mich.  5  Car.  B.  R.  between  Young  and  Skipwith,  per  curiaio, 
«.rr^;  this   adjudged.] 

was  amended  by  the  paper-book,  and  this  diflfercnce  was  taken,,  that  wher^  there   is  a  p^p^^-^^ 
in  tbt  ^^fjiu  wliich  i>  right,  all  (hall  be  amended  thereby,  but  if  ibero  be  no  p.(i«er.buok.  'and  t&« 

•   4         .  5  a 
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Wllxipon  the  file  be  ill,  there  fhall  be  noiimendment.    Palm.  404.  Pafch.  i  Car.  B.  R.  Todman 

v.Ward. And  at  another  day  die  court  agreed  that  the  amendment  (huuld  be  according  to 

the  papcr-lKjak  which  was  with  the  plaintilF's  attorney,  (there  being  no  declaration  with  llic 
derkof  the  papers)  and  thereupon  cius  aitornies  on  both  fides  were  appos'd,  (the  paper-book 
being  now  hghr)  vvhelher  it  was  amended  after  the  defendant's  attornt:y  fet  his  hand  to  it,  who 
laid  that  it  was  not,  whereupon  it  was  adjudged  tu  Ke  amended.    PJm.  405.  S.  C.— Lat-  58. 

S.  C.  but  nut  fo  full,  but  (ays  it  was  amended. D.  260.  b.  Marg.  pi.  24.  cites  S.  C.  fays  the 

«lilference  taken  was,  th;tt  it  Ihould  be  amended  by  the  paper-hook  in  tlie  ofiice  of  the  clerk,  but 
not  if  it  was  anotlier  paper-book,  and  the  bill  upon  the  file  ill.  Lat.  86.  Trio,  x  Car. 

AorOQ.  S.  P.  and  feems  to  be  S.  C.  hut  fays,  th.n  afterwards  per  cur.  the  amend- 
nent  ihall  be  by  the  paper-book,  which  was  with  the  plaintiff's  attorney,  hecaufe  T  206  1 
there  was  no  declaration  with  the  clerk  of  the  papers ;  and  thereupon  the  attornies  L  V  J 
bothof  plaintiff  and  dcfendaiU  were  examined  in  court,  whether  it  was  amended  after 
the  defendant's  attorney  had  fet  his  hand  to  it,  and  becaufe  I  hey  laid  that  it  was  not,  judgment  wag 
that  it  be  amended.  After  the  firA  term  you  may  amend  the  imparlance  roll  by  the  oflice  pa{)er. 
bock,  becaufe  that  is  iiiflru^ions  to  the  protlumotary  to  enter  up  the  imparlance  n^ll ;  and  there- 
.  fore  that  is  equally  apncndable  as  the  original  is  by  the  inflruflions  given  the  curfitor;  but  this  is 
doae  on  the  oath  of  the  defendant's  attorney,  .^s  in  Blackmort's  cafe  ;  [and  in]  *  Chamberlain's 
cafe,  to  amend  the  writ,  oath  muft  he  made  that  the  paper-bouk  has  not  been  altered  fmce  the 
defendant's  attorney  has  put  his  h;ii:d  to  i  ,  which  he  always  docs  when  he  joins  in  iifur.  or  de- 
murrer, and  this  amendment  feems  to  be  re.»ft)nable,  hecaufe  the  defendant  has  not  mifled  or 
deceived.  In  B.  R.  they  will  amend  both  the  bill  and  the  roll  of  the  ofSice  paper-book,  becaufe 
this  i^inftnidioii  fur  makint;  them  both  ;  hur  they  cannot  amend  from  any  other  p.<per-book, 
becaufe  fuch  book  is  not  inftructions  left  in  the  office  to  make  up  the  roll  and  bill,  iiut  where 
there  is  no  office-book,  as  where  the  general  ilTiie  is  pleaded,  it  feems  they  (lididd  amend  either 
the  bill  or  tlie  roll,  by  the  declaration  of  which  they  gave  the  defendant  a  copy,  becaufe  fuch  de- 
claration is  the  only  inflru<Slion  :o  the  clerk  of  the  office  to  enter.  G.  Hifl.  of  C.  B.  ii5.  '  ■  ■  ■■* 
•  See  (F)  pt.  ]6.  S.  C.  in  the  notes  there. 

[17.  If  in  a  writ  oi  debt  againji  an  executor  upon  an  ohligation  it  Hob.  251. 

be  kid  in  the  writ  to  be  made  in  the  county  of  the  city  of  Torky  and  \[\^^i^Uo» 

in  i^Q  imparlance  roll  the  margin  is  Civit'  Eborum^  but  the  declaration  s.  c  — - 

is  that  the  teftator  apud  villam  novi  cajlri  fuper  Tinam  concejit  fe  Brownl.66, 

tcneri,  &c.     But  in  the  plea  ♦  roll  it  was  well,  fcilicet,  that  the  ^,~*^^ 

te/iator  concefftt fe  teneri  apud  civitatem  Eborum^  the  imparlance  roll  *^^'*?9> 

inall  not  be  amended  according  to  the  original  writ.     Hobart's  ^ 

Reports  cafe  ijo,  between  Fetherilonhaugh  and  Topfal,-per  cu-  y.Vapfa^^ 

riam.l  S.C.  accord- 

ingly.— 
The  Imparlance  roll  cannot  be  amended  by  the  original  writ,  becaufe  the  original  writ  is  the  au- 
thority on  which  the  court  proceeds,  which  the  plaintiff  muft  profecute  ;  for  otherwife  he  does 
not  proceed  in  tfiat  caufe.  If  the  count  varies  in  f(;rm,  :hc  defendant  may  plead  ic  in  abatement, 
for  hehat>  abated  his  own  writ  by  profecuting  it  in  a  different  manner;  hut  if  it  varies  in  fubftance, 
the  defendant  may  move  it  in  arreflof  judgment,  becaufe  he  has  no  authority  to  proceed,  having 
prufiscuted  a  different  matter  from  that  which  the  writ  has  given  authority  to  the  court  to  take 
coenjzance  of.    G.  Hift.  of  C  B.  116. 

[18.  If  an  habeas  corpus  be  to  have  the  jury  fummonitos  in  curia  Cro^-  J-  89» 
nuper  regime^  and  after  the  dijiringas  is  to  dijirain  the  jury  fummo-  ^nt'^Jjcs 
nitos  in  curia  noftra^  and  after  judgment  is  given,  this  is  error  not  v.  Beckin-. 
amendable,  for  the  jury  cannot  be  fummoned  upon  any  other  writ  ^aw,  s.  c* 
.  but  the  venire  facias,  and  afterwards  they  are  attached  anddiftrained  fa^-J^J^vas^ 
and  not  fummoned.  Tr.  3  Jac.  B.  R.  7.  betwe«n  Knowles  and  returned  in 
Burtcnlhawe,  adjudged,]  dme'^'ll^d** 

after  iiv  King  James's  time,  an  hab.  corp.  was  awarded  with  a  tales,  reciting  Quod  habeat  cor- 
pora jnracorOm  fummomt'  in  curia  nuper  reginae,  and  becaufe  the  jurors  were  never  fummonetl, 
for  the  vcn.  fa.  was  the  firft  procefs,  which  is  not  any  fummons,  it  was  held  to  be  error,  and  the 
judgment  reverfed,  though  the  error  was  in  judicial  procefs,  and  it  is  not  aided  by  the  flat,  ^s  U.  8. 
aor  18  £U2.    For  the  one  procefs  ought  to  warrant  the  bther,  which  is  not  done  heie  ;  for  it 

cannot  -warrant  this  tales. D.  105.  b.  Marg.  pi.  16.  cites  C.  S.  but  feems  not  veiy  clear. 

?   C,  cited  Cro.  J.  161.  and  ibid  162.  pi.  16.  the  fame  was  ajjreed  per  cur.  to  be  good 
l3f^  £  lor  if  (be  bab,  corp.  ts  of  jurors  fummoned  in  curia  noiti-a  ic  <|Uod  ad  iUos  appouat  decern 

y  3  Ulc;., 
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talcs,  the  i&eriif  had  no  authoritf  apponere  decern  tales,  but  to  the  jurors  firft  fommMed  H 
curia  regis,  and  there  were  not  any  fuch ;  fo  as  what  he  did  was  without  warrant.  But  where  ia 
the  principal  cafe,  which  was  Pafch.  5  Jac,  B.  R.  Comyn  v.  Kyneto,  a  venire  facias  iflfued  in  the 
reign  of  queen  Eliz.  and  a  diftringas  thereupon,  and  an  alias  dihringas  iflued  in  the  time  of  kiof 
James,  Quod  diftringat  juratores  iiuper  furomonitos  in  curia  noftra,  whereas  it  ought  to  ha?e 
been  in  cur.  nuper  reginz,  and  a  trial  was  had  by  the  fame  jurors,  Popham  and  3  other  judges^ 
contra  Williams,  lield  that  the  writ  was  amendable,  and  judgment  was  affirroedd-  "Jcnk.  31 3* 
pL  100.  S.  C.  adjudged  good  and  amendable,  and  affirmed  in  error.— —In  the  cafe  above  wai 
cited  Goodwin's  cafe,  as  adjudged  in  the  Exchequer,  where  a  ven.  fa.  was  awarded  in  thequeen'tf 
time,  and  a  dijtringas  nvitb  nifiprius  in  K.  James  I.'s  time,  reciting  Quod  diftringat  juratores  nuper 
fummooitos  in  curia  noflra,  whereas  no  fummons  had  been  hut  in  the  queen's  court  only,  and 
trial  thereupon,  and  judgment,  but  reverfed  for  this  caufe  in  error.  And  four  juilices  held  this 
cafe  to  be  good  law,  but  that  it  differs  from  the  faid  cafe  of  Comyns  v.  Kyneto ;  for  this  cafe  it  of 
a  diftringas  with  ni(i  prius,  which  1;  a  Jfucial  authority  10  the  juft'tctf,  who  being  juitices  by  that  fpe- 
ciad  commiiBon,  and  not  having  authority  to  take  any  jury  but  fuch  as  wa^  fummooed  before  in 
curia  regis,  there  being  no  fuch, .  the  trial  by  another  jury  was  erroneous ;  whereas  in  tbe  fttd 
cafe  of  Comyns  v.  Kyneto,  the  juftices  of  Durham  (where  the  judgment  was  given)  are  original 
judges  of  the  wliole  record,  and  had  it  before  them  at  the  time  of  the  trial,  and  tha 

[2  G'7  1    ^^^^  being  good  is  a  fufiicient  warrant  to  them  for  the  trial,  and  the  writ  beinf 
7/   J    variant,  it  might  be  amended  there,  and  fo  may  well  b^  amended  here ;  and  tboogh 
the  trial  is  there  by  part  of  the  tales,  yet  that  utes  was  awarded,  and  rctamed 
by  command  of  that  court  and  view  of  the  roll,  and  not  upon  the  writ,  and  therefore  is  good 
enough. 

Yelv.  ,a  [  jg.  But  if  jf.  S.  is  bail  for  J.  /).  in  an  a^on,  and  be  fuet  mt 

6-  Rdocfl  ^^^^  querchy  and  upon  this  tl  [cite  facias  which  recius  the  audita 

not  appear,  querela^  and  the  capias  againfl  the  principal^  and  the  return  tbcreoi) 

*— Yelv.  -which  capias  was  awarded  in  the  time  of  queen  Elizabeth^  and  tbc 

but  S.  P.  fi^^^  facias  recites  it  to  be  per  breve  domina  regina  Anglic  vicecomiu 

does  not  ap-  noflro  de  S,  dlreSfumy  which  is  to  the  (herifF  of  xht  king  who  if 

pear dead ;  this  (hall  be  amended ;  for  it  is  the  default  of  the  dcrfc 

^Jl^t  ^^^^'  3  J^^-  ^-  ^'  between  Bams  and  Worlich,  adjudged.] 

bul  S.  P.  does  not  appear. Noy.  41.  S.  C.  but  S.  P.  does  not  appear.-^^Jenk.  248:  pi.  39- 

S.  C  but  S.  P.  does  not  appear.— S.  C.  &  S^  P.  cited  Arg.  1  Ld.  Raym.Rep.  1058.  and  admit- 
ted  by  Holt  Cb.  J.  becaufe  it  was  a  bad  writ,  and  the  fault  was  in  the  body  of  the  writ. 

« 

[  20.  If  an  executor  brings  an  aAioh  of  debt  upon  an  obligation^ 

againft  %  Lord  Marquis  of  JVincheJier^  and  charges  him  as  fen  and 

heir  td  bis  father  JV.  Lord  Marquis^  and  makes  the  ufiial  dulara* 

tion  againft  him,  and  in  the  end  diereof  fiews  that  hecaufe  tbe  deU 

was  not  paid  by  J,  the  father  nor  by  %  the  Jon^  he  hath  brouriiC 

'  this  a&ion,  where  it  ought  to  be  by  ff\  the  father^  &c.  and  after 

judgment  was  given  for  the  plaintifF,  and  error  brought,  this  ihatt 

be  amended.    H.  38  Eliz.  B.  R.  between  Fitch  and  the  hoA 

Marquis  of  Wincheftef)  adjudged.] 

Cro.E.2o4«       [21.  In  a  replevin  by  original^  if  the  defendant  in  the  writ  is 

fhit^after^"  ^^^'^^"^  JVhore%vood  with  a  (W.)  and  in  the  count  Horewood  wiitiowt 

▼en^ait     2  (^-)  ^>^  ^^^  ^  amended  after  verdi£i,  for  this  is  all  904  in 

was  held     found.     (M.)  32.  33  Eliz.  B.  R.   between  Bradly  and  Whores 

'^^^thifaTd     ^^^'  adjudged;  but  it  does  not  appear  diat  it  was  amended.] 

£ng  this  variance ;  for  it  is  as  if  there  was  no  original  which  is  helped  by  tbe  ilatutt  1  ad  if  it  bf 
faid  a  variance,  it  may  be  amended ;  and  the  plaintiff  had  judgment. 

If  a  decia-  [  22*  In  an  aHion  againji  Henry  B.  if  the  defendant  infarkf  If 
M^ft^  B.  '^  *^^"^  °^  Richardy  but  in  the  reft  of  the  pleadings  he  is  nazDcd 
and  he  im-'  bj  his  true  name,  this  fliall  be  amended.  Hill.  43  Elis.  fi^  K* 
parts  by  the  Dfury's  cafe,  adjudged.] 

name  of 

K.  B.  bat  pleads  by  the  right  name  J.  B.  this  is  no  material  faulty  becanft  it  is  m\f  a 

n 
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finance  from  oite  term  to  another;  axid  b^  pleadit^  by  the riglit  name^he  acknowledged  be  im« 

parled  by  a  wrong  name.    G.HifL  of  C.  B.  117. 

[  23.  But  otherwlfe  it  had  been  if  his  name  had  been  mi/iahn  in  See  Cro.  J. 
the  beginning  ofthepUa\  for  then  it  had  been  matter  of  mbftance.  i!>i{!'/7' 

mi.  43  Eliz:  B.  £]  •  rMr 

lips  V.  Hu- 
gre,  S.  P.  and  held  not  amendable.— ^Yelv.  ^S.  Hughes  y*  PbdipSy  S.  C. 

[24.  In  ah  a£lion,  if  in  iomt  part  of  the  record  the  defendant  be  Inthedi- 

named  Segear^  and  in  another  part  of  the  record  Segar^  this  (hall  SSendant^ 

be  amended,  for  thefe  are  idem  fonantia,     Mich.  14  Jac.  fn  Ca-  was  named 

mcra  Scaccarii,  adjudged.]  (Sbacraft) 

but  in  the 
Venire  facias,  and  all  the  other  proceedings,  he  was  truly  named  [Sluicroft]  and  it  was  ordered  t« 
be  amended;  for  per  Wrfly,  the  diftcrcncc  hrrc  is  little,.' and  in  fome  countries  (a)  is  founded 
for  (o)  and  fo  is  not  material.    Cro.  £.  258.  pi.  3S.  Mich.  33  &  34£liz.  B.  R.    Denner  v.  Sha- 
croft. 

Vtmrt  fa:ias  was  "Poufznbyf  and  fo  was  the  diftringas,  but  in  the  names  of  the  jurors  returned  it 
^vPatfanly^  who  wasfwom,  and  therefore  it  was  obie«5ted  to  be  another  nam« 
than 'was  returned,  fed  non  allocatur ;  for  it  is  not  another  name,  the  difference     T  oqR  1 
being  only  in  the  fumame,  and  there  is  fmall  difference  in  the  found,  efpecially  in     L      V      J 
the  country  where  A.  is  many  times  founded  as  O.  or  U.  and  fo  no  material  dif*  » 

fercncc.    Cro.  J.  353,  354.  Mich.  12  Jac.  B.  R.  Muf^rave  v.  Wharton/    '•' 

[  25.  In  an  adlion  upon  the  cafe  by  A,  if  the  plaintiff  declares  that  *  The  »^- 
K  the  defendant  impofed  the  crinu  of  felony  to  the  pldintiS for  ^eal-  hj^lw  ^or, 
iftg  a  mare  ipfius  A,  who  was  the  plaintiff  but  he  intended  the  de-  pus  of  one' 
fendant,  after  verdidt  for  the  plaintilF,  yet  this  (hall  not  be  amended,  committed 
becaufe  this  is  *  matter  of  faSf^  for  it  may  be  true.     Hill.  14  Car.  ^^^^f  ",J*» 
B.  R.  between  Miller  and  adjudged  per  curiam,  and  after,  commti- 

thc  fame  term,  the  judgment  was  reverfed  for  this  caufe  in  Camera  went,  and 
Scaccarii  in  a  writ  of  error.]  «!r^i; 

-*  was  neld 

infufficicnt ;  and  on  motion  to  amend  it  Dodcridge  J.  faid,  that  matter  of  form  merely  in  a  re* 
tnrn  is  amendable,  but  not  matter  of  fadt  which  goes  in  juAlAcation  of  the  imprisonment  and 
4be«    2  Bttlft.  259.  Mich,  iz  Jac.  Alphoufo  v.  the  College  of  Phyficians. 

[  26.  If  a  dyiringas  ifllies  apponere  thereto  decern  talesj  this  is  Cro.  J.  89* 

enror  not  amendable,  for  they  cannot  be  appofed  but  to  the  firft  jury  S^'  ^^' 

fummoned  by  the  venire  facias.     Trin.    3  Jac.  B.  R,    between  Beckin.  % ' 

foiowles  and  Burtenfliaw,  adjudged.]  fliaw,  s.  c. 

•^     **  butS.P. 

docs  not  appear.— Cro.  J .  i6t,  T62.  pi.  16.  S.  C.  cited  Arg.  and  agreed  per  Cur.  to  be  good  law. 
^*— See  pi.  18.  and  the  notes  tliere. 

[  27.  In  an  ^jeBione firma  by  John  Weeks  plaintiff,  againft  Thp^  r^^*—^ 

mas  Vealc  defendant,  if  the  defendant  pleads  Not  Guilty^  and  pnp^  *  ^^^  *®o» 

A&us  Thomas  (*)  fsmiliter^  where  it  Jhould  be  &  praedidhis  Joannes  j   Tt    ~^ 

Similiter,  yet  this  mall  be  amended,  Mich.  10  Car,  B.  R.  between  an  inVrioc 

Weeks  and  Veale,  ^dji^dged  per  curiam,  this  being  moved  in  ar-  court  by 

reft  of  judgment  after  g  verdift  for  the  plaintiff,  where  the  courfe  JohnVita 

of  the  King's  Bench  is  not;  to  enter  any  continuances  till  iffue,  and  j5mes  ViUj^ 

after  before  judgment  to  enter  all  the  continuances  upoif  the  roll,  the  de- 

though  no  continuance  be  eqtred  after  iflue  before  judgment,  but  ^^J^^V^  j^.. 

a  judgment  is  cntred  without  the  entry  of  them,  yet  this  fhall  be  acSt&  do? 

Y  +  amended^ 
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hoc  ponic     amended,  for  It  Is  the  default  of  die  clerk.    Tr.  i6  Jac.  B.  Sir 
Pitmna,       Gcorge  Trencher's  cafe,  adjudged.] 

and  iifue  was  Et  praedi^us  Jacobus  fimiliter,  indead  of  praedtfli  Johannes.  Judgment  was  given 

for  the  plainciffy  and  this  adfisned  fur  error ;  and  all  the  court  held  it  amendable  by  8  H.  6.  and 

judgment  a^rmed.     Cro.  £-  4?c.  pi.  4.7.  Mich.  :37  5c  ^S  Eliz.  B.  R.   Tohn  Vita  v.  Tames 
.Vita.  t:>^    i     T  J  J 

In  afTumpiit  found  for  the  plaintifFit  was  moved  rn  ft.iy  of  judjpnent,  becaufe  the  record  w^  en- 
tered, &  fr^diSm  Tbo,  Vtnit per aUofHatumfuumf& prectiid.  y» p<r  titttu-nntum fuumf^ prjeStut  Thomas 
dcfen^tf  Sec  et  fra^A&,  Tbetnaifmiiiur,  and  fo  as  John  never  pleaded,  and  fo  no  iffue  was  joined. 
It  was  holden  by  the  court,  that  it  was  but  the  mirprifion  of  the  clerk,  and  well  amendable  after 
T^rdiA;  for  it  Ihall  be  intended  the  defendant's  plea,  and  only  the  mifentry  of  the  clerk,  and  fo 
k  was  amended,  and  judgment  for  thepUintiff.  Cro.  £.  904.  pL  7.  Mich.  44  &  43  Etiz.  B.  R. 
RuflTell  V.  Grange. 

In  debt  againft  John  M.  as  executor  of  J.  S.  he  pleaded  Plene  admtniftravit,  the  plaintilf  re« 
plied,  Et  pr^tdiflus  tViUiefmui  dieit  ^uod  pruedt^ui  IVtUielmui  baltt  hoiUf  &c.  and  fo  puts  William  for 
John,  and  iflue  was  joined,  et  pnedi^us  Johannes  fimiliter,  after  veriliA  for  the  plaintiif  all  the 
court  held  it  only  the  default  of  the  clerk,  and  awarded  1 1  to  be  amended,  and  judgment  for  the 
plaintiif.  Cro.  J.  67.  pi.  7.  Pafch.  3  Jac  B.  R.  Birton  v.  Maiidell.-— —  Yelv.  65.  Birket  ▼.  Mao* 
ning,  S.  C  accordingly.— ^Brownl.  57.  S.  C,  accordingly. 

The  condition' of  a  bond  was  to  fave  harmlefs  from  payment  to  M.  S.  The  iflVie  joined  was  Et 
frmdifi.  Mm  S^fimhttTy  ini^cad  of  Et  praediA.  ficr*  fimiliter.  Per  cur.  This  being  after  verJift, 
Ihall  be  amended.    Palai.  5x4.  Pafch.  4  Car.  2.  6.  K.  Rigg  v.  Wharton. 

If  on  an  iifue  .tendered  by  the  plainti^  the  defendant  joins  the  fimiliter  by  the  plaintiffs  name, 
or  the  plaintiff  joins  the  fimiliter  by  the  defendant's  name  to  an  iflue  tendered  by  the  defendant, 
this  (hall  be  amended,  there  beijig  a  negative  and  nfhrmative  before  between  the  plaintiff  ^d 
defendant,  wliich  k  the  p;«ttem  from  whence  the  joining  of  the  iifue  is  to  be  taken,  there  is  a 
fafficient  copy  from  whence  this  may  be  amended,  it  being  a  plain  miftake,  from  the  natore  of 
the  thing>  of  one  man's  name  for  another.    G.  Hid.  of  C.  B.  119. 

r-     •»  In  error  to  reverfe  a  judgment,  the  error  aifigned  was,  that  there  was  ■•  j^ 

iOQ    I    J7in€d\  for  it  was  Et  pracdi^us  yofepbusjimiiterf  inftead  o^ pnrdi^ui  Rohertui ;  and  of 
"^  "^     the  fame  opinion  was  Roll.  Cli.  J.  and  tliat  it  could  not  be  amended.    Sty.  113. 
Trin.  x^  Ch|r.  Pitcher  v.  Syramons. 

[  28.  In  trefpajs  for  an  affault,  battery,  and  imprifonment,  vi  tf 
armisy  if  the  iifendant  quoad  vi  ^  armis  pleads  Quod  ipfe  eft  inde 
culpablUsy  where  it  ought  to  be  non  culpabilisj  and  quoad  refiduum 
tranfgreffionis,  he  pleads  ajpecial  plea  after  judgment  as  a  miftake, 
it  fhall  be  amended ;  for  this  is  but  matter  of  form^  and  the  de- 
fault of  the  clerk.  Trin.  7  Jac.  Scaccario,  between  Nois  and 
Jackman,  per  curiam.] 

[  29.  In  trefpafs  for  a  trefpafs  done  ultimo  die  yunii^  1  Jac,  if  the 
plaintiff  in  the  replication  fays  Quod  pradiHo  ultimo  die  junii  anno 
•  5  yac,  where  it  ought  to'  be  primo  according  to  the  declaratiois 

after  verdi£l,  and  judgment  for  the  plaintiff,  it  (hall  be  amended } 
for  pnediflp  ultimo  die  Junii  had  been  fufEcient  without  expreffing 
the  year,  and  then  the  falfe  expreffing  what  was  not  mceffarj  (hall 
not  vitiate  ^^  pleading.     Trin.  7  Jac.  Scaccario.    Louworth's 

cafe.3 
In  debt  [  30.  In  trefpafs,  if  the  defendant  pleads  his  freehold,  to  which 

a^aioft  an     ^^  plaintiff  replies  and  traverfes  it  &  hoc  petit  quod  inquiratur 
alramiftra-  «^     .  j  •    •  j  e^  r    'i^         1         •     n     u  l 

tor,  ilie  de-  pe»  patnam,  and  it  is  entered  l5  auerens  ftmtuter^  where  it  Jbould  be 

fendant        &  defendens  fimiliter^  and  fo  no  iflue  joined,  this  fhall  be  amended, 

FulT^lmi.  ^^^  ^^^^  ^^^  ^^'^  ^^^^"^^  ^^  ^^  ^^^^^'     ^■^'*'  5  *-^^^'  ^-  ^-  ^* 
DjAered.    *  tween  Brown  and  Cleave,  adjudged  after  a  verdi^.     10  H.  7.  23* 


PUintiffre-  b.  fevcral  cafes  there  cited  accordingly,  ii  H.  7.  *  2.  D.  9  El«- 
piird  that  ^60,  261.  adjudged.  Co.  8.  Blackamore  161.  o.  where  it  was  {* 
n<*^tcf  be      pradiiV  fimiliter  J  onutting  the  Chriflian  nanu  of  the  party  who  join- 


barred  by     ed  the  ifliie.] 

any  thing 

faid  per/r^(&?.  IVdlUinrnM  (the  defendant ;]  for  he  faid  that  pr^diSus  Johamts  babtt^tS- 1* 
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traiimSf  &r.  Mint  diverfa  homa^  ^e.  (ff  boc  pttit^  &f.    This  fluU  ba  amended  t  for  It  a  oidy  tlii» 
default  of  Che  clerk;  per  curiam.    Yelv.  65.  Trin.  3  Jac.  B.'  R.  Birket  v#  Manning. 
*  Sec  (D)  pi.  9.  and  the  notes  there.  . 

[31.  In  an  adion,  if  the  ventre  faciei  be  Ftcecomti  London  la-  ^^\  **• 
lutem,  &c.  pracipimus  tibl  quod,  &c.  where  it  Jhould  be  praecipimus  ^Stl?s!c. 
vobis;  after  verdid  this  (hall  be  amended,  for  it  is  the  default  of  and  the  * 
4e  clerk.     Mich.  38,  39  Eliz.  B.  R.  Rot.  211.  between  During  writwa* 
and Rctrel,  per  curiam.     Hill.  39  Eliz.  B.  R.  adjudged.]  t^^u^nt 

as  )t  were  a  jadicisl  wrii>  it  ought  to  enfue  the  other  proceedings,  and  it  was  held  amendable. 
— Cro.  E.  5^  3  pi.  1 1.  Durnilnt;  v.  Ketle,  S.  C.  and  becaufe  it  was  a  judicial  writ,  it  was  or- 
dered to  be  arjcnded,  and  the  phitiCiff  had  judgment.  Noy  61.  S.  C.  accordingly.— -~S.  P« 
Comyns's  Rop.  ?8o.  581.  pi.  452.  Trin.  11  Geo.  2.  Anon. 

The  writ  of  inquiry  of  damages  dire<5ted  to  the  (heriff  of  London  was  Quod  Ifwratf  where  it 
Ihou'-'  bs  iifuiraftty  there  being  z  fheriffs;  but  ic  was  ordered  to  be  amended*  it  being  only  tho 
default  of  the  c'e^k.    Cro.  £.  677.  pi.  6.  and  709.  pi.  31.  Trin.  and  Mich.  41  Eliz.  B.R«  Lewfoa 

V.  Riddlefton. So  where  the  writ  diredled  to  him  was  £t  quod  AsA^/,  where  it  ihould  b» 

habtatiif  it  was  amended.     Cro.  £.  ^i  8.  pi.  5..  Mich.  40  &  41  Eliz.  B,  R.  Berry  v.  Lain. 

[  32.  If  a  venire  facias  be,  &  habeas  ibi  hoc  breve-^  without  thefe 
words  nomina  juratorwn^  which  ought  to  be  in  of  neceffity,  for 
che  otherwifc  the  court  cannot  know  who  are  the  jurors,  nor 
whom  to  demand  to  be  fworn,  yet  after  verdid  it  (hall  be  amend- 
ed, tiiis  being  z  judicial  writ.  Mich.  32,  33  Eliz.  B«  R.  Taylor's 
cafe,  per  curiam.] 

[33.  If  a  venire  facias  be  dated  ^  7«'"'>  and  made  returnable  Cro.E.»oj, 
6  y«///,  a  day  before  the  date  of  the  writ,  this  is  not  amendable  pl*3S-Mich* 
after  verdi(5l.    Mich.  32,  33  Eliz.  B.  R,  between  Bexmet  and  Bla-  euz.  b!r. 
difli,  per  curiam.]  Gunnel  v. 

'^  -*  BradilhS.P.. 

and  feems  to  be  S.  C.  and  becaufe  this  was  a  judicial  writ,  and  may  be  returnable  de  die  in  dtemy 
it  was  held  it  may  be  well  amended.  Cro.  £.  20^.  pi.  35.  Mich.  32  &  ^3  Eliz.  B.  R.  Gunnel  v* 
firadifti.— -^Crn.  J.  162.  in  pi.  16.  Tanfield  J.  cited  S.  C.  where  a  venire  facias  bore  tefte  out  of 
term,  ^nd  this  being  affigncd  for  error  it  was  amended  and  made  to  accord  with  the  roll,  and 

the  joiJgmeni  was  affirmed. See  Grey  y,  Willoughby  S.  P. 

A  record  was  of  Trinity  term  and  an  award  upon  the  roll  to  try  the  iffne  re-     r  i| 

tnrnable  foch  a  day.  It  was  a(Tigned  for  error,  that  the  venire  bore  trjie  befort  IJfue  ^  3^  J 
/s/W,  and  where  the  award  u(>on  tlie  roll  is  wrong,  the  ftatute  of  JeoUils  will 
not  extend  to  it.  Powel  J.  faid,  the  (tat.  of  jcefm/s  will  not  btip  the  trroneout  award  of  the  cmatm 
This  was  a  writ  of  error,  and  error  afligned  was,  That  the  record  was  uf  Trinity  ttrmy  and  the 
venire  was  awarded  returnable  crafiiro  Trin'y  which  was  before  the  term ;  now  this  being  a  wroR|f 
award  of  the  court,  it  mud  be  intended  returnable  the  year  after,  which  is  an  erroneous  awiirA. 
<^  the  court,  and  then  there  is  nothing  to  award  the  writ  by>  the  roll  being  wrong.  The  couit 
ieemed  to  be  of  opinion  that  this  was  eiTor,  and  not  helped  by  the  ftatuces  of  jeofails,  Sed  ad- 
jornatur.    1 1  Mod.  S6.  Trio.  5  Ann.  B.  R.  Ld.  KingCale  v.  Comptoa. 

[  34.  If  a  writ  of  entry  dated  14  Februarii  be  returnable  crajiinef 
Purijicationis^  fo  that  the  tejle  is  after  the  return^  it  is  not  amend-^ 
able.     Pafch.  2.  3.  M.  129.  62.  adjudged.] 

[  35.  If  a  venire  facias  be  awarded  upon  the  roll  to  be  returnable  Ow.  6z. 
^abis  Trinitatisy  and  the  writ  is  made  returnable  6  days  afier^  g^^  S-'^cT 
fcilicet^  a  day  out  of  temiy  but  the  di/tringas  is  well  without  any  and  judg,  ' 
feult,  and  after  the  jury  impannelled  find  for  the  plaintiff;  this  mentaf- 
writ  of  vemire  facias  fhall  be  amended  by  the  roll,  for  it  was  the  SS"u  aid^ 
defeult  of  the  clerk  only,  for  the  roll  is  the  warrant  of  the  writ,  bythefti- 
Trin.  39  Eliz.  B.  R.  between  Chaundel  and  Grills,  adjudged  in  a  tute— 

ttfit  in  December,  which  was  out  of  term,  but  rttumnblt  in  the  next  term.    The  court  thought  this  no 
ffror,  but  only  a  mifconceiving  of  procefs,  and  iwlped  by  the  ftacute  of  jco£uls  after  verdi^. 

Mo. 


3QO  Sm^ndment  [and  JcQfails.] 

Ma  44t5*  pi  557.  Pafch.  37  Kli».  B.  R.  Grey  v.  Willougbby. Cro.  E.  4^7.  (bis)  pi.  24.  Wil- 

loughby  V.  Grcy» accordingly .——Ow.  59.  S.  C.  and  it  feeroed  to  th9  coiut  good  enough;  for 
though  the  venire  facias  was  not  good,  yet  if  the  diftringas  had  a  certiin  return  and  place 
therein,  and  the  jury  appeared  and  gave  their  verdi£^^  lb  that  a  verdia  was  had,  the  fiacntc  will 
aid  the  other  dsfedU,  as  in  the  cais  adjudged  between  Marsh  and  Bu  lpord,  where  the  venire 

bore  tefteout  of  term. Noy  57.  S,  C.  and  the  direrfuy  is  between  original  and  judicial  writs, 

and  judgment  was  afiirmed, 

j-„-*,  — I,       [  3^*  ^^  '^  ^^^  aivarJ  of  a  venire  facias  ttpon  the  roll  be  wefx 

FoL  201-  and  the  writ  of  venire  facias  wrongy  yet  this  fliall  be  amended  by 

^r— g '  the  roll,  the  roll  being  the  warrant  of  the  writ,  which  is  the  tf^  ^ 

Ow  62  ^^^  courtj  and  the  default  is  only  the  miftake  of  the  clerk.    Mich. 

cUesThome  3^5  39  EH^.  in  Camera  Scaccarii,  between  Thorp  and  FuUhaw, 

v.'PoUhawy  adjudeed  in  a  writ  of  error.    Cited  Trin.  '^Q  Eliz^  b«  R.l 

SiC.  accord-       ^      ^  ''^  -* 

iagly  in  the  Exchequer-ohanQbor,  but  fays,  that  if  the  roll  were  naught,  then  it  is  erroneous,  be« 
cnfe  the  venire  facias  is  without  warrant,  and  no  record  to  uphold  it,  and  that  f»  it  was  held  in 
the  caieof  Hongerford  v.  Bcfie^  ■  1  -S.  C<  of  Thorp  v.  Fulthawt  cited  by  Powys  J.  Mictk  3  Aaax* 
2  Ld.  Raym.  Rep.  1064. 

Yelv.  211.  [  2y,  If  the  writ  pf  venire  fa^iat  out  oftke  king^s  berub  be  Venire 
Cro.!. 2(;4.  ^^^'^  X2.1iberQ3  &  legalcs  hipoiines  coram  nobis  apud  Weftmonafit" 
pLio/odeil  rium  ubicunque  fuerimu$  in  AngUa,  but  the  roll  is  welly  (diket^ 
T.Moreton,  without  the  wpfd*  afud  Weftmnaftenumy  this  being  in  B.  R. 
HoJTTT"  *^^  ^^^^  ^^^  ^^  amended  by  the  roll,  for  this  is  h\xt  matter  ^ 
piTisVs.c.^/ifrw,  Trifi*  lij^ic.  B.  R,  bet^ei)  Or4e  apd  Mooreton,  ad, 

-— jenk.   judged,] 
306.  pi.  81. 

S.C.  but  in  neither  of  the  above  books  does  9.  P.  appear.— ^Buift.  119.  Si  C.  and  S.P.  agreed 
acoordingly^—7— Brownl.  150.  Meerton  v.  Oriby  S.  C.  U  S.  P.  lield  tliat  it  was  ooiy  thefookof 
the  writer,  and  ihould  be  amended. 

38.  Informedon  the  writ  was,  And  that  after  die  death  of  the 
donees,  and  John  fon  of  the  donees,  to  the  demandant  as  cojin  and 
heir  of  John  defcend',  5cc.  Upon  which  was  (hewn  to  the  court 
a  titling  made  by  the  demandant  to  the  clerk  of  the  Chancerjy  b) 
which  John  was  made  fon  Mnd  heir  to  the  donees,  &c,  and  prajed 
that  the  writ  may  be  amended,  and  the  court  took  order  that  the 
clerk  ihould  be  examined,  and  if  the  default  (hould  be  found  to 

f  ^01  1  be  in  the  clerk,  the  writ  fhould  be  amended.  Thel.  Dig.  225. 
lib.  i6.  cap.  6.  f.  22.  cites  Mich.  38  H.  6.  4.  and  that  fo  agrees 
22  E.  4.  47. 

39.  In  dcbty  if  the  clerk  of  the  Chancery  had  had  the  obligation 
tffitb  him  at  the  making  of  the  writy  it  is  amendable  if  there  be 
variance.  3ut  if  the  clerk  does  not  give  any  addition  to  the  de» 
fendant,  it  is  not  amendaUe.  Thel.  Dig.  225.  lib.  16.  cap.  6.  f.  23* 
cites  Pafch.  8  £.  4.  4^  and  22  £•  4.  21.  and  11  £.  4.  2. 

40.  If  an  original  writ  wants  a  legal  formy  this  being  the  igno- 
S^.  Palfe  ranee  of  the.  clerk,  i^  is  not  amendable  by  tbe  ^tute  8  H.  6.  cap. 
T^dtcs^  MU  and  upon  this  rcafon  it  has  often  been  adjudgjed  fince  this 
H.7. 16.  ftatute,  x\aX  fa^e  luttin  in  an  original  (hall  not  be  amended,  as 
S.C.  and      Habeas  ibi  bos  bnve  for  hoc  breve.     8  Rep.  159.  b.  cites  9  H.  ^• 

S.P.byVa-    ,/:    u 

vifbr/be-     ^^'^^ 

caufe  he  may  have  a  new  writ ;  but  that  othcrwife  it  is  in  faJfe  Latin  in  an  obligation,  reconi  or 

plea,  becaufe  he  cannot  have  a  new  obligficion,  recor>i  nor  plea.        Br.  Amendment,  pi.  6*^ 

cites  S.C*  .f 

♦  41.  M« 


amemmicnt  [and  jccffiuis.]  301. 

41.  M;  it  tlx.  brought  Jebt  againft  C.  and  his  wHe^  as  ajdintm« 
tntm  of  one  Fox,  and  upon  plene  admsni/fravit  pleaded,  tbo 
plaintiff  replies  that  they  had  ajfets  to  fatisfi  the  aforejaid  defendant^ 
(whereas  it  ihould  have  been  plaintiffs)  and  becauTe  that  it  was 
but  the  mifpriiion  of  the  clerk)  it  was  held  that  it  might  be  amend- 
ed, the  record  now  being  brought  before  them  bv  error.  Het.  1 19* 
Mich.  4  Car,  C.  B.  Mercer  &  Ux.  v.  Cardock  «  Ux. 

42.  If  a  derk  mif-enters  a  thing  ufual  in  matter  offomij  It  Is 
fo  be  amended ;  but  th6  error  of  the  judge  is  not  to  De  amended  ; 

Sr  Roll  Ch.  J.  who  faid  he  took  it  to  be  a  rule.     Stv.  412.  cites 
ich.  13  Car.  Sawyer  v,  Horton,  and  Hill.  15  Car.  Belch  v. 
fates. 

4  J  A  rmfiake  of  a  clerk  through  careleffnejs^  in  an  inferior  court  is 
amendable ;  but  not  if  through  want  of  (kill.  12  Mod.  34  Hill. 
4  W.  &  M.  Bondler  v.  Orabb, 

44*  It  was  agreed  that  want  of  form  in  an  original  is  not  amend- 
able, as  Debet  and Detinet^  inftead  of  Detinet^  or  vice  verfa.  12  Mod« 
369.  Pafch.  12  W.  3, 

45*  So  V  judgment  be  againft  5,  and  one  of  them  dies^  and  error  Comb.  354* 
is  hrougbty  and  laid  ad  damnum  of  i^  without  mentioning  the  5/A,  b  R  vv  u* 
this  was  not  amended,  becaufe  it  was  want  of  fkiU  in  the  clerk,  ic^^  v.  S^ 
12  Mod.  369.  cites  Walker  v.  Stokes.  coe  s.  c* 

reiblved 
aod  the  writ  of  error  quaihed.— -.-5  Mod.  16.  69.  Walker  v.  Slackoe  S.  C.  The  note  from  the 
attoraejr  to  the  curiitor  was  thus,  viz.  Inter  A.  io  trefpais  and  B.  C.  D  £.  and  F.  defendants 
(Koce,  P.  one  of  tlio  defendants  is  deady  make  out  a  writ  of  .error.)  Tlie  court  held  the  wrxc 
not  amendable*  and  quaflied  it ;  and  they  were  of  opinion  chat  fupporing  it  only  a  miftal^e  of  the 
cnrfi'or,  yet  it  was  not  amendable,  becaufe  it  was  to  reverfe  a  judgment,  and  the  ilatutes  wer^ 
QoiyXD  amend  in  fapport  of  them*'— — Carth.  367.  S.  C.  refolved  accordinsly^ 

•  46.  The  curator  bad  orders  to  make  out  a  writ  againft  5,  but  one 
keing  dedd^  he  made  it  out  againft  4  only.  This  was  held  not  amend- 
able,  and  fiiH  cofts  given  on  qualhing  the  writ  of  error.  I2  Mod* 
^70.  cites  Mich.  11  Geo,  i.  Ginger  v.  Cooper.    * 


(C)     Amendment  by  8  H,  6.  of  Jitdgmfent  in    f  302  T 

Names. 

I  '•  T  F  the  parties  are  right^named  in  the  record^  and  in  tbi 
entry  of  the  judgment  one  of  the  parties  is  mif-nafnedy  this 
Ihall  be  amended^  for  it  is  the  fault  of  the  clerk.  Mich.  40,  41 
£1.  B.  R.  per  curiam.  Mich.  14  Car.  B.  R.  between  M«riel  and 
Doe,  per  curiam,  adjudged  in  a  writ  of  error,  and  the  lirft  judg- 
ment affirmed  accordingly,  which  was  at  the  day  in  bank  it  was 
entered  after  verdidlv  at  which  day  pratdiSus  Stethanus^  where  it 
(hould  be  Carolus,  fcilicet,  the  defendant  for  the  plaintiff,  Intratur 
Hill.  10.  Rot.  1343.] 

r2.  If  a  man  recovers  in  an  afiion  of  debt  againft  Ellas  Short-  CrOiB.609. 
Well^and  the  judgment  is  Quod  pradi^ us  Georgiiis  Capiatii:,  where  l^^^ 
it  ought  to  be  Quod  praedittus  Elias  Capiatur,  it  feems  this  ftiall  be  SbanwcuJ* 

amended) 


302.  amendment  [and  Jeofails.]  : 

8.a«id  amended,  though  it  be  in  a  judgment;  for  it  is  the'miftakeof 
V  Feniw  the  clerk.  Contra  Pafch.  40  Jiliz.  B.  R.  between  Skaring  aiid 
^Zi    Shortwell,  adjudged.] 

not  aaien(Iable>  becaufe  it  is  part  of  the  judfment,  and  the  a^  of  the  court. 

Browol.56.  [  j.  If  in  an  aSfton  by  Ralf  Rogers  againft  Thomas  Lake,  the 
cafe^^C.  j^gtnent  be  ^Imd  pradiSius  Rogerus  recuteret^  this  ihall  not  be 
and  the  *  amended,  though  it  be  the  mtjlake  of  the  clerk^  for  this  is  xhcjudg' 
court  fmnt  of  the  court.  Mich.  40.  41  El.  B.  R.  between  Rogers  and 

rSS^k.  Lake,  per  curiam.] 

of  the  clerk ;  bat  afterwards  the  amendment  was  withdrawn  by  the  coiirtj  and  upon  farther  ad- 
vice the  roll  was  made  as  it  was  before. 

In  dtbt  by  T,  W,  executor  cf  J,  /^.  the  judgment  was  enfercd  <^od  pr^d.  y,  IK  recuperet,  where  it 
ihould  have  been  Quod  prsed.  T.  kf,  recuperet.  Adjudged  that  11  Ihould  not  be  amended  as  vitium 
derici ;  fur  tb^  jue^ment  is  the  aS  of  the  court  and  not  of  the  cleric.  Guldfb.  1 24.  pi.  I  o.  iiiU-  43  BUz, 
Welcomb's  cafe.— — 'Mo.  366.  pi.  501.  S.  C.  accordingly  for  the  fame  rearon,  and  therefore  no 
fault  in  the  judgment  is  amendable.— -Cro.  £.  400.  pi.  6.  Trin.  37Eliz.  B.  R.  accordingly,  an4 
fo  judgment  in  C.  B.  was  reverfed.'*— — But  Cro.  E.-S65.  in  pi.  44.  cites  Mich.  3^  &  ^4Eli2« 
Thomas  Wyvde  v,  John  Wheeler,  where  the judgmenc  was  Quod  pned.  recttpsra vtrjui  frxd^ 
Tbomamf  where  it  Ihould  be  Johamtumf  and  it  was  amended.— —.Hutt.  41.  cites  Wild  v.WouFEi 
S.  P.  accordingly,  and  feems  to  be  S.  C— Hob.  327.  pi.  400.  cites  Wyldc  v.  Wheeler,  the  pre-, 
cedent  whereof  was  (hewn  that  it  was  amended  in  the  Exchequer-chamber  after  a  writ  of  error. 
And  fays  alfo  that  the  precedent  of.  Stephen  v.  John  Morgan  Wolf,  Hill.  4.1  Eliz.  was  Ihewo, 
where  the  judgment  was  Quod  recuperet  verfus  prxfatum  Morgan,  :md  it  was  amended  in  another 
term.  Cre.  £.  864.  pi.  44.  John  Morgan  Wolf  v.  Stepney  S.  C.  in  Cam.  Scacc.  and  awarded 
to  be  amendeil,  and  judgment  afHi'med.— Raym.  39  Arg.  £ites  S.  C^as  amended.— So  where 
in  a  tudgment  in  Ireland  tlie  plaintiff's  name  was  Robot  M.  and  the  judgment  was  entered  Qood 
fr^e£a»  Caroius  At  recuperet ;  the  court  in  error  brought  here  held  it  amendable,  as  the  defaalc 
0f  the  clerk,  though  in  the  judgment  the  mifprifion  being  only  in  the  name,  which  was  right 
in  the  reft  of  the  record  that  was  before  the  clerk,  and  (hould  liave  directed  him.  Vent.  117. 
Trin.  24 Car.  2.  B.  R.  Meredith's  cafe.— In  a£lion  for  words  it  was  alleged  that  noiffoew» 
joined,  becaufe  in  the  pleading  and  joining  of  the  ifiTue  the  defendant's  Chnlltan  name  was  oiif- 
uken ;  but  the  couit  will  amend  that,  it  being  rigbtfy  mmtd  in  tbt  record  befort.  Vent*  25.  Fifetk 
II  Car.  2.  B.  R.  Henly  v.  Burftall. 

M0.697.pl.       [  ^,  In  a  writ  of  debt,  if  ^e  judgment  be  ^od  Hunfrey  Joiner 

v.^OgneU^  ^^^'^P^^^^  dehltum  &c.  nee  non  damna^  &c.  eidcm  Humfrido  Skinner 

S.  c.  Thb  adjudicahy  this  {hall  be  amended,  fcilicet.  Skinner  for  yoiner 

aaion  was  between  Ognell  and  Toyner,  adjudged  in  a  writ  of  error  in  Camera 

Joynir  M^  Scaccarii.    Cited  Mich.  40,  41  El.  B.  R.  to  be  lately  adjudged] 

executor  of  Skinner,  which  occafioned  the  miftake,  and  it  was  amended.— Cro.  £.  865.  ia  pL 
44*  9itcs  S.  C,  and  that  it  was  amended  by  order. 

r  ^^%  J  [  5-  If  *  judgment  be  Ideo  videtur^  where  it  fl)ould  be  Ideo  con^ 
The  cafe  of  deratum  efty  this  fhall  not  be  amended,  between  Savakcr 

the  biihop    and  the  Bifliop  of  GlQucefter.    Cited  Mich.  40,  41  £1,  B«  R.] 

ofGLoucef- 

ter  and  Savacre  is  in  feyeral  books  of  reports ;  but  this  point  of  the  (vidttur)  does  not  appor  in 

)kny.-^->Yelv.  130.  Trin.  6  Jac  B.  R.  Ventres  v.  Carter,  adjudged  error  ;  and  tlic  lame  of  Uq«?t 

or€onceflam. 

[6.  If  a  judgment  be  Ideo  defendens  in  mefericordiay  for  «j/Jn- 

eordioy  this  (hail  be  amended.     Mich,   10  Jac,  B.  R.  between 

Meghen  and  Dune.] 

Cro.  J.  ^07.       [  y.  In  an  a£Uon,  if  the  declaration  be  againft  jfrnias^  and  in  th 

vlpr^oT^  r^^tt^  of  the  record  he  is  named  praediS.  JnnaSy  ^without  any  point 

s.  c  but '    fupra)  and  the  judgment  is  given  againjl  prsdic^  Annas^  yet  dus 

s.  P.  does     ihall  be  amended.     Mich.  10  Jac,  B,  R.  between  Pro&or  and 

—E"   Clifton,  adjudged.] 

116.  Proaor  V.  Cliiloni  S.  C.  but  $.  p.  does  aot  »ppear<i«— •«  RoIL  Abr.  tiu  Trialj  pi-  3>  ^ 
S.  C«  but  not  S.  P, 

{8,  If 


^mennment  [and  jeofea^.]  303 

•    [  8.  If  in  an  original  one  of  the  parties  is  named  BamaiaSj  and  ^**;^»V 
after  in  the  pleading  he  is  named  Barnabias^  this  fhall  be  amended  ^^l^  p, 
hy  the  originaL     Pafch.  1 7  Jac.  3.  between  Marfh  and  Sparry,  does  not 

130.  S.  C.  &  S.  p.  acGordtn&lf. 

[  9,  If  in  an  a^ion  againjl  Dematy  Mowty^  in  the  venire  facias  he  . 
Is  right  named,  fcilicet,  Dematy  \  but  upun  the  panel  he  is  named 
Dmaey^  diis  (hall  be  amended.  Mich.  17  Jac.  B.  between  Symons 
smd  Mowty,  adjudged,  j 

(D)    Amendment  after  VerdiSi.     In  what  Cafes*    Fol.  202. 

[i.    TITHE  RE  by  the  amendment  xhcjuryJhoulJ  befubjea  to  ^^^"^ 
an  attaint  J  there  fhall  be  no  amendment  20  H.  6. 15.]     JhotSJ^t  ^ 

amendment  after  verdict  would  be  perilous  to  attaint  the  jury,  though  it  was  the  clerk's  fiault, 
and  So  amendable,  it  was  ordered  to  be  put  off  till  the  next  term,  and  in  the  mean  time  tb» 
court  would  advife.    Sty.  207.  Hill.  1649.  Satiderfon  v.  Raifin, 

[  2.  If  the  record  of  niji  prius  does  ?iot  agree  with  the  original  re-  Ro^  ^«P- 
eoriy  this  may  be  amended  after  verdict,  ifrhc  amendment  does  not  |Jc.^fi«^* 
change  the  ijfue.     Mich.  10  Car.  B.  R.  per  curiam.  Pafch.  14  Jac.  adjudged, 
B.  R.  between  Blackborn  and  Planke,  per  curiam*  and  otherways  ^"f  it  ^*s 
>  contra.]  .«? 

thing  prayed  to  be  amended  would  alter  the  iiTiie,  Quod  fuit  concefTum  per  cur.  and  fo  feems  ad« 
snltted  that  it  was  not  amendable.— ~And  by  Coke  Ch.  J.  3  Bulft  161.  Trin.  14  Jac  if  fuch 
ameudment  changes  the  iffue,  it  is  plain  it  Ihall  not  be  amended.— See  t  Roll.  Rep.  312.  where 
judgment  was  reverfed,  becaufe  the  amendment  could  not  be  without  altering  the  iffue.  1  ■ 
RolL  Rep.  353.  S.  P.  per  Coke  Ch.  J. 

[  3.  In  trefpafs,  with  a  continuance  from  fuch  a  day  till  the  day  of 
the  writ  purchzfcd^fcilicef^  fuch  a  day,  which  is  mijlaken^  after  ver- 
dict this  {hall  not  be  amended,  becaufe  the  jury  gave  damages  ac^ 
cording  to  the  day  alleged^  and  therefore  if  it  ihould  be  amended 
according  to  the  date  of  the  writ,  the  jury  fhould  be  fubjed  to  the 
plaintiff's  attaint  for  giving  too  fmall  damages.     Contra  20  H. 

[4.  In  an  a£Hon,  if  the  plaintiff  makes  titk  by  a  demife  made  by  f  ^04  1 

Thomas  Bull  and  Agnei  his  wife^  and  the  parties  are  at  ilTue,  and  cro.B --5. 

the  record  of  nift  prius  was  entered  by  the  clerk,  /A^ /  the  faid  pi.^fs.c/ 

Thomas  Bull  and  /tnne  his  wife  made  a  demife,  &c.  and  fo  the  re-  Gawdy  and 

cord  of  nifi  prius  differs  from  the  roily  this  (hall  not  be  amended,  for  fi^^^jbu 

if  the  record  ihould  be  amended,  the  jury  might  be  attainted,  in«  thismifnof- 

afmuch  as  they  found  a  leafe  made  by  Thomas  Bull  and  Agnes  his  mer  of  th« 

ymfey  and  perhaps  this  leafe  will  not  prove  a  leafe  by  Thomas  Bull  ft^^",^ 

'  and  Ajine  his  wife.    Mich.  42,  43  Eliz.  between  King  and  King)  Ind  av^dd 

per  curiam.]  the  whole 

v^  leafe,  and 

it  is  not  the  lame  leafe  wherco£  the  plaintiff  declares ;  but  Pupham  doubted,  becaufe  the  nambc 

*thc  Chnftiln  name  is  idle,  and  not  materiaiL ;  3c  adjornatvur.    But  afterwards,  Mich.  43  It  44 
£Uz«  ic  was  reveried  Hot  the  error  affigaed* 

,.  ,     X  .  [.5., In 


3*54  fitttendment  [and  jeofails.] 

KolLR^p^  f  5.  In  an  aiSion  upon  the  cafe,  if  the  record  cf  mjiprsushe 
Vc  ^md  '^^^  '^^  uftator  of  the  defmdant^  in  confiderabon  of  fuch  a  thing  ia 
the  court  Certain  to  kin  given  30  OSiohr^  n  Jac^  did  affidnu  t^payfomanj 
agreed  that  quarters  of  barley  before  fuch  a  day  next  enfuing^  and  for  non-pay<« 
^^^  dmcnt  ^^^^  ^®  aftion  is  brought,  and  the  record^  in  court  is^  that  the  pro- 
would  alter  "life  was  made  30  OSfober  10  Jac.  to  pay  the  faid  quarters  at  the 
cheiiTue  day  next  enfuing.  After  a  vercUd  for  the  plaintiff,  this  cannot  be 
^®^**^y'^^^  ^amended,  hecaufe  if  this  flioidd  be  amended,  this  would  alter  .the 
wasorUered  ifluc,  diough  the  Qiiftalce  i^  only  in  the  day  of  payment  of  tiie 
to  ftay  till  quarters  of  barley.  Palch.  14  Jac*  B.  R.  between  Cooke  and 
moved  by     Lancafter,  per  curiam.] 

the  other  '  *^  J 

party.  -   "3  Bulfl.  t6i.  S.  C.  and  becaufe  the  day  is  a  material  part,  and  makes  an  alteration  of 

th&yerdii6t|  the  whole  court  held  it  not  amendable,  and  flayed  the  plaintiff's  judgment. 

*  Br.  [  6.  In  trefpafs,  if  the  record  be  to  the  damage  of^ooL  and  the 

"^eti^ni'aT.  ^ifi  P^^^^  ^^  the, damage  ^40/.  and  the  jury  find  damage  to  4.00L 
cites  s.  c.  '  the  record  of  nifi  prius  mall  be  amended  accordingly,  ao  H.  6. 
&S.P.'  For  15.   ♦  2  H.  4.  6.  Co.  8.  Black.  157.] 

it  was  mif- 

prifion  of  the  cleric^  and  the  plaintiff  recovered  fo  much  as  the  jury  found,  notwithftiodiog  that 
others  faid  that  the  juflices  of  nifi  prius  cannot  take  the  infufi of  wmrt  damagei tbaa,  carciu  tbtir  re- 
tord.  S.  C.  cited  8  Rep.  162.  a. 

Cro.  C.  274.  [7.  In  an  aftion  of  debt  upon  2  E.  6.  if  all  the  record  be  in  pla- 

ad"ornatur!'  ^''^  ^bitt^  but  the  Jurata  in  the  record  of  nifi  priusj  which  is  in 
—i^lbid. '  ,placito  tranfgrejftonts  after  a  verdift  for  the  plaintiff  it  fliall  be 

178.  pi.  17-  amended,  for  this  is  only  the  default  of  the  clerk.     Mich.  8  Car. 

fhecoSrt^  B.  R.  between  ♦  Lemerchant  and  Rawfon,  adjudged  per, curiam, 

hXl  it  for  ^he  juftices  have  power  to  take  the  nifi  prius  by  the  writ  of  dif- 

amendable;  tringas  and  the  general  commii£on  to  take  them.] 

.ior  the  re- 
cord being  gOwl,  and  the  clerk  having  it  before  him,  it  is  merely  a  mifpri(ioii  of  him  ;  and  il»e 
writ  of  diftringas  with  the  nifi  prius  is  futhciem  warrant  to  them  to  proceeil,  and  they  all  beU 
it  dircAly  within  the  8  H.  6.  cap.  12.  and  amendable.— Jo.  307.  pi.  7.  S.C  held  per  cur.  accord- 
ingly.—In  «lebt  upon  ejcapc  the  venire  and  diilringas  was  ^andam  juracam  in  pLicito  inmf- 
greflionis>  and  for  this  caufe  judgment  was  £Li>  ed  after  verdidt ;  for  it  is  not  aided  by  the  fixoie 
of  jeofails.  But  if  the  ven.  fac.  or  diflringas  had  been  rights  it  had  been  otherwife.  Cnx.  £•  25S. 
Cottingham  v.  Griffith  &  Snow. 

*  Gilb.  Hift.  of  C.  B.  X  33.  cites  S.  C. 

After  a  verdiA  it  was  moved  to  amend  the  jurata  In  the  record  of  niji prius^  which  w.ii  Pmhm  n 
refptSu  coram  J$m.  rrge  &  tkm,  regina,  atud  H'tjlm*  &c.  £o  die  Martiiy  where  it  (hould  have  beCM 
Coram  dom.  re^e  onfy,  aaul  the  day  tf  niffpriui  was  nafiakcn ;  for  the  ailifes  were  on  the  xjd  of  Mar- 
The  record  was  rhbt  in  both.  The  court  held  this  not  amendabfe  ;  for  m  all  cafet  where  tke  reardef 
.tqfiffiut  hath  betn  amimUd  by  the  roil,  the  wi  it  of  liiJlrtHgas  ii.i*h  been  t  ight,  -which  together  with  the 
nifi  pnos  is  a  fulficient  authority  for  the  judge  to  uy  the  cauie ;  but  here  the  diftrinras  was  wrtingt 
for  it, was  Gufieitmt  ^  hSatta  Dei  gratia>  when  the  fuesn  was  at  that  time  dead,  5  Mod.  211.  paldL 
%  W.  3.  Martin  v.'  Monk. 

'  [  3^5  ]  f  ^'  ^^  ijartition  againji  A.  and,  Anthony  B.  A.  cot^$Jfis  Ac  par* 
P.  »6i.  a.  ^tion?  and  Judgment  given  accordingly,  fed  ceiTet  executic^  and  & 
pL  Z5.  it  pleads  to  ij/ue^  and  in  the  record  of  ntjipriu4  it  is  ^  pr-adiHus  fam^ 
^^  *^i  ''''^*.  **°"^"*g  Antbmyy  but  the  principal  record  was  perfe^y  and 
jbrw^the  ^^  jurata  in  the  record  of  nif  prius  is  between  the.plainti^mnd  J. 
wordprae-  and  B.  defendants,  where  A.  had  confeffed  the  a&on,  aiK^  judgisent 
dift  it  can  given  thereupon,  and  fo  he  is  a  ftranger  to  the  iflvie^  yet  both  faults 
^j.°^,  fliall  be  amended,  becaufe  it  is  the  feult  of  the  clerk*  D.  9  Eliz. 
teadment      260.  24.  between  Wootton  and  Coke,  adjudged-] 

but  to  the 

lobftaoUve  which  is  undwftood^  vu.  AntoniuS}  ami  as  to  the  other,  both  the  record  itielf  aiti 

tfaa 
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the  tm't  of  nifi  praxis  declare  that  the  jary  coiild  not  be  »gainft  A.  becdaftf  he  did  not  join  any 
ifcie,  and  fuch  mifprifi^ns  in  the  records  of  nifi  prius  have  been  amended  divers  times.  1 

8  Rep.  161.  b.  162.  a.  cites  S.  C.  accordingly.^ S.  C.  cited  accordingly  3  Bulft,  161. 

[9.  In  an  a£tion  upon  the  cafe  for  wordsy  if  the  roll  be  rights  <—  *^-  "^ 
and  the  bill  upon  the  file  rights  anci  the  nifi  prius  wrongs  fcilicet,  Fol.  203, 
he  (prxdi3um  fVillielmum  modo  quarentem  innuendo)  is  a  thief,  <*■  ^y^ 
whereas  fVilliam  was  defendant  \  andsupon  Not  guilty  pleaded,  the  Cro.J.  157. 
jury  find  him  guilty,  and  the  poftea  is  endorfed  that  the  defend^int  ^['qq^'*^* 
is  guilty  modo  $c  forma  prout  the  plainti£F  interius  allegavit,  this  s!c.accord-i 
mjiake  of  the  plaintiff  in  the  innuendo  ihall  be  amended,  becaufe  if  ingly*  ««*  • 
die  innuendo  was  omitted,  it  would  be  perfeft  enough.  PaTch.  Jj^d^JSe- 
5  Jac.  B.  R.  between  Pierce  and  Gore,  adjudged.]  mem, 

[  10.  In  an  a£iion  of  debt  upon  an  obligation  againft  Richard 
Carey<^  of  which  the  condition  was^  that  if  Richard  Carey^  or  John 
Carejy  do  pay  fudi  a  fum  to  the  plaintifF,  that  then,  &c*  and  the 
I'ecord  is  further,  Et  idemjohannes  dicit  quod  ipfe  folvit  the  faid  fum 
inentioned  in  the  condition  to  the  plaintiff,  et  hoc  paratus  eft 
vertfiCare,  and  the  plaintiff  replies^  ^od  pradi£ius  Richardus  non 
folvit  the  faid  fum,  fef  hoc  petit  quod  inquiratur  per  patriam,  & 
prisdlSi,  Richardus  fimHiter^  and  the  iffue  was  found  for  the  plain- 
tiff'i  the  word  (Johannes)  fhall  not  be  amended  and  made  Richar- 
dus, though  this  was  the  miftake  of  the  clerk ;  for  this  will  alter 
the  iflue;  for  the  iflue  was  joined  before  other  parties.  Pafch.  40 
Eliz.  B.  R.  between  Heath  and  Carey,  per  curiam.] 

[  ir.  If  an  iffue  be  joined  whether  J.  S.  recovered  200/.  debt  and 
30  J.  cojls  againft  B.  or  not,  and  the  record  of  the  nifi  prius  is  fa 
aHb ;  but  in  the  venire  facias  and  difiringas  this  is  200/.  debt  and 
20  s,  coftsy  and  the  jury  find  the  recovery  of  200/.  debt,  and  30  x. 
cofts,  according  to  the  record,  yet  the  venire  facias  and  diftringas 
'  ihall  not  be  amended  \  for  it  appears  that  the  jury  had  no  warrant 
to  find  30  s.  coils,  and  the  faid  writs  are  the  warrant  of  the  jury^ 
and  therefore  if  this  ihould  be  amended,  the  verdi<9:  ihould  be  al» 
tered.    Mich.  18  Jac.  B.R.] 

[  12.  If  a  man,  being  robbed,  brings  an  a£tion  of  debt  upon  the 
ftatute  ofWinchefter  againft  the  hundred,  and  upon  the  geTieral  if- 
fue pleaded  the  jury  find  for  the  plaintiff^  and  the  verdidi  is  entered 
in  this  manner,  JDicunt  pro  quarente  222/.  and  damages  12  d.  and 
cofti  (yd.  whereas  in  this  a<Aion  all  ought  to  be  given  in  damages^ 
yet  becaufe  the  intent  appears,  this  (hall  be  amended.  Mich. 
II  Jac.  B.  R.  Painter's  cafe,  adjudged.] 

[13.  In  an  aftion  of  trefpafsfor  a  trejpafs  in  the  time  ofK»  yanuSy  So  where  i 
1)ut  the  af^ion  was  brought  tn  the  time  of  king  Charles ^  and  it  is  trefprfswas 
contra  pacem  di^i'nuper  regis j  and  the  defendant  pleads  De  fin  tort  ^meof  icf 
demefnej  and  the  jury  find  him  guilty^  but  it  is  entered  that  he  did  Charles  thp 
it  iff  his  own  wrongs  contra  pacem  domini  regis  nuncy  this  {hall  be  '^-  ^^  *» 
amended.  Mich.  14  Car.  B.  R.  b  r-een  Meriel  and  Doe,  per  b^hJrfl 
curiain9  adjudged  in  a  writ  of  error,  and  the  judgment  affirmed  r  ^^g  1 
accordingly.     Intratur  Hill.  10  Car.  Rot.  1343.]  ^^  3  ^^  J 

the  declaracion  was  Contra  pacero  publicam,  and  not  Contra  pacem  domini  vegifl^  the  court  heU 
it  only  a  itiiAake  of  the  clerk  and  To  may  be  amended^  and  that  as  'it,is  there  is  no  repugnuacy  in 
at.     Sty.  23a-    Mich.  1650.  B.  R.  Piiwiar  v.  Dawkes.         ..     .    _      .  *.    -  .  <,      •    i 

Th«  plaintiff  declared  for  feveral  trefpalfes^  both  in  the  time'  of  Car.  2.  and  Jac.  ».  and  had 

^  judgment 
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judgment  liy  defatilt ;  after  the  return  of  a  writ  of  enquiry  error  was  ailigned  for  want  of  an  oii' 
ginal.  The  cuitos  brevium  certified  an  original  between  the  parties  in  the  time  of  }ac.  i.  wt'tch 
concluded  Contra  pacem  noftraniy  which  was  objected  could  not  he  the  original  in  this  caufe,  for 
it  ihould  have  concluded  Contra  pacem  noftram  nee  non  contra  pacem  CaroU  fecundi,  &c.  It 
was  moved  to  amend  it  becaufe  the  inftniftions  to  the  curfitor  were  right  i  the  court  ordered  it 
to  be  amended ;  for  a  writ  of  trefpafs  does  not  diftinguifh  trefpafTes  in  one  king's  reign  or  :mocher9 
but  that  is  only  diftinguilhed  by  the  condufion,  and  for  that  inflrudtions  were  particularly  given 
according  to  ufual  manner  in  fuch  cafes,  t  Vent.  49.  Trin.  i  W.  &  M.  in  C.  B.  Maflingbum  v. 
pun-ant.  a  Ld.  Raym.  Rep.  1058.  in  a  note  there  cites  S.  C.  and  fays  that  all  the  difierence 

ill  the  writs  for  feveral  trefpaifesy  where  they  are  done  in  one  king's  reign,  or  in  more,  is  to  the 
condufioo,  Contra  pacem  of  one  only,  or  Contra  pacem  of  both;  whic.  was  the  reafrni  why 
the  court  in  Ventris,  held  it  a  matter  of  fidt,  and  not  a  matter  of  law  as  was  o»bjected,  and 
amendable. 

[14.  In  an  action  upon  the  cafe  upon  an  ajfumpjit  for  s^'iL  for 
arrears  due  uton  an  account^  and  an  aflumpfiC  to  pay  it,  the  defen^^ 
dant  pleads  Non  ajjimipftt^  and  this  is  entered  in  the  plea  rgUy  but  the 
ifliie  upon  the  mjfpnus  roil  is  entered  Not  guilty^  and  upon  this  a 
verdiA  for  the  plaintiff,  this  (hall  be  amended ;  for  this  is  the 
miftake  of  the  clerk  having  the  plea  roll  before  him,  out  of  which 
he  tranfcribed  the  nifi  prius  roll,  and  this  does  not  alter  the  ver- 
di£t,  for  Not  guilty  in  an  aSion  upon  the  ca/e  upon  a  pronuje  hath 
been  held  good  after  verdiSfy  and  Not  guilty  is  non  aii'umplit,  and 
more,  for  he  cannot  be  guilty  unlefs  the  aflumpfit  was  n  aJe,  and 
fo  the  iilue  is  all  one  in  ene6l,  and  this  amendment  cannot  attaint 
the  jury.  Pafch.  15  Car.  B.  R.  between  Still  and  Jacob,  adjudged 
per  curiam.    Intratur.  Hill.  14  Rot  376.J 


F0I.204.  (E)    Amendment  per  8  H.  6-  cap.  15.     [Defaults 
<-*v^*^       in  the  Venire  Facias^  Habeas   Corpus^  and  Dif- 

tringas.] 

See.  (6)  pi.    [  I.    TF  the  venire  facias  be  erroneous,  and  the  dijiringas  good^ 
1.9. 10.  and  X  ^^  ^j^g  f^f^i  ^p^^  ^jj^  diflringasy  this  fhall  not  be  amend- 

fee  a  like      .    .     i  i-     i  •     •     i  /  •  i  tf 

li^y  Infra,    ^d ;  becaule  the  principal  p^^ocm  ts  not  goodj  Hanger- 

ford's  cafe,  adjudged.    Cites  Trin.  38  £liz.  B.  R.  Earl  of  Rutland, 
42  Coke  5.] 
n  This  is  [  2.  If  upon  the  venire  facias  the  Jberiff  makes  no  return^  nor  any 

""I^^'  »ff;7z^  of  the  (herifF  appears  upon  the  hack  of  the  writ,  nee  quod 
2e  <  Rep*  cxecutio  iftius  brevis  patet  in  quodam  panncllo  huic  brevi  annexes 
4t.b.Row-  hut  this  is  album  hrevey  this  ihall  not  be  amended  by  this  ihitute 
^^^\^^%  after  verdid,  upon  examination  of  the  fherifF,  becaule  this  is  the 
ato^plio.  pri^ipol  procefs.    Co.  5.  *  Roteland  41.  b.  adjudged j  and  there 

Itaioer  y.     cites  f  35  Eliz.  B*  to  be  fo  adjudged.] 

James,  S.C. 

•ccordiogly.  f  The  cafe  of  Barney  v.  Walkley,  cited  Cro.  E.  310.  in  pL  ao.  as  raM  in 

C  B.— — 3  Bulft.  220.  cites  Rowland's  cafe^  and  S.  P.  held  there  accordingly.    Micb»  14  Jjc* 

Ackerige  v.  Conham. 

No  return  was  made  either  a^  tht  vm%fac,  er  difirifigas.  This  was  held  per  tot.  cnr.  to  be  s*od 
canfe  Xq  Aaj  judgment  after  verdiAy  and  that  it  is  not  aided  by  the  (^atutes ;  lor  they  aid  mifrz* 
turns  or  infufficief\t  returns ;  but  here  as  no  return^  and  fo  not  aided,  and  judgment  was  ftaid. 
Cro.  E.  587.  pi.  »o.  Mich.  39  <c  40  £|iz.  B.  R.  Becknam  r.  Rye. 

Tbt  court  rcfufed  to  amvnd  a  vtM.fac.  which  was  album  brwe,  though  ihcJhmjTj  mam  ^mm  fm 
U  fhtfmeii  but  if  thf  Iheiiff  upoa  i^  venire  facias  bid  rctunud  that  the  execution  of  that  wrii  £d  .^ 
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pur  m  a  cert.dn  panel  Mtnextd  to  that  wnl^  and  had  not  put  lis  name  to  the  writ  of  vcn.  fac.  hut  4q 
thipjnctt  in  fuch  cafe  the  court  would  have  amended  the  ven.  fac.  Btownl.  43.  Trio.  '5  Ja«. 
GriiBn  v.  Palmer. 

[3.  But  if  the  venire  facias  be  well  returmdj  but  the  ijuf  is  *  Hob.  130. 
tried  upon  the  habeas  corpusy  and  this  is  album  breve^  and  no  return  ^j^j^jy  \^ 
thereupon^  yet  inafmuch  as  the  venire  facias,  which  is  the  principal  Qninfey. 
procefs  is  welly  this  fliall  be  amended  upon  examination  of  the  Hill.4jac. 
AerifFby  this  ftatute,  for  this  is  a  default  in  a  return^^zs  the  ^^^^'y^n^re 
ftatute  mentions.     Contra  my  Reports  10  Jac.  B.  between  Por-  facias  was 
terand  Blunt,  adjudged,  and  Hobart's  Reports  174.  between  *  Wil-  awarded.— 
VandWanfey.j  Jfo;«„*«; 

cites  it  as  ruled  accordingly;  Hill,  it  Jac.  Wilby  v.  Gumy,  and  feems  to  be  S.  C* 

[4.  Soli  the  venire  facias  be  well  returned^  and  the  ijfue  is  tried  Affumpfit, 
upon  the  diftringaSy  and  this  is  album  brevey  and  no  return  there-  ^Z^li\^' 
upon,  this  {hall  b-  amended  upon  examination  of  the  fherifF,  be-  fuc,  and  a 
caufe  the  principal  procefs  is  welly  for  this  is  a  default  in  a  returny  *«"'« 
as  the  ftatute  mentions.     Mich.  15  Jac.  B.  R.  between  Churcher  an^^urn- 
and  Wright,  adjudged  per  totam   curiam.     Trin.  39  Eliz.  B.  R.  cd,  andalfq 
between  Wortley  and  Broadhead,  adjudged,  the  flier  iff' not  being  auiftringas, 
out  of  his  office,  and  the  record  being  in  the  fame  court  where  it  n?jfite^*triea 
was  returned.     Contra  my  Reports,  10  Jac.  Chaplain  and  Somes,  by  i^ia 

adjudged* J  prius  ;  but 

it  did  not 
appear  upon  the  back  of  the  diftringas  that  it  was  returned.  All  the  juitices  held,  that  it  bsingc 
M  the  fame  term  wherein  it  came  in,  it  may  be  amended  ;  but  if  it  were  in  another  term,  it  could 
coc  be  amended.  Upon  exnminacion  of  the  flierilf  that  he  ipteoded  to  return  it,  it  was  amend- 
ed, and  judgment  for  the  plainti/t^  Cro.  £.  466.  ^bis.)  pi.  ii.  Pafch.  3S  Eliz.  B.  R.  Weare  v« 
WoodUfiF. 

After  verdi<5l  for  the  plaintiff  it  was  moved  in  ftay  of  judgmenty  that  the  name  of  the  fheriff 
was  not  indorfed  to  the  writ  of  dittringas  with  nifi  prius,  the  court  held  it  to  be  ill,  and  not 
amendable,  nor  helped  by  the  ft;itute  32  H.  8.  and  18  Eliz.  and  faid  it  is  all  one  with  the  cafe  qC 
ren.  fac.  where  the  name  of  the  (beriff  is  not  thereto,  which  had  been  often  adjudged  not  to  bo 
amendable,  wherefore  ruled  the  trial  was  ill.  Cro.  J.  iiS8.  pi.  10.  Micb.  5  Jac.  B.  R.  Holdcf-r 
worth  V.  Proifter.— Yelv.  1 10.  S.  C, 

[  5.  If  upon  the  return  of  the  habeas  corpora  of  a  jury,  the  Hob.  nj. 
,  fur-name  of  the  fl^eriff  be  omittedy  as  if  it  be  Bartholomaus  Miles  \^il^f\^  ^ 
flicriiF,  and  (AUcJjell)  which  was  his  furname  omitted,  this  fliall  43  Eliz.  in 
be  amended,     flobart's  Reports  158.  between  Kent  and  Hall,  ad-  ^^a^e  of 

judged.]     -  ^^:- 

Where  the  Jh-tijpi  namt  was  mt  to  the  return  of  the  habeas  coipora,  nor  of  the  writ  where  the  decern 
Uks  -iLairctu^/ted,  thcfe  weie  held  miinifcd  errors,  per  tot.  cur  and  the  judgment  rcvcrfible  for 
that  cauie.     Cro.  £.  509.  pi.  34*  Micli.  3S  &  39  Eliz.  B.  R.  Blodwell  v.  Edwards. 

[  6.  In  trefpdfsy  if  the  venire  feciaS  and  habeas  corpora  are  in  ^^^'j.^^' 
^cito  dtbitij  and  thereupon  a  verdiit  is  found  for  the  plaintifti  this  \i^^^\^  V. 
ttall  be  amended,     Hobart's  Reports,  cafe  306.]  Ap-John, 

S.  C.  and 
tbc  court  amended  it.— Brownl.  131.  S.  C.  and  it  was  amended,  and  made  de  placito  rranfgrcf- 
fimis;  per  toe.  cur.         S^  C.  cited  Arg.  z  Ld.  Raym.  Rep.  1143.  but  HoU  Ch..  J.  faid  that  the 
cafe  in  Hob.   had  been  held  otherwife.-'^-Cro.  J.  528.  pi.  6.  Pafch.  i6Jac.  B.  R.  the  S.  P. 
Bmeli's  ca<€»  and  a  venire  facias  de  novo  was  awarded. 

In  trefpafs  qoare  claufum  fregit,  the  t/emrc facias  was  awarded  in  placito  tranf^rij/ionls  fuf-sr 
K^ra,  ::iid  Che  ijr>te'foU  was  in  placito  tranfp'rfii.ms  only.  It  was  agreed  that  it  Ihould  be  amended  \ 
Cor  the  iiroe-roil  is  the  warrant  for  the  clerk.    Litt.  Rep.  54.  Midi.  3  Car.  C.  B.  Anon. 

Vpt.  II.  Z  [  7-  If 


*  3o8  amendment  [and  jeofails,] 

+Sce(B)pl,  £  y.  If  a  venire  fecias  be,  and  habeas  ibi  hoc  breve^  wiihout  thcfe 
+^ob  68?  words,  nomina  juratorum^  which  ought  to  be  in  of  neceffity,  be- 
pl.  75.  s.  c.  caufe  otherwife  the  court  cannot  know  wlio  are  jurors,  nor  whom 
forthcvcn.  to  call  to  be  fworn,  yet  after  a  verdiS  upon  this  writ  it  (hall  be 
rauit^^^od  *  ani^^^^cd,  this  being  a  judicial  writ.  It  feems  to  be  intended  by 
inuft  he  this  ftatute.  Mich.  32,  33  Eliz.  B.  R.  f  Taylor's  cafe,  per  cu- 
ampndcdby  nam,   Hobart's  Reports,  between  %  Priddy  and  Maffie,  adjudged.] 

[  8.  If  a  venire  facias  be  quorum  quilibet  quatuor  lihras  terrd^ 

fo  that  this  word   (habeat)  was  omitted  out  thereof,  this  (hall  be 

amended  after  the  verdi£l.     Mich.  40,  41  Eliz.  B.  R.  adjudged.] 

rl'^^^'^^^*       t9'  ^^  ^^  ^^^^  duodecim  be  left  out  of  the  venire  fticias,  yet 

Pafch^  38^  this  fliall  be  amended  after  a  verdict  B.  R,  between  Wil- 

Eiiz.  B  R.    loby  and  Gray,  adjudged.     Cited  Mich.  40,  41  Eliz.  B.  R.J 

Mo.  465  pl.  657.  3.  C.— — Ovv.  59.  S.  C— — N07.  57.  S.  C.  but  S.  P.  docs  not  appear  in  any  of 
thufe  books. 

[10.  If  the  words  quorum  quilibet  arc  omitted  out  of  the  venire 
facias,  it  fliall  be  amended  after  verdi(9:.  Mich.  35  Eliz.  B.  be- 
tween Haley  ani  Lawes,  cited  Mich.  40,  41  Eliz.  B.  R.] 
If  the  num-  £  j  j.  If  thg  words  qui  nulla  affinitate  attingunt  are  UJi  out  of  die 
quaUfitV-^  venire  facias,  it  fliall  be  amended,  becaufe  this  is  tl  judicial  writ^ 
ttons  be  and  the  fault  of  the  clerk.  Mich.  16  Car.  B,  R.  between  Wood- 
fmirnKm*^  land  and  (♦)  Danvers  adjudged,  this  being  moved  in  arrcft  of 
(2^«J;^-  judgment.] 

omitted  in  the  venires  yet  it  is  fufHcieiit>  becaufe  that  is  afceruined  by  the  law,  and  ameniled  by 
the  rolL    G.  Hift.  of  C.  fi,  1 3%. 

Cro.C.59s.  [  12,  After  iflue  joined,  if  upon  the  roll  a  venire  fittias  be 
pervXhild]  ^^^^^^^  ^^  the  Jherijf  of  the  county  of  Somerfet^  &c.  and  upon  this 
8.  C  ac-  a  venire  facias  is  made  m  this  manner,  Carolus  Dei  gratia  Somerfet 
cordingly.  falutem,  ice, leaving  out  the  word  (vicecomiti)  and  upon  this  ih« 
pafs  was  "  Jheriff  of  Somerfei  returns  a  jury ^  and  thereupon  a  verdid,  &c.  this 
brom;ht  in  fliall  he  amended  by  the  roll,  becaufe  this  was  the  default  of  the 
^f^s^""'^  clerk  merely,  having  the  roll  bejfore  him  when  he  made  the  writ, 
andaftM^if.  ^7  which  he  wras  irefted  to  dire<a  the  writ  to  the  flieriflFof  So- 
fuebetween  mcrfct.  Mich.  16  Car.  B.  R.  between  Child  and.  Sloper,  a(§udg- 
the  partiea,  ed  per  curiam,  in  a  writ  of  error  upon  a  judgment  in  banco,  and 
facias*""*    ^^  judgment  affirmed  per  curiam.     Intratur.   Mich.    15  Car, 

awarded  oa  Rot.  651.3 

tlie  roily 

(which  award  is  always  general)  the  venire  facUt  vus  (vicfcomti)  omitting  fSahpJ  a /pan  khf  I^i 
for  it  in  the  writ,  yet  it  was  really  executed  by  the  (heriif  of  Salop.  And  Gawdy  held  ih«t  ii  iboiu<i 
be  amended ;  and  by  Fenner  and  Williams,  tbis  is  as  no  w» ;/,  i^ecaufe  not  dtrcfled  to  any  ^j^irr,  and  th^a 
it  is  aided  by  the  ftatute  of  jeofails.  Yclv.  64.  cites  it  as  Pafch.  3  Jac.  B.  R»  Lee  v.  Lacoa.— 
Brownl.  Z02.  S.  C  that  it  was  only  the  default  of  the  clerk,  and  was  amended.  Cn>.  J-  7^*  P^  9* 
S.  C.  and  it  being  warranted  by  the  roll,  which  is  wellf  and  it  being  judicial,  it.maybcamenJeU*  • 
Yclv.  69.  S.  C.  The  couit  held  that  the  bcft  way  is  to  amend  it ;  and  they  took  tliis  diverfity ;  where 
the  aAton  is  laid  in  the  county  of  Salop,  and  upon  pleading  fpccially  the  iffue  is  drawn  to  ^  fix^ciga 
county,  there  the  entry  and  tlie  award  of  the  venire  on  the  n^  is  fpecial,  viz.  to  the  (heriff  of  it»o 
county  where  the  iffae  fc  to  be  tried,  and  therefore  in  fuch  cafe  the  venire  with  a  blank  will  im<  b« 
good,  becaufe  it  ftands  indifferent  to  the  Iheriif  of  which  county  it  was  intended,  and  therefowilW 
for  the  uncertainty.  Bat  where  the  general  t(fue  is  t^iken,  or  matter  triable  ia  the  Cune  cm>«y 
where  the  a^on  is  laiti,  there  the  venire  facias  in  the  award  upon  tlie  roll  is  only  thus,  ^-ia.  '^ 
inde  jurata,  which  miift  necefTaiily  be  to  the  Ihcriff  of  tlie  county  where  t1«  ailion  is  brought, 
cannot  be  intended  othenvife,  and  therefore  is  only  ttie  default  of  the  clcik,  which  IhaU  be  ami 
ed,  and  fo  it  waSi/     ■  S.C.  cited  by  Powell  J.  2  Ld.Kayra.  Rep.  1067. 

(F)     Ameni- 
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(F)  Amendment  per  8  H.  6*  1 5.  of  a  Judgment. 

[i.  A  Judgment  maybe  amended  in  matUr  of  fa£fy  where  it  is  In<^«''^thc 
A  the  mifbkc  of  the  cleric]  P'"";'^?^ 

recover  81.  but  in  the  entry  the  clerk  makes  it  3 1,  hut  the  mift.ike  was  amended  *n  court,  ;ind 
RUile  CO  agree  with  the  record,  it  being  the  mere  miftake  of  the  clerk.  Biilft.  a  17.  Trin.  10  Jac. 
Benton  v.  Aymes* 

iJUtir  tf  fafl  in  a  ]uSpii'nt  is  a  naked  entry  oF  the  clerk,  which  (hall  be  amended ;  as  mif- 
nofmer  of  one  name  foi*  another,  or  of  one  year  for  another,  and  ihall  he  amended  according  to 
the  refidoe  of  the  record  ;  but  maittr  of  law  which  is  the  a6t  and  refolution  of  the  court,  if  that 
be  miftaken,  though  it  be  by  the  negligence  of  the  cltrk,  it  (hall  not  be  amended  )  as  (capiatur) 
for  (aufericordi^  flee    See  Palm.  198.  Triu.  19  Jac  B.  R. 

[2.  In  an  ai^ion  upon  the  cafe^  if  the  plaintiff  recovers  cojis^  and  Cro.E.497. 
further  the  record  is  entered  that  he  fliall  recover  per  tncntfuntum  cl\^nv^^^' 
aj/ejfed  per  jur.  10 1,  where  it  ought  to  be  per  curiam^  for  the  court  BirtiopS.C. 


cafe  adjudged  in  a  writ  of  error.]  fault  of  the 

court  in  the 
jTnigmnt,  wbich  never  is  amendable ;  for  if  it  had  been  omitted  by  whom  they  were  hfCcfCeil,  ic 
luJ  l>ccn  clearly  ill ;  and  it  is  the  fame  when  entered  to  be  aire(red  by  a  wrong  perfon,  it  is  noC 
amendable.-  Goldfb.  151.  pi.  78.  Hill.  43  Eliz.  Harccourt's  cafe  S.  C.  the  court  ai  firft  held 
that  if  it  was  the  default  of  the  clerk  it  might  be  amended;  but  becaufethe  record  was  at  the 
iirll  ( jur.)  for  (cur.)  as  it  was  certified  the  couit  held  it  not  amendable,  becaufe  it  is  parcel  of  Ch# 
jv^Smcnt,  and  that  the  judgment  of  the  court  never  was  amended  here. 

■ 

[3.  In  an  aSfion  upon  2  Edw.  6.  oftithesy  if  the  f\2L\nt\S  declares  p^T*"** 
that  the  difendant  was  occupier  of  certain  lands,  and  fowed  it  with  -^^^^  g^^^ 
huck'wheaty  barley^  kc.  and  after  cut  the  Jaid  wheats  bariey,  &c.  but  S.  P. 
growing  upon  the  laid  [lands,]  and  carried  it  away  without  fet-  does  not 
ting  out  the  tithes,  and  upon  nil  debet  jJeaded,  a  verdi^  was  given  *PP*^ 
for  the  plaintiff  y2?r  the  wheat y  barley,  &c.  and  after  judgment  is 
given  to  recover  the  Cud  debt  given  by  the  jury  yir  the  faid^  buck^       • 
ivheaty  barley,  &c.  t^is  ftall  be  amended ;  for  in  all  the  record  no- 
mention  is  made  of  bucky  but  only  that  it  was  fown,  and  perhaps  it 
did  not  increafe,  and  the  judgment  refers  to  the  verdift,  which  was 
before  the  clerk,  and  fo  perhaps  his  fault.     Tr.   1650.  between 
Gibon  and  Kent,  adjudged  in  a  writ  of  error  upon  a  judgment  ia 
B.  Intratur  24  Car.  Rot.  60.] 

.  [  4.  If  a  Judgment  be  given  againft  the  plaintifF  upon  a  demurrexy  K<*  ^«P« 
and  the  judgment  is  entered  in  this  maimer,  at  fuch  a  day  the  plain-  |^^'  ^^l^* 
tiffexailus  non  venity  ideo  nihil  capiat  per  brevcy  wbich  is  the  form  the  court 
dt  Ac  entry  of  a  nonfuity  and  not  of  a  judgment  upon  demurrer;  agreed  that 
for  upon  the  demurrer  it  is  not  quod  exaSus  non  venit,  this  fliall  "nJl^njcj 
be  amended;  for  this  is  the  default  of  the  clerk.  HilU  13  Jac.  B.  R.  potwith- 
between  Whceden  and  Sugg,  adjudged.]  ftvidingtlie 

la  another  court,  and  judgment  was  given  to  amend  iff*— «>Cro.  J,  372.  pi.  2.  S.  C.  but  S.  P,  do«$ 
not  appear^  „   .G.  Hiit.  of  C«  B.  141.  S.  P. 

Z  »  [5-  If 


*  3^0  Smcittmient  [and  jeofails.] 

Roll.  Rep.  [5.  If  a  jury  finds  for  the  plaintiff,  and  gives  2s.  damages^  and 
Aaonl's^^t  fi  much  for  the  <^j,  and  the  clerk  in  the  entring  thereof  (ays  u. 
according,  for  damages^  ana  jo  much  for  cojis^  and  Jo  much  pro  incremento  qiut 
ly — -—  in  totofe  attingunt  to  fo  much,  in  which  fum  the  2  s,  is  not  compre- 
J i4."ina  * ^^^^^y  ^^is  fhall  be  amended,  becaufe  this  is  the  default  of  the 
nou  there     clerk  only  in  mifcajiing  the  toul  fum.    Mich.  13  Jac.  B.  R.  ad- 

feemstobe  judged.  1 
S.C.  and      -'      o      J 

becaufe  it  was  in  the  fame  term,  and  the  omiffion  of  the  clerk  only  in  the  accoant,  aod 
calling;  up  the  quae  in  roto,  which  is  not  very  material,  the  fame  was  amended  by  rule 
of  courts— Sec  D.55.  b.  pi.  8.  Trin.  35  H.  8.  Treuinnarde  v.  Skewys,  where  it  is  beU 

|ha{  Aich  miftaking  is  the  default  of  the  clerk:' G.  Hiti.  of  C.  fi.  141.  lays  the  court  will 

amend  it  by  the  judgment  book,  becaufe  that  is  a  fufficient  inftruclion  to  the  clerk  to  enter  (he 
judgment  by  ;  and  therefore  it  was  his  mifprifion  not  10  go  according  to  his  inftru^ions  wbicb 
nay  be  rectified  and  amended.  See  Tit.  Mifcaiting  per  tocum. 

[  6.  In  trefpafs  for  a  battery,  if  the  defendant  appears  and  im- 
parls to  a  day  the  fame  term,  and  m  idem  dies  is  given  to  the  tdalnttffx 
though  it  be  entered  that  the  defendant  habuit  diem^  &c.  ujque^  kc, 
per  curiam^  &c.  fo  that  this  is  the  judgment  of  the  court,  and 
r**»*A— ^  though  ^fttr  judgment  he  given  by  nil  dicet  againfl  the  defendant,  yet 
•F0I.206.  this  fliall  be  amended,  ♦  being  the  fault  of  the  clerk  not  to  enter  the 
^     »  continuance.   Pafch.  10  Car.  B.  R.  between  Margfe  and  Melhuiih, 

adjudged  per  curiam,  after  a  writ  of  error  brought  in  camera 
fcaccarit  thereupon.] 
So  where  it  [  7.  In  an  ejeSiione  fir  ma  for  one  meffuage^  two  cottages  j  and  ttr* 
f^J^^^^  //^/k  lands j  the  jury  find  the  defendant  guilty  as  to  a  moiety  of  the 
plaintiff  for  meiTuage  and  land,  and  not  guilty  for  the  two  cottages  and  the  other 
JO  raeifua^  moiety  of  the  mefTuage  and  land,  and  judgment  is  given  ^ucd  qut^ 
©rmeado'^^'  r^«J  recuperet  terminum  fuum  pradi^f.  de  medietate  tenimenterum 
and  20  of  '  pradi£forum^  t^  .eat  line  die  for  the  refl^  though  it  may  be  intended 
pafture,  that  this  judgment  is  given  for  the  moiety  of  the  two  cottages,  of 
MUrt^**  which  he  is  found  Not  guilty,  inafmuch  as  it  is  tenementonim 
Sm  rcfidue,  pracdiflor'  yet  it  (hall  be  amended,  being  only  the  default  of  the 
and  this  be-  clerk,  having  the  poftea  before  him  when  he  entered  the  judg- 
ing emercd  ment.  Mich.  13  Car.  B.  R.  between  Sawyer  and  Hawkins,  per 
cord,  the      Curiam,  amended  ;  and  they  faid  this  was  amendable  by  the  commsn 

judgment     law-^  without  the  help  of  any  ftatute.] 
^pvasthat 

the  plaintiff  recover  the  meffuages,  and  a  greater  quantity  of  acres  th.nn  was  in  the  ver. 
diet,  and  upon  error  brought  it  was  rcfolvcd  by  3  juilices,  (abfentc  Hutton)  that  this  is  the 
default  of  the  clerk  in  not  entering  the  judgment  according  to  the  verdiA,  and  upon  view  of  di- 
Terfe  precedents  fo  refolved  the  record  was  amended.  Jo.  9.  Mich.  1 8  Jac.  Anon  Cro.  J-  63  r. 
pi.  5.  Mafon  v.  Fox  &  al*.  Hill.  19  fac.  feems  to  be  S.  C.  and  refolved  accordingly  by  all  the 
judges  of  B*  R.  and  barons  of  the  Exchequer,  except  Tanfield  Ch.  B.  who  doubted. 

[  8.  In  an  eje^ione  firma  of  land,  if  upon  not  guilty  pleaded  a 
verdiS  is  found  for  the  plaintiff,  and  cofls  and  damages  given  per 
curiam^  and  thereupon  judgment  is  given  ^od  querens  recuperet 
the  damages  and  cojls^  and  not  quod  recuperet  terminum  as  the  ufe 
is,  this  is  the  fault  of  the  clerk,  this  being  the  ufual  judgment  in 
this  adion,  though  it  be  but  a  trefpafs  in  its  own  nature,  and 
therefore  it  fhall  be  amended.  Hill.  15  Car.  B.  R.  between  Belch 
and  Pate,  per  curiam,  amended  upon  a  motion  efier  a  writ  of 
error  brought  in  camera  fcaccarii.] 

[9-  In 
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[q.  In  an  aftion  upon  the  cafe  againjl  baron  and  feme  for  fcan-  Hob.  127. 

4dous  words  fpoke  by  the  fcme^  and  judgment  given  for  the  plain-  ^caifc^r. 

tiff,  and  the  feme  only  in  miferkordia^  where  ihe  baron  alfo  ought  Nclfon.' 

to  be,  and  yet  if  it  be  right  in  the  prothonotary's  book,  it  iha]l  be  ^^»c'^-  "• 

amended^     Hobart's  Reports  27.  between  Scarfc  and  Nelfon*]  iio^86^^ 

pl- 1206.  Sk;iifes  v.  Nctfon,  S.  C,  accordingly.         Brownl.  r6.  S.C,  accordingly. Cro.J.  6^3. 

in  pi.  5.  cices  Nielfon  v«  Skeits^  S.  C.  accordingly .-~-*S.  C.  cited  Raym.  39.  Arg.  Gilb.  Hid.  of 
C.  B.  142.  cices  S.  C. 

[lO,  If  the  mayor ^  commonalty^  and  citizens  of  London  bring  an  ['211  1 
aftion  of  ^-^^Z  againft  B.  and  recover,  znd  judgment' is  given  that  ^^0  c  ^74. 
the  mayor^  commonalty^  and  citizens  recover  the  debty  and  20 J.  cojis  pi.  i^' 
de  incremento  ad  requifitidneiH  majoris  fef  communitatis^  and  it  is  not  Healings  v. 
civium,  as  it  ought  to  be  ;  for  *  cofts  de  incremento  ought.not  to  ^^  ^'loio. 
be  given  without  the  aflent  or  requeft  of  the  plaintiff,  yet  if  the  jon  s,c. 
docket^  which  is  the  warrant  to  the  clerk  for  the  entry  of  the  judg-  awardedac- 
ment,  be  rightj  and  the  word  (civium)  ther<iin,  it  fhall  be  amended  j  ^^^g^^^^f^'^ 
for  it  was  the  default  of  the  clerk.     Hill.  15  Car.  B.  R.  between  ,7  car.  2. 
Ae  Mayor  slnd  Commonalty  of  London  and  Heylingj  after  a.  writ  f-  u  where 
of  erjor  brought,  and  this  aiEgned  for  error.]  tha"^««^' 

•'  judgment  after  verdijft,  confeffion  by  cognovit  actionem,  or  relidia  verlficationey  (hall  bo  re- 
*'  Ferfed,  for  that  the  increafc  o(  cofts,  ahcr  a  verdidl  in  an  a6tion,  or  upon  a  nonfuit  in  replevin* 
*'  arc  not  entered  at  the  requeft  of  the  party  for  whom  judgment  is  given." 

The  nam^  of  the  t^laintiff  and  defendant  may  be  amended  if  thfc  docquet  be  right ;  but  if  the 

docqaet  roil  and  judgment  be  both  miftaken,  quaere  whether  this  will  be  amended ;  for  the 

docqaet  roll  is  the  index  to  the  judgment,  and  made  at  the  fame  time,  in  order  that  purchal^rs 

taiy  find  out  fuch  juiigments,  and  be  fafe ;  therefore  if  the  docquet  roll  be  right,  the  judgment 

will  without  doubt  be  amended,  becaufe  there  is  a  proper  indicdtioii  to  purchaCers  that  there  is 

^Qch  a  judgment,  And. there  is  fufficient  in  the  record  from  whd^ice  to  amend  the  judgment,  but 

if  Ihe  dpcquet  and  judgment  both  be  wrong  in  the  names,  the  purchafor  may  be  deceived  ;  and 

quaere,  how  far  the  court  will  amend  the  judgment,  though  there  be  fufHcient  inftrudlions  on  the 

record  lo  amend  it  by ;  becaufe  a  purchafor  may  be  defeated  of  his  title  by  this  amendment, 

though  he  has  done  every  thing  the  law  requires  to  make  himfelf  fecure  in  his  title.    But  fmce 

the  ftat.  4  Je  9  W.  3.  cap.  i.  the  court  will  amend  the  judgment,  but  not  the  docquet,  if  the 

judgneat  be  right  and  the  docquet  wrong..    Before  the  ftatute  the  judgment  bound  the  lands» 

becaofe  the  judgment  was  the  lien  on  the  lands,  and  the  docquet  no  more  than  an  index  to  find 

the  judgment  readily,  and  the  ftranger  aggrieved  by  fuch  mifdocqueting*  had  only  his  remed/ 

againft  the  officer  for  not  docqueting  them  truly.    But  fmce  the  ftatute  fucli  judgment  does  not 

kind  the  purcliaior,  for  a  falfe  docquet  is  as  none.    G.  Hift.  of  C.  B.  140,  141. 

f  II.  In  an  aftion  of  debt  in  the  Common  Pleas  by  bill  again/i  an  Cro.C.5^0. 

mttwrney^  (as  it  ought  to  be)  \{  judgment  be  gw^iti  upon  demurrer  R^''J[*^iid 

^ainft  the  plaintiff,  but  it  is  entered  quod  querens  nil  capiat  per  v.  Burbedg. 

breve^  where  it  ought  to  be  per  billam^  the  aftion  being  brought  by  s.  c.  fays, 

bill,  this  ihall  be  amended,  becaufe  this  was  the  fault  of  the  clerk^  'iZZ^cll 

inafinuch  as  he  entered  it  having  the  record  before  him,     Mich,  error,  un- 

16  Car.  B.  R.    between  Burbidge  and  Raymond,  adjudged  per  lefs  it  were 

curiam,  in  a  writ  of  error  upon  fuch  a  judgment  in  banco.     In-  '^/^  ™'^gfj^ 

tratur  Trin.  15  Car.  Rot.  1657.  and  the  judgment  in  banco  af-  andamend- 

firmed  accordingly.]  able;  but 

the  court 
dnobted  thereof,  becaufe  it  wns  in  the  judgment  wh»ch  is  by  the  court,  and  not  to  be  accounted 
the  entry  of  the  clerk  only.    Bat  the  court  would  be  adviCed. 

f  12.  If  the  defendant  in  an  aftion  in  B.  R,  appears  and  pkads^ 
hit  does  not.  put  in  any  bail^.the  defendant^  after  a  yerdifi  for  the 
plaintiff^   ihall  not  have  advantage  of  his  own  default  to  ftay  the 
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judgment ;  but  he  (hall  be  coinpelled  to  put  in  bail.  Trin.  39  Elttr 
B.  K.  between  the  Lord  Darcy  and  Tirret,  Adjudged  contra 
Mich.  J I  Jac.  B«  R*  per  curiam.] 

[13.  But  in  an  ^Vion  of  trejpa/s  in  B.  R.  againjt  twoj  if  m 

Fol.aoy.  pf^^^  in  bailj  and  the  other  ttot^  but  both  plead  to  iffitey  and.  a  verdift 

W.*v— ^  pajfes  for  the  defendant Sj  and  after  the  plaintiff  fl)ews  this  mat^rto 

the  court  that  nd  bail  was  entered  for  one  of  die  defendants,  the 

defendants  {hall  not  after  be  received  to  put  in  bail,  becaufe  diis 

was  their  own  fault.     Trin.  16  Jac.  B.  R.  between  Gabriel  Dcn- 

nys,  plaintiff,  againft  Smallridge  and  Bremblecombe,  defendants, 

adjudged  in  arreft  of  judgment  per  totam  curiam.] 

RoURe<>.         ^  i^^  If  ^^  recovers  againft  B.  but  there  is  mi  any  common  hail 

l!c,  am* '^  /'^^  ^^^  B*  ^^^  *c  attorney  of  B.  is  dead,  but  it  appears  to  the  court 

the  bail  was  that  the  attorney  had  received  his  fees  for  the  entry  thereof^  and 

*"^1^5i  ^'  *  ^^^^  appears  by  the  attorney's  book,  though  the  attorney  cannot 

^^ "  B^lil,  ^^^  ^^  examined,  yet  this  fliall  be  entered  upon  this  matter. 

181,  s.  c.     Pafch.  Id.  Jac«  B«  R*  between  Denham  and  Cumber,  adjudged.] 

according- 
ly, and  bail  was  now  entered  as  of  the  fame  time  in  which  it  ought  to  have  been  entered. 

*  Roll  Rep.       ^  i^,  \i  ^  jpecial  verdia  he  foundy  and  a  material  thing  is  ««/ 

Bolde  v*.'^'  ff^^^redin  the  record^  but  this  thing  \s  found  in  the  notes  under  the 

Walter,'  hands  of  the  counfel  of  both  parties  for  the  fpecial  verdid,  this  may 

S.  c.  ac-  be  amended  by  the  notes,  though  the  record  was  made  up,  and  die 

for  thefe^is  judgment  given,  without  the  finding  of  this  thing ;  for  the  jury 

no  reafon  found  all  Siat  was  in  the  notes.     Mich.  12  Jac.  B.  R.  between 

that  the  en-  ♦  Bov/lde  and  Walter,  adjudged.     H.  4  Jac.  B.  R.  between  Hill 

ciiiXu  and  Prowfe,  adjudged.] 

prejudice  the  party,  and  fo  it  has  been  often  ruled. 

Hob.  1S4.  [  16.  A  record  may  be  amende  according  to  the  book  of  die 
Trin?^i5  office.  Hobart's  Reports  249.  Chamberkyne's  cafe,  per  cu- 
Jac.  s.  C.     riam.] 

^hich  was 

3in  action  on  the  ftatute  of  hue  and  cry,  and  after  ilTue  joined  and  entered  the  record  was  of  a 
rdbbery  done  the  30th  of  OAobcr,  hut  upon  the  oath  of  the  phmtifTs  attorney  that  the  book  oC 
tlie  office  was  September,  and  (hewing  the  book,  the  court  ordered  it  tu  be  amended. 

In  B.  R.  they  will  amend  both  the  biii  and  the  roll  of  the  ofhce  paper-book,  becaufe  this  is  in- 
|^ru£lions  for  making  them  both ;  but  they  cannot  amend  from  any  other  paper«book«  becanfo 
fuch  book  is  not  inAru^ions  left  in  Che  oi&ce  to  make  up  butli  the  roil  and  the  bill.  But  where 
there  is  no  ofiice  book,  as  where  the  general  iffue  is  pleaded,  it  feems  they  Ihould  amend  either 
the  bill  or  the  foll»  by  the  declaration  by  whicti  they  gave  the  defendant  a  copy,  becaufe  Ittchdei- 
claration  is  the  only  inAruttion  to  the  clerk  of  the  office  to  enter.    G.  HIA.  of  C.  B.  115* 

J.ar.  i6«;.  f  jy,  j^  an  tjeSiione  firnuty  if  the  bill  bejiot  perfiw^,  \>\stffatts 

s.  c.  by  the  ^^fi  f^^  ^^^  quantities  of  the  land  and  meadoWy  and  after  the  p^t^'' 
name  of  booJ^  given  to  the  party  is  made  perfe^y  arid  the  plea^roUy  and  nif 
Gicfon  V.  prius  reliy  but  the  bill  upon  the  file  ts  mt  yet  made  perfed,  and  af* 
ter  a  verdict  is  given  for  the  plaintiff,  this  imperfedion  of  the  bill 
(hall  be  amended,  becaufe  the  party  is  not  deceived  thereby,  l>c- 
caufe  the  paper-book  which  he  had  was  perfed,  and  this  was  Ac 
negle<£l  of  the  clerk  not  to  amend  the  bill  when  the  party  gave 
him  information  of  the  quantity.  Trin.  15  Jac.  B.  R»  betwec« 
Leefon  and  Wefte,  adjudged.] 
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[18.  In  Mt  againft  an  executor^  if  the  defendant  pleads  n9tbing 
in  bis  handsy  &c«  and  the  plaintiff  nplies^  affits  die  impretationis 
bllUyfciUcety  and  leaves  a  blank  for  the  day^  and  after  in  the  paper-- 
bo^k  a  day  is  put  in^  and  in  the  niji  prius  roll,  but  no  day  is  in  the 
an  upon  the  jUty  and  after  it  is  found  for  the  plaintiffs  fcih'cet, 
that  the  defendant  had  aflcts,  &c.  the>  plea  roll  ihall  oe  amended 
according  to  the  paper-book  and  the  niii  prius  roll  \  for  neither  the 
party  nor  jury  aire  deceived  thereby.  Mich.  12  Jac.  in  camera 
icaccarii,  between  Dame  Piatt  and  Goldfmith,  adjudged;  quod 
vide  Mich.  \i  Jac.  B.] 

[  19.  If  die  imparlance  roll  in  bank  £ffers  from  the  plea  roll  in  'n^rover 
matter  oi fubftancey  yet.  this  iball  not  be  amended  by  the  plea  roll,  vertiwTthe 
but  Ae  plea  roll  may  be  amended  by  the  imparlance  roll,  becaufe  imparLinc« 
^nt  Imparlance  roll  is  the  ground  0/  all*     Mich.  13  Jac.  between  ^f^^'^f 
Barker  and  Parker,  per  curiam.]  .    '^J^.  Jj^^^ 

p-Jfefiw  and  convei^'jH,  hiu  upon  a  molion  after  vcrdidl  in  arreft  of  judgment9^  the  iffue  roll  was 
amended.  Hurt.  84  Hill,  1  z  Jac.  Parker  v.  Parker.— —Brownl.  9.  S.  C.  fays  it  was  entered  with 
f paces  imc  the  poffciiion  ahd  converfioiiy  but  both  thofe  fpaces  in  the  ilfue  were  filleil  up  and  held 
1S<><|<1--— 'Hob.  76.  pi.  69.  S.  C  that  tlie  imparlance  roll  had  fpaces,  but  the  iflue  roll  and  all  tlie 
reft  were  perfedl  in  this  point ;  the  court  were  of  opinion  that  the  imparlance  roll 
could  not  be  amended  by  the  itTue  roll,  becaufe  it  was  the  original,  and  was  to  war-  f  '7  t  0  <1 
rant  the  other,  but  becaufe  upon  Not  guilty  verdidl  was  given  for  the  plaintiff,  the  L  i  i  J 
court  gave  judgment  for  liim,  the  declaration  as  it  was  found  in  the  imparlance  roll 
being  guxl  enough  in  matter ;  for  the  trover  and  converfion  was  laid  in  the  preterperfcdl  tenfe,  and 
fo  before  the  adiion  brought,  and  fo  the  default  in  the  declaration  being  only  in  tlie  form  was  holpeti 
by  the  ftatute  of  Jeofails.  S.  C.  cited  Litt.  Rep.  279.  by  Moyle  prothonotary,  who  {aid  ho 
feared  that  it  would  be  amended,  and  therefore  he  moved  for  a  recordatur,  and  error  brought 
thereupon.-.— Het.  143.  S.  C.  cited  by  Moyle  accordingly.— —L;it.  165.  cites  S.  C.  and  fays. 
That  though  a  recordatur  was  entered,  yet  the  plaintiff  had  judgment*      'See  (B)  pi.  za.  S«P. 

[  20.  In  trover  and  converfion,  if  the  bill  upon  the  file  be  that  ^[^^^^^ 
he  was  poJTeffed  rf goods  at  Z>.  and  lofl  thenh  and  the  defendant  found  l^^l^a 
theiH)  and  after  converted  them  to  his  own  ufe,  and  no  place  is  put  note  there* 
of  the  converfion^  nor  any  fpace  lefi  for  the  place  of  converfion ;  but 
after  the  declaration  is  made  perfeSf  with  the  place  of  converfion, 
fcilicet,  D.  where  the  poflTeffion  and  trover  was,  and  the  paper^- 
book  given  to  the  defendant^  and  the  nijitrius  roll  and  all  the  record 
was  perfeSly  befides  the  biU  upon  the  hie  which  is  not  amended, 
and  upon  Not  guilty  pleaded,  a  verdiSi  is  given  for  the  plaintiff   r***^*-^ 
and  *  this  beingaffigned  for  error  in  camera  fcaccarii,  was  amended  •Fol.^oS. 
per  curiam.     Trin.  7  Car.  B.  R.  between  Rouch  and  Browne,   ^-*^'**^ 
adjudged,  becaufe  neither  party  nor  jury  are  deceived  thereby, 
and  upon  the  fliewing  of  this  amendment  in   camera  fcaccarii, 
the   court  there  affirmed  the  judgment  without  a  new  writ  of 
diminution.] 

[21.  If  it  appears  to  the  court  that  in  a  venire  facias  the  word 
Chimly  is  rafed  and  made  Hindyy  this  {hall  be  amended.  Mich. 
10  Jac.  B.  R.  adjudged,  per  curiam.] 

[  22.  In  an  ejeSiione  frma  upon  a  leafe  made  the  10  May^  and  \^^'^' 
after  a  verdift  for  the  plaintiff,  this  is  rafed  and  made  11  May^  by  per  tot.  cur. 
which  it  is  erroneous,  yet  if  it  appears  to  the  court  that  it  was  it  was 
rafed  and  made  fo  without  lawful  authority^  it  Ihall  be  amended  ^™J"^^p 
though  the  rafurc  be  felony.    Mich.  2  Car.  B.  R*  between  Fofter  bwu^JJI* 
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but  nothing  and  Taylor,  adjudged  in  a  writ  of  error,  this  being  alfo  amended 
edTh^"'  ^^°^^  '"  banco.] 

the  felony.— Lat.  162.  S.  C.  accordingly.— -—G.  Hift.  of  C.  B.  146.  S.  P.  and  fcems  to  intend 
S.  C.  and  fays  that  if  any  part  of  the  record  be  vitiated  by  rafurc  they  will  reftore  it  by  amn»d- 
xnent,  becaufe  the  wickednefs  uf  any  perfon  in  corrupting  the  records  of  the  court  ought  no*,  to 
obftruA  the  juftice  of  the  court,  or  prejudice  any  of  the  parties. 

yudgmeiU  tl^rtJ  inter (d  againfi  A.  and  M.  his  nvifff  but  the  word  Af.  wai  rnfedy  as  appeared  plainly 
upon  view  of  the  record.  M.  was  tnken  in  execution,  and  (he  brought  a  writ  of  error  in  the  Ex- 
chequer-Chamber, for  that  no  judgment  was  had  againll  her.  It  was  moved  that  this  beiitg  ao 
apparent  praAice  to  avoid  the  execution  the  record  might  be  amended,  and  a  fpecial  entry  made 
that  it  was  nifed  and  amended,  to  which  the  whole  court  agreed.  2  Roll.  llep.  So.  Pafck  17  Jx. 
B.  R.  Wliiting  v.  Abington.— But  it  was  touched  by  Haughton.  that  if  tl>e  record  ihould  be 
amended  and  the  judgment  made  perfedV,  then  the  delin(|uent  could  not  be  impeached  of  telaoy 
for  the  rafure;  for  the  flatute  is,  That  if  the  rafure  was  fuch,  that  the  judgment  be  defeated,  5cc. 
ButMoun^agueCh.  J.  and  Yelverton  J.  were  of  a  contrary  opinion  clearly,  and  that  the  rafitij 
•the  record  is  the  offence  that  m.ikes  the  feJony,  and  not  the  annulling  the  judgmeut  thereby. 
%  Roll.  Rep.  82.  ia  the  cafe  of  Whiting  v.  Abington. 

13. '  In  ajjtfe^  if  the  ptaintiffbe  eJfoignedxKxs  cfToign  {hall  hetntfred 
in  the  roll  of  the  ajfifes  and  not  in  the  ejfoign  roll^  and  if  it  be  it  is 
mifprifion  of  the  officer,  and  (hall  be  amended.  Br.  Amendment, 
pi.  91.  cites  30  H.  6«  !• 

« 

[  3^4  1       (G)    Per  8  H.  6.     In  what  Cafes  it  may  be. 

Br.Amend-  [  j.  J  ^  trefpafs  in  London^  the  declaration  was  entered  in  the  wB, 
^16^5.^1:.^  ^"^  ^*^^  interloquendi  given,  and  becaufe  a  /pace  was  left 

and  fays,  for  the  parijh  and  ward  which  were  not  put  in  the  roll,  the  plaintiff 
fic  vide,  would  have  amended  it,  but  the  defendant  would  not  fufFcr  it,  and 
defauiriii  adjudged  that  it  (hould  not  be  amended,  but  judgment  was  given 
the  count      againft  the  plaintiiF.     20  H.  6.  18.] 

the  writ  ^ 

IhaH  ab,ite  and  not  the  connt  only.  •—Br.  Count,  pi.  la.  cites  S.  C.        Fitzh.  Amendment, 

pi.  28.  cite»  2>.  C.  ■       8  Rep.  16 x.  a.  cites  S.  C. 

[  2.  If  a  thing  which  the  plaintiff^  ought  to  have  entered  himfclfy 

being  a  matter  of  fuhfiance^  be  totally  omitted^  this  fliall  mt  be 

amended ;  but  otherways  it  is  if  it  be  not  totally  omitted,  but  #n/j 

in  party  and  mifentered.     10  H.  7.  23.  b.  per  curiam.} 

Br.Am«nd-       ^  ^^  jf  ^'^  ^^  ^jjij-^  ^j^^  tenant  pleads  in  bar,  that  A.  a  ftninget 

^i^^[iii.)  '^^s  feifed,  who  enfeoffed  B.  who  died  fcifed,  whofe  eftate  he  him- 

fites  11H.7.  felf  hath,  and  the  plaintiff  claiming  in  by  a  deed  of  feoffment,  &c. 

^6.  [a.  pi.  upQjj  ^hom  D-  entered,  upon  whom  the  plaintiff  entered^  where  it 

"^  flibuld  be  upon  whom  the  tenant  entered  y  fo  that  there  is  only  a 

•  This  is  at  miftalce  of  plaintiff  for  tenant  in  giving  colour  this  fhall  be  amended 
II  H  7.  a.  becaufe  the  fault  of  the  clerk.  10  H,  7.  23.  in  a  writ  of  error. 
^'Pi-  ♦11H.7.  2.] 

♦  But  fee  [4.  If  a  defence  is  omitted  or  zn*  averment^  fcilicct,  the  v*iA 
^t\^lt  ?  matter  he  is  ready  to  aver,  this  fhall  not  be  amended.     10  H»  ]• 

1 7  car.  %,  ,    «  /  ' 

cap.  8.  23.  b.J  • 

which  helps 

the  want  thereof  after  verdi^*  ■  Br.  Ainendment,  pi.  ii3«  (xxi.)  cites  f  i  H.  7.  a> 
f  Tlijs  is  a  miitake  iikl  Ihould  be  accordiog  to  KoU. 
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5.  After  verdi£t  in  affumpfit  it  was  moved,  that  the  plaintiff  All.  69. 
had  altered  his  count  in  the  conjiderdtion  of  the  promifey  and  in  the  p^^^^J* 
promife  iifelf  after  he  had  pleaded^  fo  that  thereby  the  fame  iffue  s.  C. 
whicn  is  triea  is  not  that  which  v/as  joined ;  for  the  action  was 
brought  on  a  fpecial  promife,  and  not  on  a  promife  in  law,  as  the 
alteration  would  make  the  promife  to  be,  and  therefore  it  is  a  ma-  . 
terial  alteration.     And  per  Roll  Ch/J.  the  thing  altered  is  mate- 
rial, and  ought  not  to  be  amended.     Sty.    117.  Trin.  24  Car*. 
Reader  v.  Palmer. 

6.  If  a  clerk  mlfenters  a  thing  ufual  in  matter  of  form,  it  is  to  be 
amended  *,  but  the  error  of  the  judge  may  not  be  amended ;  held 
by  Roll  Ch.  J.  as  a  rule.  Hill.  1654.  Sty.  412.  in  cafe  of  Barker 
V.  Elmer. 


(H)    At  what  Time  it  may  be. 

[l«  "IF  a  writ  of  ^rr^r  be  brought  in  camera  fcaccarii  upon  a  •Cro.J. 
judgment  in  B.  R.  and  this  allowed^  and  a  tranfcript  of  the  |*|*  T*'  ^ 
Ttcoxi  certified  (as  the  ufe  is,  for  the  record  remains  in  B.  R.)  yet  fame  term 
after  this  the  judges  of  the  King*s  Bench  may  amend  the  record^  and  year, 
which  is  there,  in  a  matter  amendable,  for  thereupon  the  party  may  *"^^|*o' 
*  allege  diminution^  and  fo  make  the  amendment  appear  in  camera  Error  was" 
fcaccarii,  and  fo  be  helped.     Trin.  15  Jac.  B.  R.  per  totam  curiam  brought  to 
adjudged  praeter  Houghton,  who  held  ftrongly  e  contra,  Mich.  J^"^^  **'' 
25  Jac.  between  the  leffee  of  Sir  Walter  Coap  and  another,  ad-  ^ritofdtht 
judged  per  totam  curiam ;  for  when  the  record  is  amended  here,  which  was 
the  clerk  of  the  court  may  go  into  camera  fcaccarii  and  amend  the  %^^^'P* 
tranfcript  according  to  the  record.    Tr.  19  Jac.  B.  R.  Sir  George  ^athe^ca- 
Trencher*s  cafe,  a^udged.]  piaswasac^ 

but  the  aliaiy  the  piurki  capias,  and  the  exigent  omitted  knight,  and  this  W^IS  afligned  for  error, 
and  by  the  opinion  of  the  court  it  may  be  amended  by  the  ft.it.  of  Leicefter*  as  well  after  the 

reio^d  it  removed  ffir  error  as  before.     Br.  Amen-Jmcnt,  pi.  31.  cites  7  H.  6.  27. 

A/peclz/  verdi^  wa«  amended  after  error  brought  and  record  removed  out,  of  C.  B.     2  Jo.  ill.  212. 

Trin.  34.  Car.  2.  B.  R.  Nailer  v.  Clarke.  *  f  7TC  1 

[2.  If  a  man  recovers  in  replevin  in  B,  and  after  a  writ  of  error  j-    _i-'_  -^ 

is  brought  thereupon,  and  a  mittitur  entered  upon  the  record,  yet  Fol.  209. 

they  may  after  receive  a  warrant  of  attorney ;  and  it  (hall  be  entered,  t...  — y  -» 

Trin.  9  Jac.  B.  R.  between  Chalke  and  Peeter,  dubitatur.]  Godb.  167. 

PI.235.S.C. 

-^—2  Brownl.  289.  3.  C— 8  Rep.  136.  b.  Sir  Francis  BaiTington*s  cafe  S.  C.— ^Btit  1  do  not 
obicrve  S.  P.  in  either  of  thofe  books. 

C  3-  In  an  ejeSfione  firma  upon  a  leafe  made  loth  ofMay^  after  a  Sec  (F)  pi. 
verdia  for  the  plaintiff  it  is  made  the  i  uh  of  May  hy  a  t^fure^  and  1"^  nc^ia"** 
thereupon  a  writ  of  error  is  brought,  and  affigned  for  error  that  he  there. 
hath  declared  upon  a  leafe  made  the  1 1  May,  which  is  plain  error ; 
yet  if  upon  examination  it  appears  to  the  court  that  it  was  made  bad 
by  a  ralare,  it  may  be  amended  and  made  the  10  May  as  it  was 
before^  though  this  error  be  aiBgned.     Mlgh.i  2  Car.  B.  R.  between 

Fofter 
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Foftcr  and  Taylor,  adjudged  and  amended,  tbis  being  alfo  before 

amended  in  banco.] 
Sec  (B)  pi.        [  4.  In  an  ajjumpfit  for  wares  fold,  the  plaintiff  declares  that  hi 
the  notcs"^  fi^  ^^^^  virgati/s^  AngMccJiiky  and  /eaves  out  the  word  ferici^  and 
there.  ^er  verdUi  and  judgment  for  the  plaintiff  in  B.  R.  a  writ  of  cr- 

As  to  .  ror  was  brought  in  camera  fcaccarii,  and  this  affigned  for  error, 
^^rpiM  ^"^  *^  court  inclined  to  reverfc  the  judgment;  but  upon  examna" 
pleaiUdy  tion  of  Mr.  Pye  and  his  fervant  in  B.  R.  it  appears  diat  the  paper 
there  is  no  book  was  welly  and  the  word  ferici  inferted  therein  before  plea  pleads 
t^^tnthau  ^^»  ^"^  thereupon  the  record  was  amended  accordingly.  And 
After  a  re-  after  the  court  of  camera  fcaccarii  caufed  Mr.  Wright,  the  cleric 
cord  has  of  the  errors,  to  bring  the  tranfcript  of  the  record  in  B.  R.  and 
'^^Vhafc  ^^^^^  ^^  amend  it  by  the  record.  Mich.  5  Car.  between  Young 
kSown  it  ^^    and  Skipwith,  adjudged. J 

amended, 

even  ju/i  ai  it  was  fr^'n^r  to  be  tried;  per  Holt  Ch.  J.     i  Salk.  47.  pi.  3.  Hill.  8  &  9  W.  3.  B.  R. 

The  king  v.  Harris  &  al'. 

Harvert  for  Haibeit  (being  only  vitiiim  fcriptoris)  was  amsndid  upon  motion^  tliough  i£iii ^^ 
iobudi  aud  the^^auCe  entered  upon  record*    Cttmb.  4.  Mich*  i  Jac.  B.  R.  Anon* 

^<rther«.       [5,  In  a  trover  and  converdon  of  goods,  if  the  bill  upon  the  fie 

^i^*w"  *«  B-  R-  J>c  ^^^^  *^^  tlaintiff  was  tojfejfed  of  goods  at  A  and  hjl 

tht  error  af-  them  there^  and  that  the  defendant  found  them  there^  and  after,  &c. 

j^KA^itwAs  converted  them  to  his  own  ufe^  and  does  not  fet  forth  any  place  ofcw- 

moved  to  verftony  but  in  the  declaration  thereupon  a  place  of  converfion  (fci- 

^^aftt^  licet -D.  the  fame  place  where  the  poffeffion,  lofs,   and  finding 

imf>ariafue,  wcrc  laid)  IS  fet  forthy  and  net  guilty  pleaded,  and  all  the  record 

which  was  ^^^  bath  the  faid  place  of  converfion,  and  alfo  the  taper^book  deS* 

dfcm^wttV  'i^red  to  the  partjy  and  after  a  verdict  for  the  plaintiff  ^,  wrft  of 

tjmfrtedic'  *  error  f  ^vas  brought  in  camera  fcaccariiy  and  this  affigned  for  error^ 

lus  Thomas,  and  the  bill  certified  without  any  place  of  convcriion,  yet  after  in 

^«^.vr-  g^  j^  y        fliewing  this  to  the' court,  and  that  the  party  or  jury 

perattoniat.  tvere  not  decetvedy  it  was  amended  tnere ',  and  upon  Jhei^ng  tots  tf 

fnos,  &c.  £t  camera  fcaccarii  the  judgment  was  affirmed  without  any  ammbnent  ff 

^;^.  the  tranfiripu-\ 

ftmda  vintt  &c.  fo  th3t  Thottus  was  tm/Iakeji  for  SamueJ,  which  was  alleged  to  be  b:it  the  defaott 
of  the  cici'ky  and  it  was  oidereil  tabe  amended.  Cro.  J.  444.  pi.  22.  Mich.  15  Jac*  i*  Ledc'* 
▼.  Weft.  See  (F)  pi.  20.  S.  C. 

•  L  3  J  6.  In  aj[pfe  the  record  cannot  be  amended  by  juftices  affignedi 
after  the  adjournment  in  bank.  Br.  Amendment,  pL  58.  cites 
17  Aff.  2. 
n  was  faid  7.  It  was  agreed  that  a  bill  fucd  in  the  exchequer  or  befortjufiicii 
that  the  jj^y  \^  amended  as  well  afier  challenge  of  the  party  as  before  j  per 
comprifed  Hank.  And  Periey  (aid  that  it  may  well  be,  if  ic  has  fubftaoa* 
T^ithin  the    Br*  Amendment,  pi.  28.  cites  2  H.  4.  17. 

writ  cannot 

be  amended, «//*»•  the  chalUnge  of  the  farty*    Tliel.  Dig.  123.  lib.  i6.  cap,  6.  S,  5.  cites  Tri»» 

a  H.  5.  8. 

But  in  prxcipe  quod  redt1at»  that  is  to  fny  w*i/  of  en:r\'  a^aimfi  4,  and  m  ih»  tUmfo  /CeT  mfit:^* 
were  3,  and  the  fourth  was  I  ft  o-'t,  and  it  was  ciiallenged ;  j^buij  becaufe  it  waks  a  fmall  defjsfc* 
and  the  demandant  [had]  prayed  leave  to  ameni]  it  Of  re  it  was  cbalUngid^  therefore  it  wasainea^- 
cd  ;  quod  nuta ;  for  the  couit  faid  that  of  (.uiloin  inch  defaults  have  been  ameoded  belbrecbji* 
lenge  of  the  part)'.  Br.  Amendment^  pi.  ^5.  clte^  S  H.  6.  37^  Thel.  Dig.  xx}.  lib.  i6.  ca^^ 
S.  5.  cites  Hill.  S  H.  6.  38.  S.  P.  accoiUiu^^'y. 

S.  It 
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S.  It  was  faid  that  the  juftices  cannot  amend  their  own  dlf- 
fauk  in  judgment  in  another  term ;  but  if  it  had  been  in  procefs^ 
thej  might  have  amended  it*    Br.  Amendment,  pi.  46.  cites  9 

9.  In  fare  facias  as  coufin  and  heir  they  were  at  iflfue,  and  n9 
cifinage  was  declared^  and  exception  taken  in  another  term,  and 
the  ajinage  was  declared  in  a  biU^  but  the  clerk  did  net  enter  it^ 
and  Decaufe  it  was  in  another  terjn  it  was  not  amended ;  but  the 
writ  was  abated  after  iffue.  Br.  Amendment,  pi.  107.  cites  38  H. 
6.  39. 

10.  If  die  party  pleads  quod  in  nuOo  ejl  erratum,^  yet  a  thing 
amendable  fhall  be  amended  after;  per  tot  cur.  Bt.  Amendment, 
pi.  113.  cites  II  H.  7.2. 

11.  In  replevin  the  plaintiff  counted  of  a  taking  in  Twinocke: 
Hie  defendant  avowed  the  taking  in  Turmckey  abfque  hoc  that  he 
took  in  Twinocke.  The  plaintiff  imparled^  and  all  this  was  entered 
m  the  roll  of  record,  and  afterwards  one  of  the  clerks  amended 
the  declaration  and  made  it  Turnocke,  and  becaufe  the  plaintiff 
had  not  joined  ijfue^  but  imparled,  the  amendment  was  allowed  ; 
but  if  the  plaintiff  had  replied  and  an  ifTue  joined  and  entered,  then 
if  the  count  had  been  amended  after  ilTue  joined,  the  court  faid 
that  they  would  have  made  it  again  as  it  was  at  firfl.  Dal.  83. 
pi.  31.  14.  £liz.  Anon. 

12.  In  wajh  for  digging  in  lands  &c.  the  defendant  pleaded 
that  the  Queen  by  her  letters  patents  under  the  great  feal^ 
granted  unto  him  that  he  might  dig  for  mines  of  coal  &c.  and 
praved  that  it  might  be  entered  verbatim,  and  a  grant  under  the 

fuu  of  the  Exchequer  was  entered,  whereupon  the  plaintiff  de- 
murredi  By  the  opinion  of  the  court,  it  could  not  be  amended 
afler  demurrer  entered*  Goldib.  I.  pL  3.  Pafch.  28  Eliz.  Anon. 

13.  It  was  held  that  if  a  writ  of  error  be  brought,  and  delivered  ^^  •/ 
tethe  Chief  "Jufiice  of  C.  B»  and  allowed  by  him  under  his  hand  ^turnsdby'tU 
that  afterwards  the  record  cannot  be  amended  by  prothonotary,  jheriff\wz& 

,  attorney,  or  clerk  of  the  court,  though  no  record  be  entered  upon  pcnnitted 
the  r^/^  whereupon  the  writ  of  error  is  brought.    4  Le.  51.  pi.  [^"^  ^^ 
133.  TriiL  32  Lliz.  C.  B.  Curtis's  cafe.  hima/lr«r 

3  Lev.  344.  -^45.  cites  Trin.  5  W.  and  M.  Nicholas  v.  Chaproaii.<*— «3  Lev.  361. 

S.C.  m  C.  B.  accorUingly.  Ibid,  fays  a  rule  was  produced  that  it  was  fo    X   ^i«7  1 

doDe  ia  B«  R.  between  fioynton  and  Morgan.  L   «5    /   J 

14.  After  a  plea  enter'd  in  B.  R.  the  defendant  may  either 
amend  his  plea  or  put  in  a  new  plea,  as  he  Ihall  be  advifed,  at  any 
time  before  replication*  This  was  (aid  to  be  the  courfe  of  B.  R. 
and  in^e  a  rule  of  court  to  be  obferved  for  the  future.  Bulft.  1 86. 
Pafch.  10  Jac. 

15.  No  amendment  by  ^riiJ/«f  out  or  altering  any  things  or  -^fi^^^- 
any  part  of  a  matter  alleged^  can  be  after  demurrer  ^  per  tot.  cur.  J^cord  oTn. 
fiulft.  204.  Pafch.  10.  Jac.  in  a  nota  there.  notbe  mad« 

up  till  de- 
raurrer  be  joined,  and  jo  long  as  it  is  inpa^tr,  the  parties  may  amend  any  thing  without  motion ; 

Atf^tliey  may  alfu  Pmend  ajierw^nh,  Jo  as  the  matter  wiil  not  much  deface  the  recoid,     Sid.    1 07.   pU 
19.  HilL  14  Kc  15  Car.  1.  B.  R.  la  cafe  of  the  queen  motlier  v.  Somcrfham  (inhabitants.) 
Ob  rule  to  iliew  caufe  why  the  plaintilf  fhould  not  amend  hi?  declaration  on  payment  of 

"♦  coftsy 
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coils,  and  liberty  to  plead  de  novo,  it  was  objected  that  the  defendant  had  demurred,  snd  the  {>1a)Mlff 
joined  in  demurrer,  and  the  roll  ad^ually  mnde  up ;  but  the  court  faid  that  tiiis  was  only  a  joofe 
roll  of  this  ternii  and  therefore  would  coniider  it  as  all  in  paper,  and  accordingly  made  th4 
rule  abfolute.    z  Barnard,  in  B.  R.  65.  Mich.  5  Geo,  x.  Pool  v.  Hamerton. 

The  plaintiff  declares,  and  the  defendant  pleads,  and  the  plaintiff  replies,  and  the  defendant 
demurs,  and  the  plaintiff  joins  in  demurrer.  The  qucflion  was,  whether  the  plaint  i£f  Ihoulil 
amend  his  declaration  ;  and  the  true  diflin£tion  upon  the  debate  of  the  judges  at  Serjeant's  Inn 
feemed  to  be  this,  that  where  there  is  a  demurrer,  if  the  caufe  be  (till  in  paper,  upon  paying  of 
cods,  and  giving  the  defendant  liberty  to  alter  his  plea,  the  plaintitF  may  be  at  liberty  to  amend, 
becaufe  the  pleading  in  paper  came  in  only  inflead  of  the  antient  way  of  pleading  ore  tenus ; 
and  in  the  pleading  ore  tenus  the  record  was  only  in  fieri,  and  therefore  though  a  man  had 
joined  in  deiT\urrer,  he  might  come  before  that  was  entered  on  record,  and  pray  to  withdntr 
his  demurrer  and  amend ;  but  after  the  pleadings  were  entered  on  record  of  the  fame  teroif 
then  it  could  nut  be  amended  or  altered.  This  was  upon  the  conftitution  of  Ed.  1.  which 
forbids  judges  to  alter  or  change  any  of  the  records  or  rolls  of  the  court;  and  therefore  no 
alteration  can  be  made  in  a  record,  unlefs  it  be  in  the  fame  term,  whild  the  record  is  fuppofed 
to  be  in  fieri;  but  out  of  this  rule  we  mud  except  all  amendments  made  by  virtue  of  the 
flatute  of  Jeofails;  for  tbofe  enables  the  courts  to  ameud  at  atiy  tiitie  within  the  purview  of 
inch  ftatutes,    G.  Hifl.  of  C.  B.  92.  93. 

In  fuo  watramo  to  know  by  what  title  they  enjoy  balaflage  of  (hips  upon  the  River  Thames^ 
It  was  agreed  per  cur.  that  after  plea  pleaded  the  defendant  may  amend,  without  paying  coils 
before  demurrer  joined,  becaufe  the  trial  is  of  the  highefl  nature,  and  ^spaemptory  as  in  a  vrif 
of  ri^ifff  but  they  thought  he  could  not  amend  after  demurrer  joined,  did.  54.  pi.  tu  Mich. 
13.  Car.  a.  B.  R.  The  Attorney  General  v.  Trinity-Houfe. 

After  in  16.  A  writ  of  error  was  brought,  and  errors  ajjigned^  and  a 

'^rrwur^  fci.  fac.  iffiied,  and  before  the  defendant  in  error  joined  in  nulla  efi 

pleaded  a  erratum^  it  was  moved  to  amend  the  judgment,  the  entry  being 

rule  of  the  default  of  the  clerk;  but  the  queftion  was,  whether  the  time 

*^btahicd^  for  amendment  was  not  paifed  after  errors  affigned.     Refolved  by 

to  amend  three  juflices  (abfente  Hutton}  that  the  time  was  not  pafled,  but 

the  error  that  to  long  as  a  diminution  may  be  alleged^  6r  certiorari  awardidy 

k  wastiif^'  they  may  amend.    Jo.  9.  pi,  8.  Mich.  18  Jac.  C  B.  Anon. 

charged  on  a  motion  for  that  purpofe;  for  after  fuch  ple^,  it  is  never  admitted  to  amend 
S^eneral  errois.    8  Mod.  304^  Mich.  11  Geo.  i.  Barnlly  v.  Shrimpton. 

17.  In  error  of  a  convmn  recovery  the  record  was  certified  and 
entered  in  the  rollj  and  the  recovery  was  pleaded  in  bar  of  the  writ; 
but  the  alleging  of  the  Jeifn  and  execution  of  the  recovery  was 
emitted  by  negligence  of  the  clerk  and  counfel.     And  two  terms 
after,  which  was  the  term  after  demurrer  joined  thereupon,  the 
defendant  prayed  to  amend  it,  and  urged  that  without  confent  of 
the  other  fide  the  court  might  amend  it,  becaiife'it  was  the  default 
of  the  clerk,  who  had  his  pattern,  viz.  the  recovery  before  him^ 
and  he  had  omitted  the  fenfe  of  it ;  and  Mountague  Ch.  J.  accorded 
to  it;  but  upon  information  that  the  courfe  of  the  court  was 
otherwife,  he  changed  his  opinion;  and  all  the  other  juftices  agreed, 
and  fo  it  was  not  amended,  becaufe  it  was  not  the  negligence  of  tie 
[  3 1 S  J  clerk  onfyy  but  alfo  of  the  C9unfeL^  and  perhaps  this  was  die  caufe  of 
the  demurrer.     And  Haughton  took  a  difference  where  the  clerl 
does  it  as  officer  of  the  courts  and  where  as  attorney  of  the  tart j^  and 
as  a  plea  in  bar\  and  ruled  not  to  amend  it.     But  they  all  iaid»  dot 
it  was  a  great  difgrace  of  juftice  that  fuch  caufe  (hould  be  over* 
thrown  without  trial  of  the  right,  but  they  could  not  aid  it*     Pain. 
123.  Mich.  18.  Jac.  B.  R.  Holland  v.  Ley. 

18.  No  Amendment  (hall  be  after  ijjiie  joined^  unlefs  hj  rule  of 

court,  but  otherwife  while  the  plea  is  in  paper;  but  then  me  otbeit 

«  ihaU 
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Ihall  have  a  long  day  to  plead  again,  and  good  cofts  of  common 

courfe,  2  Roll.  Rep.  266.  Mich.  20.  Jac.  B.  R.  Coniers.v.  Coniers. 

19,  In  ajfttub  &c.  the  plaintiflF  had  a  verdifl.     No  day  or  year  Het.  142. 

^as  in  the  declaration  entered  on  the  imparlance  roily  when  the  affault  ^^^^^^Z^ 

was  committed^  but  a  blank  left  for  it  j   and  the  plaintiffs  atttorney  and'/udg- 

by  night  got  into  the  treafury,  and  filled  up  the  imparlance  roll  raentfor 

with  the  oay  and  year,  the  defendant's  attorney  having  befpoke  of  ihe^iam- 

the  prothonotary  a  recordatur,  which  he  was  to  have  the  next  day,  jo.  239.  pi. 

and  this  matter  being  difcovered,  it  was  moved,  that  the  roll  might  3  Woitly  ' 

be  made  as  before,  and  refolved  by  ail  the  juftices,  that  it  was  ^*  ^avil,  S. 

amendable  by  the  clerks^  fo  as  it  be  not  on  the  ground  of  the  aSion,  aocsn'otanl 

until  the  recordatur  entered^  and  after  by  the  courts  for  it  was  only  pear.  — - 

matter  offorrn^  and  the  court  ought  to  amend  it  if  it  had  not  been  ^'"-  R«P- 

done  odjcrwife.    Lat.  164.  Hill-  2  Car.  i   Sir  Fran.  Worlley's  *Jc J.T 

Cafe,  c.  aUjudged 

njr  the 
plaintiff  nifi  &c-  Raym.  53.  in  cafe  of  Herbert  v.  Paget,  cites  it  as  refolved  in  Ld.  5aville*s 

cife.  S.  C.  4.  Car.  in  C.  B.  that  a  record  may  be  amended  before  a  recordatur  entered  upon  ibe 
RoU. 

If  the  VAl  on  toe  fih  be  with  blanks,  or  the  imp.xrlnnc«  roll  be  nuitb  bianks  for  dates  or  quantities, 
yet  it  may  be  amended  by  the  paper  by  the  clerks  themfelves,  till  a  recordatur  b«  ordered  of 
the  verdift  returned  on  the  nifi  prius  rc»ll,  but  after  fuch  recordatur  it  can  only  be  amended  bf 
the  court,  for  the  roll  lies  with  the  prothonotary  to  be  made  up  according  to  the  paper  book 
till  the  recurdatar  of  the  verdi<5l  be  allowed ;  but  if  after  the  recordatur  be  entered,  it  is  ordered 
on  the  roll  in  ftatu  qno,  and  then  the  court  is  fuppofed  to  take  conufance  of  it  in  what  manner 
it  then  was;  and  if  clerks  might  afterwards  alter  the  roll  after  entry  of  the  verdid^,  they  might 
amend  it  in  the  verdidt  which  is  in  the  nifi  prius  roll,  and  which  was  fettled  by  the  judges  of 
niii  prius,  and  cauuot  be  altered  but  by  the  rule  of  court.    G.  HiA.  of  C.  B.  115.  116. 

20.  A  writ  of  refiitution  was  granted,  direfted  to  the  lord  mayor  A  return 
and  court  of  aldermen,  to  rrftore  E,   to  his  place  of  common  J™***®  ***  ■ 
council-man  of  the  city  of  London.     After  a  return  made  and  pui^Md7^~ 
filed^  whether  upon  motion  or  by  the  rules  of  the  court,  it  cannot  be  tiorari  for 
amended ;  per- Roll.  Ch.  J.  Sty.  32.  Trin.  23  Car.  London  (City)  ^^e  body  of 

v.Eftwick:  Ui^z"^ 

prifoiied  for  not  paying  a  tine  fet  at  the  quaiter  feiTioos,  "w^sjiiedy  and,  it  was  afterwards  prayed 
c/z3r  it  might  be  amended;  but  per  cur.  that  ca.uiot  bo  after  thejiiin^^  and  fo  the  party  was 
difcharged.  Vent.  ^36.  Pafch.  31  Car.  1  B.R.  Anon. 

The  return  of  a  co»mhm.^t  on  a  habeas  corpus  cunnot  be  amended  after  it  it  filed,    Gibb.  216. 
f^ch.  4  Geo.  z.  B.  R.  the  King  v  CatteraU. 

21,  CotnmiJJioners  of  fewer s  made  certain  orders  againft  A. 
which  were  removed  by  certiorari  into  B.  R.  and  upon  motion 
to  amend  the  return^  the  court  faid  it  could  not  be,  bfcaufe  the 
return  was  made  the  term  before.  Sty.  85.  Hill.  23.  Car.  the 
King  V.  Apfley. 

22.  After  verdi£l  for  the  plaintiff  in  debt  upon  bond,  judgment 
was  entered  quod  recuperet  the  fum  pro  mifts  ^  cujfagiis^  where 
it  ihould  ht  pro  debito  pradi£fo\  but  this  was  ordered  to  be  amended 
as  tEe  default  of  the.  clerk,  though  in  another  term,  the  court  having 
power  over  their  own  entries  and  judgments.  Vent.  132.  IVin. 
23.  Car.   2.  B.  R.  Anon. 

23.  The  court  has  power  to  amend  any  fault  in  a  record  Ld.  Raym. 
during  thai  term  in  which  it  was  entered,  though  it  be  entered  on  Rep-  183. 
the  roUi  per  cur.     5  Mod.  148.  Hill.  7  W.  3.  B.  R.  ^<^h.  9.  ^ 

per  cur.'-^Xbe  coorCi  duriog  the  lame  term,  may  amend  any  part  of  the  roll,  becaufe  it  is 
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in  fieri,  and  fuch  Amendmencs  may  be  made  at  cowmn  hnt  without  the  aid  of  any  of  the 
fiatutes.    G.  itift  of  C.  B.  z  14. 

24.  It  was  moved  to  amend  an  offiar's  nanu  in  a  jufiijiutm 
and  to  ftrtke  out  (John)  and  make  it  (Jnthony^)  but  becaufe  it 
was  upon  demurrer,  and  part  of  die  bSt^  viz.  who  it  was  diat  took 
the  cattle,  ^e  court  held  that  it  was  matter  of  fubftance,  and 
therefore  not  amendable.  Ld.  Raym.  Rep.  310  Hill.  9  W.  3, 
in  cafe  of  Britton  v.  Cole. 

25.  If  the  Defendant  fhould  join  iflue,  the  plaintiff  may  ameixL 
After  error  brought  after  verdiSt  he  (hall  amend,  or  after  a  plea  in 
abatement,  becaufe  that  is  not  final;  per  Holt  Ch*  J.  but  not 
4^er  demurrer^  Ld«  Raym.  Rep.  669.  Pafdu  13  W.  3.  Foxr. 
Wilbraham. 

26.  In  a  fcire  facias  againfl  bail,  the  defendants  pleaded  pay* 
ment  by  the  principal  &c.  the  plaintiff  replied,  Non  folvit&c«& 
hoc  petit  quod  inquiratur  per  patriam    Csf    pntdi^li  defendentet 

Jlnuiiter.  The  defendant  demurred,  and  die  paper»book  was  made 
up  without  ftriking  out  the  words  (praedidli  defendentes  fitxu- 
liter.)  The  court  held  that  it  was  a  thing  of  courfe  for  the  party 
that  takes  the  ifTue  to  join  the  ifTue  for  the  others,  on  a  fuppoftdoa 
that  they  will  join  in  the  ifTue  to  maintain  what  they  hsve  al- 
leged, and  therefore  if  they  will  not  join  in  ifiue  but  (lemur,  they 
ought  to  flrike  it  out,  and  the  leaving  it  in  is  a  trick,  an!i 
therefore  the  court  gave  leave  to  ftrike  it  out,  though  it  was  ia 
anodier  term,  and  after  the  caufe  came  on  in  the  paper,  a  Ld. 
Raym.  Rep.  1337.  P^<^h*  4  Anns,  Stevens  v«  die  Manucaptors 
of  Hudfon. 

27.  A  fcire  facias  recited^  that  whereas  IL  bad  recovered 
again/t  y.  whereas  the  judgment  was  that  jf  bad  recovered  againfi 
A.  It  was  moved  afier  error  brought  to  amend  this,  it  beinj; 
only  vidum  derici  in  not  purfuing  his  inftru6lions.  Holt  Ch.  y 
fiud,  if  it  was  amendable  before  a  writ  of  error  brought,  it  is  fo 
after;  and  the  court  held  it  amendable.  11  Mod.  139.  Mich.  6. 
Ann.  B.  R.  TuUey  v.  the  bail  of  Vavafor. 

28.  In  debt  on  a  bail  bond,  the  defendant  pleaded  compeniit 
ad  diem ;  it  was  moved  to  amend  the  iffue^  in  which  the  condition  jf 
the  bail  bond  is  mifrecitedy  and  to  make  it  agreeable  to  the  bond,  on 
payment  of  coits;  which  was    granted  accordingly.     Rep.  of 
Vr^St.  in  C.  B.  26.  Mich.  11  Geo.  i.  Walpole  v.  Robinion. 

29*  In  Indeb.  AfH  the  plaintiff" counted  as  executor^  and  Uid  the 
promife  as  made  to  the  te/fator.  The  dckndaait  pleaded  tbe^atmU  of 
limitations.  The  plaintiff  moved  to  amend  by  toying  the  prmmfe  as 
made  to  the  plaintiff-^  fed  adjornatur.  It  was  objecSbed,  diat  this 
woidd  alter  the  nature  of  the  ad^ion,  and  that  iffue  was  joined,  and 
notice  of  trial  given,  and  fo  the  applicadon  is  too  late.  But 
afterwards  the  whole  court  granted  the  amendment;  for  thou^  it 
varies  the  defence,  yet  it  does  not  vary  the  nature  of  the^a^on; 


for  it  only  makes  the  declaration  agree  with  die  plaintiflPs  cvi* 
dence.  Gibb.  193.  Hill.  4  Geo.  2.  B.  R.  the  Dutdiefe  of 
Marlborough  v.  wigmore. 

30.  A 
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30.  A -motion  was  made  to  amend  the  entry  upon  record  ac-^ 
ftrding  to  the  TFrits  offcire  facias  and  certiorari,  and  the  returns 
thereof  after  iflue^  joined  upon  nul  del  record.  The  court  held, 
tbat  amendments  ought  to  be  made  by  common  law  witiiout  an 
2&  of  parliament  where  there  is  any  thing  to  amend  by,  and  there- 
fore ordered  the  entry  upon  record  to  be  amended  and  made 
agreeable  to  the  writs  of  fcire  facias  and  certiorari,  and  the  re- 
turns thereof  upon  payment  of  cofts,  the  entry  being  made  im^ 
perfciHy  by  mijprifion  of  the  clerk,  Barnes's  Notes  of  C  B.  3, 
Mich.  6  Geo.  2.  Hampion  v.  Chamberlain. 

31.  Declaration  was  moved  to  be  amended  on  giving  an  im-  r  ^^  T 
parlance;  upon  fliewin?  caufe  it  appeared  that  defendant  had  de-  L  3^^  J 
murred.  and  given*  a  nue  to  join  in  demurrer,  and  therefore  plaintiff  J*^**"^ 

1  ••  •  1  1.  >«*^i      for  renU  the 

cannot  amend  on  givmg  an  imparlance,  but  on  payment  rf  cofts  he  jum  dJ^ag 
may*  Barnes's  Notes  of  C.  B«  8.  Mich.  Geo.  2.  Taylor  v.  ^ijcomfuudp 
Bramble.  '^  ''"^  ^^ave 

was  giveato 
amend  on  p^xmfnt  of  «/*!,  though  demurrer  was  joined,  and  the  tUM^e  in  the  paper  for  argu- 
ment.   Barnes's  Notes  of  C.  B.  13.  Hill.  11  Geo.  a.  Harry  v.  Bant. 

After  argument  upon  demurrer  plainciiT  moved  to  amend  the  declaration,  which  wa» 
granted,  the  muriti  of  the  caufe  ml  cotninT  In  qutjlion  upon  the  argument,  but  only  the  jorm  of  pUadmr^ 
Barnes's  notes  of  C.  B.  14.  Pafch.  it  Geo.  2.  Farmer  v.  Biurtoa. 

Bucwheie  after  uigu^nrnt  upon  domrrtry  and  a  rule  for  a  farther  armtmaitf  defendant  moved  to 
atncnd  his  avowiy  by  mfeiting  3  neccflary  rcquifites  to  juftify  his  diftrefs,  the  amendment  was 
tlenied,  the  fut  mer  argumint  buvi  g  Men  upon  the  met  it  if  andxXltrt  rfU  being  Jufficient  matter  fet  out  in 
die  avowry  to  amcmd  by*  Barnes's  notes  of  C.  B.  14.  Trin.  xi.and  \%  Gea  z.  Woodmaa  ▼. 
Inwen. 

32.  In  replevin  the  defendant  avowed  for  rent  arrear,  and  fct  So  in  a  Pro- 
fordi  a  demife  of  the  Ibcus  in  quo  at  7I.  per  ann.  payable  quarterly,  .^'^^^  *i 
and  that  ill.  4's.  was  in  arrear  for  a  year  and  three  quarter's  rent,  Was  made 
and  therefore  the   diftrefs  was   made.     The  plaintiflF  demurred  after  the 
generally,  becaufe  no  fuchfum  as  iil.  4  s.  could  be  in  arrear^  the  *^***^r^^ 
caufe  was  put  in  the  paper  and  fpoke  to,  and  this  miftake  of  been  twico 
III.  4s.  inflead  of  12L  5s.  being  intifted  on,  it  went  off,  and  fpoke  to 
now  the  avov/ant  moved  for  leave  to  amend,  and  notwithftanding  ^^^^'  *J|V* 
it  had  been  once  fpoken  to,  the  court  made  a  rule  for  the  amend-  "ites  mS. 
ment,  on  paying  of  cofts.    Rep.  of  Pra6t.  in  C.  B.  J48.  Hill.  11,^  Geo.  %. 
Gea  2.  Horry  v.  Bant.  ^•^-  Mid- 

Crofts* 

(I)     By  whom  it  may  be  done. 

[  '•    >/  Variance  between  the  record  of  niji  prius  and  the  original  Thofe 
•^^     record  may  be  amended  as  well  in  5.  R,  as  in  Bancoj  '^jj?ffj 
being  by  writ  of  error  removed  out  of  the  Common  Pleas.  20  Il!nendaWe 

H.  6.  1 5*]  before  a 

writ  of  er» 
rot  are  amendable  after  a  writ  of  error,  and  if  the  inferior  court  does  not  ameod  them  the 
J:*fe>ior  %eurt  may.     S  Rep.  i6z.  a. 

[2.  If  a  yudgment  be  nufenter^d  in  Banco  through  the  default  of  Cra  J.  371. 
the  clerk,  mis  may  be  amended  in  B.  iJ.  where  the  record  comes  ^ri'^ 

by 
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^'  Sugp  by  writ  of  error,  as  well  as  it  could  before  in  Banco*  H,  13  JaCi 
w»<^tcd  B.  R.  between  Whedcn  and  Sugg,  adjudged.] 

in  B.  R.  to  be  amended  there  and  judgment  affirmed— —^R oil.  Rep.  309.  pi.  19.  S.  C.  and 
S.  P.  agreed  per  cur.— — Jcnk.  338.  pi.  87.  S.C.— ^S.C.  cited  Arg.  a.  Ld.  Raym.  Rep. 
1059. 

Error  o(  zjut^ment  m  tjci^mfnt,  and  i»  tf^e  record  a  fpnce  was  i-ftfor  ibf  cofti  not  yet  taxed.  It 
-vras  moved  to  amend  it,  for  that  the  phiintilf  h.ad  the  liberty  to  get  the  cods  taxed  .nui  to  make 
the  rtfcorrf  perfect,  it  not  bring  yet  certified.  Per  Hale  Ch.  Baron,  if  it  had  been  certified  it  mi^'ht 
have  been  amended  by  rule  of  court,  and  if  it  (hould  afterwiU'ds  be  removed,  the  court  there 
muft  amend  it ;  for  the  conftant  practice  is,  that  if  a  record  is  moved  out  of  C.  B.  into  B.  R.  by 
error,  and  afterwards  amended  by  rule  of  tliat  court,  it  muft  likewife  he  amended  in  B.  R.  be- 
caufe  it  is  in  affirmation  of  the  judgment,  and  therefore  favoured  in  law.  Hardr.  505.  Pafcfa. 
II.  Car.  2.  in  Scaccarii,  Friend  v.  Duke  of  Richmond. 

Amifcntry  [  3*  I^  51  thing  be  mifinter^d  in  en  inftn'tor  courty  which  is 
ofajudg-  amend^le  by  the  flatutes,  yet  if  a  writ  oi  error  he  brought^  and 
? f"^**h  thereupon  the  ncord  is  removed  into  B,  R.  or  B*  this  Ihall  not  be 
court* was  amended  ♦  there,  becaufe  it  is  not  ufual  to  amend  records  in  infe- 
heidpertot.  riour  courts.  Mich.Q.  Car.  B.  R.  between  Taylcfr  and  Norris, 
^^^'  ^d  bf     ^^^  P^^  curiam  to  be  the  conftant  pra£Uce  of  the  court. 

by  ftat.  8  H.  6.  which  gives  authority  to  amend  records  removed  out  of  C.  B.  by  error  for 
faults  which  are  per  vitium  fcriptoris  &c.  and  this  ilatute  extends  as  well  in  equity  to  the 
records  of  other  courts  which  are  not  removed  by  error,  whereupon  it  was  awarded  to  be 
amended,  and  the  judgment  affirmed.  Cro.  £.  435  pi.  4.7.  Mich.  37  ic  38  £liz.  B.  R.Ylia 
V.  Vita. 

A  ^/ai«r  was  levied  in  London  hy  the  name  of  yJdderbyt  and  the  bail  put  in  by  the  name  of  j4dderlyj 
but  the  deciaration  was  by  the  n^im^  of  ^ddirly,  and  all  the  recovery  \recordy purjucd  the  dcclrraixn. 
After  verdift  for  the  plaintiff  judgment  was  given  Quod  quarrens  nil  capiat  per  billam;  but 
it  was  agreed  that  this  was  amendibh  in  the  fnoper  court  where  the  bail  and  declaration  was  entered, 
but  noc  pleadable  nor  to  be  regarded  in  B.  K.  Mo.  407.  pL  548.'  Trin.  37.  Kliz.  Adderby.  v. 
Boothby.  ^— Cro.  £.  45S.(bls)  pi.  5.  Pafch.  38  Ells.  B.  R.  Framfou.  v.  Delamere  S.  C  the 
court  thought  it  only  the  default  of  the  clerk  which  perhaps  might  be  amended  here,  if  the 
record  were  in  B.  R.  becaufe  it  is  but  the  variance  of  one  letter  from  the  pLint  which  ii  k 
nature  of  an  otipnal ;  but  cannot  now,  the  i^9Cord  not  being  there,  and  fo  they  noc  lawful  judges 
thereof.  ■  -Mar.  78.  pi.  i^  Mich,  i^  Car.  the  qourt  would  not  give  way  for  amendments 
in  inferior  courts. 

Err  J  was  brought  in  B.  R.  of  a  judgment  in  an  inferior  court,  and  the  record  revived  ccne^ined  a 
fur  miff  J  which  never  was  made  in  the  inferior  couit,  but  was  contrived  after  the  writ  of  crv 
brought.  And  this  appearing  on  examination,  the  court  of  B.  R.  ordered  the  town  clerk  to  ih- 
literate  fuch  furmife  out  of  the  record,  and  afterwards  revcrfed  tlie  judgment,  a.  Jo.  103. 
Pafch.  30  Car.  2.  B.R.  Harvey  v.  Holland. 

*[32i] 

^,_*    -^       [  4.  As  in  action  upon  the  cafe  in  an  inferiour  court  after  verdid 

Fol.  2IO.  and  judgment  for  the  plaintiff^  a  writ  error  is  brought  in  B,  R, 
■L_i  -^-  f  where  the  record  is  certified  that  the  defendant  pleaded  Non  ajfump^ 
G.  Hift  of  fttl^  de  hoc  ponit  fe  fuper  patriam,  ^  querenSy  *  fcilicet  for  Jimi- 
C.  B.  142.  ^^^^  without  any  dafli  dirough  it;  fo  that  this  is  to  be  taken  for 
the  inferior  fcilicct  rather  than  for  fimiliter,  and  fo  no  iffue ;  and  though  this 
court  from  ought  to  be  amended  if  it  had  been  a  writ  of  error  upon  a  judg- 
whence  the  ment  in  banco,  yet  this  ihall  not  be  amended,  it  being  certified  out 
JJ^Jned,  of  ^^  inferior  court.  Mich,  g  Car.  B.  R.  between  Norris  and 
whcti)cr  it  Taylor,  adjudged,  and  the  judgment  given  in  Gravefend  court 
bec.  B.  or   ^everfcd  accordingly,  Intratur  Trin.  9  Car.  Rot.  803. 

court  of  record,  may  amend  after  judgment,  as  well  after  as  before  a  writ  of  error  brought ;  and 
the  rule  of  fuch  amendment  is  to  he  c.rtifittl  by  the  clerk  of  fuch  inferior  court  to  the  fuperior ; 
for  though  the  record  is  removed  by  writ  of  error  and  a  mittitur  recordum  is  entered  00  the 
roll  I  yet  the  writ  of  error  is  to  fend  the  record  in  the  (late,  and  condition  in  which  it  ought  Co  be 
by  the  law,  aiul  that  is  corrected,  as  it  ought,  from  all  niifprifions  of  the  clerks  j  for  by  the  l3W» 
they  are  to  corref^  i\\e  mifprifions  of  tlie  clerks  hefore  or  after  judgment ;  and  fvich  correcFUd 
records  tbcy  are  ob!i:^ed  to  feud,  that  the  mifprifions  of  the  clerks  may  not  be  taken  fortbeir 

crrcrsj 
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frrars;  ^ad  if  they  do  thus  comA  the  mifprifion  of  their  clerks  after  the  writ  of  error  h»  been 
broQgbc  upon  the  record,  it  is  proper  to  fead  up  their  clerks*  who  are  tlie  officers  of  the  court, 
snil  ba/e  the  cuftody  of  the  records,  or  they  may  allege  Diminution,  and  fend  up  the  record 
amended,  as  it  ouf!:ht  to  be,  or  it  may  be  amended  in  the  fupcrior  couHi  if  the  other  refufe(h  t 
becaufe  fucb  mifpnfions  are  not  to  alter  the  judgment ;  and  therefore  the  court  that  fuperintends 
the  iolerior^oiirt,  ought  to  corrt^  the  roifprifions  of  the  clerks  of  the  court  in  the  record  feu  to 
tittoi. 

*  This  is  here  as  it  is  in  Roll,  but  it  feems  that  it  (hould  be  ia  the  abbreviacioQ  that  is  Co  fay 
(Set*)  otherwife  it  cannot  be  any  ways  taken  for  (Similiter.) 

5.  The  juftices  of  C,  B.  a/ier  writ  of  error  comes  may  amend  ^r-  «rror» 
the  roll  where  judgment  was  given  die  lame  tenn,  and  it  is  en-  ?  h.  ^"^2 
tfered  contrary  to  the  truth ;  for  the  roll  is  not  the  record  in  the 

lame  term.     J3r.  Amendment,  pL  32.  cites  7  H.  6.  28. 

6.  Note  that  every  hill  in  the  chancery  and  elfewhere  of  debt  be^ 
Uveen  party  and  party^  by  courfe  of  the  common  law  there  fuedy 
mght  to  have  the  county  or  city  where  the  caufe  arifes  in  the  tejle  or 
margin  of  the  hill\  and  becaufe  bill  vrzs  put  in  which  wanted  itj 
therefore  it  was  amended  after  verdi^j  and  in  another  courts  viz.  in 
fi.R«  quod  nota.     Br.  Bille,  pL  35.  cites  2  R.  3.  I2* 

7.  If  the  flieriff  or  cleric  makes  mifprifion  in  the  return^  ^tryy  f  322  1 
or  the  liite,  the   court  may  make  this  clerk  or  another  clerk  to 

amend  it  And  if  the  flieriff  be  after  removed,  or  dead,  yfet  they 
may  make  the  new  Jheriff  or  his  clerk,  or  the  oldft)erijf\  if  be  be 
alive^  to  amend  it 'by  the  ftatute;  quod  nota.  Br.  Amendment^ 
pL  9.  cites  33  H.  6.  42.  per  Prifot  and  Cur. 

8.  A  ivrit  of  offfe  was  amended  in  the  Exchequer-chamber  be- 
fore Portman  and  Whiddon  juflices  of  aifife  for  Salop.  Br. 
Amendment,  pi.  72.  cites  5  E.  6. 

9.  Error  was  brought  in  the  Exchequer-chamber  to  revcrfe  a 
judgment  and  a  certiorari  to  remove  the  record ;  the  error  aiHgned 
was,  that  the  declaration  on  the  fie  and  the  roll  varied  as  to  the 
mtmber  ofckfes  \  the  court  differed  as  to  its  being  amendable  or  not, 
but  the  rule  of  court  was,  that  if  it  be  amendable;,  the  judges  in  the 

I     Exchequer  are  to  diredl  the   amendment  of  it.     2  Bulft.    149. 
Mich.  II  Jac.  Ewer  v.  Chamberlain. 

10.  A  Writ  of  error  was  brought  to  reverfe  a  judgment  given  ^•^"*'  '9*» 
in  C.  B.  and  after  a  certiorari  and  errors  ajjigned^  they  in  G  B.  T^tn*i9* 
amended  the  record.     And  by  the  whole  court  (Crooke  only  ab-  Jac  Anon.- 

I    iem)  they  cannot  do  it;  for  after  a  tranfmittitur^  they  have  not  the  *««"•  '**  ^ 
j    records  before  them.     And  Barckley  faid,  that  the  difference  ftands  t'l^'ft)^  ' 
I  ktwixt  C  B.  and  B.  R,  and  betwtxt  B.  R.  and,  the  Exchequer*  ing  the 
\  For  the  record  remains  always  in  this  court  notwithftandinc  a  difference 

writ  of  error  brought  in  the  Exchequer-chamber;  and  therefore  ^^^^fej* 
I  We  may  amend  after.     Wherefore  the  court  (aid  that  if  the  thing  titerethefe 
i  iwerc  amendable,  they  would  amend.     But  the  Court  of  C.  B.  points  de- 

carnioc     Mar.  72.  pL  109.  Mich.  15  Car.  Anon.  Cr^j.6«. 

:  pL  5.  HtIL  19  Jac.  B.  R.  Mafon  v. Fox,  Stepbenfon  and  Thorpe^  feems  to ^  S.  Cbut  Chs  pomt 
r  V  to  Utc  cifloe  of  the  amendment  does  not  appear  there. 

I      Jim  A  plea  was  Puis  dftrrein  continuance  pleaded 4rt  the  offifeSy  to  %  Mod. 
yAaxix  the  plaintiff  demurred,  and  the  plea  being  certified  on  tfaic  v^T-  '^^^^ 
Ibflck  of  the  poftea^  ^  plaintiff  gave  a  rule  to  join  in  <ieiiitirrer,  |f£\^ 

Vo^  0*  A  a  wiiich 
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Vat  s.  )P,      tivbich  defendant  refufmg,  he  entered  judgment    The  GOU{t  b^ 
^|^][?'       thatthe  plea  could  not  be  amended  here;  but  mighty  duriogdis 
^'^'       afflfes,  be  amended  before  the  judge  of  nifi  prius.    Freem.  Rep. 
252.  pL  267.  Pafch.  1678.  Abbot  V.  Rugeflcy. 

12.  What  is  not  amendahU  by  the  cleric  without  ori$t  of  the 
court,  if  d^nt  by  him  \  and  if  according  to  IcnVy  the  court  cumot 
alter,  but  may  punifli  him*  Skin.  46,  pL  i8.  Pafch.  34  Car.  2. 
in  caife  of  Birch  and  Linden. 

13.  Miihofiner  was  in  a  writ^  and  in  all  the  after  froceoiingf^  as 
(Weflly)  for  (Weftby.)  On  motion  the  curfitor  was  ordered  to 
attend,  who  fatisfied  Ine  court  die  inftnrfUons  were  right,  and  fa 
they  ordered  the  original  to  be  amended  in  courts  and  this  widioal 
any  application  to  Chancery,  or  order  from  thence,  and  thejr 
fended  all  the  proceedings  after.  2  Vent.  152.  Hill,  i  k% 
W.  &  M.  in  C.  B.  Weftby's  Cafe. 

.• 

1^  323  ]  (K)     How,   and  what  18  to  be  dpnc  in  Ofdcr 

thereto. 

9ee  (B)  3.  r.  \X7  HERE  variance  is,  the  clerk  who  writ  ity  or  the/rn/ 
4. 5.6.  VT     ^Ijq  returned  it  Jk^U  be  examined^  and  upon  thi$  fpufi 

it  ihall  be  amended.     Br.  Amendment,  pi.  67.  cites  2  £.  4*  7* 

2.  Mifprifion  of  the  cleric  ihall  be  amended,  as  in  debt  ufaieM 
objigationy  if  th^  cleri  of  the  chancery  has  the  obligation^  or  a  <^Jf  ^ 
ft,  and*  varies  from  it,  there  upon  examination  df  the  clerk  itipf 
be  amended.     Br.  Amendment,  pi.  78.  cites  22  £•  4.  20. 

(L)     Amendment  by  Statutes  of  B.  3^  H,  5.  aad 

H.  6. 

Indethnieof  j.  14  £,  3.  caf.  6.  Ena^s  that  by  the  mi^iflon  of  actefc 
onTofThe  '"  ^  place  wherefoever  it  be^  no  procefs  Jhall  be  annulled  or  difcW" 
writings  tinued  by  mi/laie^  in  writing  one  fyllable  or  one  letter  too  much  or 
mmsmittul  too  little,  but  as  foon  as  the  thrng  is  perceived  by  •  challenge  ^ftit 
wMceT'lt  t^^^'>  ^^  ^^  ^^^^  mannery  it  Jhall  be  ha/lily  amended  in  duefim^ 
wdiheld       without  giving  advantage  to  the  party  that  challenges  the  fiaaek* 

that  A\  the    i'aufe  ofjuch  mifprifion. 
pracefewjift 

^ifcontinuad  notuvitblbuidiag  this  ftatute,  which  eaa^  the  [vrocefs  fhall  be  amended.  8  lUf . 
157.  a^  cites  1 5  B.  ^.  Amenditient  58. 

•  In  Praci^  quod  reddat  hy  J^bn  Marfl  of  SUfardt  they  were  at  iffoe,  and  w  thi  ytfftfao* 
Skfatdnoas  omitftd^  and,  the  jury  {SaflTed  for  the  demandant,  and  this  matter  was  ailed^adin  a0<" 
Ar  judgment,  and  it  was  amended  by  the  iltf  ute  of  14  E.  3.    B.  R.  Amendmeot,  pi*  50*  <^ 

.  Oofimgt  of  the  Man6r  tf  Tybynry^hrooht  and  the  tvrh  was  of  the  Manor  of  Tyhymy^  and'  (h^«W 
was. left  out,  and  the  opinion  was,  that  it  may  be  well  amended,  and  yet  the  iutute  ti^fh  v^ 
fyllable  or  letter  is  too  much  or  too  little  in  a  word,  but  if  part  of  the  word  be  wannng,  t» 
Vor^  i^ wanting.    Br»  Amendments,  pL  18,  cites  40  £.  3.  34.  '  ^ 

.  Mifprifion  'of  the  clerk,  v*heiH?  he  made  writ  of  execution  of  100  fomds^  where  the  rw ••^ 
£>i/  TOO  niarki\  and  per  Thorpe,  the  plaintiff  Ihall  not  have  it,  •  [botj  till  foo  niiw*«  «J 
levied.    Be.  .Ameodmfp4  P^  2>  '   *  ^*  Elegit,  pL  a.  qUAj^  £•.  5.  iq^  S*  C  aed  wi» 
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TrdpaCiby  Ezoctttorj,  and  Jamaga  taxtdby^  Uqufft  to  100/.  and  the  proceilp  vns  continued 
letwoen  fuch  a  one  and  another  executor,  and  the  toUwax  loo^.  where  it  ihould  be  looA  an4 
ft  was  challenflted  for  difcontinuance»  &  xxoa  allocatur;  but  the-procefs  was  amended)  and 
wd^eat  for  the  plainriff.  Quod  nota.  Br.  Amencinieiit>  pi.  24.  c.ces  45  £.  3*  ig.-*  ■ 
ritzh.  Amendment,  pi.  52.  cites  S.  C— ^S.  C.  cited  8  Rep.  1 57.  a. 

Bjr  this  ftatute  the  juAices  had  liberty  on  challenge  of  the  party  to  amend  the  procefs 
where  the  clerk  had  miAaken  one  fyllabls  or  letter,  and  the  judges  afterwards  conDrued  tht 
iltttiie  fi>  favourahljp,  that  they  txtendul  it  to  a  wd,  but  they  were  not  fo  well  agreed,  whether 
ihev  could  make  thefe  ameiHlments  as  nell  after  as  before  judgment ;  for  they  thought  tli« 
aathoritv  touching  that  place  was  determined  by  the  Judgment ;  .ind  therefore  to  put  an  end 
to  the  diveiiity  of  opinions  by  9  H.  5.  cap.  4  it  is  declared,  that  the  judges  Hiall  have  the  fame 
ponreri  as  well  after  as  before  jiulgm«nt,  as  long  as  the  rcaird  in  procefs  is  befi)re  them  s 
■nii  fhis  ftatute  is  confirmevl  -b/  4  H.  6,  c?p.  3.  with  an  exception,  that  it  (hall  not  extend  to 
proqefs  on  outlawry*    O*  Hift.  of  C.  6-  S8. 

»  Ld.  Raym.  Rep.  669.  Pafch.  13  W.  3.  it  was  faid  Arg.  that  thofe  words  {ChoUtn^e  of  the 
Tarty)  muft  bc  undcrftood  of  a  demurrer;  but  Hoft  Ch.  J.  contra,  tiiat  chr'llenge  of  tlie  pany 
n  fcir  ta-ftjl  ofjud^tneut.  ■   »   ■      i  Salk.  50.  ph  ir.  S.  P.  in  S.  C.  by  Holt  Ch.  J.  accordingly. 

4.    By  g  H.  5.  cap*j^  The  jutkicts  before  whom  fuch  pica,  or  Sewni 
record  is  madcy  or  fhail  bc  dependi^ig,  as  well  by  adjournment  as  by  ^cYmenTed  ' 
way  of  error ^  or  otherwijey  Jhall  have  power  to  amend  jucb  record  before  iud^^ 
iJtdproceJiy  as  well  after  ju^ment  as  bejfore»  «««'>  wA«V* 

cannot  be  a- 
^bidd  after  \  for  tlieA  th&  party JhuB  Mt  the  eidva*i$agt,  and  fo  it  feems  here«  that  where  writ  of- 
«vi0r  xsytfly^em  to  the  party ^  it  ihall  not  be  taken  from  him*    Br.  Amendments,  pi.  47-  cites  9 
£'  4. 14.  per  Litthetoa. 

They  miay  amend  mJjpriJJon  as  well  after  judpaatt  as  before  upon  exam/iation  of  the  X  ^OA  ^ 
JttnjfScc*    Br.  Amendment'',  pl.47,  cites"9  E.  4r  14.  I   3    T  J 

Record  may  be  amended  oftsr  v/rdC:^,  and  after  judgment,    Br.  Amendmedts^y' 
{>L  $7.  cites  2  £.  4.  7.  per  Choke. 

Stlt'm  Chancery  of  debt,  having  out  the  county  in  the  margin  was  amended' after  verdidt,  and  m 
court*    Br.  Biite,  pi.  35.  cites  2  R.  3.  12. 


^.    4  H.  6.  cap*  3*    £na£b,  that  thefaidftatuU  of  i^E»  3.  cap.  Error  was 
4.  and  alfo  tbejiaiute  of()H.S,  cap  ^,  Jhall  hold  fir ength^  for  ce^  and  brought  t<r 
^e£iy  in  svery  record  and  procefs  of  the  fame  as  well  after  judgment  faX^la^**^ 
giien  upon  a  verdift  pafjed  as  upon  a  matter  in  law  pleaded,  pro-^  writ  of 
^fided  not  to  extend  to  records  and  pracejfis  in  WaUs^  nor  whereby  any  dthty  whioh 
ferfoH  Jhall  be  outlawed.  "j^bF^Tc. 

Kmghi,  ami  the  capias  was  accordingh,  bttt  the  aRas^  the  phriet  capias^  and  the  exigeni  omitted  ths 
turd  (Knight  J  and  this  was  afligned  for  error,  and  by  the  opinion  of  the  court  it  may  be  amended 
Bf  the'*  Stat,  of  Leicefter,  as  well  of  tar  the  te*.9ij  /r  remwedfor  a  rot  a$  before.    Br.  Amendments^ 

pi.  31.  cites  7  H.  6. 17. .—Br.  Variance,  pi.  So.  cites  S.  C.  •  The  year  book  fay* 

this  Stat,  was  made  3  H.  6.  but  it  feems  to  be  4  H.  6,  3*    by  the  words  cited. 

4*     8  Hen.  6-  cap.  12.  S.  i.     For  error  in  any  recordj  procefs^  or  In  this  Stat. 
warrant  of  atiorneyy*  original  writ  or  JudiciaL  panel  or  return,  in  ^^^  fee  tha^ 

^r        "^    ■/•  J        •\     1'      J  !•     •        •         ^        f    •  r    J  writ  on gi- 

any  places  raied  or  mterUned,  or  dimmution  found  in  any  Juch  re-  nal  is  fpcci* 
cord  tfc.  which  rajings  l^c.  at  the  difcretion  of  the  judges   of  the  ally  ex- 
courtSj  in  which  the  faid  records  and  procefs^  by  writ  rf  error  or  pr<?^r«^».  *>ot 
otberwifey  b^certified^  do  appear  fuj^ehed^  w  judgment  nor  record  have"no^** 
JbaU  be  re^erfedor  annulled.  greater 

power  br     ' 
•  Ait  Slat,  to  aitteod  writs  tban  they  had  bafore,  but  afcer  thm  jiid^enC  has  been  given  &c.    Thet 
Dig.  394.  lib.  16.  cap.  6.  f.  7. 

_  Though  the  ftatutes  f  mentioned  before)  gave  the  judges  a  greater  power  than  they  had  beforCf 
y«  ft  was  found  that  tlicy  were  too  much  cramped,  having  authority  to  amend  nothiiTj  but  procefs^ 
and  they  ilid  not  conftrue  tlus  word  in  a  large  fignification,  to  comprehend  all  prpcficdings  it) 
real  antd  pcrfooalaclions,  and  in  criminal  and  common  pleaS,  but  confntd it  to  the  nufne  proctfi  and 
JMTj  procffs  5  wherefore  to  enlarge  the  authority  of  the  judges,  this  Stat.  8  H.  6.  wp.  12.  gives 
tfiem  po^ver  by  them  and  their  derks  to  amend  what  they  (hall  think  in  their  difcretion  to  be 
Cbitf  mffprifion  of  their  clerks  in  any  record,  procefs,  and  plea,  warrant  of  attorney,  writ,  panel^ 
or  retsm*  G*  Hift;  of  Cs  B;  99; 
^  Aa»  'then 


324  Stnenttnent  [and  jeofails.] 

There  are  only  two  ftatutes  of  atnendments,  viz.  the  14  E.  3.  and  S  H.  6.  the  reft  are  rxkoDed 
to  be  ftatutes  of  jeofails,  and  not  of  amendments,  per  Poih^etl  J.  i.Salk.  51.  pi.  14.  Mkh. } 
Ann.  B.  R.  in  cafe  of  the  Queen  v.  TutChin. '  And  ibid,  he  held  that  Uie  8  H.  6.  was 

tonly  to  inlarge  the  fubjeA  matter  of  14  £.  3.  and  that  14  £.  3.  extends  only  to  procefs  out  of 
the  rull,  viz.  Writs  that  ifTue  out  of  the  record,  and  not  to  proceedings  in  the  roll  itfelf ;  but  thst 
the  14  £.  3.  extends  not  to  the  kin;,  hecaufe  of  thefe  words  (challenge  of  the  party.)  An<l  tbt 
Stat.  8  H.  6.  has  always  been  conftrued  in  imitation  of  the  a^  of  E.  3.  and  the  exception  io  ibe 
Stat,  of  H.-6.  was  only  ex  abundant!  cautela;  and  all  judges  and  faget  of  the  bw  in  allagts 
have  taken  it  not  to  extend  to  the  crown.  And  the  cafes  on  the  other  fide  are  net  to  te 
relied  upon*  % 

S.  2.  The  judges  of  the  courts,  in  which  any  record  ^cjballhe^ 
Jhall  have  power  to  examne  fucb  record  i^c*  and  to  amend  in 
affirmance  of  judgments,  all  that  in  their  difcretion  feemeth  t§  it 
mifprifion  of  the  clerk,  except  appeals,  indictments  of  treafon  and 
felonies,  and  outlawries  of  the  fafne,  and  the  fubftance  of  proper 
n^mes,  furnames,  and  additions  leit  out  in  original  writs,  aiid 
writs'  of  exigent,  according  to  the  Jiatute  i  Hen.  5.  cap.  5.  and  in 
other  writs  containing  proclamations ;  and  if  any  record  &c.  be 
certified  defe<3ive,  othenvife  than  according  to  the  writing  which 
thereof  remaineth  in  the  places  from  whence  they  be  certified,  the 
parties,  in  affirmance  of  the  judgments,  Jhall  have  advantage  to 
allege  variance  betwixt  the  fame  writing  and  the  faid  certificate', 
and,  that  being  found  and  certified,  that  fame  vartance  fiaU  be  by 
the  judges  amended  according  to  tie  firji  writing* 

5.  3.     If  any  fuch  record  i^c.  Jhall  be  exemplified  in  chancenr, 
and  fucb  exemplification  there  inrolkd,  without  any  rafing,  then  for 
any  error  ajfigned  in  the  faid  record  dfc.  contrary  to  the  laid  exem- 
plification ana  inrolbnent,  there  Jhall  be  m  judgment  reverfed. 
r  ^2  C  1        ^*     ^  Hen*  6.  cap.  15.     The  juflices  before  whom  any   mifprifim 
Onxre  if      ^  default  ftnill  be  found  in  any  records  and  procefs  hanging  befert 
tms  Stat,  be  them  as  well  by  way  of  error  as  otherwife,  or  in  the  returns  of  the 
in  force  in   fame  made  by  ft)eriffs,  coroners,  bailiffs  or  any  other,  by  mifprijkn  tf 
i]Ioi****Sec      '*'  <iirks,  or  of  the  Jherifffs  l^c.^ailhave  power  to  amend  fucb  A- 
UieStat.of  faubs  and  rmfprifions  by  their  difcretion,  and  by  examination  tberetf 
the  ordi-       by  the  jufHces\  tbisjlatute  not  to  extend  to  Wales,  nor  to  proceffes  and 
w^des  ^    r^ftfnfc  of  outlawries  of  felonies  and  treafons. 

made  anoo  a7  H.  S.  cap.  6.  it  feems  that  at  is  of  force  notwithAaoding  this  proviib.    TUL 
^S*  V^  ^*  *^*  ^*P*  ^>  ^  9-  • 

For  further  explanation  of  tbefe  ftatutes,  fee  the  proper  din* 
dons  under  thh  head* 


(M)    Statute   of   32    H.  8.  cap  30. 

Asthe  il^  6.  %t'H.  8.  cap.  30.  EnaSls^  that  if  any  iflue  be  tried  bf. 
t«^  before  thc.oath  jrf  12  men, 

^Kuy  ex* 

tended  to  wiiatoSiejvflices  (honld  interpret  the  mifprifion  of  their  clerks,  and  other  oiffioeni  it 
was  found  by  experience,  that  many  jail  caufcs  were  overtlirown  for  want  of  form  and  rtW 
failings,  not  aided  by  thofe  ftatutcs,  though  they  were  good  in  fabftance;  wberefoxc  lor  tb* 
further  relief  of  fuitors  this  lUcoCe  was  made.    G.  Hiit.  of  C.  B.  S9. 

A  jod{nient  bjr  NitilJiae  is  bmH  within  the  intent  of  the  ftztute  of  Jeofails,  which  fpeaks  oC 
verdi^;  for  this  (bill  not  ^  Ciid  a  verdi^ ;  fur  a  verdiA  is  that  which  is  put  iniilbc  by  tbs 
joiaiii^  of  the  psrCics;  aytd  fiier  cur.  Goldsb.  49.  pi.  9.  Pafch.-  29  Eliz.  Anon. 

AjudsBCst 
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A  jtidgment  (riven  upon  a  rrtraxit  is  not  aided  b/  the  ftat.  of  jeofails  as  it  would  be  if  giycn  oa 
\        the  venlift.*    Cro.  J.  211.  fl.  3.  Mich.-6  Jac.  B.  R.  between  Beecher  and  Shirley. 
;  It  aids  not  di (continuances  after  failure  ofruord  on  Nul  tiel  record  pleaded.    Cro.  T.  303.  304. 

pL  5.  Trio,  zo  Jac.  B.  R.  Miles  v.  Pratt.       ■■         x i.  Rep.  7.  a.  b.  S.  a.  cites  S.  C.  adjudged  ac« 

corainj^Iy. 
This  ftatute  does  no(  help  imperpH  verSffs.  Arg.  2  Le.  196.  in  pi.  245.  cit«  this  caic»  An 
;        mformitioa  wa$  brought  a#ain(^  B.  for  entry  into  a  houfe,  and  100  acres  of  laad  in  S.  be  pjeaded 
1  not  gujity,  but  the  jury  found  him  gttihy  as  to  the  lOO  acres,  but  f<Jd  notintfr  as  to  the  houfi;   "'  ^ere- 

vpoa  error  was  brought,  and  judgment  reverfed,  fays  it  was  a  great  cafe    argued  ia  thtf 

ikchequer,  and  was  Rk ache's  Case,  and  Coke,  who  cited  it  faid,  that  it  was  not  a  difcoo- 

tinuance,  but  no  verdifl  for  part.  Godb.  57.  pi.  69.  cites  S.  C. 

For  the  paf^y  plaintiff  or  demandant^  or  for  the  party  tenant  cr  In  Praecipe 
defendant^  in  any  courts  of  record^  judgment  Jhall  be  given^  daion^U 

VDoched,  who  enters  into  the  warranty  and  pleads  to  ilfue,  which  is  misjoined,  or  other  like 

default)  and  the  iStie  is  found  againll  the  vvucbeey  and  judgment  is  given  againlt  him,  he  f  ma^ 

have  writ  of  error  notwithibuiding  the  ftat.   32  H.  8.  cap.  30.  by  all  the  juftices  of  C  B.    For 

Che  ilitute  does  not  provide  for  this  cafe.    For  the  vouchee  is  neither  plaintiif  or  demandant, 

tenant  or  defendant.    And.  26,  27.  pi.  60.  Anon.-— — ^Bendl.  37.  pi.  67.  Mich,  i  &  a  P.  Ic  M* 

Anon.    S.  C.  that  he  (hall  have  a  writ  of  error— *-Kelw.  207.  b.  pi.  5.  S.  C.  in  totidem 

?erbi5,        ■   S.  C.  cited  11  Rep.  6.  b.      ■■     Hob.  281.  S.  C.  cited  by  Kobart  Ob.  J.  (ays,  that  h« 

doe^  not  very  well  like  the  opinion  in  this  cafe,  for  he  fays,  furely  the  vouchee  is  a  party  both 

to  the  fait  and  iifue ;  and  the  common  law,  (which  is  the  mother  and  patron  of  reafon  to  a 

ftatute)  allowf  htm  a  party  to  take  a  releafe  from  the  demandant  as  well  as  the  very  tenant ; 

but  he  is  no  party  to  the  original  writ,  which,  he  fnys,  is  true  that  •origiiully  be  is  not,  but 

by  fubilicunon  of  the  p;irty  allowed  by  law,  and  he  may  plead  in  abatement,  though  he  may  alfo 

extort  the  warranty  of  the  tenant,  having  not  taken  pleas  in  abatement ;   the  ftatute  fays» 

|htDtiiFor  demandant  generally,  not  faying  againll  the  party  tenant  or  defendant;  and  thea 

why  may  not  the  2  claufes  for  the  tenant  or  defendant  be  inlar^^ed  Co  anfwer  the  reciprocal 

intent  of  the  one  number,  rather  than  reftrain  the  former  by  the  latter,  efpecially  fince  it  is 

dearly  tme  that  the  ilTue  found  for  the  vouche :  is  found  in  effedt  for  the  taiaot,  and  the  de« 

aundant  thereby  clearly  barred. 

f  Orig.  ts  (cannot  have)  and  fo  mifprinted. 

,^mi4>leading,  lack  of  colour,  infufficient  pleading,  or  jeofail,     H^entbe 

^ier  matter  npparei^  in  the  reevrdf  at  ivrit,  ce-^ni,  replication,  rrjoind^r,  jjpe,  proctfs^  or  the  llkci 
i^en  the  fxilgmeftt  is  mdmtf^  this  was  caufe  to  replead  before  tlie  ftatute  of  32  H.  S.  Br.  Re- 
pleader, pi.  14. 

Jfif  miicontinuance  4r  diicontlnuance,   or^  mifconveying  of  T  ^26  1 
procefs,  misjoining  of  the  iffue,  J-^  ^^  ^^ 

metnirf  divert  receipts ,  the  defendant  pieadtd  to  iJTue  to  atl  but  onf,  md  nt  to  that  he  pleaded  notbiMgf 

iad  found  for  the  plaintiff;  it  was  moved  tliat  the  plea  was  difcontinued  becaufe  he  did  not 

plead  to  that  pared  according  to  7  £.  4.  24.  b.  and  7.  H.  i.  5.  a.  Ice.  and  that  this  was  not  remeditd 

by  this  flat,  no  anfwer  being  given  as  to  one  parcel,  and  the  plaintiff  cannot  have  judgment  of 

part;  for  of  the  parcel  to  which  no  anfwer  was  made,  no  judgment  vtux  be  given ;  but  refolved  and 

I    aiifnicd  in  B*  R-  that  the  ilatute  extends  to  it  by  the  words  fany  dfatntinumnce  &c,  notwitl^t&iiJ 

And  jndgment  ^nras  given  accordingly  of  fo  much  as  was  found  by  the  verdidt.    1 1  Rep.  6.  b.  7.  a« 

I    cites  Mich.  jtS  &  29  £liz.  B.  R.  Gomerfal  v.  Gomerial.  Godb.  55.  pi.  69.  S.  C.  and  S.P. 

«:goed,  but  no  judgment.  2  L«.  194.  pi.  245.  S.  C.  in  totidem  verbis.—-— — -Hard.  131* 

pL  6.  Trin.  15  Can  a.  in  the  exchequer  in  cafe  of  Workman  v.  Chappel,  a  difference  was  taken 

(hat  where  a  plea  is  pleaded  to  the  whole  (as  in  the  principal  cafe  there)  and  is  tuugh^  there  oogbt  tm 

be  a  repleader*    but  where  the  fslea  was  pleaded  t9  part  onfy  as  in  the  cafe  dted  1 1  Rep.  ia 

Heydflo's  caffi^  and  fo  was  a  difcontinuam^t  it  is  hoi  pen  by  the  ttatute  after  TeidiA. 

In  repievin   tHe   p/ainiiff  tvas  nonfuit  after  evideace  and  b^ote  verdifi^  but  the  jury  gave  a  vtrSS 

.Jjm  Ae  dtpmages. ;   but  the  court  held  that  this  verdia  for  the  damages  is  but  in  nature  of  an 

i-inqaeft  of  oAce»  and  therefore  is  a  difcontinuance  not  hcl|>ed  either  )>y  this  ftat.  or  that  of  18 

i'Mz-  ai  difconttnuance  after  verdia  would  be.    Cro.  E.  339.  pi.  4.  Mich.  36  &  37  EUz.  B.  R. 

iKland'^  cafe.— —Cro.  £.  412.  ^l.  a.  Mich.  37  &  ^8  Elia.  B.  R.  cites  Bufty  v.  Ireland  S.  C.  and 

1^  5.  P.  was  helU  there  accordingly.  Courtier  v.  Barret. 

This  ftatute  helps  all  difeominuatteei  as  well  after  verdtS  as  before;  per  Gawdy  and  Peitioer  J. 
;C»P.  E.  4B9.  pi*  ^-  Mich.  ^8  &  ^9  Eliz.  B.  R.  in  cafe  of  Halman  v.  Collins.  ■  ■  ■  Cro.  E.  320. 
iifL  g.  Pafch.  36  ^1"-  ^-  R-*"  cafe  of  WalOi  v.  Wallingcr,  it  was  held  by  the  juftices  that  Idif. 
-eemSaiaoce  »ftcr  verdia  ip  not  helped  by  any  aatute.~-^Cro.  C  236.  in  pi.  17.  Mich.  7  Car, 
B.R,  laid  c  contra  Arg.  and  feems  admitted  by  the  court. 
•  A  a  3  TVefpaff. 


$26  amenfiment  {^nd  Jtofafls.J 

Trefpaft.  The  vwirt  &cUs  otidtbe  bannelpttre.tifaatingp  tut  iht  .^ifiri^ta  jurats 9  ^m^^Jmni 
ennixed  to  it  umaiwJ;  it  was  adjudged  to  be  helped  by  tbeikatute.  Cra  £.  159.  jpL  43.'Micb* 
3?  &:  34.  tliz.  B  R.  Welfli.  v.  Upton. 

In  an  a<5tu)ii  of  Ldi,ry  a*  d  wcundlng,  the  dcfcn^VXt  fiffiificd  as  le  the  iatttrjff  hni Jitid  Jtorlmf  <■>  ff 
tht  ^ounaingi  the  defehdant  had  a  vercli^  and  judgment*  becaufe  it  was  only  a  diicoiuiniMiai^ 
upon  ti  e  point  of  T\'ounding»  which  is  hoi  pen  after  verdi^.  Hob-  187.  pi*  1^7.  Micb.  11  Jac' 
Frccftone  v.  Bov\ycr.-~ — G,  Hift.  of  C.  B.  laS.  129.  S.  C. 

In  trefpafs  for  tnttnn^  into  bh  bMjc  and  his  chf-\  the  defendant  juf:lfi<^\  the  \f\»kvlL\S  rrpHU  aai 
grave' fed  ns  to  the  b^ufe,  but  f./id  nothing  as  to  tbi  clcj:^  and  found  fur  the  plaintiff ;  but  per  toC  Clir> 
judgment  fball  be  /or  the  pUiniiff  for  that  point  which  Is  found,  and  the  difcoprinuance  fior 
the  other  is  aided  bv  the  llatutc.  Cro.  J.  ^53.  pi.  7*  Micb*  12  Jac.  0.  R.  Wats  v.  Kins.^— « 
4  Le  57.  Watts  v.  King  is  not  S.  C— — G.  Hift  of  C.  B.  1 16.  S.  C.— Mar.  11.  pi.  47.  Patch.  15 
Car.  Bocklev  v.  SkiniKr  of  trefpafs  cnra  equis  porcis  &  bidentibusi  and  defendant  juilified  u  to 
the  horfes,  but  faid  nothing?  as  to  porcis  &  bidentibus.  The  book  fays  the  opinion  of  the  oboit 
was  that  the  plea  was  infufficient  for  the  whole;  and  that  Jones  J. (aid  that  in  focb  tdt^^ 
whole  plea  is  naught,  becaufe  the  ple-^  is  intire  as  to  the  pUmtiff;  buttbat  Bar^ilcy  J.  beldtha 
plea  naught)  quoad  &c.  onlvi  and  that  judgment  Ihould  he  given  for  the  other .*-^->i  Roll.  Rep« 
i6i.'pafch.  IB  Jac  B.  R.  Jennings  v.  Plaistkr  S.  P.  and  verdict  ft>r  the  defendant,  and  th» 
court  held  it  a  difcontinuance  of  this  part  of  the  a6lion  only  ay  to  what  was  not  anlwcred  to,  ao^ 
the  verdict  (hall  Aand  good  fcr  tlie  refidue  by  the  ^t.  3:  H-  S.  and  18  Eliz.  and  the  defendant 

had  judgment. Cait.  51.  Hili*  17  &  1%  Car   2.  Ayre  r-  Glo0bm  S.  P.  VSTmdham  J.  faid  it  is 

a  difcontmuance  in  pleading,  and  that  is  hel|)ed  by  the  ft.itute^  but  Bridgman  Ch.  J.  iiid  that  as  la 
the  queftion  of  difcontinuance  he  was  never  fatisfied  in  it;  that  dilcontinuancc  in  piecing biL 
thought  is  not  aidable,  hut  difcontinuance  in  procefsis ;  and  he  doubted  whether  it  wa&Cbe  ioltot 
oftheftatute;  that  in  Sir  JohH  Barrinoton's  cafe  a  difcontinuance  iu  pleading  was  noL 
helped ;  and  that  he  had  glways  been  of  opinion,  and  fome  of  the  judges  item  to  be  of  tbtf 
opinion,  that  a  difcontinuance  in  pleading  ihaJl  not  be  helped  by  the  itau  of  jeofails;  aad^ 
venire  facias  de  novo  was  awarded, 

In  d*bt  for  rent  on  a  leafe  of  lands  ,  part  freehold  and  part  c^yboid.  The  defcivIaDt  pJmitdM 
tvi^ioafrom  all  by  the  plaintiffs  teihitor;  the  plaintiff  replied  pro'efiamht  *^  f^  defcada^  «wi «( 
tvi^lfd  frcm  the  topyho'd^  pro  pkuito  dicit,  that  dot  frejiold  waas  tntailed,  attd  tbaifore  the  den^fktnidm 
T^\e  defendant  travtrfed  the  rntaiif  upon  which  they  were  at  iifue,  said  the  plaintiff  had  a  OTriitf 
Jor  tht  whoh  tent.  It  was  objf^ed  that  here  was  a  difcontinuance  as  to  the  copyboldy  and  it  jniK 
be  the  greater  part  was  copyhold ;  and  if  fo,  then  the  defendant  is  charged'  with  the  u  bole  net 
for  the  freehold,  which  is  the  leffer  part.  It  was  agreed  that  the  rent  iffues  out  of  the  wfaelst 
but  this  tiifcontinuatice  is  cured  by  the^  flat,  of  H.  8;  3<Lev.  39.  Hill.  33  Car«  a*  B.  R.RjadaA 
V.  Brees.  ■    2  Show.  ^99.  pi.  ^71.8.  C.  S.  C.  cited  G.  HUt.  tx  B.  ia6. 

In  debt  on  bond,  cfter  ifjue  ioined  in  a  corporntion-eoitrt  the  Meyot  «mj  rtmovtdp  imdamAnddftH 
but  no  d^y  nuas  given  to  ihepirtei,  nor  any  other  court  held ;  but  after  this  ^,  venire  was  awanMi 
and  the  iffue  tried.  Upon  a  writ  of  error  brought  in  B.  R.  it  w.is  obje^ed  tb.'tt  the  ftat.  31 H.  (• 
cap.  30*  did  not  extend  to  inferior  courts,  and  that  it  helped  only  difcontinnances  of  pletfef 
f  rocefs,  and  not  of  the  court.  'But  p«r  Holt  Ch.  J.  it  is  a  remedial  law,  and  iball  beoaafMd  to 
extend  to  jU  dfcontinuaMcef,  a'd  that  as  vjtll  in  inferior  as  fuperhr  cout/s  ',  and  indeed  ioferior  coottl 
have  moft  need  of  fuch  affiilance.  Gregory's  cafe,  which  is  of  a  penalty  given  by  iLitute  to  M 
reeovered  in  any  court  of  record,  which  muift  be  taken'  ffri^ly  for  thofe  at  WeftmialUr,  difivsY 
ior  ctiat  is  a  penal  law,  and  the  courts  at  Weftminfter  are  tiwie  which  the  king's  mantf* 
general  attends,  i  SaVk.  177.  pi.  i.  Trin.  3  W.  &  M.  in  B.  R.  Walwin  v.  Snikh^  T  .  ,  4  iMj 
86.  Hill.  3  &  4  W.  |8  M.  the  S,C.  a<:d  the  court  was  of  opinion  that  difcontiiMnDCi 

[*1 1*?  1    ^^  P*  oceCs  or  in  pleading  was  helped  by  the  ffatote }  but  where  tbs  caufe  is  lifooM 
i    /   J    tinaed,  and  out  of  couft,  as  in  the  beginning  of  this  reign,  for  not  holdiiig  ^ 
HiUniy-term  all  cauies  were  then  difcontinned,  wkioh  coald  not  bt  aided  bf  9tf 
fbtnte  of  jeofails,  without  a  particular  »GL  of  parliament  for  reviving  thofe  cattf<^  and  prociiik 
-Cartb.  ao6.  S.  C.    Tliere  was  no  dies  datos,  nor  any  court  retained  to  be  held  9M 


quarter  of  a  year  together ;  but  tbe  return  was»  that  fuch  t  day  (f(»  long  after)  the  , 
into  courr,  3c  fuperinde  &c.  But  per  cur.  This  being  after  a  verdKdl  the  difocawniaaoa  li 
cured  by  the  ftat.  of  jeofails  which  ftaiutes  do  extend  to  tnleriov  courts  4^  recorl  IbiiC 
lays  the  like  judgment  was  given  this  term  in  a  writ  of  error  between  Bofon  and  Fhyl«r>  «li^ 
a  difcontinuance  was  aiHgiieil  lor  error  alter  a  verdict  and  jndgreent  in  the  eouet  of  tfaa  eiCf  ^ 
£xr>n,  and  the  judgment  was  affirmed  iu  both  cafes.^«^-It  was  admiued  Az^.  that  ihe  A  * 
jeofails  do  not  extend  to  aid  courts  baron.  Show.  Part..  Cafes  69.  in  cafo  of  Soaith  v«  tht 
and  Chapter  of  Panl's  and  Rugle. 

*  Confpiracfagainfi  ftveralf  who  pl<adfd  not  gvi/tfp  the  plainiif  took  mm  vtedtt  fadmt  fg-n^ 
whereas  he  might  have  feveral  venire  facias's,  and  Xhofberif  did  not  rftmn  tht  wiif  hy  wbidi  i 
fioMf  took  f-veral  vtnirt  facias^ s  againfi  them,  and  after  the  jury  paffed,  tbb  was  good  MiMT 
arreft  of  Jiidgment  before  the  f^atute  of  jeofails  made  anno  3a  H.  8.  but  now  it  is 
after  verdiiSt  upon  ilTue  by  this  flatme*    Br.  Repleader,  pi.  40. 

An  informutiom  upon  rbc  ftatute  of  ufory  was  commenced  m  C,  B.  by  fithptefm^  aod  maom, 
joined  it  was  found  for  tbe  informer.    It  was  in6Ted»  that  the  caort  is  aac  Co  held  plea 


flmienliment  [and  jeofefls.]  ^27 

procefs  of  fubpoma^  boc  by  origiiiali  an4  that  this  it  doC  aided  by  the  ftatute  of  jeofails;  tor 
tlus  is  00c  a  mifconveying  of  procefs,  but  a  diforderly  award  thereof;  befides*  it  is  »or  allied 
in  the  deciararion  by  wlxm^  mr  I9  nuhtrng  nor  wlkre,  mr  how  nmch  tmnty  was  I«nt,  nor  againjt  tbtfirm 
tfviatJLtmtij  find ytt yudgmcnit  was  given  for  die  plaintilf.  An<L  48.  pL  it 2.  Mich.  i(  &  17 
bit.  Topdiff  V.  Waller.  D.  246.  b.  pi.  9.  S.  C.  adjudged,        -^BendL  151.  pL  269.  S.  C. 

wjth  the  obje^ons,  and  fays,  that  the  procefs  in  this  cafe  is  no  more  mifco^iveyed  than  if  a 
f^t  Cf^fhould  be  awarded  in  an  tf§ffmait,  ,w  a  Jijinjs  or  mathment  in  a  r$ai  WUoi|  ind  that  the(e* 
djiaid«swere  never  meant  to  be  remedied  by  the  flaiute»  Bendl*  in  Kelw.  214:.  a.  b.  pL 

17^  S.  C.  with  the  i%me  obje^onsiu  French. 

'  EiTor  of  a  judgment  in  eie^hneiit  in  Anglefey,  becaufe  the  VMjVr  was  ^$nnm  ymBhet  hdbuii.^L 
wfameas  the  ftatnfie  of  27  Eliz.  cyp.  6.  extends  not  to  VTahs*  It  was  the  opinion  ef  the  coi^rt, 
itwa^  DO  feiulc  at  common  law,  it  being  for  the  bepefit  of  the  parties  to  have  the,  better  triajb. 
and  if  it  be  a  foult  it  is  helped  by  the  (Utiite  of  jeofails  3a  Hen.  S.  For  that  extends  to  all  courts 
of  records.  Cro.  E>  257.  pi  32.  Mich.  33  &  34  £liz.  B.  R.  Morris  v.  Thomas. 
.  Error  of  a  judgment  in  debt,  that  the  veimK  was  swtrM  vfon  tht  r^I  Trin,  iS  EKag.  rtfumahh 
i&k  28  ^  19.  ESts,  and  the  trini  was  by  nifi  prius  4  July  it/ve  tht  rdum  of  it.  It  was  ttia 
eptttion  of  the  court,  bocfufe.  the  jury  is  taken  before  the  return  of  it,  and  £0  without  warranty 
it  was  ill,  and  not  belped'by  the  (latute.  Cro.  £.  a  57.  pi.  33.  Mich.  31  ic  34  EUx.  B.  K,  Calthorp 
T.  Woodward. 

In  tnhrer  aficer  verdidl  for  the  plaintiff  it  was  moved  that  the.di^ri$igas  wiibtht  ^  prim 
krttkjami  dau  with  the  v*n.  faci  but  nUed  that  it  was  aided  by  ftat.  31  H.  8.  Mp.  6a3.  pL 
852.  Mich.  42  &  43  Eliz.  B*  R*  Gumbleton  v.  Grafton. 

Afi/caevQweriT  qJ pr^tfs  it^  where  one  writ  is  awarded  in.  pbce  of  another  to  an  oflfioer  tlpit  4it 
right  ooghc  not  to  execute  that  proceft,  and  he  returns  it.  This  is  helped  after  a  verdi^  bf^ 
Ite  ftKm,  But  if  a  writ  be  awarded  to  an  oflieer  who  ought  not  to  execute  that  procefSf  9nd 
be  retnms  it,  this  is  a  mif-trial  and  not  helped  by  the  ilatute,  and  Warburton  fatd,  that  DyeTj^ 
folio  367.  [pL  40.]  to  the  contrary  is  not  law.    Brownl.  134.  in  cafe  of  Cradock  v.  Jones. 

*Lick  of  warrant  of  attorney  of  the  party  againji  whom  the  iffiti  In.trefpaftt 

^h  ^^gp'*  attvrnantm  fimnh  and  this  bemg  aifigned  for  error,  the  court  held  it  na 

appearaooe;  for  there  may  be  diverfe  attornies  named  Higgins;  but  Wray  laid  ifthar*  wef 
mfmarrmtt  wf  anomef,  and  his  namt  appears  thtre  it  may  be  amended,  but  not  as  it  is. .  Crq^.E* 
m-pi.  3«.  Mich.  31  ic  32  Eliz.  B.R.  HilL  leal'  y.  MalleL<<— >Le.  175.  pL  246.  Temptft  Vt 

TUs  ftatuce  though  much  more  extenftvc  than  the  other,  and  though  it  very  much  enlarged 
Ibe  authority  of  the  judges  in  amendments  in  miftakeSf  yet  it  remedied  no  onttjjion  but  onep  w»,  that 
^  party* s  own  mgk^in  moi  JiHmg  his  own  warrant  Jhou/d  not  afier  v$r£S  prejudice  the  right,  of  thC| 
paiiy  tbac  hod  prevailed;  therefore  to  remedy  the  omtflion  which  the  prevailing  party  misht  bo 
foilty  o^  as  well  as  the  other  fide  the  fiat,  of  18  £liz.  cap.  14.  was  made.  G.  HiiL  of  C.  Ba 
89. 90. 

Or*  odier  negligence  of  the  parties^  their  counfeUers  or  attornieiy   ^<*'  ^3^ 

ia^andmanf  and  the  ijfut  in  the  record  wai^  if  he  was  hufiandman  the  day  of  tht  writ  or  not»  and  the 
record  of  nifi  prim  wanted  thefe  words  (f£«  btevis)  and  yet  the  juftices  took  the  verdi^^if  be  wn 
hoftandman  the  day  of  the  writ ;  and'  at  the  day  in  bank,  the  plaintiff  would  have  amended  it 
ty  the  fksKctC^  according  to  the  roll,  which  was  well,  and  was  notfufferedi  for  asherethp 
ioqairy  of  the  juftices  of  nifi  prius  was  without  warrant,  becaufe  it  was  not  in  their  record^ 
fecre  if  it  be  aided  now  by  the  Aat.  of  jeofails  3!.  //.  8.  it  feems  that  it  is ;  for  it  is  not  tht 
di^Mit  of  Che  party  his  attorney  nor  counfoilors ;  but  the  default  of  the  oflicers.  Br.  Ameud* 
piL  8a*  cites  1 1  H.  6. 11. 
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rtvetfal,  '  Ifany*. 

fgtih  be  nr^«»f  oripnai  writ,  or  in  tht  return  tbtreoff  or  in  the  vtrdia,  or  in  the  judrtmntf  or  in  the 
ttmt^  fo  that  it  plainfy  appears  by  the  count  that  the  piaiuttfhas  m>  tauje  ofaSionf  and  if  a  verdi^  aqd 
jaigmem  is  gWea  upon  fuch  originals  for  the  plaintiff,  yet  the  defendant  (hall  have  a  writ^f 
enrar,  notwicbilanding  this  ftatute,  and- thefe  dei^ults  are  not  remedied  by  it.  BendL  37.  pL  67, 
Mktu  T  Ae  2  p.  le  M.  Aaon.  ■  >  ■  aiAnd.  27.  pL  60.  S.  P..  »  ■  ■  Kelw4  ac?.  b.  pi.  5.  S.  Gl 
-»lN]t  foe  18  £liz«  oap.  14. 

For   further    explanation    of  this   ftatute,  fee  the   proper 
Avlfions  of  this  h^^d« 

A  a  4  (N)    Statute 
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(N)     Statute  of  i8  Eliz.  cap.  14. 

ThtwgKttf  I.  l8.£/iz.rtf^.T  F  any  vtriiSt  of  12  nun  or  more  Jball  he  given  k 
viWmrmii  j^.  Self.  I  -■-  anya£iibninanj  couTt  fffrecord^thijiidgnunttheri* 
ISta^wi,  ^^fl>^^^^  be  Jiay^dor  r ever  Jed  hj  reafon  of  any  default  in  firm^ 
Jbrm,  and  Of  lack  of  form,  touching  falfe  Latin  or  variance  from  the  regifter, 
IMC  fab-  .  or  other  de&ults  in  form  in  any  writ  original  'or  judicial^  county 
ibftoe^and    declaration^  plaint,  bill,y«/V,  or  aemand; 

this  ftjtate.    Cro.  J.  130.  fay  fa  precedent  was  cited  of  Trin.  z^  Eliz.  Rot.  783.  •  8.  P. 

h«ld  accordingly  per  tot.  Cur.  Cro.  J.  443.  pi.  19.  Mich,  1 5  Jac.  in  the  Exchequer-chmlier, 
Taylor  t.  Welfted.  .S.  P.  accordingly  per.  tot.  Cur.    Cro.  J.  c*6.  pi.  i .  Pafch.  17  J«. 

B.  R.  Willis  ▼.  Neilder.— ^•S.  ?•  and  tboufh  it  was  in  ttie  writ»  and  in  the  zd  decUraifoni  yeC 
being  omitted  in  the  firlt  declaration,  is  matter  of  fubftance,  and  cannot  be  amended ;  per  tut* 
Cur.  Cra  J.  5:6.  pi.  3.  Trin.  17  Jac.  B.  R.  Ford  v.  Ford.— 2  Roll  Rep.  107.  IC  ac 
eordiogly.  ■  Cro.  C.  407.  pi.  7.  Pafch.  11  Car.  B  R.  S.  P.  accordingly,  Mayo  ▼.  Cogftiill. 
■  So  in  zfcirg  fadis  on  a  ren^vsncf  fcr  the  fotd  tehuvititrf  the  judgment  was  ftayed  afttr 

^Mdift,  for  want  of  vi  1b  armis.    Cro.  J.  41a*  pi.  la.  Mich.  14  Jac  B.  R.   The  King  ▼. 


The  MAuittf  of  this  iV,  that  tit  giJI  cf  th  aSion  mujl  ht  fubjiantially  all<dged\  but  UiJ  olUr  ore 
'JtoMcti  rtlativt  i$  tbitt  a^ion  Jbalt  b*  Jupif-ifd  by  the  vtrS^t  \  for  it  was  not  co  the  intention  o^  the 
ilatutet  perleAly  to  deflroy  the  allegata ;  for  this  would  have  ruiited  all  proceedings  in  the  oo«rti 
of  jnftice;  but  the  defign  was  to  cnre  any  infuiltciencv  that  was  not  of  the  cflence  of  the 
flaintit^s  aAittu  What  is  fabftance,  and  what  not,  rouft  be  determined  in  every  aAioo  accv- 
ding  to  Its  nature,  and  that  feeras  pro|>erly  to  be  the  effence  of  a^ion,  without  which  tbe  cooR 
would  have  no  fufficient  grounds  to  give  judgment  in  tlie  fame  manner;  that  is  of  the  efleoce  of 
a  plea,  where  the  eoort  haa  fufficient  ground  to  difmifs  the  defendant  on  fuch  plea  feua^  fof 
bim.    G.  Hift.  of  C.  B-  97. 

After  verdiA  and  judgment  for  the  plaintiff  in  ejeAment,  it  was  afligned  for  error,  that  upas 
ttm  fHmrw fanms  is  rtuttmd  Smwrnwitui  tji^  wImtb  it  ought  to  have  been  Attaihiatui  ejt\  fed  OOQ 
allocatur,  being  only  n^aaer  of  form,  which  (hall  n<it  hurt  after  verdiA:  and  judgmeia  wii 
jArmed.    Cro.  C.  90.  91.  pi.  13.  Mich.  3  Car.  in  Cam.  Scacc.  More  v.  Hodges. 

A  plmd  was  entered  agMnfi  Francht  and  the  proctfdittgt  wtre  ag.*hft  7^j  per  Roll  Cb*  J.k 
is  not  good  ;  for  a  plaint  is  in  n.iture  of  an  original  wnc,  ami  therefore  if  that  be  erroneoia,  h 
cannot  be  helped,  though  after  a  verdidt,  and  judgment  nifi  caufa«  Sty.  115.  Trin.  24  Cir. 
krareton  v.  Monington. 

In  a  common  pm^mtnt  In  debi  by  confeffion  attachiatus  fuit  w:\s  by  miilake  entered  wJUti^ 
Jkmmmtus  /ir/r,   and  though  the  court  at  firft  made  fome  difficulty,  yet  .-ifterwards  they  made  a 
rule  to  amend  tbie  record.    Rep.  of  PraA.  in  C.  B   9.  Trin.  x  Geo.  !•  Rayner  v.  AmohL 

As  to  the  want  of  vi  U  amis,  fee  16  &  j  7  Car.  z,  cap.  8. 

« 

Afkr  m  w-        Or  for  want  of  any  writ  original  or  judicial,  • 

tmrtfaeims  '  j  o  j 

was  ta»jrdal  m  tbt  cxu&ryitfr,  and  returmdf  a  Sflrinf^^t  juratorrs  wai  avMrded,  fultre  it  m^  M  ^ 
Mb  emfms.  This  being  afligned  for  error,  all  the  barons  and  clerks  held  that  this  is  rhe  f*^fi 
^shat  cpmrif  and  no  habeas  corpus  ever  was  awarded  in  that  cotirt ;  and  Wray  faid  thar  it  wB^ 
lama  in  B.  R*  but  that  otherwtfe  it  is  in  C.  B.  and  the  courfe  of  the  court  moft  be  purfaedt 
befides  it  is  aided  by  the  ftatote  of  18  £liz«  cap.  14.  it  being  only  a  mifawardvfig  of  pvoce^ 
Sa\'«  36.  pi.  85.  Mich.  14  &  i;:  Eliz.  in  the  Exchequer-chamber,  Ve'nalio  v.  Woodroffe. 

Error  was  afligned,  that  there  was  no  babeas  ctrfus  or  dijirin^M ;  whereas  the  trial  was  ^ 

-verdi^  as  was  certified  upon  a  certiorari  awarded;  but  held  that^this  is  aided  by  the  18  Elii. 

^  That  after  verdiA  judgment  (hall  not  be  reverfed  for  want  of  writ  original  or  jndrcish**  hat 

they  all  held ;  that  if  there  never  was  a  habeas  cArp«  or  diftnnga«  awardid,  tfaii 

['9  20  1  ^^^^  '^^  ^  Ttideil  by  the  ftatute ;  for  then  they  had  no  authority  10  take  th> 
o^y  J  jury,  and  thev  could  not  know  if  they  were  the  jurors  returned  opoilthefifft 
writ;  but  it  (hall  be  here  intended  that  there  were  foch  writs,  becanfetbejtfy 
was  taken,  and  it  cannot  be  intended  that  they  would  or  could  call  them  without  fuch  awnlr 
and  fo  it  Ihall  be  ininuled  that  that  vtcrefufb  wriiif  but  fbat  they  <w  MnAvaabW,  and  this  is  dinAlf 
aided  by  the  ilatoce.  Cro.  £.  215.  pl«  10.  Hill.  33  Eliz.  B.  R.  Damport  v.  Thatcher  «  ^ 
X.  pL  2.  Thatcher  v.  Damport,  S.  C.  but  S.  P.  does  nut  appear. 

After  verdict  it  was  moved  in  arreft  of  judgment,  that  the  vtnirt  fmdmt  was  f*immUf  3  dtft 
mfitr  tit  ttrm^  and  the  diftriogas  awarded,  and  the  jury  taken  thereupon,  which  wa»  ill,  bccaafia 
the  firft  Fenire  facias  was  ill«    But  per  Gawdy*  if  there  wci«  no  ven«  facias  it  were  helped  hy  ih» 

ftatai^ 
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Ibtuteybtf  n  iUvmur*  upon  the  reconl  il  not  belped.    Cro.  £. 605.  pi.  2.  Fafch.  40 BHz. B.  1L 
Worctftcr  (Eaii)  V.  PaUdcn. 

Where  there  is  nor  4My  wr«r  aiaU^  it  is  aided  hy  the  18  Eliz.  but  not  where  there  is  a  good  vri^ 
%at  it  warranit  mt  the  iltciaruiiQmi  fo  if  it  be  an  ill  writ  k  is  not  holpen  by  the  ftatute.  Cro.  £• 
fii,  pi.  51-  Mich.  41  &  42  Elir.  C.  B.  Greenfield  v.  Dennis  Same  diverfity  per  Cur.  ( 

Xep.  37.  Pafch*  34  Jac.  [hut  feems  mif printed  and  that  it  IhooM  be  Eliz.!  B.  R.  Rifhop's  Care. 
••»^te.  iTO.  pi.  295.  Mich.  31  &  93  Eliz.  C.  B.  Bifbop  v.  Harcou'rti  S.  C.  but  S.  P.'  does  ndt 
appesr*  ■  And*  140^  pi.  156^  Pafcb.  31  Eliz.  S.  C.  but  S.  P.  doet  not  appear— —S.  P.  as  to  no 
writ,  but  Tiwrit  ntfufuicnt  iH  mjfter  is  not  holpea ;  but  a  writ  infiifficiem  in  form  wui  fuffiewit  it 
mtur  b  holpen ;  and  in  evci^  writ  oiformrHon  there  are  two  things  requifire,  viz.  the  pft,  ami 
4ki  tmvfomce  w  fW  ^emamdnta^  and  if  either  of  thefe  fiiU  the  writ  is  infuflicient  in  fubftance,  anfl 
i»  not  holpen  by  the  IVatute;  per  P(*phani  Ch.  J.  Goldsh.  126.  pi.  16.  Hill.  43  Eliz.  DowiutU 
¥.  Citesby  ■  "Same diverfity  accordingly,  between  a  vitions  original  and  no  orijinal.  Yel.  109* 
Miclu  5  Jac.  B.  R.  per  Cur.  Harrifon  v.  Fulftow.  Same  diverfity,  3  Bulft.  124.  Mitb* 

f^Jic  I       -  Swnn  dt.erfiry,  Sid.  94.  Tnn.  14  Car.  2.  B.  R.  in  pi.  iz. 

An  tJHtm  w.is  t^mmautd  35  Ehx  and  the  venire  ficias  to  ti7  the  ilfue  was  dAteA  33  'EJi'x,  After 
aTcrdid  this  was  alli^ned  for  error.  Gawdy  J.  faid  that  here  is  no  venire  facias,  and  fo  aided 
after  verdict  by  18  Eliz.  But  Tanfield  faid  that  this  very  cafe  was  Yoik's  cafe,  and  adjudged  in 
i9ih«ourt  that  it  was  not  lK>lpcn  hy  the  (tatme.  Goldsb.  i9S.  pi.  133.  Hill.  43  Eliz.  Boyer  v« 
Jenki.is.— —  M^i.  410.  pi.  5^7.  Trin.  37  Eliz.  Bowyer  v.  Jenkins,  is  1^  S.P. 

TlkstiunVf  fidji  was  7*f-i  Percy,  and  the  toll  wis  Pete*  Percy,  and  ihe  ffojka  was  atxor£ftgt^ 
th  roiif  -ufhichw 4i  tbr plaintiff^ s  true  name.  It  was  held,  that  in  cafe  no  venire  facses  ifTues,  ic  it 
Kolpen  by  the  ftatute  of  jeofails ;  and  in  this  cafe  it  is  in  effe^  as  if  no  venire  facias  had  ifTue^ 
and  fo  it  was  ^.djudged.    Godb.  194.  pi.  277.  Trin.  10  Jac.  C.  B.  Percy *s  cafe.  -Brownl. 

9%,  Milton  V.  P»rfe,  feemc  to  ha  S.  C.  and  the  court  held  the  venire  as  none.  ■  ■  So 
where  the  declaration  and  procef9\%'as  Mathias  W.  and  the  venire  was  Matheum  W.  Coke  Ch* 
J.  faeU»thb  remedied  by  the  ftatuie ;  for  if'  the  chriftian  name  be  miftaken,  it  is  all  one  as  iC 
Zbere  was  no  venir^  facias  which  is  remedied  by  the  ilatuce.  Roll  Rep.  22.  pL  30.  Pafdi.  sa^ 
Jae.  B.R.  Grubb  v.  Willoes.—^  Where  no  venire  facias  is,  it  is  holpen  by  the  itatotei  but  aa 
erroneous   veoire  facias  19  not.    M.ir.  26.  Pafch.  15  Carl  pi.  60.  Anon. 

Cafe  Ac.  The  pluntiff  iJ/i  bisa^a  in  Dorfetjhire,  and  afterwards  pr^c^te^d  in  London^  and  hnfl  m 
verdiA.  It  was  reiblved  upon  motion  in  .irreft  of  judgm.-tu,  that  here  upon  the  matter  is  wai^ 
of  an  .original*  and  aided  hy  the  ftatute  of  amendments.  Palm  394.  Mich,  if  Jac.  B.  R. 
CoUrell  V.  F«imival.— -2  Roll.  Rep.  382.  S.  C.  and  the  exception  was  not  allowed.  And  Ley 
Cb.  J.  9ited  Culpepper's  cafe,  a^^judged  within  a  year  before,  where  in  trefpafs  of  battery  "bill 
wai  laid  io  Middlc^feic,  and  after  declared  in  London,  and  verdii5t  for  the  pl.iintitf ;  and  upoa 
jnocioa  io  SffreSt  of  judgnaent^  the  court  gave  judgment  againft  the  plaintiff}  but  afterwartls  tho 
iame  tern  upon  better  advice,  they  gave  judgment  for  the  plaintiff",  bec:ufe  upon  ttie  matter 
there  was  a  want  of  original,  and  therefore  remedied  by  the  flat,  of  amendments;  and  tbt 
reporter  fays  he  well  reroenpbered  the  cafe.- .  ■  »S.  C.  cited  by  the  Ch.  J.  accordingly* 
P^lm.  394. 

'  Iq  iyVAwaf  it  was  irbved  after  verdict,  that  tliere  was  ro  hit!  Jifed,  and  the  oourt  faid  it  was 
aided  by  the  ftat.  of  18  Eliz.  and  therefore  judgment  was  givpn  for  the  plaiotifF,  ootwithilahdlnc 
Che  excepciocr.    Cro.  C.  282.  pi.  24.  Mich.  8  Car.  B.  R.  Paiker  v.  Griv.fon."  Jo.  304.  pu 

13.  Griggs  ▼.  Parker,  S.  C  and  refulved  accordingly  per  tot.  Cur.  For  the  hill  upon  the  file  is  in 
natvre  of  an  original,  and  want  of  an  original  is  helped ;  and  in  the  fame  manner  the  want  of  m 
bill,  and  joclcmem  for  the  plaintiff. 

In  i^tffafs  agninft  3,  an$  pieadcd  not  piiltyf  Upon  which  they  were  at  iffue,  and  the  difendmt  hadm 
vmbA,  There  was  judgment  by  d.fault  ^tgain/h  the  ether  x,  and  a  writ  of  inquiry,  und  tlMy  cnlj 
hrm/ghi  a^nriff  tfrm-^  and .7ji^ni'd  (or  error  the  want  of  <in  origirtaiy  and.  that  this  is  not  cured 
by  the  verdict  for  the  one  defendant;  but  it  is  now  as  if  the  aflion  had  been  brought  againft 
the  9  on\j  %  but  if  the  verdi^  had  been  for  the  plaintiff  againft  that  one  defendant,  this  had 
.teeo  aided  by  the  ikatute;  for  the  want  of  an  original  quoad  all  is  cured,  where  any  verdict  it 
for  die  phnmitf^  and  the  other  z  may  bring  a  writ  of  ermr  without  the  3d ;  for  he  cannot  be 
joined  bccaufe  be  is  acquitted,  and  therefore  cannot  fay  thar  the  judgment  is  to  his  damage ;  an^ 
iohAA  ali  the  court  except  TwifUen,  who'held  that  the  writ  of  error  fbould  be  brought  by  aU 
three*     I^ev.  210.  Pafch.  19  Cpr.  B.  R.  Cannon  v.  Abbot. 

The  court  took  a  diverfity  betvreen  noveniftfad.ts  at  all,  and  an  ilJ venire;  for  though  it  be  af 
bed  tm  may  be,  yet  fmce  it  is  a  venire  facias  it  is  not  helped  hy  the  ftat.  of  jeofails ;  but  if 
there  had  been  none,  the  ftatute  had  made  the  trial  good  without  it ;  ao(l  accoidingly  judgment 

was  a(ferward$  afHrmed..  Sty.  8.  HiiL  2a  Car.  B.R.  Broome  v.  Evering S.  P.  by  Gawdy  J, 

CrobE.  6o5*in  pUft. 

In  ej^^ncnt  bf  ordinal  in  B.  R.  it  was  moved  in  arrefi,  that  the  original  was  fumrnonituifuiif  Sec 
whereas  ic  fhould  be  attacUatuf  ftutf  viz.  Pone  per  vadios  he.  it  being  an  a£tion  of  trefpafs^  and 
that  an  ill  original  is  not  aiOed.  After  fearch  made,  :^nd  n<f  original  writ  being  to  be  found  upoa 
the  file^  the  court  faid  they  would  intend  after  verdict  that  there  was  a  good 
oriftmaJ*  ^rhich  now  is  loft,  and  that  the  plantiffs  clerk  had  raiftook  in  tlie  f  '}'%o  1 
jnacital  thereof;  but  had  there  been  a  vitious  orit;inal.  upon  the  file,  they  would  L  •>  J  J 
aot  iotead  anotbor  ^ood  origiaal^  unlefs  the  plainii^  (hewed  it,  ax\d  judgmeat  for 

tl^ 
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^Iie  plfiittUI^    SsDOl.  317*  Bficb/  ti  Car.  a*  B.  R«  Redoiaa  ▼,  Ejlolph^  SW.  4*3.  p).  ^. 

S.  C.  but  no  judgment.— —Mcxl.  3.  pi.  12.  S.  C.  and  it  beins  certified  hf  Mr.  Liveief  thit  tbnt 
was  no  orijrinal  at  all»  the  plaintiff  bad  jsdgmerit,  though  in  his  dedaratioa  hie  rtmai  tho 
oripoal.1     ■■        G.  Hiit.  of  C.B,  96*  cites  S.  C. 

rat.  facias        Qr  bj  Ttafon  nf  onj  impeifed  or  infufficient  return  tf  any  ^tity 

itd  to  and  litttrnedhy  the  coroner,  and  afterwards  a  ta/et  vns  awarded  and  rttmrmdkf  ^-fimif^  nA 
^  verdid  was  given*  This. is  not  aided  by  the  flat.  31  H.  8.  or  18  EliE.  end  jutfgmenc  reroriM. 
Cro.  £•  574.  pi*  15.  Trin.  ^9.£Iiz.  in  the  £xcIiequer-Chaniber>  Morgan  ▼.  Wyei  ■  ■M0.3rf.pL 
a8:.  S.  C-  adjudged  accordingly ;  though  Dyer  367.  fa.  PU40.  Mich.]  11  &  aa  Elix.  iays  itiMi 
beld  that  it  was  remedied  after  verdiA  by  the  flat.  32  H  8^  ■■  ■  ■  «But  5  Rep.  36.  b.  thitcafebeia| 
tited  as  the  cafe  of  Goodwin  v.  Franklin,  by  Wray  Ch.  J.  accordingly,  the  reportcr>  fays  Wrajr^ 
faid  true ;  for  he  was  of  counfel  with  Franklin  in  the  cafe;  but  the. principal  cafe  ia  D^arw* 
held  good  law,  becaufe  the  renire  facias  was  awarded  tx  afftnfu  pwtvam^  ic  aaum  efloiAM  tattit 
crrorem.    ■  1  See  Trial  ( H.  e  )  pL  19. 

In  dower  the  vtnire  facias  on  the  roll  vtas  awanUd  rtiurnahlk  15  Fafcb,  but  the  writ  itfelf  WM 
iiiad$  riturmahk  1 5  Triu.  and  fo  no  venire  facias  warranted  by  the  roll.  This  is  witkin  the  18 
£liz.  and  judgment  iball  not  be  ftayed  for  fuch  mifprifion  after  a  verdiA.  Cro.  E.  7|S.  pL  a8k 
Pifch.  41  Eliz.  C.  B.  Ford  v.  Rider. 

Vaart  facias  vfss  awarded  riiumahk  upon  the- roll  i&  SMati  poji  15  Martim^  and  the  writ  itielf 
y»as  rtttirnahk  iHe  Jovii  pojl  15  AJarti/ii,  Co  as  it  varies  from  the  roll  and  is  not  warranted  tbotkf. 
But  the  court  l^eld  it  to  be  no  error;  for  in  regard  a  dijlria^/is  was  awerdtd  i^p^it,  and  the  tii 
h  upon  the  'dijliingas,  the  verdict  is  good ;  and  if  not,  it  is  holpen  by  the  (tat*  of  18  Elix.  of  imCi* 
warding  of  procefs,  wherefore  the  judgment  was  affirmed.  Cro*  £•  767.  pi.  7.  Trin.  41  Ebs. 
B.R*  Parks  v.  Jackfon. 

E»ror  of  ajui^Mnt  in  debt  in  Norwich,  for  that  the  record  was  aUachiatus  tA,  where  it  ooghC  le 
htjummotdtus  $Jl  \  for  that  ought  to  be  as  an  original,  and  for  want  thereof  iris  enor.  Ic  wai  eb- 
jedc^  that  the  defendant  having  appeared  and  pleaded  to  ilfue,  and  vcrdift  and  judgment  gi«H^ 
it  is  not  now  aflignable  for  error ;  for  it  is  but  the  want  of  an  original  which  is  aided  by  the  lbc» 
^f  18  £li%>  But  Popham  and  Williams  only  in  court,  held  it  is  not  luded ;  for  that  ftacetv  it 
Intended  only  of  original  writs,  which  are  fued  ovu  of  Qhancery  letumable  in  C.  B*  or  B.  IL  b« 
ixtends  not  to  frocrfs,  which  is  OMij  in  the  nature  of  am  original  i  and  the  jodgdient  was  reveded.    Cte* 

J.  108.  pi.  4  Hill.  3  Jac.  B.  R.  rratt  v.  Dixon. 

After  yerdidl  and  judgment  it  was  afligned  for  error,  that  there  was  no  retmm  mpom  the  Mms 
iorpusi  and  fo  album  breve,  and  therefore  not  aided  by  the  ibtute ;  for  this  is  all  one  m  t  veniie 
facias.  Quod  fuit  concelTum  jper  Coke.  RolL  Rep.  S95.  pi.  13.  Hill.  13*  Jac  B.  R.  Bockle  T. 
Scarth. 

Tudgment         Or  for  want  of  any  warrant  of  attorney, 

ngainft  the 

principal,  and  a  fcirefaaas  and  ju^Tmnt  agmtnf  the  hail  by  nil  dicit;  and  epon  emr  bniofbt  il 
was  aiCgned  for  error,  That  there  vrstsmwarrani  of  attorney  filed  for  the  plaintiff;  a<^ndged  thu 
this  was  not  within  the  ftat.  of  z8  £Iiz.  For  that  helps  only  after  a  verM,  and  vben  tfaete  is  oe 
warrant  of  attorney,  hot  not  after  t^  judgment  by  cwfejfitm,  v  »om  fum  informants ;  and  here  being  on 
warrant  of  attorney,  the  court  cannot  order  the  making  one ;  but  if  there  bad  been  eoe.  they 
^ighthave  ordered  the  fifing  k*  Mar.  lai.  pi.  201.  129*  pU  209.  Mich.  17  Car*  Fairtom  v.  Craiou 

•  After  a         Or  by  reafon  of  any  *  defiuilt  in  procds,  upon  or  after  any  wA  cr 

▼erdiAand    y^m^cr. 
judgment  it    '  *~'-"*'' 

was  affigned  for  error,  that  there  were  no  tmtitmemees  from  Eafier  to  Michmshnms  tern*  Adjodgei  thit 
was  error,  and  not  helped  by  this  ftatute.  though  it  was  after  a  verdiA,  becaufe  that  ftante  mtA 
^  intended  where  the  judgment  is  had  upon  a  verdict,  which  was  not  done  in  this  cafe  bet  open 
defendant's  coofef&on  uf  aflets,  and  the  verdiA  was  nothing  to  the  peipofo,  but  only  to  noke 
the  defendant's  confeffion  more  ftrong.  Brownl.  106.  Hill.  7  lac.  MolLioenx  v.  Mollinsuu 
^  '  Cro.  J.  3^6.  pi.  7.  S.  C.  accordingly ;  and  the  ftat.  18  Sliz.  is  to  be  ineended  whenihe 

trial  by  yerdidl  is  the  occaiion  and  caufe  of  the  jndsmeoU— —  Yelr.  i^.  S.  C.  jKConlinglyy  sod 
BrownL  fecms  only  a  tranflation  of  Yelverton. 

^vtni  of  S.  2.  This  aHjball  not  extend  to  any  appeal  of  fel<my  or  murfav 

!J"2^Tac-  ^^  '^  ^  indidmcnt  or  prefentment  of  felony^  murder^  treafm^  #r 

cording  to  Other  matter^  nor  to  any  procefs  upon  tbemy  nor  to  any  a^on  upoa 

the  aatute  any  popular  or  penal  ftatute. 

^f  Weftm.        ^  ^  '^  ^        ' 

V  <^  3$-  ^  ^  penal  law  as  was  agreed  by  all  tliejodgcS)  and  3  of  tbem  held  that  st  is  fa<fc^ 
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wmlhyf  as  wms  within  the  prorilb  of  this  itabite^  bnt  H««Klition  J.  ^fcAMra ;  ti»  ftg^rced  tt  to 
DBVithio  the. lottery  but  held  it  (Q  ^o|iK  of  tbe  eaweptioo  i/h\itih  intenJK  fnoh  a6bom  m  ch« 
jcing  may  have  and  a  rubje^l  too,  fo  as  they  are  partly  popular  and  partly  penal  tt  ypoa  tiM 
fiatBCB  of  fitf»y  «'bich.gives  at^iaa  to  the  party  ^eved,  tbi$  is  penal*  becmfa  a  ceitabi  ^paia 
is  initSed  by  that  Itanjte,  and  given  to  the  party  grieved ;  bnt  a  Ibluti  thit  givtt  recoMspenoi  m 
tbe vpmy  who  haXh.failaJned ^ damages  as  a^ion  nf  «M^fy  wM(4i  is  for  <a  wrong  done  in  ckH 
Jaodyjadib  oifirfi^U  auny^  ^ndupon  the  ilatute'^^  a  £.  6.  of  fMcf ,  beeaufe  thefe  ane  rnM- 
dii»  givjen  Cor  the  party's  rightj  and  fo  not  within  this  pro^^i^os  but  if  k  bt  a  pain  f\H  irtil 
impofed  withom;  any  rdipe^t  of  recoropence  for  damages,  then  it  ii  wilUn  tlie  ptxMlcu  J 
BoUL  275.  he.  Hill.  14  Jac  Hufly  t.  Moor.»  ■  ■  Roll  Rep.  445.  pi.  ^.  S.  C.  and  ibid.  44^. 
448.  S.  P.  accordingly  by  Haughion  J.  and  a^  to  the  a^ion  of  wafte  and  upon  thd  ^s  £.4.  ii 
tithes,  the  fame  were  agreed  pec  tot.  cur.  But  es  to  tbe  priacSpal  caHfe  nf  ravifiititat  of  waUf4 
llottotague,  Crcoke,  and  Doderidgc  fcenied  e  contra,  becaofe  it  is  not  an  a6Uon  gi¥«iaDty  ik 
fiiif&Sm  vf  doMa^s,  but  alfo  imprirenment  and  baniibroeat  are  added  lo  ponifli  the  ttNt ;  bit 
Gmoke  aod^Dodderidge  agreed,  that  if  this  a£Hon  had  only  imcrtaftdtbe  damages  it  had  ntn  bMtt 
within  .the  provifn,beGaufe  then  it  would  be  In  fatista^on.  And  Crooke  faid  that  an  i^Slimt 
difoipr  9/  fa  ft  deuls  \s  within  this  provifo>  beeauiis  of  the  corporal  pnnifhntent.— — Hob.  i«ff« 
S.C.aa(I  S.  P.  accordingly.*— ^2  Saund.  158.  in  cafe  of  Ijreene  r.  Ci^e,  the  reporter  infers  froin 
tiuit  cafeJEhat  an  aAion  oiwaftr,  though  treble  damages  are.  recovered  therolii.  Is  not  fuch  peofl 
attioo  as  is  excepted  out  of  the  21  Jac.  [cap.  1 3.  where  there  is  the  lilLe  provKo  as  here.] 

^  If  in  debt,  on  tbe  (Ucuce  of  %  £.  6.  there  had  been  any  mifpleading,  or  miftriai,  th*«ow< 
held  clearly  that  it  was  aide<i  by  31  H.  8.  and  18  Elix.  cap.  14  and  cannot  be  quafted  drftor 
fttdia.  Cro.  f«  318.  pi.  I.  Hill.  x8  Jac  B.  R.  ^n  cafe  of  Arnold  v.  Bidgood.— -^  BuUI.  ^6. 
Si  C  accordingly. 

^Qr  further  explanation  of  thisftatutep  fee  the  prpp^v  djlvi* 
.    £Qn$  under  this  Head. 


(O)     Statute  of  21  Jac.  i.  cap.  i^^ 

r  il  5^^r.  ry  N  ACTSi  that  after  verdia  foY  ih$  ^lainitf  or  *  ^^lU.  .* 

cap,  13. "    demandanU  or  far  the  defendant  or  tenant^  hath  in  ^'*"JJ*  • 

/»^(f,  V9uthee^  prayee  in  atdj  0t  tenant  by  receipt^  in  ftatuto  ojf 

4fny  cduri  if  record^  the  judgment  thereupon  jball  not  be  ftaid  Qr  r^-  16  &  17    . 

verfed  iy  reafan  of  tfifjr  variance  in  *  form  ovfyy  between  the  ori-  9^'  •*cap. 

gmai  wrif  or  bill  anel  the  declaration^  plaint,  or  demand,  or  lad  of  In  •ieetm^ 

an  f  averment  of  any  life  of  any  perfon^  fo  as  upon  examination  the  thepUintiif 

itotf,  ifyi'fi  hag  H'Bied^  bat  did .  mnjbtw  thak^.  muu  .alh*.  This  being  Moved  iti  arteft  of  jnag* 
ment,  *tlie  court  held  that  being  after  verdict  it  is  'made  good  by  t^eC^^t.  at  Jacqtp.  i%.if 
cefty  que  vie  be  yet  alive,  which  may  be  examined  by  the  Iheriff  &c  Sid.  61.  pi.  3a  Micb. 
13  Car.  2.  B.  R.  Anon.— -*-Keb.  176.  f»l.  137.  Tubb  v.  Walwin,  S.  C.  fays  the  inquiry  may  hi 
by  the  IherifF,  or  other,  as-»he  oeurt  tlUnks  ftt.  And.Fofter  eited  Lady  Mor ley's  cafe^  where 
after  vexdi^  the  like  rule  was  made  before  the  ftatutei 

2.  Or  by  tealen  thai  the  venire  facias,  habeas  corpora,  or  dif-  f^wrtfadat 
tringas  is  awarded  to  a  vjrrOftg  officer  j  ^^  ^^ 

Wtrt  i!iire&i^  vicsfomitUus  deCttnterimy,  and  the  rr/yrjs  is  modi  iy  om  fherif  onlyi  but  upon  ad^ 
vifement  the  court  amended  it  at  common  law,  and  not  upon  the  Qatut«  of  jeofails;  but  upon 
Khe  39  H.  6,  fol.  40  vte.  they  fiiftire  the Jherif  here  ia  court,  that  there  wat  only  ont  Jbtrtf  in  Cunterm. 

Sury  and  then  aude  an  indprfement  on  tbe  wit  accordirrgly,  via.  that  there  was  not  any  other  (heiri£ 
Sid.  244.  Pafch.  17  Car.  i.  B.  R.  The  Kiog  y.  Pcrcival  fc'al'. 

3.  Or  by  reafon  the  vifne  is  in  fome  part  mifawarded,  fo  as  forfu  The{lat«# 
|w  place  be  right  named^  or  by  reef  on  that  any  ofthe)\iry  is  raif-  ^^]jl^*' 
named, yi  as  Mp^n  exami/Mtion  it  b^  proved  to  be  the  fatae  thai  was  where  ilie 

meant  I  vemrefacM 

\sfr9m 
•fu  fLu€  wbire  it  Jhould  he  from  #^t«,  or  e  converfo ;  but  not  where  there  is  no  flact  from  whence. 
fim  ^ifne  ihould  come;  per  Dodderidge  3;  Whidock  J.  Lat*  194*  Hill,  x  Car.  in  cafe  of  Tayloc 
Vf  Tolwiju 

4  TH 
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.fiid{  ndmJhUl  mfy  m  two  ttfiii  ilk*  It  vAk  not  bat  whene  tht  vtme  mfU  m  ht  frm 
JttftrmI pUcts.    idly,  or  wbtre  »w  of  the  pUoes  is  tmiy  tiamdi  per  the  Ch.  J.    Sid  lo.  pi.  r.  HiU. 
I  a  Car*  %-  C.  B.  in  cafe  of  Hill  v.  Bunning . 

In  an  aAion  of  vtaf*  brought  m  LmJm  the  vmn  facias  was  tntardcd  f  tht  i$aJh  of  4  muriu 
Alter  verdiA  and  judgment,  it  was  moved  and  refolvcd  that  the  verdict  and  judgment  inere  cno* 
neons  becaufe  it  was  awarded  at  the  petition  of  the  defendant  to  the  lieaines  of  4  wardsi  wloch 
are  wot  find  to  h  tht  next  ward*  to  the  ^ce  nvafttdf  and  that  x  of  them  do  not  appear  to  be  f0|  aB& 
fo  it  was  a  trial  not  according  to  the  cuiiom.  Bot  upon  error  brouglit  in  partiamem,  it  wis 
refoIf6d  by  the  nvijor  part  of  all  the  jufticcs  and  barons,  that  though  it  was  a  wrong  ventre,  yet 
it  was  aided  by  the  ai  Jac  T.cap.  13.  For  a  of  the  faid  wards  appear  to  be  next  to  the  pboe 
wafted,  and  fo  the  vimrt  vjm  mjawardrd  inpi^  onfy,  and  fo  the  lords  afflnned  the  jodgmeoL  % 
Sannd.  a5a.lfec.  Mich,  ai  Car.  a.  Greene  v.  Cole.«»—  From  hence  the  reporter  infer*  and  iays, 
£x  hoc  noca,  that  the  faid  flatute  exitnds  to  inferior  cfmrtt  and  is  not  reftrained  to  the  courts  of  I 

Weftreittfter.  2  Sannd.  258.  in  cafe  of  Greene  v.  Cole.-—— Ibid,  the  reporter  fays,  he  thinks  it  ' 

dpubtfbl  whether  the  cafe  be  aided  by  the  faid  ftaiute  xi  Jac  or  not,  for  the  ftatutc  extends  only 
to  aid  tbofe  proceedings,  which' were  at  the  common  law,  where  the  venire  was  roiikakcn  in 
pert,  by  the  award  of  the  courts  but  when  an  ifiVie  W  not  to  he  tried  by  a^ury  de  vidnetoof  the 
place  where  the  ifiue  arifeth  according  to  the  common  law,  but  is  to  be  tried  by  a  jury  of  4  irards 
*i^ning(  according  to  a  fpecial  cnftom,  which  would  be  erroneous  at  the  common  law,  ftbe 
venire  not  being  awarded  de  vicineto)  unlefs  it  was  fopported  by  a  fpecial  cuftom ;  then  wnca 
the  cuftoin  (which  takes  away  the  common  law)  is  not  purfued,  methinks  the  ftatute  dolh  not 
eottend  to  aid  it ;  bot  it  was  adjudged  ni  fopra  Jcc 

.  VoH  ageaaft  the  heir  ypom  4  kmd  of  bis  fatberf  he  pleaded  rinu  per  decent  befdes  a  reverfim  tf  Imdt 
m  Hereford/bire  and  Worcffietjbirt  exptiiant  upon  the  deatb  off.  S,  An  iflue  was  taken  and  tried  by  & 
yasy  ot  Iterefordihire,  and  after  a  verdi^  for  the  pUintilf,  it  was  moved  in  .vreft  that  this  was 
a  miftrialy  for  -it  ought  to  have  been  tried  by  bo:h  counties,  and  upon  this  judgment  was  ftayed. 
%  Lev*  178.  Mich.  iS  Car.  s.  B*  R.  Hore  v.  Ld.  DorfeL*— The  lepoiter  adds  a  nota^  that 
this  leems  to  he  cured  by  the  ftatute  1 1  Jac.  which  (ays  that  it  iball  be  well  where  the  venoe  is 
of  one  place,  when  it  ought  to  be  of  more,  and  does  not  fay  in  the  lame  countyi  to  that  it  aiy 
well  extend  where  the  places  are  in  feveral  counties.    Qusbtb  de  oeo.    Ibid. 

In  a  writ  4-  Or  by  riafon  that  there  is  no  return  upon  any  of  the  writs,  b 
•f  error  vp-  as  ^  panel  of  tie  names  of  jurors  be  returned,  and  annexed  to  the 

the  palace-court  at  Weftminfter,  tlie  error  affigned  was,  that  the  babtatf  ntpus  joratanan 

vras  »af  returned  fi  ved^  tut  only  a  patmel  of  tbe  names  annexed  to  it.  It  was  olj^e^ed,  that  the 
Ibtute  extends  only  to  fuch  as  are  by  writ,  and  in  this  conrt  it  is  by  precept,  and  not  by  writ ; 
but  adjudged,  tliat  it  is  within  the  intention  of  the  ftatute,  whidi  provides  amendment  in  aay 
aaion,  fuit,  plaint  Jtc  AlL64.Pafch.  24  Car.  B.R.  Morefield  v.  Webb.  ■  ■  Sty.  39.S.C 
bot  S.  P.  does  not  appear. 

It  was  a.         S«  Or  fir  that  the  {heriiF's  name  is  not  fet  to  the  return,  yi  as 

greed  that    ^tpon  examnatitfH  it  be  proved  that  the  writ  was  returned  by  the 
the  ftatute    /L^^i^rfe, 
ef  jeofails    fi^rtfflSc. 

which  provides  amendment  by  examination  of  the  clerks  Jcc.  fluQ  mt  extend  to  infenarctmii  m 
Ihefe  points.    All.  64.  Trin.  24  Car.  B.  R.  in  cafe  of  Morefield  v.  Webb. 

Thislkatute  6.  Or  by  reafm  that  the  plaintiff  in  an  tjelfione  firnue^  or  in  any 
Mps  after  perfonal  a£fion^  being  an  infimt,  iBd  appear  by  attorney,  and  the 
wi;^the    vrrJui  f^s fir  him 

pUantif  is  within  age,  and  fues  by  attorney,  but  not  where  he  is  dtfendaxt.  Jenk.  30 r.  pL  68- 
Trin.  18  Jac.  Stone  v.  Marlh.'  Bnlft.  24.  S.  C.  &  S.  P.  accord ingly*  where  be  is  plaimilCi 

— Cro  J.  580.  pi.  II.  S.  C.  where  he  was  pbintiff,  but  the  court  would  advii'e.— Bot  whcse 
he  was  defendant  the  jadgrnent  againft  him  was  reverfied-  Cro.  £.  569.  pL  5.  Trin.  3^  Elli* 
B*  R.  Sedburrough  v.JLaunu  Cm.  J.  581.  cites  S.  C.  that  the  infant  defen6int  confefled  the 

aAion  by  attorney. 

If  an  infant  appears  by  attorney  where  he  ought  to  appear  by  guardian,  it  is  error,  and  Mt 
helped  by  the  ftat.  21  Jac  becanfe  it  is  more  dangerons  for  an  infant  to  appear  in  propti* 
peribna,  or  per  guardianum  than  by  attorney ;  for  againft  an  attorney  he  may  have  remedy,  but 
Ufa,  Againft  himfelf  or  his  guardian;  and  this  is  cafus  omiiltts  out  of  the  ftatute;  per  RoU  Ch.  J* 
f  tj.  2i8«  Trio.  1650.  in  cafe  of  Pawkes  v.  Paytoa* 

y.This 


amenmnent  [^d  jcofaUs.]  %  33a 

^.  This  ftatute  ixUnds  to  courts  made  after*     Refolved    in  Thetfa- 
error  on  a  judgment  given  in  the  palace*court  at  Weftminfter,  {Sbre* 
which  was  ereded  by  letters  patents  6  Car.  and  upon  good  wrre  onlf 
deliberation  judgment  was  affirnled.    AIL  64.  Pafchj  24.  Car.  extended  to 
Morefieldv.WcTA.  ^^-^ 

die  foMequenc  Itxutes  carry  to  all  courts  of  record,  and  remedf  feveral  Mc&m  and  ^fpi%ffff 
BoC  iodudcd  in  the  former  jeofails.    G.  Uift.  of  C.  B.  90. 

8.  S,  3,  This  aQjhall  not  extend  to  any  apptal  of  felony  or  murder^  f  ?  0  7  1 
wr  U  any  indiShmnt  or  frefentment  offeUny^  murder^  or  treafon^  nor  ^  ^^ 
to  any  off  ion  upon  any  popular  or  penafjiatute.    •  rJcdtipoh 

thtJLitku  efinmateiy  and  the  Sftrmrat  y\x^l7i  bpte  iMe  m  a  5Wjm^»  end  out  vf  ttrm\  Roll  Cb.  J.  beU 
that  Uieftatutes  iS  £liz.'and  at  Jac.  extend  not  to  penal  laws,  although  it  is  ambiguouflf  penned, 
Dorto  any  procefles  grounded  upon  them,  for  the  provtfo  exempts  the  original  adtton,  and 
by  confequence  all  proceflts  depending  upon  it  are  excepted,  Co  that  here  is  no  food  Ciial,  but 
thert  fhall  be  a  ven.  fac.  de  novo,  nifv.  Sty.  307.  Mich.  1651.  Theoballs  v<  Ne^iton. 
.  hformatiom  of  ptijury  H  not  named  in  this  provifo,  and  therefore  remalnf  at  common  law.  8ic» 
dtftum  foiu    Sid.  66.  pi.  39.  Mich.  13  Car*  2.  B.  R.  in  cafe  of  the  King  v.  Recde. 

An  ie/o/artfion  for  a  riot  and  battery  ufofi  one  ofthi.  kinft  mijfingers  in  his  jciorney  is  not  wirhin 
this  pn>vi{b,  but  remains  at  common  law.  Sid.  2431  244.  pL  4.  Pafch.  17  Car.  a.  B.  R.  tht  JCiaf 
V.  Percival  ic  al. 

for  further  explanation  of  this  ftatute,  fee  die  proper  divi* 
fioos  under  ^is  head, 

(P)     Statute  of  16  &  17  Car,  2. 

1. 16  6r  I J  Car.  2*  TF  any  verdiSi  be  given  in  any  a£iion  or  de^  ^^  mkvoL. 
cap.  8.  S.  \.    ^    mand  in  his  7rtajejiy*s  courts  of  Wefindn'^  defi^n  or 

^fr,  or  in  the  counties  palatincy  or  in  the  great  theftai^at 
fijjionsy  judgment  JbaU not  be Jlaid or  reverfed for  AtbL\At  inform,  or  }^J^\^ 
by  reafon  that  there  are  not  *  pledges,  or  hut  one  pledge  to  profecute^  help  any 
returned  upon  the  original  writ\  or  becaufe  the  name  of  the  (heriffi/  midako  ia 
not  returned  upon  fuch  original  u/rit-,  or  for  default  of  entering  p^2[7- 
pledges  upon  any  bill  or  declaration ;  or  for  default  of  alleging  the  f  but  theiv 
wringing  into  court  any  bond,  biUj  indenture^  or  other  deed  meu"  wer«  fcv«» 
tioH^  in  the  declaration  or  other  pleading ;  or^or  default  of  allegation  ^u^*"f 
rf  bringing  into  court  letters  teftamentary,  or  letters  of  admimftra-  fuppiied* 
^n ;  or  by   reafon  of  the  omiifion  of  ^  vi  &  armis,  or  ||  contra  and  fere* 
pacem  j  ral  ochert 

f  '  to  be  ad* 

jodged  form  which  are  alwayt  ciAlftroed  to  be  natters  of  9f  fobftancey  and  conieqoently  iviC 
'iJed  by  any  of  the  former  iLitutes»  wherefore  16  8c  17  Car.  a«  cap*  %•  was  made.  O.  Hift»' 
of  CB.  91. 

%  Matter  of  fubftance  is  whatever  is  effential  to  the  gift  of  the  adtion ;  for  it  was  not  the  tntef^C 
of  Che  ilrfture  of  jeofails  to  fupply  a  thing  that  is  eflential  to  the  action  that  is  not  put  in  ifliMy 
it  might  have  been  found  ngatnlt  the  plaintitF,  and  a  verdiA  wiU  not  help  that  which  was  never 
pot  in  the  ilTue ;  for  the  a^ion  may  be  ill  founded  notwithilandmg  that  verdidl,  if  fomethin^ 
efienfial  to  maiotain  the  plaintiff's  action  was  not  pot  in  iiTue ;  but  if  the  verdict  be  upon  a 
•^otttr  collatgral  to  the  ptcatoif't  affwi,  and  all  the  effentials  to  the  action  are  well  alleged,  thetv 
Ao  advantage  can  be  taken,  becaufe  when  the  caufe  is  tried  the  whole  weight  of  it  is  put  in  tht 
point  in  ifliie ;  and  wiiere  the  parties  had  been  atthe  expence  of  a  trial,  it  was  the  intent  of  th« 
ftatute  that  the  verdi^  Ihonld  determine  the  cau(^,  and  the  wrong  pleading  of  fuch  collateral 
iBacters  (hould  not  turn  to  the  difadvautage  of  any  of  the  parties  t  for  the  benefit  of  fnch 
coUateral  matters  are  watved,  when  they  have  put  the  Itreis  of  the  controverfy  on  the  point  ia 
ifiue.    G.  Hift.  109.J10. 

0  '^t  if  trtfpifs  be  brought  for  chafmg  the  plaintiff's  Vaib,  the  defendant,  iays  the  plaee^rberi 
Iv.  is  this  f  raokxencroeac    Tho  plawuff  prefcribes  fur  common  pro  magais  avehis  in  the  plac« 


^23  '    9menlnnent{andjeoiaas.] 

where,  Levant  ami  C6iichaat  in  Dak.  The  platntifF  in  bis  teplicatbn  doM.oot  ik«W  thef  wen 
magna avena»  orf  that  they  were  Levant  andCouchant  in  Dale;  yet  if  the  prc^fcription  be  ia 
iiTue,  and  that  be  founil  for  tbe  plaiocHfy  hefluiU  hanre  judgment,  h^atxKk  the  iffue  being  (A 
the  right  of  common »  which  is  collateral  to  the  injury  done  by  tlie  besifts^  and  the  riglif  hm^ 
found  for  the  plaintin,  t!ie  defendant  has  waved  all  uther  benefit  of  the  replication,  and  therdoft 
the  itatutes  hinder  him  from  taking  any  benefit  after  verdiA ;  for  the  defifndant  by  his  iffifc 
cpnfelTes  the  injury  in  chafing  the  neafts,  if  there  be  no  right  of  commoot  and  waves  tbe  ad^ 
vai^tj^  he  might  have  taken  on  demurrer  for  the  plaintiff't  not  bringing  bimfelf  withm  tbf 
prefcriptioii  of  what  was  efTemial,  to  (hew  an  injury  in  chafing  the  beafb.  G.  Hift  of  C|l 
no*  III.— See  Saund*  ai6.  Pafch.  ao  Car.  a.  Stennel  v.  Hogg,  S. P. 

^  -f  S.P.  held  aided  by  the  ftatule  of  jeofails,  and  judgment  for  the  defendant.  Cro.  J'^pt 
12.  Midi,  a  Jac.  B.  R.  France  [or  Prance]  v.  Tringer.— S.  C.  cited  Ld.  Raym*  Rep.  168.—- « 
A.  F.  ftnd  aided  after  verdict.    Vent  34.  Trin.  21  Car.  Br.  Anon 

In  cafe  for  words  by  attachment  of  privilege,  the  defendant  JtmareJ  t$  A 

riy^A'X  '^"^  /^  w^^  *fp^^S**»  Per  C"r.  this  is  fubftance,  the  defendant  having  d§* 
33  *^  J  mnrred  fpeciaily  for  this  caufe,  and  the  plaituiff  having  joined  in  demurrer,  an4 
.put  this  fpeciaNy  on  the  court;  fo  that  though  otherwife  pledges  may  be  foun^ 
at  any  time  pending  the  plea  yet  not  now  after  demurrer  joined,  hut  [judgment]  (hall  be  gmn 
againft  the  plaintiff.  But  afterwards  on  the  importunity  of  counfel  and  payment  of  cofts,  the 
declaration  was  amended  and  pledges  entered.  3  Lev.  39.  Hill.  33  3c  34  Car.  a.  C.B.  HarJy 
'T.  Gilding. 

In  dibt  upon  a  jvdgnknt  obtained  14,  Car.  s.  fetting  forth  the  faid  judgment  Uz*  JuMifar  rtarim 
■  6r  proeiffum  i/ufe  retmnen*  in  eatkm  curia  nuper  donam  rrgis  coram  ijjo  regt  afuA  ntjiwt  fkimi 
hfict.  The  defendant  demarredf  for  that  he  ihould  have  declared  Coram  ipfo  nuper  rege  apod 
lAeHtnu/ed  pam  evam  (hm,  regt  nunc  &c.  pienius  iifuet  Icc  The  coun  held  it  was  but  matter  of 
form,  but  being  upon  a  demuri;er,  it  was  Hot  amendable.  3  Mod.  135.  Trio.  4  Jac  ».  B.  R« 
Franfliaw  v.  Bradfham 

In  debt  on  bond  by  J.  A  againft  J.  B.  for  payment  of  50L  to  B.  fucb  a^day,  and  to  indemoify 
the  plaintiff,  who  was  furety  for  the  defendant  in  another  bond  to  H.  for  payment  of  the  fame 
fnm,  the  defendant  pleaded  Solvit  ad  diem,  and  the  plaintiff  replied  quod  predict.  J.  B.  ooa 
folvit  prout  idem  J.  B.  fuperius  allegavit,  &  hbc  petit  quod  inquiratur  per  patriam  U  prxdiA. 
J*  B.  fimiliter.  After  visnii^  forthe  plaintiff,,  the  dfefenvapt  (upon  whom  the  iflue  lay)  having 
jitade  no  defence,  it  was  moved  in  arreil  that  they  relied  on  the  mifprifion,  and  therefore  nude 
DO  defence ;  and  that  the  flat  17  Ca^.  a.  cap.  d.  extends  not  to  this  cafe  s  for  that  aids  a  mifttke 
•f  thf  name  w^rr  plaintiff  or  defendant  has  been  right  named  before  odly,  where  that  migtt 
%e.  fhewn  for  caufe  of  dl^m^rrar,  which  could  not  be  done  here ;  and  to  thi(  the  cmirt  agreali 
^nt  they  held  it  amendable  by  ftat.  8  H.  €.  and  it  was  amended.  Corny ns's  Rep.  a30.  pL  139. 
lAdn.  z  Geo.  I.  C.  B.  John  Abrahat  v;  John  Bimn. 
^  See  Tit.  Pledges. 

ISee  Tiu  Fait5  (M.  a.)  Ac  %  See  Tit,  XreTpafft  ((^a.  ^  ((^  a.  4) 

See  Tit.  Tref^afe  (Q^^a.  5) 

^Seetir.  ^  Or  #£^miftaking  of  die  chriftian  name  or  ftirname  ef  tfie 

•*^*  (O)'  j^aintifF  or  defendant,  demandant  or  tenant^  ♦  ftwis  of  money>  daf, 
monthy  or  year,  by  the  ckrk^  in  any  bill^  declaration^  or  pUadipp^ 
^here  the  right  name  &c*  in  any  record  preceding^  or  in  tbtftmt 
record^  are  once  rightly  aMeged,  whereunto  the  plaintiff  might  oavt 
imurredi  andjhewn  the  fame  for  caufe  \  nor  for  want  of  Ae  aver- 
ment of  Hoc  paratus  eft  verificare,  or  Hoc  paratus  eft  vef^aro 
per  recordutn;  or  fir  notaUiging  f  Prout  patet  pet  recordiAxiC;  or 
T^  r^H  fi^  '*^'  '^^^  "  "^  right  +  venuej  fo  as  the  catife  were  tried  hj  * 
•    A^ttcT^'  **  j^^'  ^f^^^  county  or  place  mere'  the- action  is  laid^ 

Beht  in  Londnn  on  a  bond  conditioned  for  enjoyment  of  a  walk  called  Shrob-waOc  iii>  Wlot* 
tlewood  Vand  in  the  coanty  of  Northampton,  and  the  venue  ^vas  of  SHnih*walk,  jod  the 
Mofe  was  tried  in  Northampton.  After  a  verdift  for  the  plaintiff  it  was  moved,  that  here  yna 
»  mif-trial,  becaufe  the  ventre  lacias  could  not  come  from  a  vfaUc  in  a  foreft',  f  which  is  oetf  as 
•fika  or  liberty,  and  the  court  inclined  that  it  was  not  aided  by  the  16  fr  17  Car.  a.  brt  after- 
wards all  the  court  befldes  Twifden  hcdd  it  within  this  fhitute;  and  as  to  the  words  in  tAe 
ftlttQte»  viz.  fcmuy  ^ub$re  tbt  aSion  is  laid  J  they  con(M*ued  ir  to  be  (the  countf  wUre  the  ifit  «* 
triaUs)  and  fo  though  all  agreed  that  ven.  fac.  canndtbe  of  a  walk,  efpcciatly  here  it  bein; 
warned  ofriy  cellatetallyaf^  an  afBgrtment  of  a  breach  of  covenant,  and  not  as  a  lieu  conns  bee 
tMt  itouglit  te-heee  been  from,  the  foraft^yet  ic  is  aided  by  this  ftatute,  and  judgment  for  tM 
plaintiff.  Sid  3a5,  326.  pi,  5.  Pafch.  19  Car.  a.  B.  R.  Strike  v  Banes.— —f  Lf^-J^T* 
fatter f\.  Bates»  S.  C  adpdged  accol-dibgiy  by  all  but  Twifden*  that  being  tried  by  a  jmy  or  tfa« 


«raiay  wbtre  tbt  matter  m  iflue  atx)fe  it  is  within  cbi&  ftatute,  and  that  it  would  deflrof  all  th« 
Uw  touchmg  juries  to  try  it  in  a  covmty  foreign  to  tho  iffue  who  could  not  know  any  things  of 
it;  and  the  rather^  becaufe  the  (tatute  fays  furthv,  tlvtt  fm  this  and  otlar  JUt  cafu  3cc.)  and  litre  tho 
tJBoae^  being  laid  in  X^ndon  is  well  tried  in  the  county  of  Northampton  whero  the  matter  in 

In  ccvatantp  the  a^on  was  Lad  in  London^  and  iffue  was  joined  upon  afeoffnuat  m  O:^o»d/biy  c£ 
Jaiids  iJi  tbat  cmHiy,  and  the  caufe  was  tried  in  London,  After  a  verdict  for  the  plaintiff  it  was 
moved  in  arroU  of  judgment^  tbat  this  was  a  mif-trial,  becaiifc  afcofitneut  of  lands  in  Oxfordfliirt 
15  local,  and  therefore  the  cnufe  ought  to  have  been  tried  there ;  fed  per  curtam»  this  is  helped  by 
ftaCoCe  17  Car  x.  being  tried  in- the  conMif  wErrrv  the  affim  was  brougbu     3  SaUc.  364.  pU  xi* 

In  ewttuai  for  nan-'pasment  o/*  rent  upm  a  demfe  of  allom  ^nrks   [in  Lancafllxrc'j     defendant' 
fUaded  thai  plainuff  inclofed  iUa  mmt  fo  that  he  could  ntt  enter  to  iL'Oik  thsnij  and  ilme  thereupon  waS 
tmiin  London^  where  the  covenant  was  alleged  to  be  madew    After  verdi6k  derfendant  moved^  that 
this  was  a  mif-trialr;  but  whether  ib  was  aided  by  x6  &  17  Car.  a.  cap.  8.    curia  advifore  vulu 
sJo.Sx.  Mich.  29  Car.  a»B*  R.  Aynf worth  v.  Chamberlaine.  3  Keb.  654*  pi.  7.  S.  C« 

t))e  court  divided,  3e  adjomatur.  Ibid.  67^.  pl.46.  S.  C.  the  court  divided,  &  adjomatur* 

-Ihidi  691.  pU  17.  Aynfworth  v.  Champion,  S.  C.  per  Cur.  this  is  not  aided  by  the  i6» 
k  17  Car.  2.  cap.  %•  which  never  intended  to  oult  the  jurifdi^ioa  of  the  county  palatin% 

tin  which  it  feems  according  to  3  Keb.  654.  the  lands  lay]  and  judgment  ftayed,  Wyldpisfeatflb 
who  with  Twifden  before  held  the  contrary.] 

Siijin  of  Ijmds  in  Kent,  Camkrid^efl^re,  and  Hertfordfl?ire,  was  tried  in  London  twbfrv 
the  nSkn  was  brtngbi,  and  found  for  the  plaintiff,  and  this  being  aiBgned  for  error,    P    7  «>  r  Ij 
the  coQit  ieemed  to  iodine  that  it  was  well  enough  after  a  verdiA  by  the  ftautte    L   i-S^  J* 
1^  Sc  rj  Car.  s«  cap.  8.  fed  adjomatuv.     Raym.  392.  Trin.  31  Car.  2.  B.  R* 
Uarton  v.  Nanfan. 

A  trial  was  m  Middief$Xy  emd  on  a  traoerfi  in  Surreyi,  and  this  moved  in  aireft  of  judgment,  9n<| 
Holt  of  aivoion  to  flpy  judgment  for  that  a  wrong  county  is  not  remedied  by  the  ftacut^,  buf 
oolya  wroa^  venue  in  a  right  county;  but  Dolbin,  Gregory,  and  Eyres  J.  e  contra.  And 
Eyres  (aid,  iflchad  been  res  integra  he  (hould  be  of  another  opinion,  but  all  refolutions  beinc 
eiherwiie  he  accorded,  ir  Mod.  7.  Trin.  3  W.&  M.  Chew  v.  Briggs..  ■  S.  C.  cited  3  Lev* 
394.  Pafch.  6  VT  &  M.  in  C.  B.  and  faid  to  have  been  detei-rained  the  laft  term  in  the  Exchequer 
chfflnber,  by  the  opinion  of  4  ju(|ices  againft  3,  that  it  was  cured  by  the. new  ftatute;  and  there* 
f^rs in  the  principal  caie  them,  which  was  Hunt's  Case,  and' was. debt  for  rent  in  London  of 
lands  in  libx«  the  defendant  as  to  part  pleaded  nil  debet,  and  as  to  the  refidue  at*  entry  and 
cxpoUion;  whereupon  ilTue  and  verdtdt  for  the  whole  intircly  and  damages,  and  it  was  moved 
that  the  ilToe  as  to  the  expulfion  was  local  to  be  tried  in  Elfex,  and  therefore  the  verdiA  intire 
for  debt  and  damages  ill  in  toto  but  by  reafon  of  the  cafe  of  Briggs  v.  Chew  above  the  court 
would  not  reverfe  the  judgment  in  the  principal  cafe,  but  affirmed  it,  though  (as  the  reporter 
obferves)  fonse  of  the  moft  confiderable  judges  now  there,  and  alfo  the  3  in  the  other  court 
being  alfo  the  rooft  confiderable  were  of  the  contrary  opinion ;  bur  that  in  both  cafes  the  judg- 
ments were  given  per  majoritatem  numero,  non  pondere. 

In  deht  in  Afiddiefex  on  a  bond  conditioned  to  pay  50  1.  atfucb  a  place  in  London,  The  defendant^ 
after  oyer  of  the  bond  aod  condition,  pleaded  payment  at  the  d^y  Jcc.  and  on  iffue  joined  it  was  tried 
in  Middlefex,  before  the  Lord  Ch.  J.  Holt,  andverdi6t  for  the  plaintiff.  It  was  moved  in  arreil 
of  judgment,  that  this  ought  to  have' been  tried  in  London.  But  Powell,  Powis,  and  Gould  J« 
abfcDte  Holt,  held,  that  according  to  the  cafe  of  Croft  and  Boite  in  i  Saund.  246.  and  Jew  v« 
Iriecs,  %  Lev*  394.  an(f  Dame  Calverly  v.  Leviog,  it  was  aided  after  verdlA.  2  Ld*  Raym«Rep^ 
UU2.  Mich-  4.iMin.Maitland  v.  Taylor. 

3.  Nor  anf  judgment  afier  verdiSf^  confejfton  by  cognovit  aSiionemy.  The  plain. 
$r  rilUta  verifratione^  Jhall  he  reverfedfor  want  of  mifericordfa  or  ^iff  laid  4 
capiatitr ;   9r  tbat  a  capiatiir  h  entered  for  a  mifericordia,  or  a  Sl^Jndan* 
mifericordia  for  a  capiatur ;  nor  for  that  Ideo  conceffiim  eft  per  cu^  dermmd  i» 
riam  is  entered  for  ideo  confideratum  ejt  per  curiam  \  nor  for  that'  »»*>  and 
the  increafe  of  cofts  after  a  verdict  in  an  a£iion^  or  upon  a  nonftiitin  f^f^^j^ 
replevin^  are  not  entered  to  be  at  the  requeft  of  the  party ;  mor  by  demurrer^ 
reafon   thai  fir  cofts  in  any  judgment  are  not  entered  to  be  \iy:anJkbad 
confent  of  the  plaintiff;  {-J^- 

t^erod a  nolle prtfequi  as  to  the  other  3,  but  vntbout  a  mlfeiiardiaf  whereupon  defendant  brought* 
error,  and  amgned  this  matter,  and  cited  Oo.  £nt.  676.  to  which  it  was  anfwered;  that  by  i&-. 
Gar.  a.  cap.  ^  no  judgment  after  verdift  &c.  (ball  be  reverfed  for  want  of  a  mifecicordia,  and: 
that  by  4  &  5  Ann.  cap  16.  no  iudgment  ihall  be  reverfed  &c.  b/  reafon  of  any  matter  which 
would  have  been  aided  by  nny  ftatute  of  jeofails  in  cafe*of  a  verdict  To  as  an  original  writ  Aw..be. 
fUed,  and  therefore  the  judgment  is  not  to  be  reverfed  for  want  of  that  word.  But  per  Cur.  if 
ur  entry  IukI  beea  neceflary  at  common  law,  there  is  no  Itatute  of  jeofails  which  cures  the  want 

oi 


335  amenoment  [and  jeo^is.] 

ef  fttch  entry ;  forthofc  ftatutes  extend  to  judgments  entered  by  toafeffion»  nil  dicit»  or  nmfoai 
infbrmatusy  but  the  fninci^l  jui^ment  it  neither  of  thefe,  for  it  is  a  jud^^ment  itton  a  eUmuntr  jmtJ. 
How  at  common  law  there  was  no  need  of  entering  a  mifericordi/i  in  fuch  cafes,  becaufe  fnch 
entry  is  only  pro  falib  damore,  and  here  is  no  tohur  9/ any  fatfe  nmbUtnt^  Ucavft  the  ^haif  ftji^' 
mn  vult  uitams  prpftftii  and  as  for  that  cafe  in  the  Ld.  Coke's  entries,  many  of  them  haTebeeo 
condemned  s  fo  the  judgment  was  afhrroed.    8  Mod.  198.  Mich.  10  Geo.  1724.  Anon. 

J?^^|^.  4*  But  aUfuch  omijfions^  variance^  defe^s^  and  all  other  matters 
i^f^er^l^  rf^l^^  nature  J  not  being  again fl  the  right  of  the  matter  ofthefuity, 
Jjhtty  &r  nor  whereby  the  ijfue  or  trial  are  altered^  Jhall  be  amended  hj  the 
pfceseeffit.  courts  where  fuch  judgments  art  given^  ^  whereunto  the  record  is 
diaTt  w!«    removed  by  writ  of  error. 

moved  tjiat  he  flicJiild  have  alleged  what  kind  of  fifb,  and  the '  number.  But  it  was  anfwered 
ehdt  this  wks  helped  by  the  Oxford  a£t,  and  that  the  words,  that  fudgmentjhaf/mt  h*  arrtfttifv  atf 
0htr  exception  that  Jots  not  aber  the  nature  ofth  afiion  or  tt  ial  of  the  ijfue  Ihall  extend  to  this  cafe.  *  Bat 
per  Cur.  None  of  the  aAs  have  aided  this  cafe,  tht  mtmfe*  of  the  jiffi  not  being  txfrejf^i  as  if  one 
Aould  bring  trefpafs  for  taking  his  beads,  and  not  fay  what.  Vent.  272.  Trin.  27  Car.  u  B.  R- 
itoonj  Vent.  329.  Trin.  30  Car.  2.  B.  R.  Hovel  (alias  Howell)  v.  Reynolds  S.  P.  and  1 

»-  — ,  s.  C.  and  judgment  quod  querens  nil  capiat  &c— See  Tit.  Trefpafs  (I.  a)  pi.  5.  S.C. 
cAmenty  the  verdiA  was  Juam  proximum  ad  mfJTuugium  modv  F.  N.  and  the  juds;inent  was 
>roximum  ad  meffuaghtm  in  occupatiane  F,  N,    This  being  aiiigned  for  error,  Raymood  J. 
ac  if  this  variance  be  not  amendable  by  the  common  law,  it  is  not  withia  any  of  the 

.^ofjeofiulsunlefs  the  words  of  16  &  17  Cart  2.  will  help  it,  viz.  *<  But  that  rtll  fiich 

^  omiflions,  variances,  defers  and  all  other  matters  of  like  nature,  not  being- 

[MMg  1    <*-againft  the  tight  of  the  matter  of  the  fuit  fiiall  be  amended  ice"    But  he 
a      J    thought  that  (of)  and  (in  the  occupation  of)  are  the  fame.   Et  adjomatur.  Raynu 
598.  Trin.  3%  Car.  z.  B.  R.  Nenris  v.  Bayfield. 

5.  S.  2.  This  aS  Jhall  not  extend  to  any  atpeal  of  felony  or  rmtritr 
nor  to  any  indi^hnent  or  prefentment  of  felony^  murder^  treafcn^  or 
other  matter  J  nor  to  any  procejs  upon  thenij  nor  to  any  a£fion  upon  any 
fenal  Jlatutey  other  than  concerning  fubjidies  of  tonnage  and  poiai' 
dage. 

For  iurdier  explanation  of  this  ftatute  fee  the  proper  divi« 
lions  under  ^ns  Head. 

(  Q^  )      Statute  of  4  &  5  Ann, 


Xnoefit  on 
a  bond  the 
defendant 


4^5  Ann.  eap^  16.  TT/'HE  R  E  demurrer  Jhatt  be  joined  ani 
Se£f,  I.  ^^      entered  in    any  fuit  in  any  court   ef 

cognovit       .  ,  .  ,  ^'"'•^  ^*'  judga^ft^U  give  judgment,  accords 

sftionem,  tng  as  the  very  right  of  the  cauje  and  matter  in  law  Jhail  appear 
botiDbu-  without  regarding  any  itnperfedion,  omiffion  or  defeS,  in  any 
riloiato  ^^^  retorn,  plaint,  declaration,  or  other  pleading,  procefs  or 
lib  ptriba  couife  of  proceeding,  except  th^e  only  which  the  party  demurring 
ice.  pleaded  Jball  ipeciallv  fet  down  with  his  demurrer  as  caufes  of  the  fame^ 
rwifooer*  n«rwi/i^tf«ir«g'  that  Juch  imperfe&ion  feTr.  tnigbt  have  heretofore 
*c.  lid»-  heen  taken  to  be  matter  offubfiance^  and  not  aided  by  thejfataete  27 
bito  modo  Sliz.  cap.  5*  <b  as  fuiEcient  matter  appear  in  the  pleading  upon 
f 'sflSiJSn?  which  the  court  may  give  judgment  according  to  the  richt  of  the 
mamftanici  caufe;  and  no  advetntage  fiall  be  taken  rf^  an  immaterial  traverfe^ 
for  relief  or  cftht  defotdt  ^enterii7g  pledges,  or  of  the  default  0^  alleging  the 
crfmfolveot  bringing  into  court  any  l^d  or  other  deed  mentioned  in  tot  pead- 

-  ingl 
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i1^g^tr  tfihtitfauU  if  atttging  afthe  hinging  into  tcurt  letters  The  plao* 
teftamentaiy,  er  letters  ^ aJmini^ration ;  or  ^  the  omiffioD  of  vi  tiifAanur- 
&  armis  &  contra  pacem  j  ^l^y.^ 

ie  (fid  not  appear  that  he  petitioned,  and  chat  defeiidaot  ought  tofhew  his  qtcHfkatiiinSy  ami 
ttut  be  is  within  the  a6l>  and  thac  it  ought  not  to  be  put  upon  t!ie  plaiiitiff  to  do  it.  The  Uefen* 
dant,  without  pretending  to  make  his  plea  good,  infiflcd  upon  this  a^,  viz.  that  jodgnneni  ihould 
be  given  as  the  right  appears.  It  was  infiiled  for  the  plaintrlT  tUit  here  ap))e.ircd  no  furticient 
caafe  of  difcharge,  but  a  good  caufe  of  nation  fur  the  plavuuiT;  and  per  ?ovvt;U  J.  tlu»  a^t  docs 
nut  help  fubilance ;  and  that  if  this  fort  of  pleading  be  made  good>  ihe  court  can  never  know 
wbsdpaiticutar  jurifdi^ons  aA  with  aot honey  and  whr;n  not ;  ()i)od  Holt  Ch.  J.  caicctiii,  and 
iaid  that  this  expofition  was  to  take  away  the  party's  i^^ue  from  him.  See  a  S;tlk.  52i.4>l.  2^« 
Toroer  v.  Beale  Pafch.  c  Ann.  H*  R.  and  Ibid.  pi.  25.  Hill.  5  Ann.  B  R.  Woodrmgtuu  t» 
D&veciii. 

fiy  ihis  ftatute  no  advantage  can  be  taken  upiHi  a  general  demurrer  of  fuch  faults  in  form  as 
would  be  cured  by  verdift.     See  10  Mod.  a  5a. 

Abmmjhator  inmvit  Aebt  in  the  debet  ^  drtintt  aj^ainft  the  heir  of  the  obligor,  and  cm^hdrd'  ad 
i*mtmfni{>jiut  ihtpIumt'ifUc*  After  verdidk  on  nil  debet  this  was  moved  in  arreft  of  judgment- 
It  w«i5  confelfeu  to  be  a  fault  in  form,  but  that  it  was  curet^  by  the  veididl  by  Ibt.  16  &  17,  Cai*. 
t,  and  by  this  ftattite;  and  per  Cur.  this  flatute  does  not  relate  to  obilruct  this  judj^mcnt ;  fur 
the  court  are  to  proceed  co  it  not withllanding  any  d. fault  in  form,  nnlefs  atlvaiuage  is  taken 
0/  fuch  ^init  upon  a  fpecial  demurrer,  which  ni>t  being  dune  in  tlu:>  cife  the  plaiuulf  had  judg- 
ment.   8  Mod.  356,  357.  Pafch.  II  Geo.    Ncwland  v.  Filer. 

Or (f  the  tvant  ^averment  of  Hoc  paratus  eft  vcrificare,  or  Error  af« 
Hoc  parous  eft  verificare  per  recorduin,  but  the  court  fixaU  irive^.^"^  ^* 

M^  I-  -^  I  -   7       /»    f  r        -I  /•        tnatmthc 

Tttt'fit  according  to  the  very  right  of  the  cauje  without  rtgardtng  decbrttiua 

enyfttch  impcrfe^ionsy  or  any  other  matter  of  like  nature  except  the  it  was  C«l- 
Jamjhall  befpecially  Jhewnfor  caufe  (f  demurrer.  jJHi  ^J;jrl 

«*wjay/j»  without  any  chri(lian  name.    Holt  Ch.  J.  faid,  tliai  he  remembered 

scale,  where  it  was  afHprned  for  error,  that  the  attorney  l>y  whom  the  paity  ap-    T    ^  «^  1 

peared  wa$;  m  attotrtey  of  that  court ;  but  it  was  difallowed  for  error,  ami  tiiac  is  not    L   J  jj   1 

the  merits  of  the  caufe,  and  may  be  helped  bjj  the  late  act,  it  Inring  after  vtrdict. 

Joilgnimt  affirmed.     11  Mod.  219.  pi.  8.  Pafcii.  8  Ann.  B.  K.  Nelfon  v.  Collins. 

In  adion  of  dtbt  upm  a  reco^ni^nancs  of  b.iil,  the  dtferhiatt  ^i<rjciid  fnyrfutjt ;  the  pltintijf  n^HtJ  Motf 
t^y^nf,  md  ciMffudii  lo'itb  itn  crjermeitt  infieud  of  to  the  country  ^  whereto  dcftni  irrt  duvo  yed^ftcraUy  and 
theqtieftion  upon  the  argument  was,  whether  this  was  hcl|>ed  by  the  ft:*:«te  tor  ilic  amendment 
of  the  law  4^5  Ann.  Tlie  court  gave  judg.Tient  for  the  plaiacitf  niC*,  but  the  plaintii)  iifterwaitV;, 
^lon  .idvifing  with  his  counfcU  moved  to  amend  upon  payment  of  coAs.  Baitie^'s  notes  of  C  .B. 
7-  IPafch.  7  Geo.  z.  Sharp  v.  Siarye* 

S.i.  M  the  ^atutei  j/*  jeofails  ft>aU  i^  extended  to  judgment  Bit  where 

•  watered  upon  confeffion.  Nihil  dicit,  or  Non  fum  informatus,  in  any  ^^^l^^^^"^^' 

court  of  record 'y  and  m  fuch  judgment  Jhall  be  rsverfed^  nor  any  judg-  demurrer 

nient  upon   anv  writ  of  inquiry  of  damages  executed  thereon  be  tie  want  of 

fayed  or  reve^ed^for  any.  thing  which  xuouLi  hav3  been  aided  by  the  ^^l^^y'l^^]^^ 

fatutes  ef  jeofails  in  cafe  a  verdi^  had  been  given  in  the  a^ion^  lb  ©,  r„r,  and 

^  there  be  an  oridnal  writ  or  bilL  and  warrants  of  attorney,  duly  the  ci,kf 
filed,  ;>  >  />       i  j.,a,c.crr 

tificd  tl-at 
no  Hill  was  fil'^d  in  that  term,  it  was  infifted  that  it  fhall  not  be  filetl  in  another  term,  aad  th'c 
"Jtute  cna(5\!nij  th-it  all  ftatutes  of  jeofails  ihall  extend  to  jmlgment  by  coi^f.  .fion,  nil  tV\cit  .''■cc. 
wdrhat  no  fuch  judgment  fhaU  be  rcveifcd  ft» a^  an  original  writ  or  bi»l  is  I'icd,  it  imports  th.t 
«fn'>hill  i*  fiietl  the  judgment  fhall  be  reveKcd.  And  the  court  feemuJ  of  i>piuion  ti>at  i-Ttcr 
ftjchcenifica^e  by  theCh.  J.  a  motion  for  filing  a  bill  was  improper.  8  MoJ.  2 S3.  Trin.  lo  Ceo. 
'•  Martin  v.  Ciidgell. 

9  Ann.  cap^  20.  £na£ls,  that  thefiatute  of  \^  $  of  Ann.  cap* 
16,  of  amendincTtt  of  the  laoj^  and  all  fiatutes  of  jeofails  fhall  be  ex^ 
tended  to   tvrhs  of  mandamus  and  inforynations  in  nature  of  quo 

VoIm  II.  fi  b— C  c  warranto^ 
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^xrarrantO)  and  proceedings  thereon  for  any  the  matters  in  the /aid 
a£i  mentioned. 

For  further  explanation  of  thefe  ftatutes,  fee   the  proper 
diviiions  under  this  head. 


(R)     Statute  of  5  Geo.  i.  cap.  13. 

p.teciKtred  By  5  Geo.  \.  cap.  jT  is  ena^ed  that  all  writs  of  CTVorwbereh 

{^e'/^iJH  ^3'  '^^'"^  ^^''  ^'  ^''y  variance  from  the  original 

minjl  P.^.  record,  €x  other  defe<5l^  may  andjhall  be  ainendtd 

M.amdS.'ixk  and  made  agreeable  tofuch  record^  by  the  refpe^ive  courts  where 
ftal^^Ai  '""^^  ^'"'^  «r  writs  of  error  (hall  be  made  returnable  ^  and  that 
lail  for  oae  where  any  verdid  hath  been  or  Jhall  he  given  in  any  aQion^  fuity 
Cand  hilly  plainty  or  demand^  in  any  of  his  majeity's  courts  of  record,  the 

P?  W^!  *  /W^7«^frf  thereupon  Jhall  not  be  flayed  or  rcverfed  for  any  defeSi  or 
Jtlyhrw^bt  faulty  either  in  form  or  fubftance,- in  any  bill,  writ  original  or 
a  wit  of  judicial,  or  for  any  variance  in  fuch  writs  from  the  declaration  or 
error,  which  ^^^j.  proceedings. 

was  111,  and  ^  o 

the  record  not  removed  thereby ;  it  was  moved  to  amend  the  writ  by  this  ftattite :  but  the  court 
held  it  n«t  amendable  the  other  defendants  nut  joining  in  thewiit ;  and  the  U'rit  of  error  was 
q\ia(hed.     %  Ld.  Raym.  Rep.  i  S3>*  Trin.  2  Geo.  2.  Klkins  v>  Paine. 

The  plaintifls  in  trror  fet  forth  that  D.  the  ilefendant  in  error  had  brought  nn  tjeffmm  for  lands 
^amfi  tkc plaintiffs  and  me  F.  Ji.  and  fet  forth  the  whole  proceedings  againft  them  and  F.  £.  and 
mnyhew  the  d^atb  of  t\\t  faid  F,  E.  and  then  conclude  that  the  faid  jud^^ment  was  ^'d grave  damum 
of  the  plmntiffs  anacujufdam  A/.  E.  fiHoC  Sf  htcredii  frtjedii'ii  F.  E,  and  ihe  flaintiffi  a»d  M.  £.  juM 
in  the  affignment  of  errors.  The  court  held  this  cafe  plainly  within  this  adt  which  amends  all  ?i- 
rianccs  and  defedts  which  vary  the  writ  from  the  record.  Now  the  fuggeftion  of  the  death  «f 
P.  £.  is  right  and  necelfary,  for  otherwife  t!ie  writ  would  be  wrong;  tlien  the  ad  grave dmrnum 
of  M.  £•  &c.  is  the  only  variance  from  the  record,  as  not  being  warranted  by  t^ 

[0  9  B   1    ^"^  therefore  amendable ;  tlie  plaintiflTs  had  alfo  liberty  to  withdraw  the  affig^- 
06       J    ment  of  errois  in  which  M.  £.  had  joined,  as  it  was  ftill  in  paper,  and  that  the 
defendant   had   not  pleaded.     Gibb.  201.  202.  pi.  13.  HilL  4  Geo.2.  B.R.  cbr 
Hollow  Sword -blade  Company  v.  Dempfey. 

Per  cur.  where  an  amendment  of  a  writ  of  error  is  prayed  upon  the  ftatute  of  5  Geo.  r.  ca^* 
T  3.  it  is  to  be  without  cj/li  j  but  if  the  prayee  be.  alfo  to  amend  the  uj/ignment  of  et  rors,  the  rule  is  Or-iri 
fojli,  becaufe  then  the  party  comes  for  a  favour  of  the  court.  Gibb.  s68.  pL  14.  Pafch.  4  Geo.  :. 
B.  R*  Marret  v.  Gardiner. 

S.  2-  Providedy  that  nothing  in  this  a^  Jhall  extend  to  any  op* 
peal  of  felony  or  murdery  or  to  any  procefsy  or  any  indiibnenty  pre^ 
fentmenty  or  informationy  of  or  for  any  offence  or  nufdemn 
whatfoivtr* 


(S) 
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(S)     Statute  0^4  Geo.  2.  cap.  26. 

4  C/fl.  2.  £ap»t^  N  A  C  T S  that,  all  writs j  procefs^  pleadings^  rulss^  I^ut  bjr 

*    26.  f.  I.     ^-^  indi^mentSy   rccordsy  and  all  proceedings  in  any  ^^^'  ^^*^ 

courts  of  jujlice  within   England^    and  in   the  s\  xT this 

cotert  of  exchequer  in  Scotland^  Jhall  he  in  the  EngUJh  tongue*  aa  (hall 

k  ;  Wit  extend  t9 

tbe  court  of  tht  rtcdpt  of  bis  Majejlyi  Excbe^uer* 

$,  1.  ACJlranflation  or  mjiake  in  clerkjhip  in  proceedings  begun 
before  the  2^th  of  March  1733^  heing  part  Latin  and  part  Englifl} 
fidl  be  no  erroTy  but  may  at  any  time  be  amended^  whether  in 
paper  or  on  record^  before  or  after  judgment^  upon  payment  of 
nafonable  cojls. 

.  5.4.  Every  ^atute  for  amending  jeofails  Jhall  extend  to  all  forms 
andproceedings  (except  in  criminal  cafes)  when  the  proceedings  are 
in  Engliih,  afid  this  claufe  Jhall  be  taken  in  the  mojl  beneficial  man- 


ner. 


(T)     Variance  of  Names  and  Things  in  thes 
Writ,  Count,  or  Specialty. 


aiporjavjrj     ana    in    lae  count    \jucciaiij    n     leji  -vut,     xjut    per   3  q         _ 
Strange  the  writ  is  good,  and  the  count  may  be  amended  by  tbe  in  an  adlioa 
'ftatute;  by  which  he  awarded  that  the   plaintiff  (hall  recover,  upon  the 
Br.  Amendment,  pi.  30.  cites  7  H.  6.  26.  *   w?wa^x 

iar  raiftft^  tbe  y,irdj  and  the  dechration  was  for  exalting  tbs  yard  find  makirg  a  gutter  tbere,  and  fo 
•more  comprised  than  3^'as  in  the  writ.  Aft^r  verdict  this  was  held  by  thecouij  to  be  ill,  aod 
not  aided  by  the  flacute.    Cro.  £.  829.  pi.  34.  Pafch.  43  Eliz.  C.  B.  Norton  v.  Palper. 

In  an  a3i<ai  on  tbe  iUtute  for  tbi  litUs  of  20  noes  de  quibits  quidem  triginta  acris  no  tithes  had 
l)een  paid  &c.  after  verdi^  for  the  plaintiff,  it  was  moved  to  amend  and  make  it  (viginti) 
acconling  to  the  firft  part  of  the  declaration;  but  all  the  rolls  being  vigiiiti,  it  ii^as  held  that  ic 
could  nut  be  amended ;  but  being  after  veruiA  the  court  inclined  that  it  was  well  enough,  and 
the  (triginta)  on\y  fur f>lufjg(  i  for  de  quibus  qiiidem  acris  is  good  enough;  and  cannot  be  intended 
of  more  than  20  acres*  Sid.  135.  pi.  9.  Pafch.  i^  Car.  2.  B.  R.  Fanfliaw  v.  Mildmay.^— » 
hew  97*  S.  C.  and  per  cur,  there  being  no  30  before,  the  30  is  void,  and  judgment  for  th« 
plaintiif. 

2.  Bill  of  debt  of  100  marks  by  attorney  in  C.  B.  &c.  and  de--  Br.BiUe, 

mands  100  marks^  in  as  much  as  he  acknowledged  hi?nj}lf  ijidebted  to  P^J*  ^^^^ 

the  phintiff*   in   lOoL  and   it  was   abated  without  amendment.  *  ■  if  writ 

Br.  Amendment,  pi.  33.  cites  7  H.  6.  36.  of  debt 

'  '      •  ^  varies  frong 

ibt  obrigaiion.  It  is  the  default  of  the  clerk  who  fees  the  record  and  the  fpecialty,  and  if  this  matter 
he  found' by  examination  of  the  clerk,  it  (hall  be  amended,  per  Fairfax;  bur  per'Pigot,  a  tbing 
which  ought  to  emu  by  infjrmatifjn  nf  tbt  party^  as  the  v;//,  nu/lety^  or  the  like,  Iball  Hot  be  amended 

^.  AmenUmenti  pL  48.  cites  9  £.  4. 15-  «  r  ^^    -1 
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Br.rcpiead-  $•    In    trefiafs   the    plaintiflT   counted   Quod    CranigrtfltoneDi 

«r>  p>*  3-  praediSam  contsnuando  till  the  day  9f  tht  writy  that  is  to  iay,  the 

!^l^  uxifl  i8/4  ^irj  ofMarchy  where  the  ^^  wtfx  #A^  lOth  day  of  Janutrj^ 

pafs  riM  The  defendant  jdeaded  other  ifTue  which  pafied  againft  him,  \sj 

migin^^twoi  which  bc  prajod  ametuknent;  and  per  Newton,  this  is  reafonabk^ 

6^  7J.  aad*  ^^  ^^  ^  *^'y  ^  milprilion  of  the  clerk^  but  ForteCcue  contra,  tog 

iathe^.  then  die  Jury  have  given  too  little  damages,  and  then  attaint  Ues^ 

$iaraii4Mf^  quscre ;  for  the  plaintiff  recovered,  but  writ  of  error  was  broiigiit 

^>y!*/#  bt  ironiediajDely.    Br.  Amendment,  pi.  3.  cites  ZQ  H»  6.  15* 

iiu  2o  yum*  6  Jm,  wluch  is  aft^T  the  r«fte  of  the  original ;  agrted  that  itiis  Oiall  not  be  ttdeil  bf 
the  Ibtote  of  j«o(iails.    a  Brownl.  273.  Mich*  7  Jac.  Anoa. 

5«mdebc  4.  Audita  quereU  againft  W*   Langwat  spoil   indenture  o( 

obiie^oa  drf<^^ance,  and  becaufe  /i&^  indenture  was  Langawaty  and  the  writ 

xvhere  the  te;i7j  Langwaty  leaving  out  (a)  therefore  ill,  but  becaufe  it  was 

writ  varies  Qiifprifion  of  die  clerk,  therefore  it  was  amended*    Br.  AoicimL- 

^Mg^.  went^pL  38.  cites  21  H.  6.  7. 

Br.  Amendment}  pL  39.  cites  ai  H.  6.  7  ■  debt  upon  an  obltgationi  the  flainhf^tatmmtlf^^ 
hiU  in  the  writ,  and  R.  HuU  in  the  obligation,  and  it  was  amended,  tliough  it  be  original ;  amraryt 
it  was  tudf  ^erpdvemitref  if  it  was  the  defendant  who  wax  mfnamed%  quaere  divedicy ;  hot  the  ftaute 
Is  that  for  a  fyUable  or  letter  too  much  or  too  little  no  writ  fliall  abate,  and  if  the  letter  (i)  bt 
added  to  H.  Hill  it  will  be  R.  HuU,  therefore  it  was  amended*  Quod  nota  bene.  Br.  Anen^ 
meotSi  pt  40.  cites  xi  H.  6. 43. 


5.  Where  the  writ  was  Jo.  Littletony,  and  the  patent  W.  Little^ 
toui  and  ivfaere  the  patent  was  Will'  Hals  and  BUc'  Niveton,  and 
die  writ  Will'  Has  and  Ric'  Newton,  thofe  (hall  not  be  amended^ 
for  the  proper  names  of  juftices  or  of  parties  cannot  be  amended. 
Thd.  Die.  224.  liU  16.  cap.  6,  S.  16.  Trin.  27  H.  6.  Amend- 
ment  34^ 

6.  Writ  of  forger  'of  falfe  deeds  was  diverfa  falfafa^a  ic  mbm- 
sicnta,  and  the  count  was  but  one  deed  of  feffffmmty  and  om  Utttr  tf 
mttomeyy  and  therefbre  the  count  ill,  and  could  not  be  ameadeOn 
wileis  ex  ailenfu  partium,  becaufe  the  count  was  of  another  tcrau 
Br..  Amendment,  pi.  1 5.  cites  35  H..  6.  37.. 

7*  In  forcible  entry  the  certainty  of  the  land  was  omitted  in  tbo 
eounty  and  was  abated,  and  not  amended.  Br.  Amendment,  pL 
ko6.  cites  38  H.  d.'^i. 
IMt  qpoft  8.  Debt  upon  indenture  againfi  the  abbot  of  W.  wfaece  the  Af- 
*»^»^-  oSahy  is  abbot  of  Maryy  if  it  be  found  by  examination  d^at  the  aefk 
1^  JmT^  who  made  the  writ  had  the  indenturey  dien  the  writ  original  ttaSL 
C  mSmsdia.  be  amended..    Br*.  Amendment,  pi..  73.  cites  11  £•  4.  2. 

J.S.CUrk,  -^r     /.J 

Mid  in  the  ctmnt  f,  S,  ehrk  'was  omitttii  and  therefore  the  diftndant  pka^d  the  varumet  m  the  cm^^ 

and  becaufe  tlie  declaration  was  entered  this  fame  t«mi».  theiefbre  it  was  amended  per  judicium  % 

quod  nota«    Br.  Amendment,  pL  69  cites  i^E  4.^^  

Where  the  declaration  varied  from  the  original  m  tiie  d4ftndatd*i  name  and  adtSiimfit^if^  Taid, 
that  thecurfitor^r  clerk  that  made  out  the  writ  may  be  or^iered  to  attend,  and  if  his  infiruAitiaa 
were  right,  tomend  the  writ  by  them,    a  Vent.  46.  Pafcb.  i-  W  ichL  ift  C.  B.  Apoo. 

*  r  34®  ] 

S.  c.  cited  5.  In  zfomudon  brought  tipon  » patent  of  H.  p  ^fiur  cafiud 
V^^^.  it//m  of  the  four  firft  words  were  omitudy  viz.  H.  R.  A.  f^  fcr 
/'r^.  17.'  Hcnricus  Rex  Angliae,  Franciae  &c.  on  purpofe  that  there  inij^ 
^.  Mich.  a8  be  the  more  room  *  to  flourifli  and  beaudfy  them  with  goML  ibc 
hiLa^c?'   Ld^  keeper  laid  he  would  caufc  the  iame  to  be  w^ended  if  the 

9  J**'' 
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juftices  of  C.  B.  would  certify  that  bo  mieht ;  but  afterwards  the  caf-f..— 
p^^ent  was  allowed  in  C  B.  to  be  good,  as  h  was  by  reafbn  of  *  ^'''^'i 


h«  ouoiber  of  patents  that  arc  fo.    U.  3^  a.  pi.  53.  Trin.  17  ..hy'th^ 

Elis.  Digby  v.  Mountford«  reporter  in 


a  no;a.— 
S.C.  Cited  Arg.  G(Mlh.4f5. 


10.  Refolved  per  tot.  ,cur.  that  where  the  origijul  writ  varier  ^o\\.  Rcj*. 
frm  thi  deciaratim  it  is  not  remedied  by  any  ftatute  of  jeofails.  ^^'  ^^^  ^* 
5  Rep.   37.  Pafch.  34  Jac.   [but  fieems  mifpriated  for  Eliz,  j  s.  P.*~ 
fiifliop's  cafe.  s.  ?.  Ar^. 

and  feenif 
idmittcd  per  cur.    Cro.  J.  674.  675.  Mich.  21  JtcC.  B.  ia  pi.  & 

11.  In  debt  for  800  L  the  Plaintiff  ifrfZ^ro/  upon  a  ftatute  obll-  Balft.  217. 
gatory  foh^um  an  requejl^  and  it  appeared  to  hi  fa^ahli  at  a  cer^  ?*j^  "*'  J"* 
tain  (tay  ^  this  was  held  by  the  whole  court  to  be  a  ^ult  incurable,  s!  v.  dix:! 
Crok  J- 316.  pi.  20.  Mich.  10  Jac.  Fox  v.  Inkes*  not  appeur. 

12.  The  plaintiff  was  a  bifhop,   and  declared  upon  a  kafe  made  *'^-^«i«^ 
hy  hiwifc^j  and  the  original  tvas^  of  a  leafe  made  by  bis  preiecejfor^  Biflioi>  of 
adjudged  that  this  is  a  material  error^  and  though  it  was  after  a  Worce- 
vcrdift,  it  was  not  helped  by  the  ftatute  of  18  Eliz.  and  therefore  ^^'''sc^^^- 
the  judgment  was  reverfed.     3  Bulft.  224.  Mich.  14  Jac»  Young  jn'^pi.  g.^** 
V.  Biihop  of  Rochefter.  Roll.'  r  cp. 

16.  the  Bifhop  of  Rocbeftcr  ▼.  Long,  S.  C.  ind  thoajrh  it  wa«  obje^ed  that  the  point  of  the  vxit 
was  the  wafte  for  u^ich  the  t6Hon  WM  brought,  and  that  the  time  of  laakiog  the  leafe  was  i^^c 
iMtfriaiy  and  t^at  it  was  not  like  Bifliop'c  cafe,  as  had  been  urged,  far  there  Che  vorinnce  wnt 
material,  bscaufe  Chrit^opher  and  Jolui  could  not  he  one  and  the  fame  perfon  j  hut  the  covit 
hel<J  this  all  one  with  Biihop's  cafe ;  for  the  leafe  by  the  predeceflbr  cannot  be  iiuendod  the  leau 
ttAdeby  the  fucceffor;  and  Chef  reverfed  the  judgment. 

13.  In  wsurrantia  chartae,  the  plaintiff  counted  up^n  aftoffinent 
nade  by  dedi  &  conceffi  ad  D.  in  NortblJc^  whereas  the  land  was 
kdd  to  be  in  another  town^  and  upon  demurrer  this  grofe  fault  ap- 
peared, and  it  was  denied  to  be  amended^  becaufe  it  was  pleaded 
without  a  ferjeaM^s  hand.  Hob.  249.  pL  322.  HilL  16  Jac. 
Barret's  cafe. 

14.  Error  of  a  judgment  m  aflault  in  battery,  the  writ  was  Affauk  «r^ 
Jire^ed  to  the  Jberiff  of  MddUfex^  and  in  C.  B.  the  plaintiff  de^  JSJfV^J"* 
tlared  upon  an  a/fiou  in  London^  and  fo  there  was  variance  inington  m 
Wtween  the  writ  and  declaration.  The  court  held  it  to  be  <^'^-  Mid. 
erroneous.    It  is  true,  where  there  is  no  original  it  is  helped  by  ^^^JJ'^mJ* 

-i-/i  t  ••  ••!•  iii.^*!'"*  the  bill    , 

the  ftattite,  but  a  vitious  original  is  not  helped,  wherefore  the  on  the  file 
judgment  was  reverfed ',  for  the  court  is  certified  that  this  is  the  |t  wa<»  laid 
writ  in  this  plea,^  betwixt  the  feme  parties,  and  the  court  will  not  jj^j^-^'lf*-"' 


intend  another  writ,  or  that  it  was  without  writ»    Cra  J.  479.  afr^ra  veiJ 


I^.  3,  Psdch.  16  Jac.  B.  R.  PoUard  v.  Blight,  dia,  tinr 

cou't  held 
UiM.  it  was  aided  by  the  ftatute  as  t^e  want  of  an  original  writ  is,,  and  that  this  bill  in  L  ndon  i* 
^  no  bill  91  all  for  this  a^ion  brought  and  tried  in  Mlddlefex.    Cro.  J.  654.  PL4.  HjlLi;. 
Jk.  B.  H.  Calthorp  ▼.  Culpepper.--— Palm,  cites  428.  S.C. 

1 5.  In  trelpafs ;  ^  original  ie;ri/  was  of  trefpais  in  Ibtddlelow^ 
and  the  declaration  was  of  trefpais  in  Boxei  it  was  certified  that  this 
was  th.e   writ  on  which  the  dsckratioR  was  4^unded>  and  upon 


I 
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Sci.  Fa.  two  nilrils  returned,  though 'it  was  known  to  one  of  the 
judges  that  Ruddlclow  was  an  hamlet  of  Boxe,  yet  the  court  not 
knowing  it,  it  vms  held,  a  variance  in  fubftance  not  helped  by  zny 
ftatute,  and  judgment  was  reverfed.  -Cro.  J.  664.  pi.  17.  Hilk 
20  Jac.  B.  R»  Hendy  v.  Thirft. 

16.  In  debt  on  account,  the  writ  was  recited  in  the  declaration, 
and  the  account  vrzs  Jet  forth  to  be  apud  ExoiHy  whereas  the  original 
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rJ™  u*v  ^'"'^  ^^^  certified  Vevon.    It  was  moved  in  arreft  of  judgment^ 

Trelawny,  for  that  though  the  ftatute  helps  after  ver^i£l  where  there  is  no 

aliasyKeUy,  original,  yet  when  there  is  an  original  which  varies  from  the  decia* 

^^^d*  foii9ny  and  does  not  warrant  it,  it  is  not  aided  by  the  ftatute;  but 

TTJdcd.  £5^  <^ur.  this  is  not  any  original  for  this  aSion  in  the  county  of 

Latt.  116.  Exon,  and  fo  it  fhall  be  taken  as  if  there  was  no  original^  and  fo  be 

T  "Rr^r  ^^^'"  *^  purview  of  the  ftatute.     Cro.  J,  674.  pi.  8.  Mich. 

s*.  0*00* '  a  I  Jac  C.  B.  Rcynel  v.  Kelfey. 

JadK- 

ment.— >Ibid.  215.  S.  C  aod  the  coait  divided. 

17.  In  error  brought  to  reverie  a  judgment  in  an  inferiw  court, 

for  that  the  plaint  was  entered  againjl  Francis^  and  the  proceedings 

were  againfi  John^    By  Roll.  J.   The  plaint  being  in  the  nature 

of  an  original  writ,  it  cannot  be  helped,-  though  it  be  after  a  verdi& 

Sty.  115.  Trin.  24  Car.  Brereton  v.  Monington. 

See  Aat.  z6       1 8.  Judgment  in  eje&ione  firmae  was  reverfed,  becauie  the 

&  17  Car.     words  vi  a  amus  in  the  writ  were  omitted  in  the  dedantioo. 

i;?rv^*      Cro-  C.  407.   Pafch.    11    Car.    B.   R.    in  cafe  of  Mayo  v. 

*  ^^         Cogfliill. 

ftKeb.4S3.  j^.  Debt  upon  the  Jiatuie  of  hue  and  cry  a^ainft  the  hundred 
dcr  vVcSr^'  was  bv  original,  and  at  the  nifi  prius  the  plamtifF  was  nonfuit^ 
Inhabitants  becaufe  the  original  was  (Edward^)  when  it  (hould  be  (Edmund) 
«f  Lcfciefs,  A  rule  was  made  for  the  curfitor  to  attend,  and  that  if  he  had 
^^.!«!!!'  "g^^  inftruiSions  then  to  amend  it,  which  be  did  in  open  court. 
Ibid.  487.  Sid.  412.  pi.  8.  Pafch.  21  Car.  2.  B.  R.  Parker  v.  Hundred  of 
pi.  3 1 .  s.  c.  •  Little  and  Lefney. 

adjornatur. 

*— Ibid.  498  pi.  58.  The  Kins  v.  tlie  Hundred  of  Little  and  Le{her>  S.'C.    The  court  ordered  an 

ameadnent. 

Ijtamtnt  f,f  20.  The  original  in  trefpafs  was  ^are  claufum  frogit^  and  the 
(>mffu.igts,  declaration  was  J^are  claufum  W  domumf regit;  and  after  ajudg- 
w/3^'  '^  ^^^  f^^  *<^  plaintiff  in  C.  B.  and  a  writ  of  error  brought^  th» 
atnl  o//>a/-  Variance  was  afligned  for  error;  but  it  was  argued  that  this  on* 
£ur*  &c.  ginal  being  certified  3  terms  fmce,  and  no  continuances,  it  could 
^a*it  *^"  '^^^  ^®  ^®  original  to  this  aftion,  and  fo  a  verdict  may  be  intended 
mored  that  without  any  original,  which  is  aided  by  the  ftatute  of  jeo&ils,  and 
this  fuit  is  the  judgment  was  affirmed.  3  Mod,  136.  Trin.  3  Jac.  2.  B.  R. 
K*^  Taylor  V.  Brindley. 

the  writ  does  not  warrant  the  declaration  ;  for  the  otiginalis  of  Me  nujfuage  and  60  aerti  •*[  lamd^ 
Per  cur.  abfente  Richard fon.  This  (ball  not  be  intended  the  original  upon  which  the  pknttfalf 
declared,  but  tht^  there  was  amtber  original  which  is  itnhexx/cd ;  ift,  becaufe  the  writ  bean  tefte  t% 
Aprilis,  returnable  15  Pafch.  and  this  declaration  is  in  Thnity  tinny  and  here  is  no  coDtiouaace 
upon  thU  writ,  xdly.  The  writ  is  againft  the  defendant  and  a  copyholder,  and  in  this  declao* 
tion  there  is  no  name  of  the  copyholder ;  and  fo  this  want  of  nn  original  is  aided  by  the  fiatnfie 
of  jeofails,  and  judgmen;  for  the  plaintiJf.  Cro.  C.  327.  pi.  10.  Mich.  9  Car.  B.  R.  JohoioA 
V.  Davy. 

^U)    VariaAct 


t 
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(U)    Variance  between  Count  and  Count,  where 

there  are  feveral,  amended. 

I.  T\£BT  upon  an  obligation  of  1%  Nov.  after  imparlance,  and 
^  In  the  next  term  the  plaintifF  declared  anew  upon  aa 
obligation  of  12  Feb,  and  upon  nihil  dicit  had  judgment.  Upon 
error  brought  the  court  were  divided  whether  this  ihould  be 
amended.     Golds.  136,  pi.  36.  Hill.  43  Eliz.  Wilkinfon's  Cafe. 

2.  In  debt  upon  obligation  dated  13  Feb.  after  imparlance  a  2d 
declaration  was  made,  which   was  jf  obligation  dated   15    Feb. 
jffter  Non  eft  b&xim  pleaded  and  ij/ue  entered^  the  variance  was  ^'"''^n^'  57* 
difcovered,  and  prayed  to  be  amended  and  made  agreeable  to  the  Bowes,  * 
firft  declaration^  and  fo  it  was  ordered  per  Cur.     For  the  firft  is  S.  c.  fays 
the  principal ;  and  all  the  prothonotaries  faid  that  this  is  no  incon-  }^^^  *'  ^^ 
venicnce  to  the  defendant;  for  h\s plea  alwap  refers  to  the firjl  ucnieUtoba 
declaraiionj  and  is  entered  as  to  the  firft.     Cro.  J.  105.  pi.  41.  amenaadr 
Mich.  3.  Jac.  B.  R.  Burrel  v.  Bowes.  ^""[^  ^^ 

•*  ^  defendant 

bad  pleaded  co  it,  and  by  fuch  amendment  his  plea  would  be  altered,  and  ib  the  trial  woald 
1^0  againft  him  ;  but  afterwards  it  was  granted  tu  be  amended  per  tot.  cur.  For  the  imparianca 
was  entered  Hill,  i  Jac.  and  the  iffue  was  Pafch.  2  Jac.  but  the  defendant  was  admitted  to  plead 
de  novo  at  his  pleafure.-^— See  3  Bulft.  227.  Mich.  14  Jac.  Mil  ward  v.  Maby,  liketioint;  and  the 
better  opinion  of  the  couit  feemed  to  be»  that  the  judgmet)t  was  well  given,  and  not  erroneous. 
■-—And  fee  ibid.S2S,  229.     Milwaid  v.  Watts,  and  Cro.  J.  415.  pi.  4.  S.  C. 

3.  In  ejeffment  the  plaintifF  declared  upon  a  dermjeofi^  March 
6  fac.  by  virtue  whereof  he  entered,  and  was  pouefled  until  the 
defendant  poftes,  viz.  anno  fexto  fupradi^lo,  eje£led  him.  After 
imparlance  the  plaintifF  made  ^ifecond  declaration^  and  therein  the 
cjedmeut  was  fet  forth  to  be  Mali  anno  fupradidlo,  which  was 
right)  and  fo  found  againft  the  defendant;  but  whether  this  was 
eiToneous,  becaufe  no  day  of  ejeibnent  was  mentioned  in  the  firft 
declaration,  was  the  queflion.  It  was  agreed  per  cur.  that  if  any 
matter  oifubjlame  be  omitted  in  the  firfi  declaration,  which  is  the 
principal  and  material  declaration,  it  cannot  be  aided  or  amended 
by  thefecond'y  for  that  is  but  a  mere  recital  of  the  firft.  Cro.  J.  31 1. 
Mich.  10  Jac,  Merrell  v.  Smith. 

4.  The  plaintifF  declared  that  tlie  defendant  die  Augufti 
ajpttihed  &c.  omitting  the  day  of  the  month;  but  the  declaration  upon 
the  imparlance  roll  was  perfe£f.  After  a  verdift  and  judgment,  it 
was  affigned  for  error,  and  took  a  difference  where  thejirjl  decla^ 
ration  is  fe/fe^y  and  the  iJdefeifive^  that  this  is  not  errors  for  the 
court  is  to  adjudge  upon  the  firft  declaration  only,  the  2d  being 
only  a  recital  of  the  firft,  and  begins  with  an  alias  prout  patet  &c. 
The  court  held  the  firft  declaration  imperfect  and  void,  and  that  the 
omiffion  of  the  time  is  matter  of  fubftance,  and  reverfed  the  judg- 
ment,    a  Roll.  Rep.  152.  153.  Hill.  17  Jac.  B.  R.  Bicroft's  cafe. 

5.  In  a  declaration  delivered  by  the  by^  the  plaintifPs  chriftian 
name  was    miftaken  John^  where  it  ihould  be  Peter.    Powis 

A  and 
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suid  Gould  J.  (being  only  in  court)  held  k  not  amendable,  htmk 
there  is  no  writ  which  it  can  he  amended  ty*  2  Ld«  RajTn,  Rep. 
774-Trin,  I  Ann.  B.R.  Poitviii  v.  Trcgcagle. 

6.  In  aflault  and  battery,  the  hrft  count  was  of  a  battery,  by  the 
defendant  on  John  B.  and  the  fccond  and  3d  counts  were  of  a 
battery  by  the  defendant  on  the  faid  Sam.  (which  was  the  defen- 
dant's name  infiead  of  the  plaintiff's*)  After  vcrdidl  for  the  plains 
liff,  this  being  moved  in  arrciT:  of  judgment,  the  court  held  that  it 
was  aided  by  the  16  &  17  Car.  2.  which  helps  all  millakcs  of  the 
ehriilian  and  furname  of  tiie  parties  who  are  oiice  rightly  named 
before  in  tlie  fame  record,  ajid  here  John  is  named  right  in  the 
fcrft  count.  Comyns's  Rep.  557.  HilU  10  Geo.  2.  C,  B.  Blaci- 
|i>ck  Y.  Mariner, 


(W)  Va- 
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(W)    Variance  of  Namesr  and  Things  in  the  Writ, 
and  Re-attachment^  &c.  amended. 

1.  TN  armuity  the  defendant  prayed  in  aid,  and  the  prayee  was  8  Rep.  i^6* 
^/^«^^  and  at  the  day  of  adjournment  the  defendants  at--  b.  cites  S.C. 
t9mey  was  ejfoigned^  and  the  name  of  the  plaintiff  varied  from  the 
eJUgrij  and  becaufe  it  was  a  common  ejfoign  it  was  amended.     Br. 
Amendment,  pi.  26.  cites  2  H.  4.  4. 

2.  In  entry  upon  the  ftatute  of  R.  the  original  was  to  the  Jheriff  ^'^  »f  ^^ 
9fS.  againji  J.  B.  ofC.  in  the  county  of  B.  gentleman,  and  was /«ir  j^'^^'^"' 
Mehdemife  of  the  king,  and  re^attachmsnt  to  the  Jheriff  of  S,  againjt  the  re-a- 
J,B,of(l  in  conn,  tuo,  gentleman ;  and  per  Danby,  Choke,  Davers^  taehmtnt  w. 
and  Moyle  J.  it  (hall  not  be  amended;  for  then  J.B.  of  C.  in  ^^.,^^^ 
the  county  of  B.  is  not  attached.     But  per  Aihton,  Laicon,  and  mended ; 
Danby  mutata  opinione,  it  (hall  be  amended.     Br.  Amendment,  for  ic  is  noc 

pi.  67.  cites  2  E.  4.  7.  the  fame 

'  ^    '  pcrton,  and 

thei  the  defendant  is  not  re-attached ;  per  Danby,  Choke,  Davers,  and  Moyle  J.  Br.  Amendment, 

pi.  67.  cites  %  E.4.  7. But  if  one  be  named  J.  Kttchft  in  the  original,  and  J.  Hiicbc»cke4a  the 

i«>attachmeat>  this  (hall  be  amended ;  for  it  nuy  be  intended  one  and  the  (ame  perfooy  and  known 
by  both  names.    Ibid. 

3.  ff^rit  of  adjournment  of  a  term  made  mention  only  cf  common  Br;  Difcoa. 
iiyjof  the  term,  as  actions  and  procefs  returnable  o£f^  Trin,  15  Trin.  ^'""""^c, 
&c.  had  day  IS  Mich.     A  pUa  had  fpecial  day  upon  hill  in  B.  R.  36  ck« 
the  Monday  after  oSf.  Trin.  and  was  at  iffue,  and  pafled  for  die  S.  C— . 
plaintiff,  and  was  difcontinued  for  want  of  mentioning  fpecial  day  in  ^^'  P*^^**- 
the  writ  of  adjournment,  and  could  not  be  amended ;  quod  nota  5  ^ieTs!*C.^ 
by  which  the  writ  of  adjournment  and  the  roll  of  it  were  amended 

by  a  fpecial  aft  of  parliament.     Br.  Amendment,  pi.  70.  cites  4 
E.4.  41. 


(X)  Variance  of  Names  and  Things  in  the  Writ, 
Imparlance-Roll,  or  Plea-Roll,  or  Nifi  Priiis 
RoU^  amended. 

I.  T\  E  B  T  for  buying  64  combs  of  grain,  and  this  contra  for- 
^^  jnam  ftatuti.  The  defendant  faid  that  he  did  not  buy  the 
/aid  60  ^comhs']  modo  &  forma,  and  fo  to  iiTue,  and  did  not  anfwer 
to  the  4,  and  it  was  moved  to  have  it  amended ;  but  per  cur.  it 
cannot  be;  for  then  this  is  not  the  plea  of  the  defendant  for  part, 
and  this  is  matter  and  fubftance,  and  the  a£t  of  the  party,  and  not 
mifpriAon  of  the  clerk.  Quod  nota.  Br.  Amendment,  pi.  i. 
cites  27  H.  8.  I. 

2.  A  declaration  was  of  a  trefpafs  done  the  I2tb  of  Jan.  45  Eliz. 

and  the  record  of  nif  prius  was  of  a  trefpafs  the  12th  of  Jan.  25 

iB//2.    The  vcrdift  found  the  defendant  guilty.     At  the  day  in 

VoIm  n.  D  d  bank 
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bank  the  plaindfF  prayed  amendment  of  the  nifi  priusi  but  the  court 
held  irhot  amendable.    Mo.  68 1.  pi.  035.  Anon. 
Yciv.  T64*        2-  In  eje£fment  brought  of  two  houfes^  the  hill  filed  was  wljfor 
.Brt^vnh!^     tfAc^  5  but  the  drfendant  by  the  Paper^book  pleaded  to  boA  the 
fecms  to  be  meiTuagfds  Not  GuiltT)  and  the  roll  and  record  o/nifi  frius  wen  tuii 
houfcs.     After  verdict  and  judgment  entered  for  die  plaindfF,  a  writ 
[•  344  ]  ^  ^^^^  '^^'^  brought,  and  before  the  record  was  removed,  the  {diin- 
tiff  moved  that  the  bill  upon  the  file  might  be  amended  and  nsde 
^^^y^  .       two  mefiiiages.    It  was  relblved  by  the  wbcdc  court,  that  beaufe 
thcieof.       ^^  defendant's  plea  was  of  two  mefluages,  and  the  i-oU  and  record 
accordingly,  the  bill  fhouli^e  amended ;  for  the  bill  which  men- 
tions only  one  houfe  could  not  be  the  ground  of  all  the  proceed- 
ings afterwards,  but  it  was  as  if  no  bill  had  been  filed  and  therefore 
it  fliould  be  fupplied,  and  io  it  often  had  been  done  before  the  re- 
cord was  renewed  [removed.]  Quod  nota«    BrownL  144.  Micbt 
7  Jac*  [B.  R.]  Saunders  v.  Cottingtoii. 
Met  164.  4^  Aftion  was  brought  againft  pf^.  Malin  of  Langley\  and  the 

S.C.and  record  of  ntfi  prim  was  W.  LangUy  of  Matin.  But  per  cur.  it 
feeoM  to  be  (hall  be  amended,  for  it  is  a  plain  miftake  of  the  clerk,  for  the  whole 
?anaaik«i  ^^^^^^  kefides  is  rights  and  the  record  of  nifi  prius  ought  to  be 
of  Lltt.  amended  by  the  record  in  bank  according  to  44  £.  3.  But  iftht 
Kcp.  iffue  had  been  miftaken  it  had  been  otiverwile.     Litt.  Rep.  '^ 

Mich.  6  Oar.  C.  B.  Malin's  cafe. 
Hutt.  8r.  ^.  In  ajfuntpfit^  the  writ  and  declaration  were  againft  Ann,  cxe- 

wade's  cafe  ^^^^  q(  gir  William  Wade,  and  the  iiTuc,  record,  and  venire  fa- 
c^rdingl'y,  ci^s  were  accordingly;  but  the  writ  of  hab.  corpora  jurat'  were 
and  a  dif-  between  the  plaindir  and  the  Lady  Wade,  executrix  of  Sir  Henry 
fe«mcc  was  '\Yjjg  jj;^^  ^nd  therefore  it  was  moved  in  arreft  of  judgment  diat 
M'hen  the  it  was  a  trial  without  warrant.  But  per  tot.  cur.  b^caufe  the  ifliie, 
nifi  prius  is  ^  record  of  nifi  prius,  and  the  venire  facias  were  good,  the  mif- 
^ha'"'h^^^'*  prifion  in  the  hab.  corp.  was  but  the  fault  of  the  clerk,  and  wdl 
mending  it  amendable.  Cro.  C.  ^2.  pi.  3.  Pafch.  2  Car.  i.  Ann  Soiith  v. 
would  pre-  Ann  Lady  Wade. 

judice  the 

jury  by  falfifying  their  rerdidli  it  IhaU  not  be  amended,  but  in  this  cafe  it  is  but  the  writ  by  vrhic!i 

the  jury  is  warned  to  appear. 

Trcfpafs  6.  The  Writ  of  nifi  prius  is  amendable  by  the  ftatute  8  i£  6. 

^»/^i^nfi  *^^  ^^  ^  made  according  to  the  record,  but  with  this  cautioo, 

7  defcn-  viz.  that  the  record  of  nifi  prius  has  fufficient  matter  in  it  either  tx- 

dants,  who  prefs  or  implied  to  give  authority  to  the  juftices  of  nifi  prius  to  try  the 

"^Lf^i'^d  ^^^  ^  ^^  ^'^  cannot  try  any  iflue  by  force  of  the  ftatutes  Acreof 

w  f w</  '  made  without  authority  given  to  them  by  writ  of  nifi  prius.  8  Rep* 

ifkrontu  161.  in  Blackamore's  cadfe* 

the  jui*at*  U  diftrinijas  was  againft  aU  7,  only  the  tffke  m  the  mfitrhts  rolf  was  fwxd  hyf^t  n!f,  •^^ 
</A9  at  the  affifes  a^MtvJl  7.  And  after  feveni  motlans  in  irren  of  judgment  it  Was  refolved  bf 
rtie  whole  a)ttrt|  'flvic  the  niii  prius  roll  was  in  tlut  cafe  amendable :  here  the  judge  lias  an  i*- 
phetl  ai  thority  1  for  here  i$  an  itfue  joined  on  tbe  record  by  aU  7.  'f  «•»  UP^  hud  ^imjmmdbyi^ 
5,  and  iMotl^r  hy  tlr  otbtr  2 ,  it  had  been  otherwife.  The  juraut  aid  Snnn^as  a*t  a^mnfi  ail  7r  to  ^1 
ttiis  ilTuc  of  Not  Guilty  j  fo  tiiat  thtjud^e  has  pUinly  oMimp&tAauthotity  to  try  the  ilfue  hct\rees»  i** 
plaknifl  and  ibe  7 1  and  ilat  omiiiion  is  plainly  a  mifprifion  of  the  clerk^  and  therefor*  fecb  a 
mtftake  in  at!  adlioi,;;  audcafct  is  ameiulable»  and  efpecially  in  thi&  action  of  eje<fhnentt  where  iU 
7  are  hiiund  hy  rule  of  court  to  confe^  leaie,  cntiy,  and  oiifter.  la  Mod.  10%  Mich.  8  W.  |. 
\Vbit^  V.  the  BIkhop  #f  \^  oicciUt.  ■■  ipS.  €.  It  P«  and  ucthiitg  is  to  cpme  in  qucftitmbut  thctitl<» 
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and  Rookby  J-  &i<]  the  rule  implies  a  confent  that  it  fliouHl  he  amenUed.  C<ymb.  393^.  fA'xclr 
t  W.  3.  B.  R.  Tynet  v.  the  Bi(hop  of  Worccfter.— L<1.  Ray  in.  Rep.  94*  TUe  v.  die  Bilhop  of 
Woi^fter,  S.  C.  and  amentlcU  accurdmgly. 

7.  The  defendant  pleaded  in  abatement,  and  there  being  a  judg-  Ld-Raym. 
rocnt  to  ani'wcr  over,  ifllie  was  joined,  and  it  was  tried  in  the  coun-  ^Xsruwi 
try,  and  the  plaintiff  had  a  verdid.  It  was  moved  to  fet  afide  this  v.  Chancei- 
judgment,  bccaufc  the  plea  in  abatement  was  not  entered  on  the  ^^^  S;  ^  ac- 
nifi  prius  roll,  the  plea  roll  was  right,  but  the  nifi  prius  Ihall  not  ^"'^  ^I^^J*  , 
lie  amended  by  that ;  and  for  this  reafon  the  court  fet  afide  the  t\m  ail  the 
judgment.     5  Mod.  399.  Pafch.  10  W.  3.  Durbartine  v.  Chan-  ^rae^ifcrsin, 

^^*^-  the  protho- 

potaries  of  C.  6.  certified  that  the  conftant  praAIce  h  to  have  the  plea  in  ahatement  ealered  ia  the 

nifi  prius  roll. S.  C  cited  Carth.499.  in  cafe  of  Harper  v.  Davys.         S.  C.  cited 

Ui.  Rnym.  Rep.  510.  in  B.  R.— S.  C.  cited  12  Mod.  174  Hill   12  W.  3.  in  S.  C.     f    ij  >  f  1 
of  ilarper  v.  Da vis>  ^^  hich  was  thus>  viz.  ajpta,f>jit ;  the  plea  vtas  enttred  in  Eaftrr-term^     L    3  t3   J 
the  mmormditm  was  nj  a  bill  entered  in  lUitary-ttrm.    On  iffue  joined  it  was  tried  by 
nifi  prius,  and  the  verdiA  was  fet  afide,  and  a  nzw  trial  grantee!,  and  tried  this  term  in  London  9 
and  01  tb*  mw  mji prhn  roll  tht  placita  were  of  ibis  t^rm,  and  that  the  party  appeared  aiid  pleaded  this 
term,  and  verdi^'l  thereon ;  and  now  judgment  was  niTefledy  bec^ufe  t^ijfut  on  the  ploa  roll  is 'of 
EafttrtenHf  and  the  new  trial  is  but  a  contittu.mceeftbefam':  caufr,  and  To  the  recoi'dof  nifi  prius  dlifcfS 
frum  the  plea  roll.    12  Mod.  274.  Hill.  12  W.  3.  Harper  v.  Davys,     i'  Carth.  49^.  S.  C, -'^-'Ld^ 
^  Raym-Kep.  510.  S.  C.  accordingly. 

• 

8.  In  trover  the  plaintiff  had  defcribed  the  parcels  of  goods  in 
the  nifi  prius  roll  different  from  what  he  had  in  the  copy  of  the 
iffue.  A  rule  was  granted  to  (hew  caufc  why  the  nifi  prius  roll 
ihould  not  be  amended  by  the  copy  of  the  iffue,  and  afterwards 
(abfente  the  Ch.  J.)  was  made  abfolute.  Barnard*  Rep.  in  B.  lU 
441.  Palch.  4  Geo.  2.  Blackford  v.  Hudfon* 


(Y)  Variance  of  Names  and  Things  In  the  Writ^ 
Records  of  Nifi  Prius,  Pofteas,  and  other  Records, 
amended. 

I.  TT"  Ariancc  was  between  the  record  and  the  wrk  of  certiorari^ 
^   for  the  one  was  H^  Grene  and  the  other  was  H*  de  Greencj 
and  therefore  they  would  not  proceed.    Br«  Record,  pK  42*  cites 
28  Aff.  52. 

a.  The  record  of  bank  was  J.  Bm  GenKzni  in  the  record  of  nifi 

S'ius  (gent,)  was  omitted,  and  it  was  amended  without  repleading. 
r.  Amendment^  pi,  105.  cites  39  E.  j* 

3*  In  all  cafes  where  the  roil  is  entered  contrary  to  the  original^  or  8  Rep*  t56. 
the  like,  it  mall  be  amended.    Br.  Amendoienty  pi.  J4#  cites  7  b.  cites  s.c. 

Hf^      .  f,  that  TXi  all 

•  "•   45*  #  fuch  €afe« 

k  was  amendable  by.  the  common  law.    '  ■ '  In  debt,  the  defendant  in  the  or^iwttl  was  named  y.S,  of 
Bfiam^  and  the  »«//  and  afl  tbi  f>rocefs  w.ii  J.  S.  of  )V(Jlon,  and  the  parties  were  at  iffne,  aiid  it  paflei 
Ibr  the  plaintiff  by  iiiii  prius^aad  at  the  day  in  banH  tbii  matter  ta^spUnd  d  in  arref  of  fud^mtnt;  U  n^tn 
allocatur,  but  it  was  amended  accotxiiug  to-tlie  ojpiginol  by  aflent  of  (he  couru    Ur.  Amendment^ 
pL  36.  cites  19  U.  6.  15. 

4;  Debt  againfl  J.  N.  ofS,  hufbandman^  and  the  iffue  in  the  record  F»tzb.  A- 
was  if  be  ivas  bupandfmn  die  brevis  or  ript^  and  the  rec^^rd  of  nifi  "J***^"*^^' 
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^•^•"r"j  prius  wanted  thefe  words,  die  hrevis,  and  yet  the  juftices  took  Ae 
8*Rep!  i6i.  verdift,  if  He  was  hufbandman  die  brevis,  and  at  die  day  in  budc 
b.  ana  fays  the  plaintiff  would  have  amended  it  by  the  ftatute  according  to  die 
'  b  *  '^  ^d  ^^^^  which  was  right,  and  was  not  fuffered ;  for  as  here  the  inquiry 
to  the  wriT  ?^  *^  juftices  of  nifi  prius  was  widiout  warrant,  becaufe  it  was  not 
of  nifi  prius  in  their  record.  Quaere  if  it  be  aided  now  by  the  ftatute  of  Jeo&ils 
^^^^  ^^^f  32  H.  8.  It  feems  that  it  is  not ;  for  it  is  not  the  default  of  die 
Tf  Che  clerk  V^^^Y^  ^^^  attorney,  nor  counfellors,  but  the  default  of  the  officers, 
oftiictrca-  Br.  Amendment,  pi.  82.  citei  11  H.  6.  11. 

fury  who 

writes  it,  is  therein  amendable  by  this  (latute  (of  8  H.  6.)  and  to  be  made  according  to  the  record^ 
but  with  this  caution,  viz.  that  the  record  of  nifi  prius  basjiigident  matter  in  it^  eitber  txtrwfi  «r  «•- 
plltiU  to  give  authority  to  the  jujlius  of  niji  ptiui  to  try  tbeiffue  ;   W  theycannOt  try  any  iflueby  fOTCeof 

the  ftatdtes  thereof  made  without  authority  given  to  them  by  the  writ  of  nid  priur*  and  that  fo  it 
is  adjudged  in  the  faid  cafe  of  1 1  H.  6.  1 1. 

5.  If  the  one  party  is  entered  in  the  record  for  the  otber^  it  may  be 
amended.  Br.  Amendment,  pi.  113.  cites  i  H.  7.  23. 
r  746  1  6*  if^Mt  was  whether  goods  were  delivered  between  twofeejls^  and 
indorfed  upon  the  panel  (Dicunt  pro  querente)  and  yet  the  poftea 
certified,  and  the  rolls  alfo  made  it  that  the  delivery  was  at  thefeajis^ 
and  upon  this  matter  alleged  in  B.  R.  and  the  error  in  this  point  af- 
figned  and  certified  out  of  C.  B.  the  record  removed  by  the  writ  of 
error  was  amended  by  award,  and  the  word  (at)  razed  out  and  the 
word  (between)  written  inftead  thereof,  according  as  it  s^ipeared 
by  the  note  on  the  back  of  the  panel,  that  it  ought  to  have  been. 
Poph.  102.  (ays  a  precedent  was  fhewn  of  this  as  Trin.  35  H.t* 
Whitfield  v.  Wright. 

7.  Error  was  brought  in  the  Exchequer-Chamber  upon  a  judg* 
ment  given  in  B.  R.  where  the  indorsement  upon  die  back  of  the 
writ  was  {pro  quer)  and  the  pojlea  and  roll  was  that  the  plaintiff 
was  guilty^  and  it  was  amended.  Poph.  102.  Hill.  38  Eliz.  cites  it 
as  a  late  cafe. 

8.  Iflfue  in.C.  B.  was  whether  7.  S.  were  taken  by  a  ca^fa.  or  not^ 
the  jury  found  for  the  plaintiff,  viz.  that  he  veas  not  taken  by  the 
faid  capias,  and  upon  the  back  of  the  panel  entered  (Dicunt  pro  quer') 
but  on  the  back  of  the  po/lea  the  clerk  of  the  affifes  certified  the  pa- 
nel thus,  viz.  that  the  jury  fay  that  no  capias  was  awarded^  vrhich 
was  otherwife  than  the  iffue  was,  and  found  by  jury ;  and  the  nil 
§f  the  record  was  according  to  the  poftea^  and  10  judgment  for  the 
plaintiff.     Error  was  brought  and  aifigned  this  variance  between 
the  iflue  and  verdid,  but  upon  this  matter  certified  out  of  C.  B- 
the  court  of  B«  R«  awarded  the  record  fent  out  of  C.  B.  to  be  amend- 
ed according  to  the  indorfement  on  the  panel,  which  is  the  warrant 
for  certifying  the  poflea,  and  fo  this  is  a  warrant  over  to  him  that 
makes  the  entry  on  the  roll.    Poph«  102.  Hill.  38  Eliz.  Wood  v. 
Matthews. 

In  a^ion  0.  In  afTumpfit  the  verdid  was  entered,  Quod  affidint  tiamna  oc^ 

for  words,  cafmie  affumptionis  prediSf  ^  and  this  was  awariled  to  be  crroneoosy 

had  aver-  ^"^  ^P^*^  motion  that  the  note  given  by  the  jury  to  the  clerk  was 

dia,  but  welly  viz.  that  they  found  for  the  plaintiff,  et  ajjident  damna  wkhout 

patt  of  the  jjiQxe^  and  that  what  Was  added  was  the  mifentry  of  the  clerk ;  it 
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was  ordered  by  Fenner  and  Clarke  (only  in  court  ^  to  be  amended,  h  the  jury 
Note  this  was  after  In  nullo  eft  erratum  pleaded ;  but  this  error  -^"f^^^ 
was  not  affigned  upon  the  record,  but  Ore  tenus,  &c.  Cro.  E.  678.  /^^^^  which 
Trin.  41  Eliz.  B.  R.  Madox  v.  Dawfon.  appeanhg 

upon  exa- 
mination to-be  the  default  of  the  clerk  of  aflifc,  the  words  were  ordered  to  be  inferted,  the  plain- 
tiff paying  cofls  to  .'le  defendant  in  a  writ  of  error  brought  by  him  ;  becaufe  as  the  verdict  was 
firft  enieredy  he  had  ja£l  caufe  to  fue  a  writ  of  error.    The  record  was  amended,  and  judgment 
affirmed.    2  Jo.  212.  Trki.  34  Car*  2.  B.R.  Nailer  v.  Clarke. 

10.  The  defendant  being  an  attorney  of  C.  B.  appeared  in  propria 
firfona^  and  being  at  iiTue,  the  record  of  the  nifi  prius  was,  Quod 
iamprad^  (the  plaintiff)  quam  prafaf  defend^  appeared  per  attor^ 
nat9sfuosi  this  being %ut  a  mif-entry  of  the  clerk  was  amended. 
Cro.  J.  265.  pi.  29.  Mich.  8  Jac.  i.  Heyward  v.  Hayward. 

11.  In  ejeHnunt  againft  A.  B.  C.  and  D.  the  ]\XTy  found  J.  and 
B,  Not  Guilty^  and  Q  Guilty  as  to  one  nuftuage^  &c.  and  D.  as  to  60 
acres  ofland^  &c.;  but  in  entering  the  judgment  the  clerk  miftook 
tbi  parcels^  and  entered^  that  C,  was  guilty  as  to  the  60  acresy  &c, 
and  D.  as  to  the  mejfuage^  &c.  Upon  a  writ  of  error  in  B.  R.  this 
was  adjudged  amendable,  becaufe  it  is  only  a  mifprition  of  the  clerk 
in  matter  offalf^  when  he  had  the  record  before  him,  by  which  he 
might  be  direded,  but  if  it  had  been  mifpriiion  in  matter  of  law  it 
could  not  be  amended.  Palm.  258.  Mich.  19  Jac.  B.R.  Mafon 
V.  Molineux. 

12.  In  the  ven.  fac.  one  of  the  jurors  was  returned  by  the  name 
of  Edmund^  and  it  appears  in  the  poftea  that  he  was  Jworn  by  the 
name  of  Edward,  It  was  infifted  that  this  cannot  be  intended 
to  be  the  fame  perfon ;  but  by  Roll.  Ch.  J.  it  may  be  amended  by 

the  notes  of  the  clerk  of  the  affifes  by  which  he  made  the  poftea,  [  347  J 

and  ordered  him  to  be  examined.  Sty.  no,  Trin,  24  Car.  Norton's 

cafe. 

(Z)     Variance  of  Names  and  Things  in  the  Writ 

and  Exigent,  amended. 

^*    Tp  JCigent  in  appeal  was  fued  as  again/I  a  principal^  and  the 
count  was  as  againjl  accejfory^  and  it  was  amended.     Br. 
Amendment,  pi.  lOi.  cites  7  H.  4.  27. 

2.  Debt  againjl  J,  N,  and  the  capias  and  all  other  procefs,  and  so,and  for 
the  exigent  was  Jfe.  AT.  and  therefore  the  defendant  was  difmilfed  per  the  fame 
judicium,  becaufe  though  the  capias  may  be  amended,  yet  exigent  ^^^^  ■ 
cannot  be  amended \  for  then  J.N.  fliall  ftand  outlawed  where  he  debt/Ar 
never  was  proclaimed  in  the  county,  but  R.  N,    Quod  nota,     Br.  origiiai  and 
Amendment,  pi.  4.  cites  20  H.  6.  18.  otUrprocep 

T.  Senj^bftf  without  any  (t)  in  the  middle,  and  the  iklgmt  was  T.  Seintjobn  with  (t)  and  the  outlaw- 
ly  was  reverfed  without  amendment ;  and  it  was  faid,  that  there  is  a  great  difference  between  ttio 
county  of  Hereford  and  the  county  of  Hertford.    Br.  Amendmeat|  pi.  89.  cites  2  R.  3.  13. 

3.  Variance  between  the  original  and  the  exigent  Jhall  not  be  The  cafe 
amended^  though  it  be  mifprijion  of  the  clerk.     Tht  reafon  feems  to  X^^V^^^V 
be,  becaufe  then  the  defendant  is  not  this  perfon  who  was  proclaimed  {nthicomil 

Dd3  by 
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tfC.  gent,  by  the  exigent;  for  where  he  was  named  with  alias  diBus  in  the 
*v%^^^'r  o^^S^^^^-i  ^^  '^^  exigent  the  alias  di^us  was  put  before  the  firjf  name 
mth^cLnty    '^  ^^'  Original.     Br.  Amendment,  pi.  55.  cites  38  H.  6.  3. 

ofO.arent.  and  the  cxif;ent  was  y.  B.  of  0.  in  the  county  of  0.  ^int,  alias  didlum  J  B.  cf  C,  in  tk 
{fotniv  'fC.  genr.  and  the  ouclawi  y  was  rernnieil)  and  by  the  juftices  ic  is  reverfable  ;  for  that  which 
"was  before  in  the  orip:inaL  w^s  behind  in  Che  exigent,  and  there  was  no  mention  of  amendment.  It 
feenis  chat  it  flull  not  be  anieaded  at  tbe  exigent.  Br.  Voi  iance^  pi.  60.  cites  S.  C* 

4.  Error  afligned  was,  that  the  original  writ  was  7,0  L  andfo  was 
ell  the  mefne  procefs^  but  when  the  defendant  appeared  at  the  exigent^ 
the  entry  waSy  that  obtuiitfe  in  plactto  debiti  10  L  when  it  ought  to 
have  been  20 1.  Upon  view  of  the  record,  it  appeared  that  m  erigi^ 
nal  was  certified^  and  therefore  it  could  not  be  amended*  Gddfb. 
133.  pi.  32.  Hill.  43Eliz.  Stangifton's  cafe. 
J-at.  lio.  5»  P-  was  indited  for  a  murder  iii  Effex,  and  outlawed,  &c.  and 

piimie's       the  outlawry  being  certified  into  B.  R.  it  appeared  to  be  erroneous^ 
Tc^^lncdin  ^^caufcitwas£Arj<3«f  5^tf^^fl««/Waw,tl;lVA5tf/yJ7;'WJ^^m^lf«jwbe^e- 
thtr  fame      upon  die  attorney  general  (hewed  the  court,  that  the  king  had  feifcd 
i^ords.         the  lands,  and  therefore,  to  pre\xnt  reverfal  of  the  outiawr)',  prajed 
a  certiorari  to  the  coroners  to  certify,  whether  it  was  Exadus  ad 
comitatum,  Sec.  and  if  fo,  then  upon  his  return  to  amend  it,  and 
it  was  awarded  accordingly.      Palm.  48c.   Trin,  3  Car.  B.]t 
Plumm's  cafe. 


[  348  ]  (A.  4)  Defaults  and  Miftakes  in  Writs  Original 
>ks*to  de.  and  Judicial^  amended. 

feds  by  v^ 

tweenwric  *•  QC  IRE  facias  tipon  a  fine  levied  by  King  E.  «.  reddend*  eidem 
and  comit,  regi  fcf  hisred'  Juis  lOx.  per  ann*  tenemT  de  nobis  ^  hterei 

Md  »%o  ^^fi^^^  wh^re  xlflyould  be  de  E.  2.  quondam  rege  C^  bared' fuis^  and 
defeas  by  becaufe  it  was  a  writ  judicial,  therefore  it  was  not  abated.  Br. 
omimonfce  Amendment,  pi.  104.  cites  39  E.  3. 

(O-  a)  '2.  Scire  facias  upon  office  of  mortmain  was  challenged  for  the 
king,  becaufe  in  the  claim  there  yn&falfe  Latin^  ice.  but  it  did  not 
appear  in  what,  &c.  et  non  allocatur }  but  it  was  amended  in  the 
prcfcnce  of  the  chancellor  there  j  ouod  nota;  and  the  writ  was 
claim  where  it  fhould  be  ciamat*  Br.  Amendment,  dl.  59.  cites 
40  Aff.  26. 

3.  Scire  facias  uton  a  fine  was  $luare  terra  querentis  difcendin 
von  debety  where  it  inould  be  Executionem  habere  debety  and  yet  wdl| 
but  was  not  amended,  becaufe  it  was  a  writ  judicial\  (ex  per 
Fincheden,  writ  original  which  Tiirants  form  ihail  abate,  and  (haD 
not  be  amended,  becaufe  it  if  made  in  die  Chancery,  and  {Jeadabk 
here ;  but  writ  judicial  which  is  made  here,  (hall  not  abate  far 
want  of  form  if  it  has  matter  fiifficient.  Br.  Amendment,  pL  aa 
cites  41  £.  3.  14. 

Thd.  Dig.  4.  Scir4  facias  upon  a  fine  to  execute  the  remainder^  was  ^uart 
^V'^ft*  f^^^to  J,  N.  defcendere  non  debct^  which  implies  execudon;  fcr 
c.t«  s.  c.  '^  ^ou'd  be  nmanere  non  debet,  and  therefore  was  amended.  Jr. 
accoidmg-    Amendment,  pi.  23.  cites  44  £.3.  18. 

^y-  5.  la 
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5*  In  fare  facias  out  (f  a  record  the  name  if  the  defendant  tvas 
m^akeit^  and  therefore  he  was  not  warned,  by  which  it  was  not 
amended  y  for  this  is  in  fubftance^  contrary  if  it  had  b^n  in  form^ 
Br.  Aroendmem,  pL  99.  cites  3  H.  4.  8« 

6«  In  pretdpe  quod  reddat  of  rent^  the  efiign  was  De  flaeiio  Br.  EfToipiy 
ommi  reditusy  where  it  ihould  be  De  placito  terra  of  rent  of  in^  P^*  3:-  »««• 
beritancey  and  therefore  was  amended.     Br.  Amendment}  pi,  29. 
cites  II  H.  4.  43. 

7.  In  forger  of  deeds  the  writ  was  Imaginavit  for  Imaginatus  S.  p.  in  writ 
fuity  2ind  was  amended  by  award  of  the  court.     Quod  nota  in  o^confpi,. 
Wfe  Latin.    Br.  Amendment,  pi.  81.  cites  11  H.  6.  2.  Jhcre  il'ho 

fuh  Ljtin  word  as  (tMkiginavit))  and  it  was  faid  that  this  amendment  was  hy  force  of  the 
ibiute.  Thei.  Pig*  hb.  16.  cap.  i.  pL  1 1.  cites  ii  H.  6.  i7..-«»Sut  fee  iUt.  4  <3eo.  z.  cap.  z\. 
a(S)  ^  * 

8.  Formedon  of  a  ^j/?  »wA  to  Ro.  and  to  bis  fhne^  and  to  the 
heirs  of  the  hodj  of  Ro.  &c.  The  writ  wasj  that  after  the  death  of 
Ro.  to  the  demandant  defcendere^  i^c.  as  fin  and  heir^  &c.  without 
Jvpp^ng  the  death  of  the  fem*y  and  it  was  abated,  and  cpuld  not 
be  amended  by  the  ttatnte ;  for  they  cannot  know  if  th?  feme  be 
aUve  or  not.  Thd.  Dig.  225.  lib.  i6.  cap.  6.  f.  29.  cites  Pafch. 
II  H.  6.  34. 

'    9.  In  formedon  by  two  barons  and  their  femes,  the  writ  was,  yfemeieu 
and  that  after  the  death  of  the  donee  to  the  Barons  and  to  their  '^"  ^^''^^ 
femes  J  ut  filiabus^  V  baredibus  of  the  donee  defcendere  debet^  &c.  /L//is  *** 
The  writ  was  amended  by  judgment,  and  the  defcent  made  tq  the  fWiir/w- 
femes  onfy^  for  Prifot  took  it  as  an  apparent  mifprifion  of  Ae  cleric  fy/^  ** 
But  otherwife  it  IhoXiid  be  if  the  writ  had  been  to  the  barons  aod  ^  -. 

their  femes  ut  hasredibus  dfefcendere,  &c.  without  faying  filiabys,  L  349  J 
Thd.  Dig.  224.  lib.  16.  cap.  6..  f.  21.  cites  Mich.  35  H,  6»  jOi»  ^jj/^' 
13.  and  2  H.  7.  U.  agreeing,  and  9  H.  7.  19.  y^  J^J^J^^ 

ed.    Br.  Amendment,  pi.  60.  dCes  t  H.  7.  it.    Per  Hufle^* 

II.    A  man  recovered  in  writ  of  annuity^  and  the  record  taam 

into  the  refieipty   and  certiorari  ijfued  to  certify  tenorem  vwcordi 

coram  nobis  in  cancellariay  &c.  which  was  in  curia  domni  £•  nt^ 

regis  AngBee  tertii  coram  R.Tborfy  Vfociisftds  jujiiciariis  no/iris^ 

where  the  writ  ought  to  be  JuJUciariis  ipfitts  nuper  regis  £.  tertS^ 

afid  not  (noftris;)   and  the  beft  opinion  was,  that  it  IhaU:  be 

amaidedi  for  it  is  mifprifion  of  the  clerk.    But  Danby  contra, 

and  that  it  fliall  not  be  amended ;  for  the  cleri  had  onfy  the  copf 

W  the  re£afd  to  make  the  certiorari-,  for  the  recoord  itfclf  rematna 

in  the  refceipti  for  it  is  not  like  to  an  obligation,  for  thepc  th« 

clerk  may  have  it  before  bimj  and  therefore  if  he  fails,  and  upon 

his  examination  coirfeffes  that  he  had  the  obligatioa  before  him, 

there  the  mi§>rifion  Ihall  be  amended  j  but  where  he  had  not  but  a 

Mf^  then  c  contra ;  f«F  then  it  is  onfy  the  information  of  the  farty 

itn^if,  which  is  at  his  perik     Quod  nota,     Br,  Amendment, 

|d.  52.  cites  37  H.  6,  27.  J       L   r  '      i» 

12.  Land  was  given  by  fine  to  baron  andfenu^  and  to  the  l^irs  ^ 

their  hodits^  and  certiorari  iffued  to  remove  the  record  out  of  thq 

Trcafury  into  th^  Chancety  j  and  now  it  (wme  into  C,  B.  by 

■^  D  4  4  mjttunusi 
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mittimuS)  ahd  the  plaintiiF  brought  fcire  facias  upon  It  as  bar  t$ 
the  baron  and  feme  rf  their  bodies^  ana  in  the  mittimus  he  made  him' 
ft tf  heir  to  the  baron  onfyy  and  in  tbi  fcire  facias  he  had  made  bmfd^ 
heir  to  the  baron  and  feme  \  and  the  opinion  was,  that  the  fcire 
&cias  (hall  abate ;  for  &Rjitte  warrants  the  msttimsa^  and  the  nutti^ 
mus  warrants  the  fcire  jacias<^  and  therefore  they  ought  to  agreu 
^  And  by  Vavifor,  Kede,  and  Fineux,  it  (hall  be  amended,  beouife 
it  is  founded  upon  record  Contra  of  fcire  facias,  which  is  fotaiM 
uponfumufe.  .  Note  the  Diverfity.    Br.  Amendment^  pL  63.  cites 

9  H.  7.*  i«  S* 
5r.  Plead-         1 3.  A  fcire  facias  upon  a  judgment  in  ^^'^y  where  one  of  the 
ingi,pl,i69.  plaintiff's  was  knighted  after  the  judgment*     The  writ  was  brought 

as!  P.^'  h  ^-  ^-  ^'-  ^^  ^'  ^'  -^'-  *"^  *«  recvoerj  was  recited  tobebf 
yf.  B,  A4iL  and  B.  G  modo  Mil,  whereas  the  record  of  the  ' 
ment  was  by  j/.B.  AKL  and  B..C,  without  naming  bm 
and  the  court  held  that  the  writ  was  ill,  becaufe  it  ought  to  have 
been  Cum  A.  B,  MileSy  and  B.  C  modo  Miles^  per  nomen  Am  B. 
militisy  and  B.  C,  recuperaverunty  &c.  but. that  it  was  but  the 
mi  flake  of  the  clerk  in  mifreciting  the  record,  and  therefore  it 
fbould  be  amended.  2  Ld.  Raym.  Rep.  1058.  Arg.  cites  ii 
Hen.  7.  25,  a. 

.  ,14.  If  writ  judicial  varies  from  the  original^  diis  ihall  be  amend- 
ed.    Br.  Amendiirenty  pi.  40.  cites  9  £.  4. 15. 

15.  Choke  J.  faid  that  he  faw  writ  upon  the  Jlatute  ^  ti.l^  that 
the  defendant  entered  vi  ^  armis  ubi  ingreflfus  non  datur  per  legem, 

■  where   vi   ^   armis  is  not  in  the  Jlatute^  and    it  was  amended. 
But  Cate(by  (aid  that  the  original  was  made  by  the  information  ^ 
the  partly  and  therefore  ihall  not  be  amended.     Br.  AmendmenKi 
.    ..      pi.  72.  cites  10  £.  4.  II. 

16.  Where  writ   of  warrantia  charta  is  Unde  paSfum  hahety 
where  it  fhould  hctJnde  chartam  habety  this  fhall  n6t  be  amended; 

for  form  ihall  not*  be  amended.     Br.  Amendment,  pi.  78.  cites 

12  E.  4.  20.    :       •         • 

1.7.  So  of  Praecipe  quod  fohity  where  it  ihould  bt  Preteife  fmi 

reddat.    Ibid. 

f    iS.  80  in   ^aire  impedity  quod^ perrnittat  nominarey  where  it 

ihould  be  Prefentarcy^Hm  ihall  not  be  amended.     Ibid. 
Br.  Amend-  :.    19.  h  fcire  facias  was  brought  to  have  execution  of  a  jmdgmeid 
"?*"'»  P^^7-  recovered  by  A.  and  B^    Sulyarde  for  the  defendant  prayed  diat  Ae 
"••  •    *    writ  may  abate,  becaufe  the  judgment  war  recovered  by  J.  only  i 
r  3  CO  ]  init  the  court  amended  die  writ,  ^aufe  it  was  but  vittum  clericL 

2  Ld.  Raym.  1058.  Arg.  cites  22  £.  4.  6.  b. 
Jenk.  218.  20.  A  mandamus  was  awarded  out  di  the  Court  of  Wards  to  the 
SL^u  is  *n«  ^/^^^^  ^  **^  county  of  S.  who  took  a  verdid ;  and  hrfore  the 
ameiviabie;  ""grdfling  and  fealing  the  verdi^y  which  was  agreed  to  be  done 
Ibrerronice  ot  another  day  and  place,  zfuterfedeas  cams  to  him,  at  the  con* 
€niana?it.     (Jufion  of  which  was  wrote  ouperjeas  inilead  of  Suterfedeas.    ft 

was  held  by  the  court  that  the  writ  was  not  Amendable.    D.  170. 

pi.  a.  Mich.  I'  fr  2  Kl.  Ld.  Powi^'s  cafe. 

21.  In  a  writ  of  error  to  reverfe  akidgment,  the  error  affined 

was  that  the  writ  WV  in  the  debet  onfy^  wbefe  it  ou^t  to  have 

been 
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been  in  the  debet  (^  detirut ;  and  it  was  moved  that  ^s  being  only 
mifpnfion  of  the  clerk,  it  might  be  amended ;  but  held  per  cur. 
that  it  was  matter  of  fubftance^  and  therefore  not  amendable, 
5  Rep.  36  Trin,  30  EL  Walcot's  cafe. 

22.  In  quare  impeSt  by  the  queen,  exception  was  taken  to  the 
writ  becaufe  the  words  were  Quod  permittat  ip&m  praefentare  ad 
nifcriamj  where  it  fhould  be  ad  eccUfioTiu  The  court  awarded 
that  the  writ  ihould  be  openly  amended  in  court  by  a  clerk  of  the 
Chancery.    4  Le«  I2.  pL  47.  Pafch.  37  Eliz.  C.  B.  Anon. 

23.  Error,  for  diat  the  wri^  which  was  on  the  ftatute  of  Glou-  Cro.E.46x. 
ccfter,  was  Quod  nuUus  feciat  vaftum,  venditionem  &  deJhriSiio-  P^-^^.  Smith 
nem^  &c.  inftead  of  dejlru^ionem ;  Refolved,  that  this  being  matter  5'  c!liSd*" 
<i  fubftance,  deftri<£o  being  a  Latin  word,  alters  the  fenfe  of  the  per  cur.  not 
ftatute,  and  matter  of  fubftance  in  an  original  writ  ihall  not  be  *™«"<Jabie, 
amended.    5  Rep.  45.  Pafch.  41  Eliz.  B.  R.  Freeman's  cafe*         therrbeinr 

(diftriftio- 
Dem*)  S.  C.  cited  oat  of  5  Rep.  by  IX>deridge  J.  2  Built.  51.  S.  C.  cited  Hutc.  56. 

24.,  In  affife  the  writ  was  ad  faciendum  recognitionem  iUurny 
infieadef  illam\  and  it  was  moved  to  be  amended.  The  Curlitor 
made  oath,  that  the  note  which  he  now  produced  (which  was 
right),  was  the  original  note,  whereby  the  writ  was  made ;  but  the 
court  would  advife.     Hob.  128.  pi.  1 6a.  Oglethorpe  v.  Mawde. 

25  In  formedon  the  writ  was  confanguineusy  where  it  fhould  be 
c9nfanguineo.  It  was  faid  by  all  the  juftices,  that  this  may  be 
amended  by  the  ftatute.  Het.  78.  Hill.  3  Car.  C.  B.  in  cafe  of 
Jenkins  v.  Dawfoo. 

26.  B.  recovered  in  the  Marjhalfea  againft  D.  and  thereupon 
brought  debt  in  C.  B.  and  D.  pleaded  Nui  tiel  record,  A  certiorari 
was  muarded  for  ^  record  between  D.  and  B.  and  it  came  into 
Chancery3  ^"^  ^7  n^ittimus  into  C.  B.  but  the  mittimus  mijiook 
the  name  of  Cfor  D.  It  was  ruled  per  tot.  cur.  that  it  fliould  be 
Amended,  and  judgment  affirmed.  But  by  Dodcridge,  li  the 
certiorari  had  been  ill,  it  fhould  not  be  amended.  Lat.  217  Mich« 
3  Gar.  Doily  v.  Broughton. 

•    27.  Quare    impedit  to  prefent   ad  ecclefiam  de  W.      It  was  S.C- cited 
rooved  that  the  writ   might  be  amended,  becaufe  the  plaintifPs  Lev.  2.— 
tide  was  to  the  vicarage  of  the  faid  church,  and  not  to  the  par-  c'i^^'**^ 
fonage,  and  becaufe  it  was  a  writ  original,  and  in  point  of  fub-  cites  S.C. 
fence,  the  court  much  doubted  if  it  /hould  be  amended ;  for  it  is 
clear  that  the  writ  was  miftaken ;  for  the  words  Ad  prsefentandum 
od  ecclejiamj    always  intend  right  of  advoKvfon  of  the  parfonage ; 
but  when  the  title  is  to  the  vicarage  only,  there  is  a  fpecial  writ 
Ad  pnefentandum  ad  vicariam,  and  cited  F.  N.  B.  32.  and  15 
Eliz.  i).  323.  but  becaufe  the  attorney  gave  a  note  to  the  curfitor 
to  draw  a  writ  Ad  prafentandum  ad  vicariam  ecclefia  de  TV,  and 
becaufe  it-  is  a  peren^tory  a£fion  in  a  qua.  imp.  the  firjljix  months 
being  paji^  the  party  being  a  purchafor  of  the  advowfon,  and  the 
niifphiion  happening  by  default  of  the  clerk  in  not  purfuing  his 
niafter's  diredtions,  it  was  ordered  to  be  amended.     Cro.  C.  74.   [  3? I  J 
Trin.  3  Car,  C.  B.  Turner  v.  Palmer. 
^.  PlaintifF  in  a  qua.  imp.  againfl  the  defendants,  who  had 

prefented 


^5X 


ftMod.)x«b 
S.  C.  held 


9meniiment  [and  jeofails:] 

preTented  to  the  church  of  having  mtfio^k  the  turn  d  ^ 

difendant^  prayed  an  amendment,  becai&  the  6  months  being 
lapfed,  they  could  not  bring  a  new  writ  without  ]o6  of  this  prefefr- 
tation ;  but  the  court  denied  to  grant  it,  and  faid  that  it  appeals 
Clearly  that  this  was  the  default  of  tht  farty^  and  not  of  the 
clerk.  Freem.  Rep.  69.  pi.  83.  Hill.  1672.  C.  B.  tbe  Lidjr 
Eflex  V.  Key's-College  in  Cambridge, 

09.  After  an  extent  and  liberate  the  writ  was  Habere  faeias  ter- 
ras &  tenementa,  infttad  of  Liberari  facias j  which  was  moved  to 
be  amended,  and  the  court  ordered  it  accordingly.  2  Vent  171. 
Pafch.  2  W.  &  M.  in  C.  B.  Anon. 

30.  I'he  pkintifF  obtained  judgment  in  an  eje&wient  fir  twt 
houjcs^  and  brought  a  fcire  facias  on  that  judgment,  to  (hew  eaufe 

^ 1^1     why  he  (hould  not  have  execution  of  om  houfe\  the  ddeodant 

«63.s.c.  pleaded  Nul  tUl  ncord,  and  the  plaintiff  perceiving  the  fiuik, 
^tbenaroe  jnoved'to  amend  it.  Sed  per  curiam,  this  fcire  facias  is  a  good 
Y^Hofldns,  '^^i^j  there  is  no  fault  in  it  to  amend,  and  the  court  will  not  alter 
beidaccord.  it  to  fit 'it  for  the  plaintiPs  purpofe  in  this  judgment^  when  it  is 
ingiy,  and  probable^here  may  be  anodier  judgment  in  ejedment  for  one 
houfe,  aifj  the  defendant  having  taken  advantage  of  it,  it  fluU 
not  be  attended  to  fedfify  his  plea.  3  Salk.  32.  Mich.  3  AnOi 
,    B.  R.  Williams  v.  Hofkins. 

writ  is  bad 

and  vitious  upon  the  face  of  it,  and  whera  it  is  %o^  in  the  fmnie  of  it,  hut  not  iitted  lothst 
paiticul;ir  purpufe,  and  faid  lh»t  there  would  he  fome  colour  to  amend  in  this  cafe  if  tts 
defendant  hao  .-•ppearcd  and  plendcd  fome  other  plea,  or  had  not  taken  advantage  of  tliis  fli^s  ^ 
as  the  proceedings  would  have  been  vitioiis  without  amendment';  and  they  agreed  thjl  whcre- 
cver  an  original  was  amend.jblc,  there  a  fcire  facias  would  be  fotoo.  ■  ■!  SaHc.  51.  pi.  16.  S.C 
accordingly.— a  Ld.  Rzym.  Rep.  X057.  S.C.  and  ibid.  xo6o.  The  reporter  fays  Q«cre  of  ihit 
cafe,  hccaufe  the  cafes  cited  by  Mr.  Williams  [who  argued  for  the  plazntitf  in  errar»asUit 
feportcr  did  for  the  defendant  in  error]  feem  to  be  ilrong  to  the  purpofe,  and  the  couri  [asttm 
reporter  fays  he  thought)  ruled  the  matter  hxfitanter. 

S.  p.  men- 
ttoned,  and 
Holt  and 
Powell 
doubted.    2. 
Ld.  Raym. 
Rep.  1059. 
in  S.  C. 

6  Mod.  3  29. 
Micb«  3 
Ann.  B.  R. 


the  court 
took  a  di- 
▼erfity, 
whevc  a 


31.  If  a  formcdon  be  made  for  lO  acres  where  the  inftruSiom 
given  zr^fcr  20>  Holt  Ch.  J.  iaid  he  doubted  that  it  could  not  be 
amended  \  for  the  ftatute  is  to  cure  only  miftakes  of  clerks,  wiiich 
would  endanger  the  reverfmg  of  judgments,  and  not  to  e^er  mt^ 
ter  of  faSt  by  extending  it  fitrther  San  it  was  before.  6  Mod. 
264.  Mich.  3  Ann.  B.  R.  obiter. 

32.  A  fci.  fac.  out  of  the  Petty-bag  retorned  in  B«  R.  to  re^ 
.-vnn.  D.  K..  '*^  queerCs  letters  patents  granted  to  Wells  was  amended,  and 
Brewllerv.  ^p^^gy  *  man's  name,  was  amended^  and  made  Sprinfy  by  the  iiw 
Weld,  s.  c.  ftruitions  given  to  the  clerk  of  the  Petty-bag,  and  the  clerk  of 
docs^^t'ap-  ^^  Petty-bag,  who  made  out  the  writ,  was  fcnt  for  to  amend  ili 

pear. ^  becaufe  he  who  made  it  ought  to  amend  it,  and  the  court  examined 

The  laii  htm  as  to  dic  truth  of  the  inftr unions.     2  IxL  Rayou  Rep.  loba 

day  of  Hill.  Arg.  cites  Brewftcr  v.  Wells. 

term,3Ann.         o 

(abfente  Holt  Ch.  J.)  Upon  motion  a  fcire  facias  was  amended ;  aoA  wha«  the  jn^roenl  «if 
recited  as  a  judgment  of  the  3d  year  of  the  queeny  that  was  amended  and  made  tba  Ai-il,  apt^ 
able  to  the  record ;  but  in  both  thefe  cafes  the  amendments  were  made  before  p]«a  pl»M 
immeUiately  upon  the  return  of  the  fdre  £icias.    1  L4,  Raym.  Rep.  io6ob 

•Keb-f-j^  33.  In  ^  fcire  fieri  inquiry  in  the  recital  of  the  judgnicctf 
li  fc  19     '  ^«''*^  dumim  regis  was  miftaken  for  Nuper  oliyeri^wA  wa^aiM^d- 
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d,  becaufe  it  was  a  judicial  writ,  and  the  iniftake  in  the  recital  Cir.».B.R, 
of  the  record  which  the  clerk  had  before  him.    2  Ld.  Raym.  Rep.  *«  s.  c. 
1058.  Arg.  cites  2  Keb.  175.  Williams  v.  Moore.  Tt^"""""* 

ameiMlable  witbouc  the  help  of  the  bie  (btute  of  17  Car.  2.  cap.  8.  it  bemg  a  judicial  writ. 

34,  In  a  fci.  fee.  on  a  judgment  the  plat  ntiff^s  name  was  in-   \  it2\ 
fcrted  injiead  of  the  defendant* 5 'y  it  was  moved  to  amend  it,  as 
only  a  midake  of  the  clerk,  but  denied,  for  there  is  no  &ult  in 
the  writ  itfelf,  and  it  is  pofiible  there  may  be  fuch  a  judgment* 
I  Salk.  52.  Hill.  6  Ann.  B.  R.  Vavafor  v.  Baile. 

35,  The  court  was  moved  to  amend  an  elegit^  UtiT^feis  forth^ 
that  judgment  was  given  upon  the  gth  of  Januayj^  when  in  fk^ 
it  was  given  the  2yl  of  O^ober^  and  Jigned  the  otb  of  January. 
The  court  was  of  opinion  that  it  was  not  amendable,  becaufe  it 
might  occafion  an  alteration  in  a  verdid  upon  a  writ  of  inquiry, 
/or  between  the  23d  of  Oftober,  and  the  oth  of  January,  he 
might  have  lands  that  he  had  not  the  9th  of  January  >  fed  adjor* 
ttatur.  10  Mod.  67, 68.  Mich.  10  Ann.  B.  R«  Dummer  v 

36,  Kfci^fac,  againfi  the  pledges  in  a  plaint  in  replevin  is  in  na- 
ture of  a  declaration,  and  coniequently  amendable.  8  Mod.  313. 
Midi.  II  Geo.  I.  Weldon  v.  Buckler. 

38.  A  hill  was  filed  agalnji  die  defendant  as  an  attorney  of  the  S-  ^'  and 
court,  and  the  bill  by  miftake  of  the  plaintifPs  attorney  did  con*  {^jj^^^d** 
tbidi  V  inde  producitfe^famy  &c.  inftead  of  &  indc  petit  renudium^  upon  pay* 
Ac.    The  judges  ordered  it  to  be   amended  upon  payment  of  fnent  <>f 
cc^s,  and  to  be  taxed  nifi  caufa,  and  the  rule  was  afterwards  l^^^L  th 
made  abfblute  upon  an  affidavit  of  fcrvice.     The  inftruSfions  here  couit  feem- 
giren  to  the  plaintifPs  attorney  were  to  file  a  billy  which  he  hath  c*>  to  think 
not  done;  but  he  has  made  it  a  declaration  by  this  wrong  conclujion^  ment"**"*^" 
and  not  a  bill  according  to  his  inftruftions.     Barnes's  Notes  erf  ccflary!""^ 
C  fi.  3.  4.  Mich.  6  Geo.  2.  Clarke  v.  Cotton  an  attorney.  Barnes's 

Notes  of 
C.  B.  17  Pafch.  iz  Geo.  ft.  Mafon  v.  Littlehales,  attorney. 

38.  K  fcire  facias  againfi  a  bail,  and  all  the  proceedings  there- 
Hpon  were  ordered  to  be  amended  by  the  record  in  the  original 
aftion,  by  infrting  the  word  (Merchant)  infiead  of  (Aiercer^)  being 
the  defendants  addition^  after  ijfue  Joined  upon  nul  tiel  record. 
Barnes's  Notes  of  C.  B.  6.  HilL  7  Gea  2.  Swetland  v.  Beezley 

39.  On  motion  to  amend  the  original  writ  and  declaration,  by 
making   the    plaintiff  a  co-adminiftrator  inftead  of  executor,  it 
Was  faid  per  cur.  the  do£hrine  ef  amendment  of  original  writs 
(which  is  not  by  the  common  law,  but  per  flat.  8  Hen.  6.)  is 
iettied  in  the  books;  ifl.  No  amendment  of  an  original  can  be 
made,  unle6  for  nefcience  or  mifprifion  of  the  clerk.     2dly,  There 
n^ft  befonujhing  to  amend  by.    In  this  cafe  both  thefe  requifites 
arc  wanting*     The  court  will  take  care  that  the  fuitor  fhali  not 
(ii^r  by  the  officer's  error  \  but  had  the  miflake  been  the  attor- 
ney's,   the   party  muft  be  put  to  his  remedy  againft  him;  the 
court  could  not  amend  it.     Here  the  writ  is  agreeaUe  to  the  in- 
ftrudions,  (b  there  is  nothing  to  amend  by.     Barnea's  Notes  of 
•C.  B.  15.  16.  Mich.  12  Geo.  2.  Lamb  v.  Gibfon. 

(B.  a) 
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(B.  a)     Tcfte  and  Returns  of  Writs  amended. 

I.  TN  trefpafs  difirefs  ijfued  i^  Trin.  returnahU  1$  Mch,  and 
-l  the  roil  was  from  15  Trin.  to  1$  HilL  and  at  i^  Mtch.  tbi 
plaintiff  appeared  and  pleaded  to  the  ijfuey  and  found  for  the  plain- 
tiff j  and  this  matter  aUeged  in  arreft  of  judgment,  and  were 
awarded  to  replead,  and  was  not  amended.  Br.  Amendmeoti 
pL  III.  cites  46  £.  3.  19. 

r  -^  r  /^  1  2.  Procefs  ijfued  to  the  coroners^  and  four  returned  the  ven,  facial^ 
and  3  only  returned  the  habeas  corpora.     It  feems  to  be  ill,  but 

d^Bne^pi.  '^  w^  admitted  there,  becaufc  he  appeared.     Br.  Repleader,  pL 

42.  cites  14   13.  cites  14  H.  4* 

H.  4.  34.—  . , 

Br.  Office  &  OiF.  pi.  1 1.  cites  S.  €.■  Error  was  afligned  that  the  venire  facial  was  rttmtd  by 
fwo  C9rmtrsy  whereas  at  the  time  of  the  writ  award^  there  were  2  other  coroctn,  and  tbe 
retam  cu^bi  to  hjve  been  in  the  name  of  the  4  ceromrs  ;  but  adjudged  this  was  aided  by  the  ftatuie, 
which  aids  mifreturns  and  infufiicient  ret  jms,  and  this  was  but  a  mifretam.  Cro.J*3S3*P^ 
J3.  Micb.  13  Jac*  in  the  Exchequer-Chamber,  Lamb  v.  Wifeman. 

3.  Witneffes  were  returned  dead.  The  defendant  faid  that  thej 
were  alive^  and  prayed  that  the  Jheriff  he  examinedy  and  fo  he  was, 
zxAfaid  that  he  nor  his  under-fl)eriff  did  not  return  ity  but  Juch  a 
derky  by  which  he  .v/as  fuffered  to  amend  ity  and  returned  than 
fummoned.     Br.  Examination,  pi.  34.  cites  37  H.  6.  ii- 

4.  Where  writ  of  exigent  is  returnable  menfe  Aftch.  and  diC 
roll  is  15  Mich,  or  e  contra,  there  the  writ  fhall  be  amended,  and 
made  to  accord  with  the  roll.  Br.  Amendment,  pi.. 71*  c*^ 
7  E.4.  15. 

5.  In  trefpafs  dijlrefs  with  niji  prius  was  returnable  15 
Michaelisy  and  the  roll  was  menfe  Michaelisy  and  the  inqueft  by 
this  was  taken  in  Pais,  which  matter  was  alleged  in  arreft  « 
judgmwit ;  and  by  the  opinion  of  the  jufticcs  the  writ  of  nifi 
prius  (hall  be  amended,  and  reafon  good;  for  tbe  roll  ii  'i* 
warrant  of  the  writy  therefore  the  writ  {hall  be  amended,  ac- 
cording to  the  roll  or  record,  and  not  the  roll ;  for  the  nllfi^^ 
not  be  ordered  by  the  writy  but  the  writ  by  the  rolL  Br.  Amend- 
ment, pi.  71.  cites  7  E.  4.  15. 

Br.  Record,       6.  If  dijlringas  jurat(  res  be  returned  15  Pafcb*  and  the  raf 
pLjT^tes  /^  yy^j  Septimanas  Pafha^  and  the  jury  at  15  Pafchae,  this  b 
« Rep. 1 57.  error,  and  fhall  not  be  amended;  for  this  is  not  mifprifm  oftl>» 
aLdtcsS.C.  clerky  but  mifprifton  of  the  juJUcesy  who  ought  to  have  regarded 
the  roil,  and  not  the  writ;  for  this  is  the  record  for  the  original; 
and  the  docket  of  the  prothonotary  is  not  of  force  but  during  the 
term  for  which  it  ihall  ferve,  and  af^er  the  term  ended  the  m  « 
the   recordy  and  not  tbe  docket.     Br.  Amendment^  pi.  87.  ciw 
2  R.  3.  II. 
If  on  fug.         7,  Where  a  venire  facias  is  returned  by  tbe  coronery  when  it 
Ae^ron,"^    ought  to  be  returned  by  the  fheriff,  the  trial  is  wron^,  and  not 
procefs  be     remedied  by  any  ftatutc  of  Jeofails.    5  Rep.  36.  ia  ^t^JT^* 
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tztcy  faid  per  Wray  to  be  adjudged  in  the  caie  of  Goodwyn  r.  awarded  i» 
Fnmldyn.  ^^'^  "^''^^ 

'  ^  tiers,  ind 

then  the  (heiifF  either  returns  the  panel  or  tales^  it  is  erroneous,  becaufe  not  coUe6lcd  by  tin 
proper  officerSj  and  therefore  they  are  not  the  proper  juftices  fat^ti  of  that  caufe,  and  it  appean 
00  the  record  that  the  return  is  othenvife  than  the  court  has  direAed.    G.  HiA«  of  C.  B.  135. 

8i  In  covenant  a  writ  of  inquiry  was  awardtdy  by  the  roll  r^*.  M0.712.pL 
tumehle  15  Pafch.  and  it  was  made  returnable  nunfe  Pafch.  and  l.^c^ao^ 
^tinquifaUn  taken  before  15  Pafch.     And  upon  judgment  for  the  cordingiy* 
plaintitf  in  C.  B.  error  was  brought  in  B.  R.  and  suter  good  de-  —in  «■- 
Lbcration  awarded  that  the  writ  be  amended  by  the   roll,  and  -^jj^n^^in 
judgment  affirmed.     Cro.  E.  761.  in  pi.  33.  fays  the  precedent  aflumpfit, 
was  flicwn  as  Pafch,  30  Eliz*  in  B.  R.  Jeff.  v.  Wilfon,  it  was  af- 

iigned  that 
the  writ  of  inquiry  of  dimagei  was  awsrdtd  by  the  ro'l  rtturnjll"  (Tif  Murtis  pod  tret  Trin.  and  th0 
wrft  W3&  returnable  die  Mcrcurii  poit  ties  Trin  and  the  writ  was  returned  fer-ed»  and  tho 
i»fnjitian  taken  26  ^"^9  which  was  die  Martisp'ift  tres  Trin.  and  fo  varied  from  the  r(^»  and 
the  judgment  erroneous.  But  it  was  anfwercU,  that  it  was  the  dcftult  of  the  clbrk  to  make  k 
retamable  variant  from  the  roll,  which  is  the  warrant  thereof;  and  all  the  juitices  and  barons, 
OJi  view  of  the  rccordof  Jeff.  v.  Wiiion,  awarded  that  it  be  amended  by  the  roll.  Cro.  E.  760b 
pi.  3j.  Pafch.  42  Eliz.  in  Cam.  Scacc.  SVolley  v,  Mofely.— — Mo.  7ir.  pi.  998.  S.  C.  and  ti|» 

court  held  it  the  default  of  the  clerky  and  amendable  by  the  liar.  8  H.  6. S.  C.  cited  Arg. 

a  Ld.  Raviti.  Rep.  toi;9.  accordingly;  but  chu  >  therwife  it  had  been  if  it  bad  been  executed 
upoji  die  Mercurii,  the  day  the  writ  was  returnable. 

9.  Error  was  afligncd,  that  in  trefj^afs  the  venire  facias  bore  f  -5  r4. 1 
tefie  on  a  Sunday  \  but  it  was  held  that  this  was  remedied  after 

verdict  by  ftat.  18  Eliz.  Mo.  684.  pi.  944.  Hill.  32  Eliz.  in  the  Cro.E.i8j. 
Exchequer-Chamber,  Short  v.  Hellyar.  Fa  s^itls^' 

Irclped  by  ftat.  32  H.  8.  and  judgment  wis  affirmed.— S.  C.  cited  by  Tanfield,  J.  bf 
the  name  of  Short  v.  Arundel,  as  amended  afier  trial.  Cro.  J.  loz.  in  jil.  16.  S.  C.  cited 
Mo.  465.  in  pi.  657.  '  S.  P.  cited  per  cur.  as  ruled  accordinfrly.  Cro.  E.  467  (bis)  p!.  iji  . 
Cm.  E.  2e3.  pi.  35.  it  was  fai<l  that  it  is  ufual  in  C.  B.  if  a  juUicial  prorcfs  bears  telle  upmi  Sun- 
day, to  amend  it. S.  P.  where  a  venire  facias  was  tefte  of  a  Sun<lay,  and  held  amendable,  it 

btfingonly  the  default  of  the  clerk,  and  mifawardini;  of  proccfs,  which  is  aided  by  ftat.  32  H.  3« 
and  \%  Eliz.  and  jiuigment  fur  the  plaintiff.  Cro.  J.  64.  pi.  3.  Pafch.  2  Jac.  B.  R.  Dolphia 
7.  Clarke« 

10.  If  a  ven.  facias  bears  tefte  the  day  that  it  is  returnable^  this 
is  amendable  by  the  roll.  Mo.  599.  pi.  826.  Trin.  37  Eliz. 
Adams  v.  Albon. 

11.  Fenire  facias  was  returned  the  firfl  day  of  the  term^  and  the  Cro.  £.433, 
ToU gave  day  before  the  term,  and  iffue  wa^  joined  and  tried  there-  ^^^^^^^^y^" 
upon.  Per  cur.  The  roll  is  the  warrant  for  the  writ,  and  the  writ  Vcifey,S.c. 
iffiicd  without  warrant  of  the  roll,  and  is  not  aided  by  ftat.  and  it  was 
18  Eliz.  For  the  ftatute  aids  difcontinuance,  mifcontinuance,  and  Jjf  beg^^*^*' 
miTconveying  of  procefs.  Mo.  402.  pi.  535.  Pafch.  37  Eliz.  neous.  s^ 
Befey  v.  Hungerford.  adjomatur. 

it  does  not  appear  that  any  writ  was  awarded,  it  is  aided  by  the  ftatute ;  but  not  an  HI  wriu 
Ibid.— — G.  Hift.  of  C.  B.  131.  fays,  that  the  award  of  the  venire  muft  be  to  a  day  ia  tne  fame 
term,  or  the  next  term ;  but  however  it  mufl  be  in  term,  other  wife  it  is  erroneous,  becaufe 
this  js  act  fuch  a  difcuntinoance  as  is  aided  by  ch^^verdif^,  fmce  it  is  an  error  in  t)\e  court  in 
awarxJing  the  procefs,  which  makes  it  utterly  uncertain  when  or  where  the  parties  ftiould  .ap- 
pear to  receive  judgment,  and  it  is  an  afl  of  the  court  which  is  erroneous,  and  not  a  mifcntry  of 
Uie  clerk,  whicb  the  ftatutes  do  not  intend  to  aid. 

12.  In  debt  the  venire  facias  was  awarded  upon  the  roll  return- 
able die  Martis  toji  15  Trin^  and  the  writ  was  in  fafto  returned 

die 
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die  y9vis  poji  15  Trin.  and  this  was  affigned  for  error.    Scd  Ma 

allocatur,  becaufe  it  was  only  mifawarding   of  proceft,  and  x> 

medied  by  the  ftatute  of  Jeofails,  and  the  judgment  was  affirmed 

Mo.  696.  pi.  967*  Mich.  38  &  39  Ellz.  in  Cam.  Scacc.  Falfowe 

V.  Thornye. 

A  writ  of         13.  Where  the  cbrlJUan  name  $/  the  Jberiff  was  emitui  in  iht 

j>rociama-   'return  if  an  original  writ  the  coun  refufed  to  amend  it,  the  record 

exigent  was  l^^i^Z  ««^^  «?>  ^^  becaufe  an  erroneous  outlawry  would  he  rewrpi 

returned      thereby.    Goldfb.  1 1 3.  pL  3.  Mich.  39  &  40  Lliz.  Broughtony. 

fcfveJ,but    FJood.* 

Ihe  (heriff  s 

name  was  not  put  dicreto.  A<iiornatur.    Mo.  65.  pK  176.  Trin.  6*  Elii.  Anon. 

jfhlanifor  1 4.  A  vtmn  factas  was  avrarded  upm  the  roUtba^  viz.  Ida 

^thJv^ire^  ^r<rr<;p^««  efi  vicecomiti  quod  venire  factas  12  quodjint  tic 

facias  'was  s^id  left  a  blank  for  the  day  of  the  return>  fo  as  thuere  was  vo  day 

kjtinthc  for  the  return  upon  the  roll,  though  the  day  of  return  wis  ex- 

recvrd^of  prefled  in  the  venire  fiicias.    Pbpham  and  Fenner  held  diat  the 

^d^hh  be-  venire  focias  ought  to  have  a  day  certain  upon  the  roll,  for  diat  is 

Ing  moved  the  warrant  for  the  venire  £icias,  and  if  it  difers  from  it,  it  is 

mandlof  ^rror  and  not  amendable^  but  Gawdy  held  it  amendaUe.    Et 

rule'was  '  adjornatur.    But  afterwards  the  judgment  was  affirmed.    Cra> 

made  to       £.  553.  554.  pL  5.  Pafch.  39  £liz.  B.  R.  Shere  v.  Dicketdbn. 
fiiew  caufoy  - 

whichi  on  hearinj;  was  difcharged.  For  it  is  conftant  pradice  to  leave  a  blank ;  the  aw«d  of 
the  venire  facias  is  no  part  of  the  iflue»  and  is  amendable  by  the  ventre  facias  kfetf.  Btfne's 
^otes  in  C  Bk  34^9  34^*  Pafch.  i%  Gto*  2.  Bryan  v«  Smith. 

S.  C.  cited         I  j.  The  venire  facias  was  returnable  die  Sabbati   toA  o&A* 
byPowisJ.  cf-^i^    j^j  jj^g  dijlringas  ijfued  bearing  daU  the  day  afier  crtf. 
[  355  ]   *^^^^*  ^^^  ^^  thereupon,  and  verdi£l  for  the  plaintiff^  and  this 
%  Ld.Raym.  ^^  moved  to  be  ill>  becaufe  it  was  without  warranty  being  before 
Hep.  1064.    the  return  of  the  venire  facias.     But  becemfe  by  the  roll  the  venire 
facias  was  awarded  returnable  crajl,  Trin.  which  is  the  warrant  ft) 
make  the  venire,  and  was  well  awarded,  and  it  was  the  default  of 
the  clerk  who  did  contraxy  to  the  roll,  it  was  ruled  to  be  amended* 
But  Popham  faid,  that  it  the  trial  had  been  upon  the/  venire  it 
was  erroneous  and  not  amendable.     Cro.  £•  572.  pi.   ti»  Trin* 
39  Eliz.  Rogers  v.  Bird. 

i6.  The  diftringas  jurat,  bore  teffe  the  fame  day  with  the  Viwre 

facias^  though  in  its  nature  it  iilues  after  the  venire  £icias  re* 

turned,  yet  it  was  amended  in  this  point  alfo ;  for  it  was  only  die 

mifprijion  of  the  clerks    Yelv.  64.  Pafch»  3  Jac»  B.  R»  NcviL  v. 

Bates. 

S.  c.  cited         17-  The  venire  factas  was  made  returnable  quind  fSU.  aodbofe 

byPoweiij.  tejfe  12  Feb.  which  is  the  laft  day  of  Hillary  term*     And  ^  per 

aLd.Raym.  curiam,  it  (hall  be  amended  in  the  date  of  the  tefte^  vix.  to  ifliie 

Ibid,      out  before  the  return  of  it,  and  this  in  fiivour  of  trials  ^  fi>r  it  is 

1069.  s.  C.   only  the  default  of  the  clerk.    Yelv.  64.  Pafch.  3  Jac»  B»  R.  Ncvil 

to  be  a  plain  miilake  of  the  clerk,  and  the  teile  beini;  after  the  renuti  was  ilt^  bcaaj^  to  diftrvfl 
juron  not  fommoned. 

Venire  faoias  bare  t^Jle  16  ywne,  which  was  the  laft  day  of  Tfin.  ttrmf  and  fo  the  rrtHrm  h  h^f^ 
the  ttfity  and  the  diftringas  ill  awarded ;  b«c  refolv^d  that  beinj^,  only  a  default  in:  a  judicial  pf** 
cefs  it  ihould  be  amended.    Cro.  J.  442.  pL  15.  Mich.  15  Jac.  B.  Rt  H  irrifon  v.  Metcail£ 
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Error  alfi^ed  was  ttUK  the  •oenire  fuia  bore  dat9  iz  Fek  an  J  was  rnm-nsite  £e  Sabbati  p^  o3ak, 
funjuatiams,  wliich  is  bsforc  thf  ufit*  Scd  non  allocatur ;  for  being  a  judicial  writ,  and  the  Fauic 
of  the  derk,  it  ihall  be  amended.  Cro.  C.  3S.  pi.  4.  Trin.  t  Car.  ia  the  Exchequer-Chamber^ 
▲yldinirth  v.  ChadweD. 

18.  The  tejle  of  a  venire  facias  wms  X%  "Junt  nturnahU  tres 
Trin.  wtiich  was  the  fanu  day  that  the  ttfle  fv^Sy  and  after  verdift 
it  was  moved  to  be  amended  and  n^ade  according  to  the  roll,  and 
It  was  amended  accordingly.  2  Brownl.  102-  Mich*  9  Jac,  C,  B« 
Anon* 

■ 

19.  In  account  the  venire  feclas  was  returned  by  the  co8t>ners 
thus,  viz,  Executio  iftius  brcvis  patet  in  quadam  fcheduia  huic 
farevi  annexa,  and  the  panel  and  names  of  the  jurors  between  the 
£.  of  Cumberland  plaintiff  and  T.  H.  defendant  in  a  plea  of  d<ht 
infteaiofin  a  pUa  of  account^  and  yet  after  verdiil  day  was  given 
to  die  coroners  to  amend  their  return.  2  Brownl.  108.  ^Iich. 
9  Jac.  Earl  of  Cumberland  v.  Hilton. 

20.  F.  was  indicied  and  traverfed  itj  and  found  againft  Wm  ; 
accpdon  was  taken  becaufe  upon  the  back  of  the  writ  of  di/frin» 
las  it  was  returmd  Executio  ijiius  hrevisj  ^c.  but  tiiejberiff's  name 
was  mt  put  to  it  j  but  ruled  good  and  awarded  to  be  amended,  if 
it  was  not  good.  Cro.  J.  527.  pi.  5.  Pafch.  17  Jac.  B.  R.  Fitz- 
Hughe's  Cafe. 

21.  In  debt,  the  parties  being  at  iffue  the  awarding  of  the  roll 
was  of  a  venire  faciasy  returnable  die  Martis  poji  craflin.  Purifica^ 
tienisj  but  it  was  rnade  returnable  die  Sabbati  poft  o£tab.  Purific. 
After  judgment  this  was  affigned  for  error.  Sed  non  allocatur  \ 
for  being  a  judicial  writ,  and  the  fault  of  the  clerk,  it  (hall  be 
amended.  Cro.  C.  38.  pi.  ^  Trin.  2  Car.  in  the  Exchequer- 
Chamber,  Aylefworth  v.  Chaowell. 

22.  An  attorney  directed  his  clerk  to  make  a  Ca.  Sa.  returnable  hfinlfa^ 
in  Trinity  term^  the  lafi  return  whereof  was  on  the  %Kth  of  June^  '''*'  ^f^ 
and  the  clerk  by  ml/lake  wrote  the  istb  of  July.     Glyn  Cl^.  J.  Jf^  ^f 
held  that  if  it  ought  to  be  amended  it  mult  be  by  the  common  tJiJ^t^d 
law,  and  he  thought  there  was  no  colour  for  the  amendment  of  it.  wiiether  It 
2  Sid.  7.  12.  Mich.  1657.  Smithfby  v.  Lenthill.  wasamcnd- 

.  «.  .  ..  .   ,  •         able  or  not, 

was  the  quefkion ;  and  it  was  granted  that  a  writ «/  CTyanry  is  amendah)e«    Godb.  78.  for  there  is 
the  roll  by  which  it  may  be  amended ;  fo  a  venJre  fu'Lu,  &c.  for  tliere  is  an 
sward  by  which  it  may  be  amended,  and  in  the-  prefent  cafe  the  court  would 
amend  th«  fieri  facias  if  it  could  ;  but  there  is  m  awwd  uf>»n  the  roll  for  tlie  fieri    f  ^rf\'\ 
facias  by  which  the  amendment  can  be  made.    Comyns  Rep.  60.  pi.  jq.  Trin.  11     L  35^  J 
Will  3.  B.  R.  Joxon  Sc  Ux'  v.  Naylor. 

The  vtmrt  hen  iefte  24  Teb,  which  is  out  of  tnm  rcturntAk  in  the  terfHf  and  was  ameo^kd.     XcUk 
€4.  Id  cafe  of  Kevil  v.  Bates,  fays  that  a  precedent  was  (hewn  to  that  purpore. 

23.  A  fieri  facias  was  fefied  7  Feb.  26  Car,  2.'  by  mifprifion  of 
the  clerk,  it  being  t^e  F,  Norths  whereas  Sir  F.  North  was  not 
€hi€f  juftica  bffoire  Hillary  term  27  Car.  2.  It  was  amended  by 
onfcr  of  the  court.  2  Jo.  41-  Mich.  27  Car.  2.  C.  B.  Smith  v. 
Harward. 

24*  la  bdmim  repUgiando  of  one  in  whom  the  defendant 
daimed  property,  the  ikeriff^  rOumed  that  he  bad  replevied  the 
boefyj  Imt  docs  mt  fay^  the  bodjr  in  which  the  defendant  claimed 
fnurtyi  whcrcvpon  the  flxeriff  was  ord^ed  to  amend  his  return; 
a  Mpd.  lao.  HilL  2  &  3  Jac  2.  B*  R.  Sir  Tho.  Gnmtham's  cafe. 

25.  In 
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25*  In  a^ion  fir  ivords^  after  declaration  delivered  die  defen* 
dant|  on  fearching  for  plaintiff's  in/lru£fions  to  die  curfitor,  found 
they  varied  materially  from  tht  original^  and  diereupon  pleaded 
the  ftatute  of  limitations.  The  mafler  of  the  rolls  upon  peti* 
tion  granted  a  new  original,  which  fhould  warrant  die  declaia- 
tion,  and  it  was  filed  in  court,  but  the  commiffioners  of  the 
great  feal  fet  the  fame  afide,  and  ordered  an  original  to  be  taken 
out  according  to  the  firjl  in/iru3fions  to  the  curfitor ;  and  on  motion 
the  court  of  C.  B.  ordered  the  laft  original  to  be  filed,  a  Vent. 
130.  Hill.  I  &  2  W.  &  M.  in  C.  B.  Chafe  v.  Edieridge. 

26.  The  teile  of  ^  an  original  writ  is  not  amenc&ble ;  per 
Powel,  J.  2  Ld.  Raym.  Rep.  io66.  and  faid  diat  it  was  (b  refolved 
in  the  Houfe  of  Lords^  with  the  concurrent  opinion  of  all  the 
judges  in  the  case  of  my  Ld.  Jefferibs,  and  that  upon  confi* 
deration  of  Gage's  cafe  in  5  Rep.  45.  b.  and  adds  in  a  crotchet 
[that  a  judgment  given  in  Wales  upon  the  authority  of  Guge's 
cafe  was  reverfed ;  and  that  upon  diat  occafion  die  record  of  that 
cafe  ^9zs  fearched  for,  and  found  not  to  warrant  die  report.  And 
Holt  Ch.  J.  faid  that  the  record  of  that  cafe  is  in  Co.  Intr.  tit. 
Err.  p.  9.  250.  and  the  judgment  of  the  court  is  contrary  to  the 
report,  for  the  writ  was  not  amended,  but  the  fine  was  reverfed. 
And  as  I  have  heard  Twifden  J.  fay,  the  eflate  is  enjoyed  under 
that  judgment  ever  fince.] 

27.  It  was  moved  to  amend  the  writ  of  habeas  corpora  jurei^ 
after  trial  returnable  on  Wednefday  next  afier  8  days  ef  the 
Purification^  inftead  of  Wednefday  in  15  days  of  E afier  \  coart 
made  a  rule  to  ihew  caufe,  which  was  afterwards  made  abiblute 
upon  hearing  counfel  on  both  fides.  Barnes's  Notes  of  C.  B.  7* 
Pafch.  7  Geo.  2.  Waldo  v.  Harifon. 

28.  It  was  moved  after  trial  to  amend  Aejurata  in  the  record 
of  nifi  prius  by  making  the  return  in  the  award  of  the  habeas 
corpora  of  a  day  certain^  inftead  of  a  general  return ;  a  rule  was 

.  made,  to  fhew  caufe,  but  afterwards  difcharsedi  the  court  fa;^g 
that  it  need  not  be  amended,  for  it  is  remedied  by  the  ftatutes  w 
Jeg&ils;  but  pn  furdier  conflderation  the  judges  gave  their 
opinion  feriatim;  and  declared  that  the  jurata  might  be  amended  by 
the  habeas  corpora,  and  ordered  the  fame  accordingly.  Rep.  a 
Pra£t.  in  C.  B.  loi.  Pafch.  7  Geo.  2.  Walthoe  v.  Harrifon. 

[  357  ]  (C.   a)      Mifnofincr,    and  other  Defeats   in  the 
sc€  (B)  pL  County  amended, 

S0.15.— 'See 

i  ;  upra,     J   X  ji  quare  impedit  the  king  counted  ofrefignation  by  the  bands  ff 

-■"  y.  bifliop  of  W.  ordinary  of  that  place^  and  did  not  fay  tba 
ordinary  of  that  place^  and  it  was  amended  per  judicium.  Br. 
Amendment^  pi.  109.  cites  ^8  H.  6.  3^. 

2.  In  rationabili  parte  hononxm- agatr^  three  execut&rsj  C^tSbf 
demanded  judgment  of  the  count ;  for  the  cufiom  is  there^  that  £ 
the  baron  dies  without  ijfue  the  feme  fi>all  bavi  tbt  moiety  ^  tie 

pois^ 


\ 
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flb^ls^  aful  if  he.  has  ijfite  theTt^  but  the  third  party  afitr  the  deits 
end  funeral  expences  paid ;  and  the  feme  plaintiff  has  demanded 
the  moiet)%  and  has  not  alleged  that  the  baron  died  without  iffue^ 
and  by  favour  of  the  juftices  it  was  amended.  Bfi  Rationabili 
Parte,  pi.  5*  cites  7  E.  4.  20*  2i* 

.  3.  In  ajfumpjit  againji  J5.  fenior  and  B^  junior j  after  verdift  it 
was  alleged  in  arrcft  that  the  declaration  upon  the  file  fuppofes  thi 
prmife  to  be  made  by  B.Jen^  only ;  but  the  roll  and  the  record  of 
nifi  prius,  and  all  the  after-proceedings  were  well  laid  to  be  by 
both,  and  that  fo  was  the  paper-copy  under  the  cou!nfellor's  hand* 
All  the  court)  pneter  Fenner,  held  it  amendable;  for  as  Brian 
&id  10  Hv  7.  25^  papers  are  now  as  records ;  fo  as  when  it  ap* 
pears  that  the  paper-declaration  is  good  that  the  promife  was  by 
both,  it  is  the  fault  of  the  clerk  to  enter  it  on  the  file  to  be  done 
by  one,  and  fo  adjudged  to  be  amended.  Cro.  £•  258.  pi.  37. 
Mich.  33  &  34  £liz.  fi.  R.    Ramfey  v.  Bird  fen.  ic  Bird  jun. 

4*  Tenant  in  tail  demi/ed  to  A*  and  his  affigns  for  the  lives  rf  3 
perfins^  Afterwards  A.  made  an  under-leafe  to  B.  and  his 
affigns  to  the  ufe  of  C.  for  99  years^  if  the  faid  3  lives  ihould  fo 
long  live,  virtute  cujus  quidem  dimiffionis  idem  C.  poileffionatus 
fuit,  Sec.  After  a  verdi<^  in  ejedment  it  was  moved  in  arreft  of 
ju<%ment,  that  the  plaintiff  fets  forth  virtute  cujus  dimiffionis  he 
was  poiTeiTed,  whereas  he  came  into  the  poiTeffion  by  limitation 
of  an  ufe,  and  therefore  he  ihould  have  faid  et  vigore  flatuti,  &Crv 
and  thefe  were  held  to  be  faults  in  fubflance,  and  not  in  form^  and 
judgment  for  the  defendant.  Cro.  £.  407.  pi.  19.  Trin.  37  £liz. 
o.  R.     Baker  v.  Scale. 

5.  Motion  in  arreft  of  judgment  in  eje£tment,  becauf^  the  y^^*\^ 

declaration  was  that  the  two  defendants  intravity  dejecity  ice.  the  j^itelac- 

plaintifp^  where  it  fhould  have  oeen  intraverunty  dejecenmt,  &c.  cor^gl/. 

All  the  juftices  (abfente  Fleming)  held  it  to  be  amendable,  it  be-  — »Bulft. 

ing  apparent  mifprifton  of  the  clerk.     Cro,  J.  306.  pi.  i.  Mich,  t^o^nvl^pfp. 

10  Jac,  Odingfells  v.  Derbie  &  Jackfon.  by,s.c.  9L 

judged  bjr 
3  juftices;,  abfeiite  Fleming  Ch.  J.  Brownl.  v^^.  S.  C.  adjndged  accordingly.— —Jenk.  325. 

pi.  42.  S.  C.  .idjudged  and  afiirmed  in  error.  ■  ■  S.  C  cited  %  Ld.  t^ayin.  Rep»  1068.  by  Powell 
J.  who  faid  that  it  does  not  appear  certainly  what  the  mistake  was,  and  the  finguLar  number  for 
tlic  plaral  znight  be  very  material. 

In  covenant  againft  %y  the  plaintiff  declared  Quod  ttmat  cmvtiUlofum,  inftead  of  ttneant,  Tha 
owrt  onlere^  it  to  be  amended  ;  and  it  was  faid,  that  of  late  davs  it  had  beeo  done  in  caie  of  a 
Word  m>(laken  in  an  oripnaiy  as  ia  ^edment  Sv{fit  for  dm^fit.  %  Vent.  173.  Fafch.  a  W.  Ic  M* 
k  C.  B.  Ccok  V.  Rumney. 

<# 

6.  Aflumpfit  by  J.  T.  executor,  in  conftderation  that  N.  the  s.  C.  GUb. 
tejiator  would  deliver  to  the  defendant  upon  requejl  40  /.  he  promifed  f,*f f^*^ 
to  repay   it  at  fueh  a  day^  and  the  declaration  was  Quod  idem  N.  Deithy  K. 
(infiead  of  J.  the  plaintiff)  dicit  in  fa&Oy  quod  ipfe  idem  N,  deli^  as  admini- 
.  vered  to  b'm  the  40  /.  occ.  Refolved  that  the  declaration  was  ill,  ^^at"*  o^ 
and  infenfible,  quod  idem  N.  dicit  in  fa£lo,  becaufe  he  is  a  dead  [  3  c8  1 
peribn,  and  it  b^ing  the  matter  and  fubftance  of  the  decIfu-atioA,  ^  ^       ^ 
and  no  precedent  matter  to  induce  thereto,  it  cannot  be  amended,  charcM^!!  ^ 
flUul  therefore  adjudged  agai^  tbe  plaintifl^  quod  nihU  capiat  per  panv,  in 

Vol.  !!•  E  c  .  Billam.  ''^^^"^^^"w 


I 
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feveral  to-  BillaiM.  Cro.  J.  587.  pi.  o.  Mich.  18  Jac.  B.  R.  Thomas  t. 
^^'^t  WUloughby. 

and  the  defendant.  The  decoration  was  right  till  (be  c?nie  to  the  affi|;nraent  of  the  breach,  and 
then  it  was  Tdem  in  fa^to  dicit,  infttfad  of  j^dem  A.  Upon  demurrer  it  u-as  objeded,  that  hen 
was  no  breach  afligned  by  this  miftake  of  the  nam  of  G,  the  intefiaif,  for  the  name  of  jf.  the  ol- 
mrAfireUrix.  But  the  court  held  clearly,  that  as  all  the  declaration  befides  was  right,  a^nd  con- 
clttdeJ  right.  Quod  eadem  A*  profeit  ip  curia  literas  aUminift'  it  was  merely  a  fault  of  tht 
tlerk,  and  amendable  by  the  uatute  of  H.  6.  2  Lev.  117.  Mich.  26  Car.  s.  B.  R.  Res  v. 
Barnes.  S.  C«  cited  Comyns'i  Rep.  567.  pi.  244.  Pafch.  10  Geo.  2.  C.  B«  in  the  eaf«  of 

Harvey  v.  Stokes,  and  &  P.  admitted ;  but  it  was  there  held  per  cur.  that  though  a  mifnofmsr 
of  the  plaintiff  or  defendant  be  amendable,  yet  the  miftike  of  the  name  of  a  3d  pcrfoo  i$  doc 
aided  or  amendable. 

7.  In  trefpafs  the  phintiff fet  firth  that  the  Ucus  in  qua^  Vc.  was 
topybold^  whereof  y.  S,  was  feifed  in  fee  by  cGpy^  and  diat  the  land 
defcended  to  his  daughters^  who  leafed  to  the  plaintiff.  The  ijfut 
"was  joined  upon  a  collateral  matter j  and  verdi6t  for  the  pbudffv 
and  though  it  was  adjudged  that  the  plaintiff  had  im/  mii  M  a 
good  title  to  J.  S.  becaufi  he  did  notjbew  a  grant  of  the  cofjbdd  to 
him,  yet  this  being  but  matter  in  form,  was  helped  by  the  ftatute 
of  Jeofails.  Cro.  C.  190.  pi.  19.  Pafdi.  6  Car.  B.  R*  Shej^d's 
cafe. 

8.  The  plaintiff  declared  of  a  demfe  to  the  defendant  for  13 
yearsy  rendering  40  /.  quarterly^  not  faying  annuatinu  Upon  Nod 
eft  fadum  pleaded  the  plaintiff  had  a  verdid;  but  after  the  pka 
'At  ^aintiff  amended  the  declaration  by  putting  in  the  word 
(annuatim.)  Upon  a  motion  for  the  ddTendant  to  have  it  exa* 
mimd,  it  was  hdi  by  Keyling  Ch.  J.  and  Wyndham  J.  that  it 
ivas  no  more  than  what  was  implied  before.  And  by  Twiiden  J. 
the  defendant  (houM  hare  demsinded  oyer  of  the  deed ;  but  hav- 
ing pleaded  Non  eft  fa£lum,  he  is  not  prejudiced  by  this  amend- 
ment.    Raym.   160.  Hill.  18  &  19  Car.  2.    B.  R.  Rjmes  v. 

■   Baker. 

9.  The  declaration  was,  Williclmus  Patifon  queritnr  de  JFiS' 
Milton^  &c.  pro  co  videlt'  quod    cum  'W  ilHelmus  Patifrm  (i%r 

fteadof  Milton)  indebitatus  fuit  TVillielmo  Patifon.     After  a  Tcr- 
&8t  for  the  plaintiff  it  was  moved  to  amend  it,  for  it  w^s  a  {dun 
khiftake  of  die  clerk,  to  make  the  plaintiff  indebted  t<^  hii^felf^^ 
And  the  court  ordered  it  ihould  be  amended  accordingly.    4  Mod. 
l6l*  Hill.  4  &  5  W.  &  IVI.  in  B.  R.     Patifon  v.  Milton. 
|Mod.52^       10.  After  verdid  in  ejeftment  the  plaintiff  moved  to  amend 
kmnojwiK'  '^'^  declaration,  wherein  he  had  counted  of  a  demife  lO  April  1697, 
xncnti— ^    ioftead   of  1696  s  for  1607  was  not  come  at  the  time  of  the 
Carth.  4D1.   trial  J  but  it  was  denied,  becaufe  if  it  (bould  be  granted  it  altered 
thc^court      *^  '^"^  ^'^  "**^^  another  title.     But  the  court  agreed,  that  in  a 
denied  to .    judgment  by  ♦  confejjion  on  a  warrant  of  attorney  it  might  be 
amend  it—  amended   in  eje£tmeiit,   becaufe  without  fuch    amendment    the 
s.  c!  b«'no  »g«*cement  and  intent  of  the  parties  could  not  be  fulfilled,   i  Salk, 
^lidgment ;    48^  ph  6.  Pafchi  9  W.  3.  B.  R.  Pulcfton  v.  Warburton. 

bnt  uys  the 

plaintiff  did  not  proceed  upon  thi^  vcrdlft ;  for  that  the  counftl  iii  the  canfe  aflured  the  ex- 
porter that  they  were  faii&fied  it  waf  a  fatal  error,  and  not  amendable.  12  Mod.  laj-  ^_^ 
<iiye  the  cmirc  would  have  amended  it  if  i^ey  could^  bitt  the  iciconvealenccs  of  doias  it  w^iaM 
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W  very  great,  ahd  jadgxnent  was  (laid ;  but  that  after  it  was  agreed  by  confent  to  amende 
ind  tbt  jtidgmenc  to  be  for  iecurtty  ^s  co  ttte  cofts,  &c.  amf  the  defendant  to  take  a  new  du- 
ration, and  defendant  co  deliver  polfedion  if  verdid  be  againft  him,  and  not  bring  a  new  wric 
"of  error. 

*  Carth.  401.  in  the  cafe  above,  fays  a  rule  of  court  was  prodnoed  in  a  cafe  of  Fan*  t« 
Cawley,  where  after  error  brought  on  a  judgment  by  confeffion  in  ejectment,  fnch  amendment 
was  made  in  the  declaration  ;  btu  that  being  a  judgment  by  confent  of  parties,  was  held  to  be 
no  authority  in  the  principal  cafe. 

11.  Affumpfit^  &c*  againji  J.  G.  kntghu  -The  defendant  [  -Jfo  1 
pleaded  in  abatement  that  he  is  tt  knight  aM  baronet.  The  plain-  ^  ^^^ 
tifF.  replied  that  he  is  a  inight,  [*  onfyj]  &c.  and  moved  to  amend  •sSalk.ajs. 
ih  declaration  upon  payment  of  cofts,  all  being  in  paper,  and  accortingir 
that  tbe  a^i9n  being  by  bill  the  addition  was  not  material,  it  not  ...•  x  Ld. 
being  within  the  ftatute  of  additions ;  but  it  was  denied,  becaufe  l^aym.Rep. 
there  was  nothing  to  amend  by^  and  the  defendant  had  taken  ad-  l^^^^ 
vantage  of  the  fault,  i  Salk.  50.  pi.  12.  Pafch.  2  Ann.  B.  R.  s.C.  accord* 
Lepara  v.  Germain*  ingljr* 

12.  Upon  a  common  claufum  fregit  the  plaintiff  declared 
againft  the  defendant  as  adminijlrator^  and  he  pleaded  that  ad-- 
minifiration  was  never  conunitted  to  him.  The  plaintifPs  attorney 
moved  in  the  trealury,  that  the  plaintiff  might  amend  his  decla- 
ration upon  payment  of  cofts,  by  declaring  againft  the  defendant 
as  executor^  which^  upon  hearing  defendant's  attorney,  was  or- 
dered, Barnes's  Notes  of  C.  B.  67.  Hill.  7  Geo.  2.  Brown  v. 
Shipman. 


(D.  a)    Mifnofmer,  and  other  Defedts  in  Pleadings  ^  W.p«> 

amended. 

I.  jfS  SISE  by  J.  S.  and  W.  N.  The  defendant  pleaded  that 
'^  y.  N.  died^fter  the  lajl  continuance^  where  \tfl>ould  be  W* 
N",  and  the  beft  opmion  was  that  it  ftiall  not  be  amended;  for  tbe 
ftatute  was  made  in  favour  of  clerks  and  officers,  fo  that  mif- 
prifion  of  the  clerk  ftiall  be  amended ;  but  contra  of  plea  of  the 
party ;  for  this  is  made  by  himfelf  and  his  counfel,  and  is  no  de- 
fault of  the  clerk.  Br.  Amendment,  pi.  74.  cites  18  £•  4.  13.  and 
20  £.  4.  6. 

2.  Sulyard  faid  that  a  *,trefpafs  was  fued  {traverfe  was  tptder^  *  .«^l  th^ 
eJ]  in  Chancery  by  3,  and  after  they  Jhewed  feoffment  made  to  L^  to  Bw^jfa 
have  the  land  in  farm  ;  and  by  all  the  juf^iccs,  this  is  mifpriuoo ;  (trns'foit 
for  the  feoffment  was  by  deed  \  but  it  <lid  not  appear  if  the  clerk  f^O  whicti 
bm  the  deed  or  not.     Br.  Amendment,  pL  74.  cites  18  E.  4.  13.  ^^fj|^^*% 

«nd  20  £•  4«  6.  IrataUthe 

year-books  are  (traveife  fuit  tend*.) 

3.  Miifhofiner  of  the  chrijlian  nam  of  one  of  the  defendants  in 
itke  sttorney-general's  repluation  in  an  inforpmtion^  was  moved 
after  verdi^  for  the  defendants  to  be  amended  before  judgment  en- 
tered, to  prevent  error  in  the  judgment  But  the  court  thought 
h  coiild  not  be,  b^catufe  diey  conceived  diere  was  no  ifllie  joined. 
St/»  ib'j.  Mich.  1649.    Biromigham-Town's  cafe. 

£  «  a  4.  la 
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ibitL  in  a  4,  In  affault  arid  battery  there  had  been  2  fevtral  pleat  of  fon 

'^V^^  <#«A,  and  Ifue  %va 5  joined  in  the  lajiy  but  left  out  ofthefirji^  the 
likc'rcfolu-  court  held  it  amendable  by  the  ftatute  of  Jeofails,  becaufe  it  ap- 
rion  was  in  pcars  to  be  the  clerk's  miftake,  and  befides,  as  the  illUe  is  joined 
2  6^15^°*^  in  the  latter  plea,  that  may  alfo  have  reference  to  the  firft.  Rep. 
where  i'lTue  of  Praft.  in  C.  B.  106.  Trill.  7  &  8  Geo.  2.  Eafoii  &  Ux.  v. 
•was  joined  W'ilkixiS  &  Ux, 
js  to  one 
bond^  and  not  as  to  the  other.    Lyne  v.  Green. 

5.  It  was  moved  to  amend  a  pka  in  abatementy  by  putting  in 

culpabiiis  inftead  of  capitalist  for  that  it  appears  to  be  only  a  mif- 

prifion  of  the  clerk.     But  by  Eyre  Ch.   J.  picas   in  abatement 

have  generally  been  denied  to  be  ameiided,  becaufe  they  arc  dila« 

r  ^66  1  tory,  and  go  not  to  the  right  of  the  a£tion,  and  it  will  be  dan* 

Serous  to  make  a  precedent,  and  therefore  the  amendment  was 
enied.     Rep.  of  Pradt.  in  C.  B.  29  Pafch,  12  Geo.  i.  Dockary 
V.  Lawrence. 


see(x)ftt-  (E.  a)     Mifnomer,  and  other  Defeds  in  the  Pica, 

Imparlance,  and  Nifi  Prius  Rolls,  amended. 


I.  CT^Hefpafs  againft  M.  and  G,  and  the  procefs  was  continued 

-*    againft  M,  and  H,  and  G.  omitted^  .and  becaufe  the  roll  at 

•     the  firft   day  of  the  procefs   was   good,   therefore  the   roll  was 

amended 'f  quod  nota.     And  yet  per  ChelK  judicial   writs  which 

trary  are  often  amended,  but  feldom  the  roil.     Br.  Amendment, 

pi.  22.  cites  44  E.  3.  1 8. 

Br.  Rrlati-  '      2,  Precipe  quod  red  Ait  a^airtfi  R,  T.  who  pleaded  in  bar  the 

dtes*'^'u6    ^^^^^f  ^^^  ^'  S'  with  warrajity,  which  dud  the  fame  R.  in  curit 

*7«  '  f^tf^^U  ^'^^  ^^^^  "i'**  prius   pailcd,  it  was  pleaded  in  arreft  of 

juJjnnent,  that  this  fame  R.  who  made  profcrt  of  the  deed,  (hall 

be  intended  the  lajl  R,  viz.  he  whofe  warranty  was  pleaded.    And 

per  cur>  becaufe  bar  fliall  be  taken  by  rcafonable  intendment,  fo 

that  //  Jhall  he  taken  this^R*  '•juho  was  tenant^  therefore  per  cur.  it 

v^as  amended,  and  entered  per  chartam  quam  R.  T.  the  tenant 

profert ;  quod  nota,  bar  amended.     Br.  Amendment,  pi.  83.  cites 

II  H.  6.  22. 

3«  In  writ  ofmefne  the  phintiff  prcfcribed  in  the  acquittal  agaiifft 
the  defendant  and  his  ancejlors  whofe  heir  he  is^  and  it  was  entered 
accordingly  in  one  roll^  and  in  another  roll  (cujus  hares  ipje  eft) 
was  wanting^  and  it  was  amended.  Br»  Amendn>cnt,  pi.  XcS. 
cites  39  H«  6.  31. 

4.  In  a  writ  of  partition  againft  2)  one  pleaded  to  iflue,  and  on 
the  record  of  nifi  priu5  his  name^  by  the  negligence  of  the  clerk^ 
Ik  as  Ufi  outj  but  the  principal  record  was  pertcct.     This  was  hM 

.    to  be  amendable.    Pafch.  9  £liz.  D.  260.  Wotton  v.  Co6k  & 
•Temple.*" 

5.  In  trover y  &c.  the  plaintiff  declared,  that  he  was  poflefcd  <•« 

MW  fpadone,*  una  equ^  prctii  53  ihillijigs  and  4*  pcncc>  £>  ^'^ 

there 
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there  was  no  price  added  to  the  gelding.  The  court  was  divid- 
ed, 2  held  it  matter  of  form,  and  2  held  it  matter  of  fubftance, 
but  upon  viewing  the  roll  it  appeared  to  be  de  unofpadone  i^  de 
una  equa  tretu  53  Jhililngs  and  4  pence^  fo  that  the  price  extends  to 
both,  and  fo  the  record  of  nifi  prius  was  amended  by  the  roll, 
Cro.  J.  129.  pi. '2  Mich.  4  Jac.  B.  R.  Wood  v.  Smith. 

6.  h  challenge  being  made  to  the  Jheriff  z^^x  iffue,  and  con-   Yclv.  irS* 
fefled,  the  ven.  fac,  was  muarded  to  the  coroner ^  but  the  roll  of  nifi  ||  c.bw  * 
Pr'iui  was^  that  the  vcn,  fac.  was  axvarded  to  the  jherijf^  and  the  s.  P.  does 
diftringas  was  awarded  to  the  (herifF,  and   trial  thereupon  had,  not  appear. 
which  cannot  be,  becaufe  the  ven.  fac.  vras  awarded  to  the  co-  1577  s?c? 
roners,  and  therefore  it  was  moved  in  arreft  oC  judgment ;  but  but  s.  p. 
held,  that  becaufe   the   roll  of  nifi   prius  was   a  mifprifim^  and  Jocsnotap- 
ought  to  be  warranted  by  the  record  (though  in  truth  it  is  a  re-  ^^^^^TTT, 
cord  made  after  the  nifi  prius  and  the  trial)  it  fhould  be  amended,  pi.  j^,' 
and  judgment  for  the  plamtifF.     Cro.  J.  353^  354,  pi.  S.Mich.  Wharton  v. 
n  Jac.  B.  R.    Mufgrave  v.  Wharton.  5!a  bT' 

S.  p.  does  not  appear.  .Jenk.  19  r.  pL  32.  S.C.  but  S«  P.  does  not  appear* 

7.  The  plaintiff*  exhibited  a  bill  againft  the  defendant  one  of  Hob.  154. 
Ae  clerks  of  B.  R.  and  after  a  verdidt  it  was  moved  in  arreft  of  y  ''^^"     ^ 
judgment,  for  that  tlie  hill  was  not  filed \  the  court  feemed  in-    [  3^^  J 
dined  that  this  was  not  helped  by  the  Itatute.  ,Brownl.  81.  Weeks  wike  v. 
V.  Wright.  Wright, 

S.  C.  fays 
there  was  no  refolntion  whether  this  was  within  the  equity  of  the  flat.  I'S  Eliz.  of  want  of  an 
ori;T\nal  writ  (which  the  hill  is  ii  this  cafe,  being  againft  an  attorney  ;)  for  it  was  proved  by  ouili 
tit.-it  there  v^'as  a  hill,  an«l  that  the  ilefendant  had  accepted  and  fuhfcrihed  it,  and  it  was  entered 
m  hsec  verba  on  the  .roll.— — S.  P.  but  tlunigh  the  hill  was  not  filed,  yet  it  appeared  to  the  court 
rhat  the  tenor  of  the  bill  was  entered  of  record  in  haec  verba  ;  the  court  thought  this  reroedicl 
by  the  ilatnte  of  Jeofails  a*,  bei^ng  hi  naure  ofwi/nt  of  tin  origin  d  after  verdi^  ;  but  becaufe  it  had 
been  ruled  c^therwife  m  R<»o»»'s  Cas  k,  the  court  would  advife.  But  there  is  a  notathat  it  had 
bccu  fmce  adjudged  in  C.  B.  and  alfo  in  ihc  Exchequer  Chamber  upon  error  out  of  B.  R.  upon 

want  of  a  hill  there,  to  be  cured  by  vcrdi^,  yet  the  words  of  the  ftatute  are  (Want  of  an  ori- 
ginal wrir.)  Htih.  130.  pi.  1 69.         The  want  of  a  l.Ulhting  the  at  igimal  v>'dA  taken  to  be  within  the 

intent  at\d  meaning  of  the  ftature  t8  E1»z.  and  remedied  by  the  equity  thereof.     Hob.  264.  pi. 
344.  adjadgcil  in  Cam.  Scacc.  Trin.  17  Jac.  Willis  v.  Wooilhoufe.       ■      S.  C.  cited  by  the  name 

of  Wells  v.  Woo  n  ho  use,  by  Hobart  Ch.  J.  as  refolved  accordingly,  and  laid  that  it  had  been 

often  fo  adjudjjed  in  C.  B.  in  the  cafe  of  an  attorney  plaintiff  or  defendant..  Hob.  281,  281. 
Aftar  a  vcrdi^^l:  it  was  moved  in  arreft  of  judgment,  that  there  was  no  bill  upon  ti^^fiie.    But  per 

rot.  cur.  this  is  helped  by  the  ftnt.  18  Eliz.  for  the  bill  on  the  file  is  m  naturt  of  an  oiiginaJ,  ard 

the  wAnt  of  thi«»  is  helped  by  the  ftarute,  and  judgment  for  the  plaintiff.     Jo.  304.  pi.  13.  Mich. 

SCar.  B.  R.  Griggs  v.  Parker. Cio.  C.  282.  pi.  24.  Parker  v.  Grigfon,  S.  C.  adjudged  for 

the  jpXmiuff, 

8.  If  the  plea  roll  be  rights  the  roll  of  -nifi  prius  may  he 
amended  \  for  the  plea  roll  Pall  controul  the  nifi^  prius  rolli  and  it  is 
ufual  to  amend  the  nifi  prius  roll,  and  to  give  the  true  judg- 
ment ;  agreed  without  queltion.  2  Roll.  Rep.  211.  Mich.  lo  Jac, 
B.  R.   in' cafe  of  Hunt  v.  Athill. 

g,  Trover  and  converfion  alleged  to  be  in  London^  aitd  the  trial 
was  in  Jididdlefexy  but  it  feems  the  declaration  upon  the  file  was  of 
a  converjion  in  Middlcfex^  and  the  imparlance  roll  was  rtghtj  and  \o 
was  the  iffue  roll,  but  the  nifijbrius  roll  was  wrongs  whereupon  the 
plaintiflF  prayed  that  the  niu  prius  roll  might  be  amended.  Per 
iJale  Ch,  B.  if  the  bill  be  right  upon  the  file,  and  the  imparlance 

.  E  c  3  .  .  roll 
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roll  right,  die  iffut   roll  or  the  ntji  prius  may  be  ametkted  bf 

them,  for  they  are  but  tranfcripts  of  the  Qther  -,  but  if  the  diU 

ference  be  fuch  as  to  alter  the  iffuey  mere  they  cannot  be  amend^i 

ed  \  for  then  it  is  another  thing  diat  is  tried  than  OH£ht  to  be 

tried.     Frecm.  Rep.  325*  pi.  404.  Trin.  26.  Car.  %*  Y enwn  Vs 

Yeeds. 

In  debt  for        jq.  The  memorandum  was  general  of  Eajier  term   lajt  pafl| 

plwfick"^     which  referred  to  the  ift  day  of  the  term,  and  fo  the  atfion  a^ 

without  U-   peared  to  be  brought-  before  the  caufe  of  a^ion  accrued^     It  was 

ccnce,  ex-    moved  <  to  amend  it,  and  make  it  die   Mercurii    pioxime  poft 

taken  thTt*^  menfcm  Pafcbse  (which  was  after  the  caufe  of  a£tion  accrued) 

theaaimi     upon  affidavit  that  all  the  proeefs  tffued  after  the  ijl   rf  Mvfs 

was  brought  But  the  court  denied  to  amend  it,  though  all  was  on  paper^  bc- 

&  M  and      ^^"f^  it  came  after  the  defendant  had  pleaded  in  abatement^  and  a 

the  entry      refpondeas  oujier  awarded  thereupon,  and  a  demurrer  by  the  de-. 

was  Mich,    fcndant  for  this  caufe,  fo  that  it  is  now  too  late,     Ld.  Raym% 

l^%.n  R<^P-  324  Hi«.  9  W,  3.  Burgefs  v.  Pcriam. 

after  the  queen'?  death,  and  the  memorandufn  wat  that  they  profecute  for  the  king  and  the  bte 
queen  ;  but  Hr)]c  Ch.  J.  aafwered,  that  K  was  no  part  of  the  declaration,  and  mij;;ht  be^amenil- 
cd.  Ld.  Rayni.  Rep.  68>>.  Trin.  13  W.  3.  the  prefident  and  college  of  pbyi'icians  v.  SaIniDn.-«-n 
I  Salk.  451.  pi.  a.  S.  C.  but  S.  F.  does  not  appear.*— 5  Mod.  327.  S.  C.  txuc  ^  P.  duel 
not  appear. 

The  plea  j  j^  ^^e  imparlance  roll  cannot  be  amended  by  the  plea  roll  or 

U  amended  "^^^  prius  roll ;  for  the  imparlance  roll  is  the  original  declaration, 

by  the  im.  and  the  plea  roll  is  no  more   than  a  recital  of  the  imparlance 

P^Jj'*"^®  roll,  and  therefore  it  begins  with  an  alias  prout  patet,  and|  it  is 

^nfeitls  ^®  more  than  the  count  of  the  2d  term,  to  which  the  defcn-. 

butareci.  dant  pleaded  Ore  tenus^  and  the  nifi  prius  roll  is  but  a  tranfcrip^ 

tal,  bnt  not  of  the  plea  roll  to  carry  the  ifl'ue  into  the  country.     G.  Hift.  pf 

^y}^^^^^  CB.  116.  /  .    * 

pnus  roll      ^  *Av/. 

which  is  but  a  tranfcripc  from  the  plea  roll,  if  the  plaintiff  or^  defendant  be  weU 

[^62  1  '^'^"^'^  ^^  ^^^  bcgioning  of  the  record,  bat  afterwards  be  mi(biken«  and  the  name 
o         J  is  idem  Jonaus,  this  Ihall  he  amended,  becaufe  that  is  bnt  a  miit:ike  in  fylhble  bf 
the'  anparent  Vitium  fcriptoris,  which  is  the  intent  of  tb,e  ftatute  to  amend. 
G.  Hiftof  C.  B.  117. 

Carth.  506.'  12.  The  diftringas  and  jurata  were  returnable  a  die  fmOif 
f.«.;*f'?;^!?"  Trinltaiif  in  tres  Septifnanas  nifi  Johannes  Hob  MleSy  &C 
if  k  was  not  2y  dte  Juntt^  oic.  prtus  venent ;  the  27th  day  of  June  was  the 
amendable,  morrow  after  tres  Trin.  (fo  as  the  nijs  prius  was  after  the  day  in 
Ch."j!had  ^^^)  but  the  plea  roll  was  rights  the  award  there  being  tres 
iio'authovi-  Mich.  The  court  held  this  not  amendable,  but  agrred  that 
ty  to  try  the  where  the  dijiringas  or  jurata  are  righty  the  nifi  prius  roll  may 
la^Moir"  ^^  amended  by  the  plea  roll,  fo  as  it  does  not  alter  the  poii^ 
474.  s.c.     >a  iflue.     I  Salk.  48.  Mich,  n  W,  3.  B.  R.  Child  v.  Harvey. 

but  per 

Holt  Ch.  J.  though  the  day  of  the  return  of  the  poftea  Ibould  be  miftaken,  yet  if  the.Qnifis  wa^ 
tried  on  tt)c  right  .lay,  it  would  be  good ;  but  l)ere  the  day  of  nifi  prius  being  an  impoffible 
day,  and  the  authonty  of  the  judge  confined  to  it,  a  trial  on  another  day  will  be  without  au- 
thority, and  therefore  not  .amendable.  If  the  diflringas  and  jurata  had  been  right,  the  oifl  prios 
roll  might  have  been  amended,  as  was  in  Sir  R.  Btrnard's  cafe,  wherefore  here  ihc  trial  wa»  fe 
afiOe  .....Ld  Raym.  Rep.  ^  <  i»  S^a.  S.  O.  fe  S.  P.  by  Holt  Ch.  J.  accordingly » and  in  moib  the 
fame  \Vords.  And  Holt  faid  he  remembered  one  Poolf.y's  ca9«  a  long  timea^o^  where  «o 
trover  and  converfton  the  d.iy  of  nifi  prius  was  cHe  Lunx  in  pienfem  Paicbaei  being  ^osaAxft  ^"^ 
|br  that  reafoii  after  a  trial  bady  and  verdi^  wa(  fet  afide,  _ 

13.  IC 
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t},  It  was  moved  to  lamend  the  entry  rf  hail  in  the  FUaarU 
iofi  hy  making  it  aereeable  to  the  uubu^ons,  viz.  Infult' 
inftead  of  Aff\  and  ordered  to  be  amended,  Nid.  Rep.  of  Pra£l« 
tn  C.  B.  74.  Mich.  6  Geo.  2«  Fagget  v.  Van  Thiennen. 

14.  And  the  re€9gni%afice  taken  be^een  the  fame  parties  be- 
ing in  cafiy  i(  was  moved  to  amend  it  and  make  it  4n  ajfault 
agteeaUe  to  the  virrit ;  and  the  court  ordered  ;he  iame  accordt 
ingl]r.  Rep.  of  PnM^«  in  C.  B.  75.  Mich.  6  Geo.  2.  Fagget  v« 
Van  Thiennen. 


(F.  a)     Mifnofmer  and  other  DcfciEls   in  Venird  see(B)i». 
Fac.     Hab.     Corpora    and    Diftringas    Rolls^  35,36,' 37' 

«aended,  t\:ai 

9y  10,11. 

i.TN  writ  of  entry  z  juror  was-  ntumei  by  name  of  J.  Hody  (SJIlJj*^^^ 
A  and  in  the  habeas  corpora  he  was  named  J,  Horde^  and  Br.  Retom 
upon  him  the  iberift'  returned  nihil,  and  when  the  default  was  ^^  Brief, 
perceived,    they    awarded    a    new   hab.    corpora  by  the   right  P*-49-citcf 
aaiae^  and  the  flxerifF  was  not  amerced  ^  for  now  no  default  is 
in  him,  quod  nota,  and  therefore,  as  it  feems,  the  roll  Jhall  be 
^nnendgd.     Br.  Amendment,  pi.  37.  cites  19  H.  6.  39. 

2.  Procifs  continued  againft  the  jury  till  the  diftrefs,  and 
ijptes  returned  upon  W.  N,  10  s.  and  the  writ  of  diftre(s  and  all 
tnc  reft  of  the  procefe  was  R,  N.  and  by  this  name  he  was  de- 
manded, and  the  under-flierifF  who  made  the  panel  was  exa- 
mined,  who  faid  that  R.  N.  vi^as  warned,  and  is  the  fame 
perfon  that  he  intended,  and  that  his  clerk  had  miftaken  the 
ifliies,  by  which  ex  licentia  curiae  the  under-fherifF  amended  the 
name  and  retured  the  ijjites  upon  R.  JV.  Quod  nota.  Br.  Amend- 
ment, pi.  39.  cites  22  H.  6.  35. 

'  3.  Li  venire  facias  in  debt  a  Juror  was  named  W^  B.  and  the  ha^  \Vhtrt  tb* 
teas  corpora  was  J.  B.  and  the  merifF  diftrained  W.  B.  and  the  opi-  fli^riff  re-' 
iiioa  was  that  the  procefs  againft  the  jury  was  difcontinued  and  f  967  1 
could  not  be  amended,  contrary  of  mijcontinuancey  note  the  dif-  ^  ^ 
krciKC,     Br.  Amendment,  pi.  92.  cites  27  H.  6.  5.  turnedyfi? 

im  iU  venire  facias^  and  in  the  Sftuji  T,  B,  there  upon  examination  as  above,  if  the  very  juror  was 
fummonedr  and  it  U  only  the  negligence  of  the  iherUf,  and  that  bU  intent  was  to  return  him,  this 
thall  be  amended.  Br.  Amendment,  pi.  51.  cites  37  H.  6.  la.-  -Br.  Retorn  de  Bciefs,  pi.  58. 
Cites  9*  o* 

A  juror  was  J*  B,  im  the  fMmel,  and  R.  B«  in  the  habeas  corpora,  and  upon  the  examination  of  the 
iheii^  it  was  amended  according  to  the  vefiire  facias,  becaufe  ir  was  one  and  the  fame  perfon,  an<| 
|bey  have  .good  autbui-ity  to  amend  the  miJprjJuH  ofthejberiffas  well  as  of  other  minifber.  Br* 
Amendment,  pi.  47.  cites  9  £.4.  14.  perbanby. 

4j  In  debt  they  were  at  iflue,  34  were  returned  upon  venirefddasj  Br.  Difcon- 
^uvl  uppn  the  habeas  corpora  and  in  all  the  other  procefs  one  was  p"^*2*  *'f 
mnittedy  by  which  all  aher  the  venire  &cias  was  held  voio,  and  could  .  che«\  g! 
IKH  be  amended,  and  therefore  a  new  habeas  corpora  was  awarded 
upon  the  fame  venire  facias,  and  the  tales  was  taken  alfo  void ;  and 
natwitfaftanding  the  array  of  the  principal  was  aflSLrmed  it  was  alio 
ypid,  and  ihall  npt  m^ke  parcel  of  the  record,    An^  ;be  plaintiiF 

E  e  4  prayed 


3^1 
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Br.  Retom 
de  Briefty 
jtU  58. 
€ic«s  S.  C* 


prayed  new  tales  and  was  denied ;  for  it  is  no  otfacrwtfe  now  but 

as  if  the  venire  facias  had  been  now  returned,  and  ail,  done  after  it^ 

h  void.  Nota.  Br.  Amendment,  pi.  10.  cites  34  H.  6.  20. 

Br.  Retom        5.  In  infbrmatidft  j  at  the  diflrefs  returned  three  of  the  jury  wh§ 

4e  Brief,  pL  ijDere  firft  returned  were  left  outj  and  the  jury  remained  for  default, 

2.0^'^       unleis  thofe  three  might  oe  demanded  and  (worn.    And  the  cooit 

by  advice  of  C.  B.  examined  the  ftwrijfj  upon  which  it  appeared  thet 

it  was  his  negligence^  and  that  they  were  fumnumed^  and  that  bis  in- 

tent  was  to  have  them  returned^  by  which  the  three  jurors  were  exO" 

mined  if  they  were  fummoned,  who  faid.  Yes,  and  this  by  the  bai- 

lifF  of  the  hundred  of  C.  in  pain  of  40  s.    And  it  was  amended,  for 

it  is  mifprifion  of  the  fherifPs  cleric^  and  fo  within  the  ftatute.    Br. 

Amendment^  pl*  5'-  ci^es  37  H.  6.  I2. 

6.  Where  tiie  Jheriff  returns  o£lo  tales  upon  writ  of  decern  falesy 
there  upon  fuch  examination  and  negligence  found  it  (hall  be 
amended^  and  the  (KerifF  fhall  be  demanded  and  fhall  have  the  writ 
again,  and  fhall  amend  it,  and  fhall  bring  it  into  court  again.  "Br. 
Amendment,  pi.  51.  cites  37  H.  6.  I2. 

7.  liihtjurata  is  wrong  and  the  habeas  corpora  right  the  judges 
cannot  proceed  -to  trial,  but  they  may  make  the  fherifF  amend  it, 
and  then,  &c.  Per  Yelverton  and  Hutton.  Litt  Rep.  253.  in  cafe 
of  Blackamore  v.  Clotworthy. 

8.  The  plainttfFin  replevin  had  a  venire  facias  in  A£ch.  termre* 
turnable  in  HilL  and  afterwards  in  HilL  took  an  alias  returnable  in 
Pafch.  andfo  awarded  it  in  the  roll  of  Mich,  to  the  intent  the  trial 
fhould  not  come  on  at  the  aflifes  in  Kent ;  but  the  court  upon  the 
prayer  of  the  avowant  defendant,  amended  the  roll,  it  being  awarded 
in  the  fame  term,  and  ordered  the  alias  returnable  the  lame  Hill, 
term.     Goldfb.  31.  pi.  3.  Mich.  29  Eliz.  BofTe  v.  Hawley. 

9.  If  the  venire  facias  has  an  ill  tejle^  or  an  ill  return^  or  is  ituirf* 
ingy  this  is  aided  by  the  flatute  after  verdift.  Held  per  cur.  Crow 
E.  257.  in  pi.  33.  Mich.  33  &  34  Eliz.  B.  R. 

10.  The  patul  of  the  jury  was  annexed. to  the  venire  facias  but  w 
return  was  endbrfed  thereon,  or  any  Jheriff  named^  but  the  poflsa 
mentioned  the  return  to  he  by  the  jhertff'^x  mandatum  jufKc' ;  this  is 

iccaufe  the  not  remedied  by  any  ftatute.     5  Rep.  45.  Mich.  35  &  36  Eli^ 

|io£  endbrfed  on  the  diflrlngas;  per  tot.  cur.  it  wa;  held  nor  amendable,  and  not  aided  by  any  ftj^ 
tutc.     Cro.  J.  18S.  Mich.  5  Jac.  B.  R.  Holdefwortli  v.  Sir  Stephen  Pro£tor. 

[*  j^^   T  But  where  the  (UJIrin^ai  was  bloKki  anim  retum  or  namn  cftlxJI^t'iffiYiitTtXth  ^"^  **• 

3    nr  J     Hftmrt  facias  was  well  returned  and  bad  the  name  of  th«  Iher  iff  thereto,  the  court  bdd 
it  amendable ;  and  fo  held  that  it  differed  from  Rowland's  cafe ;  for  there  the  fberiffi 
name  was  wanting  upon  the  venire  facias,  which  guides  the  rtft  of  the  proctfs.  CrOw  J.  443.  pL  iS« 
Mich.  15  Jac  B.  R.  Chuixher  ▼.  Wright.—— S.  P.  Cro.  J.  528.  in  pi.  5.  per  cur. 

11.  Upon  awarding  a  venire  &cias  upon  the  r«ll,  the  day  of  the 
return  was  omitted  on  the  roll.  This  was  afSgned  for  error,  fed 
non  allocatur  after  verdift.  Mo.  710.  pi.  993.  Mich.  38  &  39  Eli»* 
Dickenfon  v.  Shere. 

12.  Error  afligned  was  that  there  were  but  23  of  the  jurors  names 
returned  upon  the  panely  and  that  the  trial  was  by  10  rfthem  andt 
talcs  men  5  but  becaufe  this  default  was  in  the  retum  of  the  jurors 
names  upon  ibe  hab.  corp,  ana  not  upon  the  ven.facn  in  which  ^t 
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were  24  names  it  was  ordered  to  be  amended.    Cro.  EKz.  586,  ^urmd,  and 
pL  17.  Mich.  39  &  40  Eliz-  Pawlett  v,  Chriftmas.  '^'r«'  ^ 

thtfrwcipal  panel,  and  %  of  the  iulfi ;  upon  conference  with  all  the  judges  of  both  Serjeatits-luns, 
the  gieaier  part  of  them  conceivcil  this  lo  be  only  a  mifretum  of  Hie  ihenif,  and  fo  aided  by  the 
fiatute  iSEliz.  14.  and  adjudged  ;tccorJJngly.  Cro.  C.  213.  pi.  11.  Trin.  7  Car.  i.  B.  R.  Saokitt 
T.  Stocker.  Jo.  245.  pi.  4.  S.  C.  and  there  is  no  difference  in  tales ;  for  it  is  the  default  «f  chft 
flwrilf^  and  a-vtrdiA  by  12 ;  by  3  juftices,  Crooke  e  contra;  and  judgment  accordingly. 

13.  In  ijeihnent  it  was  moved  in  arreft  of  judgment  that  the  ven,  G.  HUt  of 
6.  was  ad facte^id*  jurat^  In  placitg  tranfgrejjionisj  whereas  it  ihotdd  ^enti<Mis* 
be  in  placito  tranfgrejjionis  6f  ejeSiionis  firma  \  the  court  held  this  s.  P,  anti 
not  amendable/ for  non  conftat,  but  that  there  may  be  an  aftion  of  fecnnstoin. 
trefpafs  depending,  and  that  this  ven.  fac.  is  awarded  thereupon ;  *«°^^C. 
and  though  it  was  laid  that  ejedment  is  only  a  plea  of  trefp^s  in 

its  nature  yet  the  a£Uons  are  feveral,  and  tlierefore  the  ven.  fac. 

ought  to  be  accordingly.     Cro.  £•  622.  pi.  14.  Mich.  40  &  41  • 
Eliz.  B.  R«  Clerk  v.  Clerk. 

14,  In  debt  the  venire  facias  was  awarded  bearing  tifleafier  the  S.C.  cite4 
judgment^  (it  being  dated  a  year  after ;)  but  held  that  it  being  after  ^  ^T^ 
verdi^and  the  trial  is  upon  the  diftringas  with  the  nifi'prius,  fo  as  Raym. 

if  no  venire  at  all  had  been,  the  ftatute  would  have  helped  it,  and  R^p- 1066.. 
itihallnot  be  intended  that  this  was  the  venire  in  this  fuit;  nor  *"<*^'t- 
would  the  court  take  it  to  be  the  venire  in  this  fuit,  though  certi-^  fcience  of 
fied  to  be  fo^  but  rather  that  there  was  no  venire  at  all,  [and  then]  the  derk  10 
the  trial  and  judgment  thereupon  are  good.     But  they  held  that  {"iJ^^J?® 
the  tefte  of  a  venire  &cias  can  never  be  amended,  but  the  return  other  day 
thereof  may,  becaufe  the  roll  warrants  it,  and  this  being  variant  than  the  ' 
from  the  roll  may  be  amended ;  but  the  rolls  make  no  mention  of  ^?^  °^ 
the  tefte,  as  2  Ma.  D.  I2i«  fo  the  judgment  was  affirmed.     Cro.  was7i^l« 
£.  820.  pi.  15.  Pafch.  43  Eliz.  B«  R.  Carew  v.  Mercer,  ought  to 

know  that 
the  writ  ihould  be  tefted  when  the  court  awards  it ;  hut  fays  that  the  later  books  have  gone  coo* 
tfiry  to  this  cafe  of  Crooke,  where  the  writ  was  an  ill  writ.  As  if  telted  out  of  tens. 

15.  After  verdift  exception  was  taken  that  the  appearance  and  Venire  fa- 
ijfue  were  in  Hillary  term  I  Jac.  and  the  venire  facias  to  try  the  ^]^^^ 
iffue  was  dated  Jan,  23.  which  was  before  the  appearance  and  the  {htap^m 
iflue  \  but  the  roll  was  right.    The  court  held  it  was  amendable ;  anct  oftbt 
ioc  the  ven.  facias  Ihall  be  amended  by  the  roll,  which  is  the  war-  <^/««*w « 
rant  for  it,  and  fhall  be  made  fubfequent  to  the  ifTue.     Cro.  J.  64.  ^^i^t© 
pi.  3.  Pafch,  2  Jac.  B.  R.  Dolphin  v.  Clark,  be  naught; 

Cited  Nof 
5S.  as  the  cafe  of  Moutton  v,  Hall.-^— Mo.  465.  pL  657.  cites  S.  C.  adjudged  that  it  is  errornot 
remedied  by  tlie  ftatute. 

It  wa$  aifigned  for  error  in  ejeftment  that  the  iflue  was  joined  Trin.  2  Car.  and  the  vtn.fa,  henrs 
iau  4  die  Maiiy  which  was  before  the  ijjue  joined,  and  upon  a  certiorari  upoix  diminution  alleged,  it 
was  certiJteA  that  the  venire  and  diftringas  were  of  the  xlate  of  4  May»  which  was 
after  Eailer-term.    Sed  non  allocatur ;  for  it  is  but  mif.fuing  of  the  procefs  at  the     T   ^f\tt  ^ 
mofty  and  the  conrt  ftiail  intend  there  was  another  venire  facias^-  according  to  the    1,  3    5  J 
roli  of  awarding  the  venire  faciasi  and  the  mifdaiiog  of  it  can  caufe  no  ftop  of  the 
judgment,  ivherefore  the  trial  is  good,  and  judgment  was  affirmed.    Cro.C.  90.  pl.T3«  Mich. 
3  Car.  in  Cam.  Scacc.  Moor  v.  Hodges.— -The  cafe  of  Hodges  v.  Moor  is  in  feveral  books ;  aad 
though  by  the  time  it  feems  to  be  S.  C.  yet  S.  P.  does  not  appear  in  any  of  them#        •    \; 

i6#  A  diftringas  was  awarded  a  kng  time  afier  the  trtaly  yet  the 
foN  being  good)  it  was  amended.    Cited  by  Tanfield  J.    Cro.  J. 

jfe*  in  pU  16.  U,.         * 

l^.  The 


365  dmendmenr  [and  jeofidis.} 

Tbe/srvfti  i^.  Tlicveii.  fiirias  was  it  vkinMit  /ibit^n^  where  it  ftooU 
"^^^  have  been  ^  £1^  de  Hartford.  It  was  held  b^  all  the  judges  aad 
SnTf*  n.  barons  to  be  ill ;  for  Caftrum  Hartford  is  a  iiftin&  naun  tfm  fka^ 
vii^t  fn^  as  Manerium'  de  D.  and  fo,  as  it  was  laid^  are  all  the  precedents 
^LbfM  ^^^^^  things  are  alleged  to  be  done  apud  Caftrum  Ebor.  apud 
€orfora  wM  Caftnim  Korwic.  there  the  ventus  ar$  dt  cafirt,  Qxo*  J.  239* 
mpud  GmitU  Pafch.  8  Jac.  Cuningham  v.  Hare. 

AtkA  Yelfcrtoo  and  Rutton  held  the  trial  void;  fnr  the  judge  thit  fliaH  fit  at  the  caftle  liail  o« 
warrant  to  take  this  trial ;  and  fo  coram  non  jtidicey  and  they  held  it  nor  amendable  now  after 
trial.    Litt*  Rep.  %si^  Pafcb.  5  Car.  C.  B.  Blackamore  ▼.  Cintworthy. 

Cpr>.j.  7?6.  i8w  In  treipafs  up6n  the  general  iiTue  pleaded,  Me  oafy^tU 
baugh  v!r°'  jiirsri  jf  the  principal  panel  appeared  at  the  aJJUeSy  and  upon  the 
Woodiey,  prayer  of  the  plaintiff  a  tales  was  awarded^  znamcjheriff  returned 
S.C.fcS.P.  a  paml^msyyiz.  Nomina  decern  taliuniy  afid  undtr  it  he  rftumed 
cofSimdy.  ^*'  »<»»wx  ^11  jurors*  It  was  rcfolved  that  this  was  only  a  mif- 
^Thoush  prifioo  of  the  flierifF,  and  Ihould  be  amended  bv  puttis^  out  the 
tfteftatate  word  (decern)  and  then  the  title  would  be  gooa  and  formal.  lO 
U^i^      Rep.  loa.  Mich.  lo  Jac.  Denbawd's  cafe, 

which  gives  the  tales,  mentions  the  adding  it  to  thofe,  (viz.  in  the  plural  noaber^)  yet  by  the 
equity  of  that  Aacute  it  Osali  be  granUd  for  one-  The  liaKute  is  for  the  advancemeoc  of  yoAvA 
Jepk.239«  pi*  94*  S.C. 

*ciwnl.  i^.  In  trejpafs  of  taking  goods  in  W.  the  dtfwdant  jttfi^  ij 

T^^Tiic.         ^^  cnjlom  efihe  manor  of  T,  and  the  venire  facias  was  awaur«d  Di 
BtDks  r.       wcineto  de  tP^,  ^  manerio  de  T.  but  die  fherifF  returned  hb  ponnd 
Baxkefy       De  vicineto  de  W.  oidy;   This  was  denied  to  be  amended,  though 
b^'not       5*^^"^^  moved  that  the  award  by  the  roll  was  De  vicineto  de  W. 
Ittiembblr;  and  the  manor  both,  and  that  the  venire  facias  might  be  amended 
by  the  roll;  for  the  venue  (hould  not  be  fronbW.  at  all^  the  ttik* 
ing  being  confefied  on  both  fides,  and  fo  required  no  trials  but 
the  thing  in  difpute  was  the  cuftom  only,  and  though  the  roll  had 
been  right  de  manerio  only,  fo  that  the  venire  facias  might  be 
amended  by  it,  yet  when  it  appears  that  the  trial  was  not  had  b; 
fuch  a  jury  as  the  roll  and  the  law  required,  die  venire  fiicias  fliaB 
not  be  amended.     Hob.  77.  pi.  97.  Banks  v.  Parker. 
Butt  55*  20.  Venire  facias  was  made  in  this  form,  (viz.)  Liberos  &  Le- 

|-^^*^  jB;aIes  homines  de  B.  and  it  (hould  have  been  de  vicineto  de  B.  and 
Botappear.  ^  ^'^^  notwidiftanding  held  good,  and  amendable  by  the  tcH  i  hr 
m-Jj^ixL,  it  fliall  be  intended  th^t  the  jurors  are  inhabiting  in  the  town  of  B. 
A  3ul-  although  the  iheriff  returns  the  jurors  of  other  places,  and  none  of 
G^IJ'  them  are  named  of  B.  and  the  ven.  facias  was  returned  bj  A,  & 
S.C.  but     Ar.  without  naming  him  Vic.  and  it  was  amended  by  the  couit. 

S.P.  does     Brownl.  4.3.  Bullen  v.  Jervis. 
not  appear*  ^"^  "^ 

21.  The  court  refofed  to  amend  a  penire  facias  which  was  e^ 

hum  irevcy  diough  the  Jberiff*s  name  was  to  the  panel  y  hmt  ^ftt 

iheiiiFiq)on  the  venire  &cias  had  returned  that  the,  execution  y^AH 

I  3^^  J  **^  ^^  appear  in  a  certain  panel  annexedy  &c.  and  had  not  pmt  tic 
name  to  the  writ  of  yen.  &cias^but  to  Ac  panels  it  (hould  have  been 
amended.    Brownl.  43.  Trin.  15  Jac.  4non. 

In  debt  the      jj.  Bill  im  filed  Si  Atcrcurii  prox'  poft  oetah,  Puf^y  whidi  w« 
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Ac  la^i^  (f  Feb.  and  the  venire  fycm  bore  date  la  Feb.  which  was  jdnt^^af^k. 
iw9  days  befire  the  fling  the  biUy  and  fo  before  any  tfliie  coultf  be  "Ga»-  and 
joined.    This  vns  affigned  for  error ;  but  all  the  juftiees  and  ba*  fJiasTer- 
roflsheldy  diat  this  is  as  if  there  had  been  no  venire  facial}  foe  it  ttftedcobe 
canobt  be  intended  a  ven,  &cias  in  this  afUqn,  which  was  not  dicn  '" 'i?^ 
commeoced,  and  is  contrary  to  the  roll,  which  mentions  it  to  be  ^^j  ,^^ 
aiwarded  after  ifilie  joined ;  and  though  in  the  a£tion  (which  being  P^cb,  ao 
joined  the  fame  term,  and  by  the  fame  roll)  the  award  was  of  a  ^'i^**^ 
venire  £)cias  returnable  alfo  die  Mercurii  poft  o£b|>,  Puriikat  Iffimed  br 
(which  was  the  day  that  the  bill  was  iUed  and  be  pleaded)  yet  it  error,  k 
vas  held  good  enough,  and  the  judgment  affirmed.    Cro.  J,  458b  T^^^^" 
pL^.  Hill,  15  Jac,  in  Cam.  Scacc  Marfham  v.  Bulwer^  ^^  i^l^ 

hf  the  ftat.  18  EUi.  14.  as  if  there  bad  beeo  no  fuch  writ,  becaufe  it  w:is  impoffibk  that  this  flumid 
betbe  writ  io  that  aflion.  Allen  20.  Trin.  23  Car.  B.  R.  Brown  ▼.  Rvering^  ■'  Cro-  C.  90.  pi.  X|* 
Ifore  V.  Hodgesy  in  the  Exchequer-chambeo  Mich.  3  Car.  S*  P. 

23.  Where  the  venire  facias  is  go$dj  and  well  retumedi  a  fiiult  ^  ^«  ▼«* 
in  the  diftringas  JbaU  be  amended  by  it,  by  the  flieriff,    Agrctd  per  ^^^^tZ$ 
fot  cuTf    2  RoU.  Rep.  iii.  Trin.  17  Jac.  B.  R.  Anon«    And  jury  is 
Browne  iaid  that  fo  it  had  been  adjudged  before  in  Wrigbt^s  cafe.      ^^^  ^^^ 

genter,  and 
io  the  diftriogas  CarpenUr^  and  it  was  ftayed  for  this  fault.   Sty.  374.  Trin.  1^53*  in  KitchiDman^; 

Io  J€k  it  was  moved  in  arreft  of  judgmenCf  that  the  difirifigas  was  vLfitl  a  hitmkf  and  the  word 
(DditiJ  cmit/d,  fo  it  was  diibiogas  in  another  caufe ;  but  held  per  cur.  that  this  nuas  as  no  tSfiriagat 
«t  aJI,xnd  (b  aided  by  the  verdi^,  and  amendable  ;  but  an  ill  diflrinj^as  is  not.  s  Salk.  454*  pl«  T« 
Pifch.  4  Ann.  B.  R.  Bullock  v.  Parfons.— s  Ld.  Raym.  Rep.  1143.  ^'^'  and  the  whole  court  heM 
Vhe  diflriogas  amendable,  and  gave  judgment  for  the  plaintiff. 

24.  In  ejcftment  againft  two  defendantsy  they  both  pleaded  Not 

Guilty.     Xhe  award  upon  the  roll  was  againjl  both*     The  hab*  .    .  •  ; 

(orp.  was  again/i  both.,  but  the  ven.fa.  again/1  one  of  them  only.  .,      "j. 

The  plaintiff  had  a  verdiA  againft  both.  The  court  held  it  amend*  y  i\  ,  , 

^Ic,  and  to  be  made  agreeable  with  the  plea-roll,  which  was  inter  y  . ' 

partes   prxdiiSias,  and  the  omiflion  here  is  only  vitium  cleric!*  /    • 

SBuIft.  -211.  Mich.  I  Car.  B.  R.    Cranfieid  v.  Turner  &  Gol-  « 

|ins. 

25.  In  the  ven.  facias  there  were  but  22  jurors  retunted^  and  in  Jo.i^i.'^  , 
the  hah,  corp.  there  were  24,  {vi%.)  the  23  returned  on  the  ven.  fa.  ^  Fin«  V?  . .; 
and  one  W.  Z.  who  was  fworn  with  ii  rf  the  others^  vnid  the  iffue  ^^di„^    ' 
vas  tried  by  them.     The  court  delivered  their  opinions  feriattm^  ly. 

that  tins  was  a  mantfeft  error,  and  not  aided  by  any  of  the  ftatutes^  <^-  Hiit<  of 

nor  can  it  be  aided  by  examination  of  the  fherifF,  and  fo  reverfed  s.'c!-2Ir 

the  judgment  in  C.  B.   Cro.  C.  278.  pi.  18.  Mich.  8  Car.  &.R.  Butwher» 

Fines  V,  Norton,  *3  only 

wcrere- 
taatd,  whercoC  i%  appeared  and  gave  their  verdidl,  it  was  refolded  upon  gntt  dahbeMdoD,  that 
it  was  rem^ipd  by  the  18  Eliz.  cap.  14.  5  Rep.  37.  a.  Pafch.  31  £U:^.  B.  R.  Gardiner'^  caie. 

26,  Upon  f  motion  in  arreft  of  ju%nent  it  was  infifted^  that  the  *•  ^*  ^^^ 
flaj  ntwhich  ths  ajfifes  were  to  be  heldj  and  the  place  where^  f/Sitn  left  ^^JJ^^^ 
ma  of  the  dijiringias^  and  fo  a  mif-trial.  Sed  per  curiam,  if  there  and  fays  it 
had  jyetnno  dSftringas  the  trial  had  been  good)  becaufe  dte  warrant  is  ufuai  in 
ID  try  the  caufc  is  ih^juraia^  and  that  being  right  the  diftringas  ^^^^^ 
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writs^the  fiaJl  be  amended  by  it.    3  Mod.  7&.  Pafch.  i  Jac.  2.  B.  R.  Jack- 
Gab.'Hir  fon  ^-  Warren. 

of  C.  B.  1 33*  S.  P.  and  feems  to  intend  S<  C. 

r  s^T  1  ^9*  ^^  there  he  fuch  a  fault  in  the  venire  as  makes  it  a  perfeff 
ntdltty^fo  that  it  has  no  relation  to  the  caufe^  yet  if  there  be  z  good 
dijiringas^  that  being  dne  of  the  jury  procefles,  the  omifBon  of  the 
former  is  cured)  for  the  omiffion  of  .any  judicial  writ  is  aided  by 
the  ftatute,  and  a  vejiire,  that  is  a  nullity,  and  has  no  relation  to 
the  caufe,  i^  as  if  there  had  not  been  any,  and  fo  of  a  diftringas 
where  there  is  a  proper  venire.    G.  Hift.  of  C.  B.  134. 

30,  London  was  in  the  margin^  but  in  the  body  of  the  declaration 
the  venue  was  laid  at  Tame  in  Oxfordjhire^  and  tried  there,  and  ob- 
tained a  verdift  ;  defendant  moved  in  arreft  of  judgment^  for  that 
the  venire  &cias  being  awarded  to  the  iherifFs  in  the  plural  num- 
ber muft  fignify  the  fheriffs  of  London,  and  the  court  muft  take 
judicial  notice  that  there  is  but  one  iheriiFof  Oxfordfkire.  Per 
cur«  had  there  been  no  proper  venue  in  the  body  of  the  declaration 
the  margin  mud  have  been  reforted  to,  but  in  this  cafe  the  margin 
mtjft  be  r ejected \  the  word  (fheriffs)  for  (iheriif)  is  amendable,  and 
here  the  ven.  fac.  is  returned  by  the  fherift'  of  Oxfordihire.  Barnes's 
Notes  in  C.  B.  343.  Trin.  11  &  12  Geo.  2.  Sheers  v.  Bartlett, 

31.  It  is  conftant  practice  to  leave  a  blank  in  the  record  of  the 
nift  priusfor  the  return  of  the  ven.  fac,  and  the  award  of  the  ven. 
&c,  is  no  part  of  the  iUue,  and  is  amendable  by  the  ven.  he.  it- 
felf.  Barnes's  Notes  in  C.  B.  345,  346.  Pafch.  12  Geo.  2.  Brpa 
V,  JSmith. 


Astovari.  (Q.  a)     Mifnofmcr,  and  other  Defaults  in  Records 
(Y)  of   Nifi   Prius,    Pofteas,    and    other    Records, 

amended, 

JSr. Amend-  X.  TN  trefpais  they  were  at  ijfue  upon  villeinage  regardant  toet 
mcnt,  pi.  X  manor  in  a  foreign  county^  and  pais  awarded  of  the  foreign 

and  cites  <ounty  by  aJJ'ent  of  parties-^  and  becaufe  the  words  (ex  affenfufar- 

S.'c tium)  were  not  entered  in  the  record^  it  was  amended  in  another 

Br.Vifne,  term;  quod  nota,     Br,  Record,  pi.  11.  cites  44  E.  3.  6. 

pl.  15.  cues  ^   .  '  *^  -r-r         .#  . 

S.C*T ...  .  , 

Br.  Error,  %.  All  tbi  term  in  which  judgment  is  given^  or  roll  madey  mc  rr- 
P'-^^*  <^»^«*  cord  is  in  breajl  of  the  jujlices^  and  they  may  change  it  if  it  ba^ 
^^'  •  tered  contrary  to  truths  or  if  tales  be  awarded  and  marked  upon  the 
Br.AxneDd-  fcrowlc,  and  not  entered  in  the  roll,  or  fialfe  Latin,  &c.  Aey  naf 
ment,pi.32.  amend  it  the  fame  term,  contra  in  another  term;  for  then  the  roO 
T^^Lc'}'  i$  the  record.  Note  ths  diverfity,  Br.  Record^  pL  20.  dtes 
'   '  *     7  H.  6.  30. 

g.  Where  damages  in  the  record  are  lOoA  and  die  nifi  frius 
end  the  verdi£i  is  ToJ.  yet  the  plaintiff  (hall  recovers  for  dus 
daes  not  (hangi  the  ijfuc,     Br,  A^^^i^a^^^^  P^*  I^l*  ^^^  IQ  H.  7»  ^ 

^  Where 


\ 
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^.  Where  ijiign  is  cajf  afier  tjfue  unde  judicium^  where  it  (hould 
be  uTidejuratay  or  e  contra,  this  fliall  be  amended;  for  that  which 
is  tfncordfh^l  be  amended.  Br.  Amendment,  pi.  113.  cites  10 
H,  7.  25. 

5.  Where  the  record  is  entered  othenvife  than  the  papers  are^ 
"riicre  by  examination  of  .the  clerk,  and  view  of  the  papers,  it  may 
be  amended.     Br.  Amendment,  pi.  113.  cites  10  H.  7^25. 

6.  In  alTumpfit  it  was  found  for  the  plaintiff,  but  in  the  poftea  Cro.E.455. 

the  verdift  was  not  certified  that  the  jury  found  that  the  plaintiff  P^  ?•  ^^^ 

fujlained  damage  by  reafon  of  the  nm-performance  of  the  ^ronufe  m  ^l\^^ 

the  payment  of  the  money,  for  which  the  plaintiff  had  judgment,  hut  S.p/ 

but  the  court  ordered  the  poftea  to  be  amended,  and  affirmed  Joes  not 

the  iudgment.     Mo.  689.  pi.  952.  Pafch.  36  Eliz.    SackJford  v,  3JU*^/^ 

Phillips.  s.  c.  but 

S.  P.  does  not  appear* 

7.  Error  to  reverfe  a  judgment,  for  that  the  writ  of  enquiry  was  f  -*58  1 
direded  to  the  (heriffs  of  London  quod  inquirat^  when  it  fliouid  be  ^ 
quod  inquirant.    It  was  ordered  by  the  court  to  be  amended,  for 

it  was  but  the  de&ult  of  the  clerk.     Cro.  Eliz.  657.  Trin.  41 
Eliz.  fi.  R.  Lewfon  v.  Rudlcfton. 

8.  The  plzintiff  declared  for  a  tnfpafs  done  12  Jan*  45  Eliz. 
and  the  record  of  nifi  prius  was  ofz,  trelpafs  12  Jan,  25  Eli%,  The 
verdi£l  found  the  defendant  guilty,  prout.  At  the  day  in  bank  the 
plaintiff*  prayed  amendment  of  the  record  of  nifi  prius,  but  the  court 
hdd  it  not  amendable.     Mo.  681.  pi.  935.  Anon. 

9.  In  ejedtment  the  dijiringas,  was  between  Richard  Fowkes  ^®^l«  ^«P* 
and  John  Childj  but  the  panel  annexed  between  Richard  Fowkes  s^c.^anO*' 
and  kViUiam  Child;  the  truth  was,  there  w^re  two  records  of  nifi  Dodcridg© 
prius,  the  one  betwc'cn  Richard  Fowkes  and  William  Child,  and  ^^*^  that  ic 
the  other  between  Richard  Fowkes  and  John  Child,  and  the  b^^"  "„]. 
Jheriff  by  mifiake  annexed  the  panel  between  R.  Fowkes  and  Wil-  ed,  but  the 
Jiam  Child,  to  the  diltringas  between  R.  F,  and  John  Child  j  but  qucftion 
x^'fAytA,  that  It  was  aided  by  the  ftatute  of  jeofails,  and  was  as  if  ^^i'*^f!** 
there  had  been  no  writ  at  alL     Cro.  J.  396.  pi.  i,  Pafch.  14  Jac.  aotgood 

Fowks  V.  Child.  without  any 

amend- 
mcnr,  and  after  at  another  day  ir  was  rulpd  not  to  be  any  Writ  in  judgment  of  law,  and  aided  by 
(tieliatute  of  jeof.iils.— — ;  iiuUl.  i^;^.  S.  C.  and. ruled  accordingly  by  3  J.  but  HaughtooJ*  dif* 
•icred  in  opiiijoo,  that  Che  tnai  was  not  gou4« 

10.  The  declaration  omitted  to  allege  the  very  day  on  which  the 
robbery  was  dorie^  for  he  (hewed,  that  it  was  committed  in  Oftober, 
when  in  truth  it  was  in  September.  It  was  moved,  that  the  record 
which  was  taken  out  for  trials  but  not  given  in  \to  the  clerk  of  afffe\ 
mght  he  nmeuded;  bccaufe  the  notice  given  to  the  hundred^  as  the 
record  isy  tOeuld  appear  to  be  before  the  robbery  j  and  the  court  or- 
dered it  to  be  amended.  Brownl.  156.  Trin,  15  J^*  Camblynv. 
Tendiing  (hundred). 

11.  When  a  record  is  removed  into  the  Kxchequer-chambef^  if 
there  is  a  fault  in  the  tranfcript  by  the  negligence  of  the  clerk^  the 
cdurfe  is  to  fend  f(ir  the  clerk  of  the  court,  and  amend  it  in  the 
ExchMucr-chamber  \  but  if  the  principal  record  whiph  remains  In 

court 


j68  amensment  [aod  jeofails.] 


Uidithi 


OQort  be  fdfe,  then  to  amend  it,  and  thereupon  to  aHege  diminutioiH 
and  upon  certificate  thereof,  the  tranfcript  fhall  be  alfi>  amenddi 
if  it  appears  to  be  only  the  negligence  of  the  clerk.  Cro.  J.  429. 
pi.  4*  in  a  nota  diere ;  Trin.  15  Jac.  i.  B.  R. 

Z2»  Trefpafs.     In  die  poftea  there  was  no  ajfociatim  U  thejitfilce 
ajffe  expreffed^  as  was  objected  there  ought  to  be  ;  but  Roll  Q.  J« 
tidji  that  this  is  the  fault  of  the  clerk  of  the  affife,  and  therefore  or- 
dered him  to  attend  and  fhew  caufe  why  the  poftea  ihould  not  bt 
amended*     Sty.  191.  Hill.  1649.  Poynes  v.  Francis. 
lb  B.R.  IS*  Writ  of  error  to  reverfe  a  judgment  upoii  a  mutuatus,  for 

^edaratioQ  that  the  memorandum  was  die  veneris,  occ.  which  was  before  fhi  iek 
^bo  d  ^^^^''^  ^^*  I^  ^'^^  moved  for  leave  to  amend  the  memonmduai, 
the  mmio.  ^^d  to*make  it  another  day,  that  it  might  agree  with  the  judgment; 
randum  but  per  cur.  it  was  denied.  4  Mod.  367.  Mich.  6  W.  &  M.  in 
:^  <>^        B.  R.  Rufh  v.  Tory. 

Tnn.  terra,  ' 

and  the  aflignment  was  not  till  November  following ;  and  it  was  objeded,  that  the  pbintitf  of  bh 
owolhewins  had  no  caufe  of  adion  at  the  time  of  the  action  brought :  the  plaintifFprayed  to  amend, 
and  it  was  oijcded  diat  there  was  nothing  to  amend  by ;  but  the  awrt  gave  them  leave  to  6le  a 
new  bill  as  of  Mich,  term,  which  is  inilead  of  the  origioal  writ,  aiid  to  amend  the  memoraDduia 
h^  that  bilL    G.  Uift.  of  C  B.  93. 

16.  Indebitatus  ajfumpjit  was  brought  againft  the  executor  ufm 
the  ajfumffit  of  the  tejiator.  The  flea^roU  waty  that  the  t^ator  m» 
.  aj/itmpfit ;  but  die  poftea  was,  that  the  defendant  non  afiiunpfit  ge- 
[  369  J  nerally,  and  verdidt  for  the  plaintiiF,  and  moved  that  the  potta 
might  be  amended,  and  it  was  granted ;  for  per  cur.  the  jury  have 
found  the  defendant  guilty,  as  the  plaintiff  has  declared,  which  is 
upon  a  promifeof  the  teftator,the  plea-roll  being  rights  but  if  die 
defendant  had  pleaded  Quod  ipfe  non  aflumpfit,  a  repleader  oogto 
to  have  been  granted.  Ld.  Raym.  Rep.  133,  134.  Mich.  8  W.  3. 
Walker  v.  Brooke. 

15.  Error  of  judgment  in  an  inferior  court,  the  plaintiff  had  a 
Tcrdxd  and  3/.  damages^  is.  cofts^  and  5/.  lox.  de  tncremento^  and 
judgment  that^  be  recover  the  afortfaid  fums  attingen*  ad  7  /.  &c 
The  court  faid  diey  would  not  fufter  them  to  amend  any  error  U 
knowkdge  or  (kill  by  dieir  minute-bo6k,  but  only  errors  infaSt  in 
the  record  by  the  minute-book,  if  it  appears  upon  examinadoQ  to 
have  been  originally  right  in  the  book,  and  not  made  for  this  puf" 
pofe.    6  Mod.  165.  P^cb.  3  Ann.  B.  R.  Gawdy  v.  Pickeridate. 

16.  Debt  for  money  lent  at  a  play  called,  All^fours.  The  de- 
fendant pleaded  Nil  debet.  The  plaintiff  in  the  record  of  mfi  frius 
omitted  the  words,  Et  prad"  quer'  fa  licet  [Jimiliter.']  After  venbS 
for  the  plaindff  judgment  was  arreued,  and  now  the  plaindff  moved* 
•that  the  record  of  mfi  prius  fliould  be  amended  by  the  original  re- 
cordy  and  die  court  granted  it,  for  d\e  omiffion  was  only  the  nuf- 
prifion  of  the  clerk.  Comyns's  Rep.  376.  pi.  187.  Mich,  to 
Ueo.  I.  C.  B.  Walker  y.  Lefter.  • 

17.  On  a  modon  to  amend  the  record  of  an  ijfue  of.Nul  tiel  rv- 
cord  by  the  writ  of  Jcire  facias^  ail  the  court,  after  mucb  dcfaBte^ 
were  of  opinion  that  it  midit  be  done,  and  ordered  the  amend- 
ment accordingly.  Rep.  ^  PraA.  in  C«  B.  76.  Mich*  6  Geo.  2. 
Hamfon  v«  Ch^berUin* 

18.  Tic 
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iS.  The  writ  of  haieas  ccrpsra  juratar^  beuig  wrofig  in  thi  dag 
^mfi  priusj  had  been  ordered  to  be  amended  i  and  it  was  mawd 
U  amend  the  jurata  in  the  rtcwd  rf  ntfi  frius^  The  court,  ato" 
cQofideiation«were  of  opinion  tha(  as  the  writ  was  amendable  by 
the  ftat.  *  5  Geo.  cap.  13*  and  was  amended,  and  the  day  of  niu  *  See  (R) 
prias  thereby  rightly  appointed,  the  jurata,  which  is  not  an  award  ^"P'^* 
of  the  court,  but  only  to  annex  the  proceedings,  and  which  is 
wrong  by  mifpririon  of  tiie  clei^,  ought  to  be  amended  and  made 
agreeable  to  the  writ ;  and  ordered  accordingly.  Barnes's  Notes 
of  C.  B.  8.  Trin.  7  &  8  Geo,  2-  Waldo  v.  Harifon. 

19.  Amendment  of  a  record  byftriking  out  the  entry  nf  a  view 
was  denied,  and  die  court  faid  fuch  alteration  could  not  be  made, 
unlefs  by  ibme  entry  to  amend  it  by.  Rep.  off  ra£l«  in  C.  6.131. 
Trin.  xo  Geo.  2.  CaftwriKht  v.  Gardiner^ 


(H.  a)     Mifnofmer  and  other  Defcdts  in  Verdidfcs, 

amended. 

I.  TN  ejeftment,  the  cafe  was  y.  W.  hijhop  ofG.  being  feifed  of, 
^  &c.  demifed  the  fame  to  the  plaintiffs  reciting  the  confirmation 
^the  dean  and  chapter^  but  that  was  of  a  leafe  made  by  R.  JF.  The 
Jury  did  not  find  that  the  dean  and  chapter  did  confirm  any  leafe  metde 
by  J.  IV,  but  they  found  exprefsly  that  J.  W,  made  a  leafe  of,  &c. 
tfi  the  plaintiff,  who  now  moved  that  the  confirmation  ot  the  dean 
and  chapter  of  a  leafe  made  by  R.  W.  mis;ht  be  amended,  and 
made  J.  W.  and  that  the  note  given  to  the  clerk  of  the  affifes  was,  f  yjO  ] 
that  they  intended  to  find  the  confirmation  exprefsly,  and  of  a  leaie 
made  by  J.  W.  But  the  court  held  clearlv  that  ^er  verdid  re- 
turned to  the  court,  it  cannot  be  amended  oy  any  fuch  fuggeftion ; 
for  then  ail  verdidis  may  be  prayed  to  be  amended ;  and  judgment 
for  the  plaintiff.  Cro.  £.  iii.  pL  8.  Mich.  30  &  31  £liz«  B«R. 
Mornington  v.  Trye.    • 

2.  After  judgment  in  aflault  and  battery,  it  was  afligned  for 
error,  that  after  the  words,  Per  facr amentum  proborum  W  legalium 
(bominum)  was  left  out.  Per  Coke  Ch.  J.  this  is  well  amendable, 
it  being  in  a  judicial  procefs.  3  Bulft.  208.  Trin.  I4jac.  Pipe 
V.  Alger. 

3*  In  debt  for  renty  the  pLsantiS  declared  on  a  leafe  of  copyhold  lands,  if  tbA  jurjr 
&c.  rendering  38/.  per  ann.  and  upon  a  leafe  of  freehold  lands  ren^-  Jindaca-taU 
dering  26  x.  per  ann.  rent  by  equal  portions  at  Michaelmas  and  J'Jf^yJj 
Lady-^dav,  and  for  i^l.  for  half  a  year  of  the  copyhold  and  los.  of  uncenainlf 
the  freenold  the  adion  was  brought.    Upon  Nil  debet  pleaded,  •»  <^/«* 
^tic  jury  fomd  for  the  plaintiffs  quoad  the  10/.  for  theJreehold\  and  "^^'f^ 
f$r  the  defendant^  quoad  the  K^Lfor  the  copyhold.    The  peftea  was  tri^\he 
retumeei^  that  it  was  found  for  the  plaintiffs  quoad  I  Or.  parcel  of  the  ciufe,  rr- 
faid  rgA  lOs.  and  quoad  the  19/.  reftdue  of  the  faid  19/.  loj.  that  ^^^^ 
the  deftndant  non  debet.    It  vn&  moved,  that  the  verdiA  was  un-  ^h^wH 
«crUm  which  eC^the  rents^  was  ippaid  \  but  the  juigey  before  vjhm  f^>»^  ^»  ^ 

tbt 


zyo  ^mentimenf  [and  jcofaiis.J 

floU  be  af-  tbi  ijjue  was  triiiy  nwumbering  that  the  jury  had  found  fir  ibe  ct^" 

S'^th^  me-  ff<ftJ^rint  fir  the  defendant^  ^ndfor  the  freehold  rent  fir  the  pUuntif, 

moiyofthe  by  the  rule  of  court  the  return  of  the  poftea  was  amended  ae- 

jndgc  and  cordinglv.    Cro.  C.  ?3iB.  pi.  25.  Mich,  o  Car.  B.  R.   Elliot  v. 

certain  as  the  jury  found  it.    G.  Hifl.  of  C.  B.  140. 

4.  Cafe,  &c.  for  words,  in  which  the  plaintiff  laid  a  coiloquiunt 
l>etween  the  defendant  and  one   T«S.  concerning  the  plainti£ 
The  ]\xry  fiund  the  defendant  guilty  offpeaking  the  words^  Modo  li 
Fomuiy  as  the  plaintiff' had  declared^  but  [as  it  Teemed  by  the  entry] 
did  not  find  that  J.  S.  fpoke  tlie  words  precedent,  and^  without  re- 
ference to  thefe  words,  what  the  jury  had  found  was  inienflblc; 
afterwards  it  appeared  tpthe  court  that  thofe  precedent  words  wert 
found  by  the  jury,  and  that  it  was  the  mifprihon  of  the  clerk  of  the 
aflife  in  not  entering  them  \  and  it  was  ordered  that  the  words  be 
inferted  upon  payment  of  cofts  to  the  defendant.     2  Jones  2  ii. 
Trin.  34  Car.  2.  B.  R.  Nailer  v.  Gierke* 
tA.  Raym.        ^.  Adjudged  that  a  general  or  fpecial  verdiEt  may  he  amended  by 
&^C^^d     '*'  notes  of  the  clerk  of  aji/e  in  civil  but  not  in  criminal  anions  \  a^- 
ibid.  141.      cial  verdi<^  may  be  alio  amended  by  the  notes  of  the  counfd  in  the 
^  P*  ^y       caufey  after  error  brought,     i  Salk.  47.  pi.  4.  Hill.  8  &  o  W.  t. 
ra",M.  bI:  the  King  v.  KeTt. 

cial  venli^  caondt  be  aroendvd  by  the  notes  in  felonfy>  as  it  might  in  civil  cafes.— -—The  fpeciil 
verdiA  may  be  amended  according  to  the  minute  or  note,  becaofe  tiie  mnute  is  the  iniUiidkins  taken 
ac  the  affifes  for  the  entering  it  up  ;  but  nothing  can  be  added  to  the  minute,  though  ncvtrj^finmfh 
proved  by  the  evidence,  becaufe  that  would  be  to  fubjefl  the  jury  to  an  attaint  for  a  UiBl  that  wii 
•ever  found  by  them  ;  which  is  contrary  to  juflice  to  do.    G.  Hift.  of  C.  fi.  139, 140. 

A  fpecial  verdiA  may  be  amcmied  by  notes  taken'by  the  clerk  at  the  trial,  or  on  |>roof  of  t!ie  cer- 
tatnty  of  what  was  then  given  in  evidence,  and  ruled  accordingly  on  payment  of  cofts.  8  Mod.  49. 
Trin*  7  Geo*  1. 17*2.  Mayhoe  v.  Archer. 

It  was  moved  for  a  rule  upon  theaJfMateto  givi  them  a  copy  nfthe  tmnutes  ef  a  ff^cial  verM,9.  BoC 
the  court  laid,  the  judge  that  tried  the  caufe  is  to  fettle  the  fpecial  veicfi^,  and  ilierefore  ths  pr^' 
per  w^ay  of  proceeding  would  be  to  take  out  zjlmnnom  to  wder  the  ajfodate  to  aitemd  btf^rt  tit  j'^ri 
and  if  he  does  not  attend  upon  it,  then  the  application  will  be  neceflary  to  be  made  to  the  couif. 
S9  reje^ed  the  motioo.    i  Baniard.  Rep.  in  B.  R.  191..  Trin.  z  Geo.  1.—— -v.  Revel. 

r  ^71  1  6.  In  trover  againft  15  defendants^  and  counts  that  the  goods  cam§ 
to  the  hands  of  all^  but  when  he  comes  to  the  converfion  he  omits  the 
name  of  one  of  them.  All  the  15  plead  by  nanu^^  and  evidence  given 
.  againft  all ;  and  judgment  for  die  plaintiff.  The  court  held  din 
dmiffion  only  vitium  clerici.  It  was  obje£ted  that  the  jury  couM 
not  find  the  15th  man  guilty,  but  only  as  the  plaintiiF  had  charged 
him,  and  that  was  with  trover  only ;  but  per  cur.  it  cannot  be  in- 
tended that  the  jury  would  find  him  guilty  of  nothing ;  for  finding 
goods  without  converting  them  is  no  crime ;  and  amendment  was 
ordered  on  payment  of  colls.  Ld.  Raym.  Rep.  116.  Mich.  8  W.  3. 
Smith  V.  Fuller  &  al'. 

7*  Information  was  in  the  Exchequer  for  felling  lace  andfiUty  &c. 
The  jury  found  the  defendant  guilty  as  to  tie  lace^  but  faid  noting 
as  to  the  filk.  Upon  error  brought  this  omif&on  was  af&goed| 
whereupon  a  motion  was  made  in  the  Exchequer  for  le^ive  to  amend, 
but  it  was  denied  as  not  being  amendable,  and  fo  judgment  rercried 
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In  the  Exchequer-chamber.     Ld.  Raym.  Rep.  324.  Hill,  g  Wi  3. 
Miller  V.  Tretts. 

8.  At  nifi  prius  before  the  lord  Ch.  J.  a  verdift  was  taken  by 
miftalcc  of  the  aflbciate  for  the  defendant  Jones  inftead  of  finding 
him  *  Not  guilty.     As  to  the  other  defendant,  a  verdid  was  foun<l  ♦  S<>  '5 »« »a 
for  the  plaintiff,  and  damages  200I.     Plaintiff  moved  that  the  re-  bjft^fcllii 
turn  of  the  poftea  as  to  Jones,  might  be  amended,  which  was  or-  mifprhiTed, 
dered  on  hearing  counfel  on  both  iidcs.     1'hc  return  of  the  poftea  ^^  'hat  it 
is  the  a<ft  of  the  Ch.  J.  and  muft  be  made  as  it  ought  to  be;  it  was  |^°"i**^>* 
urged  -by  defendants  counfel,  that  the  verdift,  as  to  the  other  de-  Ld  the 
fendant,  was  contrary  to  evidei\ce  ;  but  be  that  fo  or  not,  the  Vir-  (Not)  omit- 
di^  being  right  in  part  cannot  be  fet  afide.     Barnes's  Notes  of  '**' 
C.  B,  9.  Pafch.  8  Geo.  2.  Williams  v.  Jones  and  another. 

(I.  a)  Mlftakes  in  or  relating  to  Judgments^  amend- 
ed at  Common  Law,  or  Now* 

I-  pRamunire  in  B.  R.  the  judgment  was  entered  in  the  laft 
, .  ^f"'  ^^  *^  juft  ices,  did  not  remember  it,  and  it  was  «f- 
imdtn  the  roU  of  the  Jihzer  where  it  ought  to  be  in  the  roll  of  the 
prothonotary.  And  it  was  faid  that  they  cannot  amend  their  own 
<Jefault  m  judgment  m  another  term ;  but  if  it  had  been  in  proceft 
tocy  might  have  amended  it.     Br.  Amendment,  pi.  46.  cites  g 

2.  Record  of  writ  of  dower  was  certified  out  of  C.  B.  into  B.  R. 
by  writ  of  error,  becaufe  it  faid  that  the  baron  was  not  feifed  die  » 

jponJalium&  unquam  tnde  poftea ;  and  by  examination  of  the  clerk 
of  C.  B.  It  appeared  that  the  record  there  was  Nee  unquam  inde 
pojiea^  and  therefore  it  was  awarded  in  B.  R.  by  the  ftatute      Br 
Amendment,  pi.  79.  cites  22  E.  4.  46. 

j?h  ^'^'?l?''  ^  judgment,  becaufe  it  was  ^od  recuperet  verfus  Cro.  E.  97. 
A.  S.  and  did  notify  pradi£f.  E.  S.     All  the  juftices  agreed  that  l^'  '^'  ^-c- 

IrTs^jTcuftS"^ ''•  ''"^'■•^°^'' ''"  ^'  '-y-  -■!- 

iffiic  was  joined  that  J.C.  hoc  petit  quod  inquiratiir  per  natriam    &  F  <}  Am;!:....  ?^^5  •'?*'   . 

+.  ^ofhtute  gives  amendment  wds/ea/a>,ceo/juJgmnts  or  ver-  f  iT*  1 
£^  **"'^"'y  '"  affirmance  of  them;  per  cur.  Le.  134.  pi.  184..  ••  3/^  J 
nuL  30  EIiz.  C.  B.  •**   *^       *   8  Rep.  158. 

Gilb.  Hift.  of  C.  B.  140-  S.  P. 

5-  A  repleader  was  awarded,  and  the  award  entered  thus.  viz.  G.  Hift.  of 
Jit  quia  plaatum  tUud  in  modo  ig  forma  placitaU  eft  fufEciens  in  left    ^-  '^-  '4S' 
.nftead  of.  (minus)  hfRckns,ici     The  coart^iafded  tlli  £  "'•'*'''• 
guties  fhould  replead.     Per  cur.  This  cannot  be  amended  by  the 
l-a^r-Books  after  judgment  for  the  plaintiff  upon  repleading,  be- 
•  *  °^'  ^^'  f  (  caiife 
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caufe  the  Ault  is  in  the  judgment  itfelf,  which  is  the  ad  of  the 
court.  Glanvile  faid  it  is  no  error  in  the  judgment,  but  the  error 
is  in  the  judgment  [inducement]  to  the  judgment,  and  may  be  well 
amended,  and  of  the  fame  opinion  was  Popham.  Ow.  IQ*  HilL 
j6  Eiiz.  B.  R.  Walter's  cafe. 

^.  If  the  judgment  be  entered  that  the  defendant  fu  in  nijtn* 
cordioy  where  it  ihould  be  Quod  querensy  it  is  not  amendable.   Mo. 
j66.  pi.  50 J.  Mich.  36  &  37  Eliz.  in  Welcombe's  cafe. 
Cro.E.497.       7.  Error  upon  a  judgment,  which  was  that  the  now  defendant 
r^.  »7-  recover  20/.  ajfejfed  to  him  per  jur.  and  alfi  loL  ajejed  t$  him  hie 

V.  bXop,  perjur,  where  it  ihould  have  been  per  cur.  The  court  would  not 
S.c.  men-  allow  it  to  be  amended,  being  parcel  of  the  judgment  of  die  oourt^ 
tionsitto  which  never  was  amended.  Goldflb.  151.  pi.  78.  Hill.  43  EL 
jura^.^n.     Harcourt's  cafe. 

Acad  of  per  curiam,  and  held  not  amendable,  and  judgment  reverfed. 

Cro.E.434.      8,  Iji  grrQr  on  a  judgment  the  error  affigned  was,  that  the  •n- 

and^helda'  P^^^  ^^^^  ^^^  ^^^'  ^'^^  ^^'  *^^  mefne  procefi  was  /$  likewifey  but 
manifeft  when  thc  defendant  appeared  at  the  exigent,  the  entry  was  Quod 
error.—  defendcns  obtidit  fe  in  placito  debiti  of  10  L  where  it  ou^t  to  be 
l2vcrettx  *^'*  ^^^^^  was  not  amended,  becauie  it  appeared  on  view  of  the 
v.jackfon,  record  that  7to  original  was  certified.  Goldib.  133.  pi.  30.  HilL 
s.P.  43  Eliz.  Staughton  v.  Newcombe. 

9.  It  was  aiiigned  for  error  of  a  judgment  in  debt,  that  the  cntij 
of  the  bail  was  fub  poena  executionis  in  adjudicationg  executicnisj  to 
ti^at  ijt  was  entered  for  the  execution  only,  and  not  for  the  judg« 
ment,  whereas  it  ought  to  have  been  fub  pcena  condemnationis.  Per 
cur.  The  bail  being  once  taken,  ftands  as  well  for  the  judgment  as 
the  execution,  and  ordered  it  to  be  amended,  and  made  fub  peena 
executionis  judicii  a3  well  as  for  the  execution.  Cra  J.  272.  pi.  5. 
HilL  8  Jac.  B.  R.  Hampton  v.  Courtney. 

10.  In  debt  upon  an  obligation  the  defendant^  afier  ijfui  efdurepj 
at  the  nifi  prius,  relidla  veriticatione  dicit  quod  ipfe  ngn  potefi  dicere 
alfionem  nee  pdn  ipfe  fuit  fui  jurisy  &  icriptum  pi'aedi6hun  foit  ro- 
luntarium.  Judgment  was  entered  thereupon,  and  the  error  af- 
figned was,  that  it  was  entered  Quod  non  poteft  (dicere)  iS&oaea^ 
inftead  of  (dedicere).  Per  cur.  I'his  made  all  the  fentence  vidous 
and  infenlible,  and  was  not  amendable,  and  of  that  opinion  were 
the  whole  court.    Cro.  J.  343.  pL  10.  Pafch.  12  Jac.  i.  Anoiu 

1 1*  In  a  quare  impedit  to  prefent  to  a  vicarage  the  plaintiff  had 
a  verdi£l,  and  a  writ  was  awarded  to  the  bifhop ;  but  upon  error 
brought,  it  was  affigned  that  ^t  judgment  was  entered)  (viz.)  ^f»d 
prasdi^'  (the  plaintiiF}  recuperet^  &f.  prafentationem  Juam  ad  cc- 
clef  am  prad.  when  it  ought  to  be  Ad  vicariam  ecclejyg.  fiut  tbe 
court  refolvedi  and  awarded  that  it  be  amended,  becaufe  the  vereKii 
is  general^  and  they  found  for  the  plaintiffs  and  the  judgment  ought 
to  agree  with  the  verdid ;  and  it  was  only  the  mifprifion  of  the 
<;ler( ;  for  the  record  precedent  in  every  part,  and  in  the  ifltie  ani 
verdii^,  it  is  Vicariam  ecclefise :  and  by  8  H.  6.  cap.  15.  it  ia 
[  373  ]  ^tyiendaUe,  though  it  be  in  the  judgment,  it  being  the  miiprifi 
bat  by  the    ^  ^^  ^^^^^    ^^^*  ^^'  Mich.  18  Jac.  Sherley  v.  UnderhilL 

julUccs  of  affiic,«»«p.S.  C.  cited  Cro.  J.  633.  U1U«  19  Jac  B.  R.  in  cafe  of  Mafoo  v.  Fok»  ifc 
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'8.C.  cited  Palm.  199.  Trin.  19  J»c.  in  cafe  of  Chapteyn  v.  Alleyn.— -*S.  C.  cited  Litt«' 
Rep.  50.  That  it  was  Ad  ecclcfum  yicarix,  and  amended  ;  and  in  the  principal  cafe  there  of  a 
diflcrbance  to  prei'enc  to  a  vicarage,  the  original  was  Quare  non  prxfentaret  ad  ecclefum,  and  ad« 
judited  that  it  could  uot  be  amended,  if  inftri)£tions  to  the  curfuor  were  Ad  ecclefiam ;  for  thac 
Ih^  always  be  intended  of  the  parfonage,  and  ought  to  be  Ad  vicariam.  Trin.  3  Car.  €•  B.  in 
the  cafe  of  Quare  impedit. 

12.  In  debt  upon  the  2  E.  6.  for  tithes,  the  plaintiff  was  non-  Sid.  70.  pi; 

fuited,  and  in  the  judgment  thefe  words,  viz.  ^lod  eat  indejine  dicy  gicl— - 

were  omitted,  and  yet  it  was  amended.     Raym.  39.  Arg.  cites  la  replevin 

Mich.  4  Car.  B.  R.  Everard  v.  Bofvile.  the  defen- 

dant avow* 
ed,  and  the  plaintiff  pleaded  an  ill  plea  in  bar,  and  in  the  judgment  thefe  word?,  Ideo  conJi<krenum 
^  ftoJ  prge£S.  the  ptatHtiff  nil  capiat  per  breve  Juunif  fed  Jit  in  mfericcdij  profulfo  clawiore  fuOf  ei  prgedi^* 
the  dftnMwii  tun:  indejine  disy  were  totally  omitted,  yet  the  record  w.is  amended  by  inferting  tbefo 
words,  and  thereupon  judgment  was  affirmed  abfolutely.  a  Saund.  2S9.  Hill,  az  &  23  Car.  a. 
Poole  V.  Longvill  &  al*.  G.  Hlfl.  of  C.  B.  144.  cites  S.  C.  fays  this  omifl'ion  (hall  be  amended^ 

becaufe  there  is  no  judgment  returned  on  the  record  fent  in  anfwer  to  the  writ  of  error ;  and  then 
the  writ  of  error  itfelf  is  not  anfwered,  unlefs  the  judgment  be  fent  with  the  roll ;  for  the  wril 
pF  error  is  Judic*  inde  reddit'  fit,  unlefs  the  judgment  be  tranfcribed  upon  the  roll  in  error.  Tho 
phintiffin  error  mud  be  nonfuit,  and  therefore  it  is  for  the  advantage  of  the  plaintiff  in  error,  a« 
well  as  for  the  defendant,  in  whofe  behalf  the  judgment  paffed  below,  that  this  judgment  (hould 
be  tranfcribed  upon  the  record ;  becaufe  if  there  be  no  judgment,  the  plaintiff  in  error  cannot  be 
hurt  by  fuch  non-entry,  nor  has  he  whereof  to  com  plain,  .and  therefore  for  both  their  advantagea 
the  judgment  ought  to  be  entered  on  record.    G.  Hift.  of  C.  B.  144. 

13.  Error  of  a  judgment.  The  record  certified  the  defendant  in 
mi/eriardiir,  which  was  afligned  for  error,  becaufe  the  defendant 
being  an  infant^  and  appearing  by  guardian^  ought  not  to  be  amerced* 
It  ivas  amended  in  C.  B.  and  made  Nihil  in  Mifericordia  quia 
infans^  and  was  fo  certified  into  B.  R.  that  it  might  there  be 
amended,  which  the  court  screed  to,  becaufe  they  would  not  intend 
that  die  judgment  was  mijentered  at  firjl^  hut  mtfrecited.  Cro.  C. 
410.  pL  5.  Trin.  1 1  Car.  Smith  v.  omith. 

14.  Debt  upon  obligation  of  lool.  That  if  H,  H.  or  R.  H.  the 
dtfendant^  paid  ^iL  bs.  Sd.  to  J.  N.  fuch  a  day^  it  Jhould  be  void. 
The  defendant  pleaded  Solvit  ad  dienij  2xA  found  againjl  hinij  and 
judgment,  Quod  quer*  recuperet  debitum  &  damnay  bfc.  againji  R. 
bf  pradi£f.  Hi  in  mifericordiay  whereas  it  Jhofild  have  been  ic  pradiSfm 
R*  in  mifericordiay  H.  being  no  party  to  the  record.  Per  tot.  cun 
This  entry  is  but  the  mifpriGon  of  the  clerk,  and  (hall  be  amended^ 
and  the  judgment  affirmed*  Cro.  C.  594.  pi.  8.  Mich.  16  Car. 
fi.  R.  Pelham  v.  Hemmings. 

15.  Judgment  was  entered  ^od  quer'  if^  plegii  fui  fmt  in  mife-'  Keb.  1%$* 
ricordia,    ft  was  moved  that  it  might  be  amended  by  ftriking  out  xh^court  * 
pi^gii  Juiy  becaufe  they  ought  not  to  be  amerced.     The  court  took  conceived 
time  to  confider  of  it.     Raym.  42.  Mich.  13  Car.  2.  B.  R.   Dela.  that  this  is 
bar  V.  Yardley.  P- °f  Jlj; 

tnd  nts^  furplofage,  and  that  the  pledges  be  amerced;  but  adjornatur.    And  Ibid.  155.  pK  97* 
S.  C.  adjornatur,  to  fearch  precedents. 

16-  In  debt  on  bondy  after  a  verdidl  for  the  plaintiff,  the  judg- 
ment VWBS  entered  Quod  recuperet  the  fumy  pro  mijis  i^  cuflag.  in- 
ftead  of  Pro  debito  pned.  But  this  was  ordered  to  be  amended,  as 
the  default  of  the  clerk,  though  in  another  term,  the  court  having 
power  over  their  own  entries  and  judgments.  Vent.  132.  Trin, 
23  Car-  2.  B.  R.  Anon. 

F  f  2  17.  Judgment 
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17.  Judgment  was  given  for  2  plaintiffs^  but  the  entry  was  ^U 

recuperet  in  the  fmgular  number,  and  this  was  aifi?ned  for  error ; 

fed  non  allocatur ;  for  this  is  only  the  mifprifion  of  the  clerk,  and 

ihall  he  amended.     2  Jo.  199.  rafch.  34  Car.  2.  B.  R.    Devorco 

V.  Walcott. 

[  %7A- 1        ^^'  Judgment  was  entered  with  a  mlfericordia  injlead  of  a  ca- 

Carth.  95.    p'^o^^^y  fed  per  curiam,  this  is  now  remedied  by  the  ftatutc  16  & 

s.c.  but      17  Car.  2.  cap,  8.  which  ena£b,  that  judgment  (hall  not  be  ftayed 

s.P.  docs     after  a  verdift  for  want  of  mifericordia  or  capiatur.  4  Mod.  6.  2  W. 

3^rr   &  M.  B.  R.  Chettle  v.  Lees. 

167.  s.c.  &  s.P.  and  fays,  that  2  rules  were  produced  one  between  Likch  awd  Lucyi  when 
Pemberton  was  Ch.  J.  wiiere  the  judgment  was  amended  in  this  pointy  viz.  by  the  entry  of  a  mi- 
fericordia inftead  of  a  capiatur^  and  the  other  rule  was  between  Coke  ant)  Grimes,  where  mife- 
ricordia w.TS  ftnick  out,  and  a  capiatur  inferted  by  the  dire^ion  of  the  court,  but  in  the  pnocipai 
cafe  the  court  would  make  no  rule  to  amend. 

If  there  he  a  mlfinke  or  error  in  the  judgment,  in  anv  fnch  m.ttfrr  in  'xbieh  the  chrk  fvu  m injrsn^ 
thrriyai  if  a  copidur  be  entered /or  a  m'lfrr'tcoriihx  or  e  c^vtrfo,  this  was  error  in  thejud^ent,  beiuufe 
before  }6  fc  17  Car.  2.  it  made  fine  to  the  king,  and  a  diftercnce  in  the  execution,  and  there  was 
no  inftmdion  in  the  record  icfelf  in  the  judj^ment  book  whereby  to  amend  it,  Ic  non  conftat, 
tvhether  it  was  the  error  of  the  clerk  in  entering,  or  of  the  court  in  giving  judgment.  G.  Hill. 
Of  C.  B.  142. 

Cumb.  ••97.        19.  A  fci.fa.  agaitifl  bail  was  feverat^  but  judgment  was  given 
s.c.  but      for  the  plaintiff  to  have  execution  de pra:di^^  feparartbus  fummis  sf 
S.P.  does     2000/.  and  2000/.  again/}  the  defendants  jointly  \  this  is  error,  and 
^PP«^'  g|i  the  juftices  agreed  that  it  is  not  amendable;  but  if  the  morioa 
for  amendment  had  been  made  the  fame  term  in  which  the  judg- 
ment was  given  it  might  have  been  amended.     Ld.  Raym.  Rep. 
1 82.  Pafch.  9  W.  3.  Villars  v.  Parry  and  Moor. 
Id.  Raym.         20.  In  debt  upon  a  mutuatuSj  the  judgment  was  entered  as  ofHiU 
s*c   but      ^^^y  term^  1700,   whereas  the  borrowing  appeared  to  be  2a  April 
s!  p!  does     170T.    Upon  writ  of  error  brought,  a  motion  was  made  to  amend 
not  appear,  the  judgment*  by  the  Paper- Book  figned  by  the  mafter,  which  was 
J~*  t***     2  January^  1 7 00,  the  court  allowed  it  to  be  done,  for  it  was  bat 
89^^"s.  c.    ^  ^'P  of  the  clerk,  who  fliould  have  perufed  the  Paper-Book  figned 
&  s.  p.  ac-    by  the  matter,  which  is  authentick  enough  to  amend  by.     I  oalk» 
cordingiy.     5^^  pj^  j^^  Mich.  2  Ann.  B.  R.  Parfons  v.  Gill. 

and  this  and    -^       r        j 

another  amendment  prayed,  viz.  to  infcrt  the  words  (Per  J.  S.  attornarum  fuuro)  were  i^Taited  on 
the  defendant  in  error's  paying  cods,  and  confenting  that  the  judgment  (hould  be  aiUnncd  WTtho^ 
colb,  becaufc  there  was  ;\  good  error  at  the  time  of  tlie  en  or  brought.  Coroynt's  Rep.  in- 

S.  C.  byt  S.  P.  does  not  apj)ear. 

aSalk.676.  21.  The  court  was  moved  to  amend  a  judgment  entered  WL  3 
not^s^pl-  &  4  J-  2.  againfl  John  Earl  of  Anglcfea,  and  that  James  might  b« 
Cdb.  EtiiT  entered  inftead  of  John,  and  the  releafe  of  error  was  produced 
Rep.  16.  which  was  made  by  James ;  fed  negatur,  per  cur.  becaufe  as  the 
*  i^s  p"l-  '"^^^^^  '^ow  ftands  there  is  no  judgment  againft  James,  and  to 
1 1  Mod.""  tnakc/uch  an  amendment  may  poffibly  affect  a  purchafer  up^n  vabsahle 
210.  S.c.  conjiderationy  and  may  fnake  the  executor  guilty  of  a  devafiavit  bv 
but  not  S.  P.  paying  inferior  debts,  though  no  judgment  was  ilacding  out  againft 

the  teftator,  which  would  be  unreafonable.     MS.  Rep.  Triiu  la 

Ann.  C  B.  Anon. 

22.  It  was  moved  after  error  brought  &  in  nullo  eft  erratum 

pleaded,  to  amend  the  judgment  roll  hy  fir  iking  out  that  thc^«- 

tiff  (ought  to  recover)  and  inferting  that  the  plaintiff  (do  recsirer) 

which 
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which  was  ordered  on  payment  of  cofts,  provided  defend  int  do  not 
farther  profecute  his  writ  of  error.  Barnes's  Notes  of  C.  B.  1 18. 
Pafch.  10  Geo.  2.  Fofter  v.  Blackwcll. 


(K.  a)     Defeats  in  Writs  of  Error,  amended.     In  [  375  ] 

what  Cafes.  sccftat.  5, 

Geo.  i.cap# 

.  J3-  at  (R) 

I.  Vf^  7.  recovered^  and  zvrit  of  error  was  fued,  by  which  the  fupra. 

record  was  certified  in  the  name  of  E,  T.  and  becaufe  it 
appeared  tliat  the  firll  writ  and  count  was  good,  and  this  certificate 
was  only  mifprijton  of  the  clerk^  the  record  was  amended  by  advice 
of  all  the  juftices  of  B.  R.  for  it  was  faid,  that  now  afl  the  record 
was  before  them,  and  nothing  in  the  bank  of  record.  Br.  Amend- 
ment, pi.  53.  cites  21  H.  7.  31. 

2.  IVrit  of  error  was  fued  to  remove  a  record  out  of  C.  B.  into 
B,  JJ,  between  an  abbot  and  y.  N",  the  warrant  of  attorney  varied 
in  the  roll  io  the  name  of  the  abbot ^  and  was  amended  after  judg- 
ment, and  if  they  had  not  amended  it,  they  faid  that  thofe  of 
B.  R.  would  amend  it,  Br.  Amendment,  pi.  85.  cites  Pafch. 
23  H.  8. 

3.  It  was  moved  to  quafh  a  writ  of  error  on  an  exception  taken 
to  it  as  it  was  entered  in  the  record,  but  becaufe  it  was  only  a 
mfentry^  the  record  itf elf  being  rights  the  record  Was  ordered  to  be 
amended  by  the  writ.  Sty.  218.  219.  Trin,  1650.  Dawkes  v. 
Payton. 

4.  A  writ  of  error  recited  2i  judgment  given  in  curia  regis  when  iiMoJ. 

it  fliould  be  regis  tf  regina.     It  was  moved  to  amend  it,  for  that  3^9-  Tlion* 

the  note  to  the  curfitor  was  right,  and  this  was  a  mifprifion  only  ^Yockcr 

in  matter  of  form,  and  not  in  flcill ;  fed  non  allocatur,  for  there  is  s.  c.  ac- 

no  fault  in  the  writ  itfelf,  only  it  does  not  agree  with  the  record,  cordmy ly, 

and  the  amendment  will  make  ^  new  writ.     The  8  H.  6.  give^  Ch.  f.  VaiJ 
itit  court  power  to  amend  in  matters  precedent  to  the  judgment, .that there 

and  to  fupport  judgments,  and  to  avoid  writs  of  error,  whereas  « no  in- 

Ais  may  make  good  the  writ  of  error,  and  fo  to  reverfe  a  judg-  amcmiin* 

mcnt ;  befides,  this  writ  is  a  commiffion  to  the  court,  and  they  xvriis  of 

cannot  amend  their  own   commiflion.     i  Salk.  49.  pi.  9.  Pafch.  error.— 

12  W.  3.  B.  R.  Thompfon  v.  Crocker.  Tonk;.?^ 

Crocker,  S.  C.  and  it  «ras  iafifled  that  it  was  an  ^lierntion,  and  not  an  amendment^  which  wat 
moved  for,  the  record  now  returned  being  a  wrong  one,  and  if  ihe  wiit  be  altered  to  the  record, 
then  it  would  be  a  right  record,  and  confequentiy  here  will  be  a  record  or  no  record  according  to 
tbe  alteration,  or  no  alteration  of  the  writ,  and  thereupon  the  court  denied  to  alter  it.— — Ld. 
Kaf m.  Rep.  564.  Tomkin  v.  Crocker,  S.  C.  and  Holt  Ch.  J.  faid,  that  no  precedeut  cau  be  lh^^Al1^ 
where  a  writ  of  error  has  been  amended  j  and  the  amendment  was  denied. 

5.  An  a^ion  was  by  the  name  of  Giggeer,  and  a  writ  of  error 
was  brought  as  in  an  adlion  between  Giggure  and  the  defendants 
The  court  held  this  to  be  a  fatal  variance,  and  that  the  record  was 
not  removed  by  this  writ  of  error,  but  at  laft  the  record  was  amend- 
ed,    I  Salk.  264.  Pafch.  i  Ann.  B.  R.  Giggeer's  cafe. 

6.  In  error  upoi)  a  judgment  in  C,  B.  the  court  was  moved  to 

F  f  3  qualli 
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quafh  the  writ  for  a  variance  between  it  and  the  record  returned) 
the  writ  defcribed  a  loquela  inter  Lowther  and  4  defe/uiantSy  whtrm 
judgment  had  been  given  againji  3,  whereas  the  judgment  in  the 
record  returned  was  only  again/I'  2 ;  the  writ  was  quaihed,  and 
Parker  Ch,  J.  faid,  that  the  Ch.  J.  of  C.  B.  fhould,  upon  the  writ, 
have  returned  Nul  tiel  record.  MS.  Rep.  3  Geo.  I.  B.  R.  Daw- 
fon  V.  Lowther. 

7.  Error  was  brought  to  reverfe  a  judgment  in  C.  B.  in  cjefl- 
ment.  The  writ  of  error  was  tejled  23  US!.  12  Geo,  i.  retumabk 
eSiabis  Martini  Mich,  term^  12  Geo.  I.  and  by  the  record  cerUpti 
the  judgment  appeared  not  to  be  given  till  Hill,  term  following  \t 
Geo,  I.  and  thereupon  it  was  held  clearly,  that  the  record  was  not 

[  376  J  well  removed  by  this  writ.  The  court  were  clear  of  opinion 
that  this  writ  is  not  amendable  by  the  ftat.  5  Geo.  i.  casp,  13.  for 
it  would  be  to  amend  the  writ  contrary  to  the  truth  of  the  cafe, 
the  judgment  in  fa£l  not  being  given  till  HilL  12  Geo.  i.  andfo 
the  variance  not  fuch  as  was  intended  to  be  amended  by  that  aft  \ 
and  the  motion  for  amendment  denied.  2  Ld.  Raym.  Kep.  1531. 
Trin.  2  Geo.  2.  Canning  v.  Wright. 

8.  A  writ  of  error  was  brought  by  G.  to  reverfe  a  judgment  in 
C.  B.  in  an  adlion  brought  againft  nim  by  M.  and  the  writ  de* 

fcribed  the  record  to  be  of  a  loquela  in  C.  B.  by  writ  by  M,  andG, 
and  the  record  rcTnoved  was  between  M,  and  G,  and  fo  a  variance, 
&c.  But  the  court  of  B.  R.  ruled  it  to  be  amended  and  made 
agreeable  to  the  record,  and  this  by  the  ftat.  5  Geo.  i.  cap.  1} 
And  they  held  they  could  do  it  by  this  aft  without  prayer  of  eidicr 
party,  the  variance  appearing  to  them  upon  the  record ;  and  gave 
no  cojls  as  not  being  direfted  by  the  ftatute.  2  Ld.  Raym.  Kep« 
1587.  Pafch.  4  Geo.  2.  B.  R.  Gardiner  v.  Merrot. 


s^ettt.       (L.  a)     Defers  in  Fines  and  Common  Recoveries, 
(B.b.2)  and  Writs  thereupon,  amended. 

I.     A  Tine  was  to  the  heirs  males ^  and  the  fcire  facias  is  made  to  the 
-**•  heirs  general^  this  fliall  be  amended.     Br.  Amcndmcnl, 
pi.  113.  cites  10  H.  7.  25. 

2.  A  common  recovery  was  fufFcred  to  the  intent  to  bar  an  entail^ 

and  the  warrant  of  attorney  was,  that  Jlicia  Pinde  ponit  loco  fiu 

A,  B.  ice,  whereas  her  name  was  Elizabeth^  and  fo  it  was  affigned 

for  error  that  no  warrant  of  attorney  was  entered  for  Eli^    The 

quaere  was,  if  this  were  amendable,  and  the  book  fays  that  it  waJ 

amended  afterwards.     Mich,  i  &  2  P.  &  M.D.  105.    Pind  v. 

Norton. 

Noy  73.  3.  In  formedon  the  writ  was  Praecipe  quod  reddat  20  acres  ltd-- 

s.  c.  ruled    dington^  nqt  faying  (in  Heddington. )    The  curfitor  upon  oath  coii- 

iMho ugh    ^?^  ^^  *^  P^P^^  delivered  to  make  out  the  writ  iy^  bad  the  wrd 

ii  was  an      (*n^)  and  therefore  it  was  amended  by  order  of  the  court,  it  beiw 

original       only  the  default  of  the  clerk.     Cro.  E.  644.  pi.  49.  Mich.  4^  « 

^""-  41  £li^  B.R.  Powell  V.  Brazen-Nofe  College. 

4.  10 
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4.  In  zftrmedon  of  the  manor  of  Isfield^  the  tenant  pleaded  in  ^oy  i. 
bar  a  common  recovery  againft  the  donee  in  tail.     The  plaintifF  ^^  vv^rper, 
replied  Nul  tie!  record.     A  record  was  produced  where  the  name  s.  P.  and 
irai  IjpiUj  inftead  of  Isfield.     It  was  refolved,  that  if  it  appeared  ^^^^}?  ^ 
to  be  the  miftalce  of  the  derk,  or  corrupted  after,  it  fhould  be  i^j  '  a 
amended.    5  Rep.  46.  a.  Trin.  41  £1.  C.  B.  Cook's  cafe>  alias  againft  ths 

Qiallonrr  v.  Cook.  demandant. 

— s.  c. 

cited  by  WUUams  J.  Bulft.  7.— It  was  moved  to  amend  a  fine,  irr  whicli  Sir  John  Foith  was 
conafeCy  and  Sir  Manwiiring  conuror,  which  was  levied  of  the  mamr  of  I^bfitld,  where  the 
deed  which  declared  the  ufes  was  of  the  manor  of  Igbtfaki^  which  was  the  true  namei  and  it  was 
aiD«Q4ed»    x  Ld.  Raym.  Rep.  209.  Pafcli.  9  W.  3.  C.  B.  Anon. 

5.  In  the  3^  proclamation  upon  the  foot  of  a  fine  levied  in  Trin. 
term  5  Jac,  the  fatd  proclamation  is  faid  to  be  made  6  Jac*  and 
upon  the  foot  of  the  fine  the  \th  proclamation  is  wholly  left  out  \ 
but  becaufe  upon  view  of  the  proclamations  indorfed  upon  record  re^ 
maining  with  the  chirographer^  and  the  book  in  which  the  procla* 
nations  were  firft  entered,  it  appeared  that  the  faid  proclamations 
were  rightly  and  duly  made^  it  was  adjudged  that  they  be  amended. 
13  Rep.  54.  Trin.  7  Jac.  C.  B.  Pettus  v.  Godfalve. 

6.  In  a  recovery  agreed  to  be  fufFered  by  A.  B.  and  ij.  C  the  [  ^77  1 
writ  of  entry  was  fued  out  in  the  name  of  J,  C,  inftead  of  R.  C. 

but  ordered  to  be  amended.     Rep.  of  Pra6t.  in  C.  B.  127.  cites 
Trin.  2  Car.  i.  Clapham  y.  Bacon. 

7.  A  warrant  to  fufFer  a  recovery  by  W.  R.  and  Hefter  his 
wife.  The  ferjeant  had  certified  that  the  warrant  was  given  by 
W.  R.  and  Margaret  his  wife,  and  the  mittitur  and  tranfcripc 
made,  and  the  recovery  entered  accordingly,  but  ordered  to  be 
amended.  Rep.  of  Prad.  in  C.  B.  127.  cites  Mich.  4  Car.  i. 
Anon. 

8.  A  recovery  entered  by  A.  B.  and  C.  his  wife,  but  the  nana 
rfthi  wife  totally  omitted^  ordered  by  the  court  to  be  amended* 
Jlep,  of  Pra£t.  in  C.  B.  127.  cites  Mich.  8  Car.  i.  Thurban  v« 
Pantry. 

9*  A  fine  was  levied  Mich.  1 1  Eliz.  and  the  proclamations  in- 
doned  by  the  chirographer  were  right ;  but  in  the  note  of  the  fine 
delivered  to  the  cuftos  brevium,  the  %d  proclamation  was  entered 
to  be  made  the  20  May  by  the  mifprifion  of  the  clerk,  where  it 
fhould  have  been  the  23  may.  The  court  held  that  it  fhould  be 
amended  ;  for  the  engrojjkunt  upon  the  fine  by  the  chirographer  is 
the  foundation  J  which  being  right,  is  a  fuiEcient  warrant  to  amend 
the  other,  though  the  court  held  it  a  good  fine  without  any 
amendment,     mitt.  122.  Pafch.  9  Car.  Strilley's  cafe. 

lO.  A  fine  and  proclamations,  as  found  in  the  ofSce  of  the 
cuftos  brevium,  were  exemplified  under  the  great  feal.  It  was  ob^ 
jefled,  that  by  a  claufe  in  23  Eliz.  cap^  3.  they  could  not  be 
amended  after  fuch  exemplification;  but  it  was  anfwered  that 
that  flatute  extends  only  to  fines  before  leviedy  which  fl)Quld  be  exem-* 
plified  beforo  the  ijl  of  June  1582,  and  that  the  latter  daufc  in  the 
(aid  flatute  extends  only  to  fines  exemplified  according  to  the  faid 
flatute.      Hutt.  122.  Pafch.  9  Car.  in  Strilly's  cafe. 

J  I,  A  recovery  was  fufFered^  but  the  writ  offeifin  was  made  re^ 

F  f  4  turnahU 
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turnalle  the  fame  return  as  the  writ  of  entry.     The  return  was  or- 
dered to   be   amended.      Rep.   of  rradl.  in  C.  B.   127.  Pafch. 
16  Car.  I.  Doncafter  v.  Campion. 
T^' '.  Tpys  12.  The  writ  of  entry  was  made  returnable  tres  Mich,  33  Car.  2. 

V  n  ••  • .  which  was  before  the  date  of  the  deed^  to  make  a  tenant  to  the 
r'll'  ts  .'/ore  praecipe ;  and  ordered  to  be  amended  by  making  the  writ  reiurndU 
o:  ic.dto     cra/iin'  animarum.     Rep.  of  Praft.  in  C.  B.  127.  Mich.  4  W.  & 

^^  Z'^V.  ^-  2""^^  ^  ^'  ^'  Greenway  &  al\ 

hs,  M.  Wattry  v.  Jodrell,  and  Mich.  5  W.  &  M.  Warkhoufe  v.  Watts. 

13.  It  was  moved  to  amend  a  recovery  fufferedhy  Jane  Knight, 
the  lands  being  faid  in  the  recovery  to  lie  in  parochia  Sanila 
Maries  Salvatoris  in  Soutlnvark^  whereas  there  is  no  fuch  pari/h; 
for  the  proper  name  is  Sancti  Salvatoris.  And  the  court  gave  bim 
leave  to  rafe  the  word  (Mariae).      And  per  Treby  Ch.  J.  thevul- 

far  name  is   St.  Mary  Over-reey  that  is,  Over  the  River;  but 
andi   Salvatoris  is  the  name  ufed  in  pleadings.  I  Ld.  Raym.X34« 
Mich.  8  W;  3.  Anon. 

14.  Upon  the  certificates  of  the  cuftos  brevium,  Mr.  Prothono- 
tary  Tempeft,  and  the  clerk  of  the  warrants  of  this  court,  laid, 
that  the  writ  of  entry  and  writ  of  feifm  between  the  parties  had 
been  duly  iflued  j  and  alfo  that  the  recovery  in  this  caufe  wisiaicH 
at  the  bar  of  this  court  of  the  term  of  St.  Michael,  in  the  8/A 
year  of  K,  Charles  the  ift,  all  the  parties  in  the  faid  recovery  nami^ 
then  and  there  appearing  in  their  own  perfons.  It  was  ordered  that 
the  faid  recovery  fliould  be  entered  of  record  of  that  fame  tenn 
of  St.  Michael,  upon  the  134th  roll,  among  the  rolls  of  the  picas 
of  land  inrolled  in  that  term.  Rep.  of  Pradt,  ia  C.  B.  liy.Trin. 
12  W.  3.  Ives  &  al'  v.  Young. 

15.  A  writ  of  covenant  was  tejlcd  6  months  after  the  de£naii\ 
.      but  the  court  of  grand  feflions  in  Wales  had  amended  it,  and  this 

p?.  26,  Ld.    niatter  being  referred  to  the  judges,  Holt  Ch.  J.  &  al'  certified, 

Jeftrics's       that  the  writ  of  covenant  being  an  original,  was   not  amendable 

^'  either  by  the  common  law  or  by  any  ftatute,  and  that  there  is  no 

difference   as   to   this   purpofe   between   amicable  and  adverfaqr 

anions.     I  Salk.  52.  The  Earl  of  Pembroke  v.  Lord  JeiFcries. 

16.  On  motion  to  amend  a  writ  of  entry  by  putting  out  Onvick- 
hury^  and  inferting  (in  paroch^  de  She  cringe)  it  appeared  that  die 
deed  to  lead  the  ufes  thereof  was  right  5  and  upon  producing  fc- 
veral  precedents  for  amendment  (among  which  were  thofc  cited 
above  in  pi.  6,  7,  8.)  a  rule  was  granted  (upon  great  deliberation) 
to  amend.  Rep.  of  Praft.  in  C  B.  9.  Hill.  2  Geo.  I.  IJIS^ 
Bedford  v.  Cullen. 

17.  A  motion  to  amend  a  recovery  in  Hill.  1703.  wherein 
WeJl^EngleJlon  and  fVeJi-Tyncham  was  put  in  the  writ  of  entry, 
injlead  rf  Inglejhn  Tyneham,  The  deed  to  lead  the  ufes  w'as 
right ;  £.  J,  who  was  one  of  the  vouchees  was  dead,  the  other 
parties  alive  and  confenting ;  and  it  appearing  that  it  was  the  in- 
tent of  all  the  parties  tliat  it  (hould  be  right,  and  common  reco- 
veries being  common  aflurances,  amendments  ought  more  cafilj 
to  be  made  than  in  other  cafes  j  therefore  the  court  ordered  it  to 
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be  amended   accordingly.      Rep.  of  Pra<S.  in  C.  B.  17.  Trin* 
5  Geo.  I.  Laming  v.  Beftland. 

18.  A  motion  to  amend  a  recovery  by  putting  in  thefe  word^  Ibid.  30, 
hparocV  San^a  Maria  in  JVallin^ord^  and  in  paroch*  de  War^  ^.^*  *"* 
gr&ot^  and  a  rule  to  fliew  caufe  granted  ;  this  was  afterwards  op-  lowin*-' 
pofed  ftrongly,    3  juftices  againtt   the  amendment;  but  Tracy  there  being 
iecaied  for  it,  though  the  parties  were  all  dead^  and  purchafors  in  ?^r®®  "^^ 
the  cafe.     It  was  denied  .chiefly  becaufe,  if  the  amendment  was  ^^JJ^urt*  J^f 
maie,  the  king  would  lofe  his  fine  for  the  parcels  to  be  inferted.  clarcd  una* 
Rep.  of  Pra6l.  in  C.  B.  25,  26.  Trin.  10  Geo.  I.  1724.  Dean&  nimouQy 
al'v.  Coward.  -   '^^'^f 

«l      T.    VrVTTMU*  though  the 

parties  were  tlead,  yet  4^%  it  appeared  by  the  deed  that  it  w^is  uitb  thlr  confentf  the  viUs  omitted  by 
the  clerk  (hould  not  prejudice  a  family  j  and  therefore  it  being  the  intent  of  the  parties  at  thi 
time,  the  court  ordered  the  amendment  to  be  made,  and  fo  made  the  firfl  rule  abfolute.— • 
Comyiw's  Rep.  386.  Trin.  ii  Geo.  i.  S.  C.  nccoidingly. 

Motion  to  amend  a  recovery  by  putting  in,  Re^ioria  tl-  lea  Sf  dcima  tidcm  fpe^an* ,  it  appeared  to 
be  right  in  tlie  deed  to  lead  the  ufcs,  and  moved  at  the  \'ouchee's  requeft.  The  Ch.  J.  faid  the 
kin^  will  lofe  his  fine ;  fo  tlie  amendment  was  denied.  Hep.  of  Pradt.  iu  C.  B.  26  Xtiiu 
20  Geo.  z.  prauroer  v.  Cranmer. 

19.  A  motion  was  made  laft  term  to  amend  a  fine  by  infertlng 
the  word  (fVoorth^)  and  this  prefent  term  on  ihewing  caufe,  the 
nde  was  made:  abfolute  for  the  amendment,  though  it  was  objcfted 
that  the  heirs  at  law  would  be  prejudiced  if  the  fine  was  amend- 
ed 5  the  court  faid  they  could  not  take  notice,  •  whether  it  would 
be  a  prejudice  to  the  heirs  at  law  or  not;  but  it  was  the  duty  of 
the  court  to  tnake  the  fine  agreeable  to  the  deed  and  intention  of  the 
parties.  Rep.  of  Praft.  in  C.  B.  52.  Pafch.  2  Geo.  2.  1729. 
Walter  v.  Okeden*  ' 

20.  A  motion  to  amend  a  recovery  by  injerting  fever al  parijhes 
which  were  left  out  in  the  inflr unions  to  the  curfitor^  it  appeared 
that  die  deed  to  lead  the  ufes  of  the  recovery  was  dated  the  7th  of 
Odober,  the  writ  of  entry  tefted  the  nth  of  Decemb.  and  re- 
turnable in  mepfem  ^lich.  The  court  ordered  the  recovery  to  be ' 
amended.     Rep.  of  Praft.  in  C.  B.  85.  Jenkinfon  v.  Staples. 

21.  It  was  moved  to  amend  a  fine  by  fir  iking  out  the  words^  In  Barnes's 
j6nerica  in  partibus  trarifinarinisy  this  fine  was  of  lands  and  tcne-  ?*p^*** 
ments  in  the  ifiand  of  Antigoa^  or  otherwife  Antigua^  in  paroch*  s.'c.andper 
^anSia  Maria  Ifiington^  in  the  county  of  Middlefexy  and  was  paft  cur.  the  re- 
in the  year  17 14-     Application  had  been  made  to  the  Mafter  of  V^^V^^^^y 
the  Rolls,  and  an  order  made  by  his  honour  for  the  amendment, 

which  order  vj^s  fet  afide  by  my  Ld.  Chancellor.     After  great  de-  [  379  J 
bate  in  this  caufe  (a  writ  of  error  being  depending)  the  judges 
were  unanimoufly  of  opinion  that  this  court  had  t£e  only  cog-  [h^oudi 
nizancc  of  fines,  and  ordered  the  fame  to  be  amended.     Rep.  of  want  of 
Praa.  in  C.  B.  121.  Trin.  8  &  9  Geo.  2.  Foftcr  v.  PoUington  ^'^h*^^ 

*y  ***  *  ^  would  vi- 

tiate the  firte  rauft  be  reje^led,  arid  the  fine  made  efh&xaiX,  viz.  in  common  form  ',  but  if  it  b^ 
(bea  infu/ticieot^  advantage  may  be  taken  tiiereof. 

22.  A  rule  to  compleat  a  recovery  of  Eaftcr  term  the  9th  of 
Queen  Ann.  the  pracipe  at  bar  was  figned  bv  Serjeant  Richardfon, 
die  plea  roll  entered^  and  the  exemplification  tngrojfed  but  not  fealed^ 
jwd  neither  the  rollc(irri^d  in^  nor  the  writs  filed',  upon  reading  the 

deedf 
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deeds  and  affidavit  of  notice  to  the  refpedive  parties,  the  recovery 
was  ordered  to  be  compleated,  and  the  rolls  and  writs  to  be  filed. 
Rep.  of  PtzA,  in  C.  B.  126.  Hill.  9  Geo.  2.  Sheppard  v.  HarnS| 
Dewey,  &al*. 

(M.  a)     Omiffions  and  Defeds  in  Entry  of  War- 
rants of  Attorney,  amended. 

I.    A  M  A  N  had  put  warrant  of  attorney  in  the  rememhrancevA 
■^*-   negU£fedto  enter  ity  and  it  was  amended.    Br.  Amend-- 
ment,  pi.  69.  cites  41  £.  3.  i. 

2.  Warrant  of  attorney  in  formeion  was  put,  quod  taufu  pe*  A. 
fuo  againft  the  demandant  in  plea  of  fcire  faciasy  i^ierc  it  was  fir» 
nudonj  and  it  was  amended ;  quod  nota«  Br.  Amendment,  pi.  36* 
cites  19  H.  6. 15. 

3.  Forcible  entry  found  for  the  plaintiff.  Markham  faid  Ac 
judgment  ought  not  to  go,  for  the  defendant  appeared  hy  ftHnef 
iirtio  had  no  warrant  in  court.  But  per  Newton,  it  may  be  Aat 
fome  juftice  of  this  court  has  the  warrant  in  his  hands,  or  that  he 
was  made  attorney  by  writ,  and  therefore  no  cauie  by  which  the 
plaintiff  recovered;  quod  nota.  Br.  Repleader,  pi.  17*  ^^^ 
19  H.  6.  6. 

4.  If  clerk  of  the  eflbigns  enters  warrant  of  attorney  in  the  n- 
numbrance  and  does  not  enter  it  upon  the  record^  this  (ball  « 
amended,  and  thi^  in  another  term.  Br.  Amendment,  pi.  14.  atci 
35  H.  6.  24. 

Br.N.C.23«  5.  Warrant  of  attorney  varied  from  the  name  of  the  corftrgtuM 
^*^'s^c**  party,  and  writ  of  error  was  brought  to  diofe  or  C.  B.  and  ihey 
**  ^  *    *    amended  it  immediately.     And  it  was  faid  that  die  court  of  B.  R. 

would' have  done  the  like  there;  quod  nota.     Br.  Ameodment) 

pi.  47.  cites  24  H.  8. 

6.  A  bill  was  exhibited  in  the  name  of  Rigs,  ^^  yohannem  Kill' 
ing  attomatuM  fuuniy  and  the  warrant  of  attorney  was,  that  Rip 
pofuit  loco  fuo  Guliebnum  Keeling.  This  was  affigned  for  error  i 
but  the  juftices  caufed  it  to  be  amended,  and  affirmed  die  judg- 
ment.    Mo.  711.  pi.  996.  Hill.  38  Eliz.  Heley  v.  Rigs. 

7.  Indebtiy  C.  H.  executor  ofC.  H.  againft  R.  as  fon  and  ter 
of  R.  After  judgment  by  default  a  writ  of  error  was  brought,  and 
the  error  affiened  was  for  the  want  of  a  fufficient  warrant  dF  attor- 
ney for  the  jSaintifF,  wiiich  was  thus,  viz.  G  H.  Afiles  ponit  bct^ 
y.  S.  atturnatum  fuum  verjus  J.  K.  the  plaintiff  not  naming  w» 
executor  as  be  Jhould  have  done;  but  it  was  held  to  be  amendahi^ 
there  being  no  other  a£lion  depending  between  the  parties.  Cn>.  ]• 
135.  pi.  9.  Mich.  4  Jac.  Milliard  (Sir  Chriftopher)  v.  Redncr. 

r  380  1  8.  Error,  &c.  on  a  judgment  in  a  formedon  in  defender.  The 
error  affigned  was  for  default  of  a  warrant  of  attorn^,  becaufe  it 
was  in  this  manner,  H.  B.  ponit  loco  fuo  ....  Darfly  attmru^ 
fuum^  onuiting  his  name  ofhaptifm ;  and  held  to  be  error  not  aid» 
by  any  fJatute,  nor  amendable.  Cro.  J. '332.  Mich.  II  Jac.  Bar- 
tholomew V.  Belfield. 

9.  A 
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9.  A  warrant  of  attorney  was  given  to  S«  to  €9nftfs  ajudpmnt  ^'^-  Raym. 
at  the  fuit  of  the  plaintiff.     S.  fent  it  to  W.  his  entering  ckriy  ^*c'mcn. 
who  entered  it  accordingly  ^od  recuperet  debitum  if  damna  fuay  tions  it  as" 
hut  left  a  blank  to  infer t  what  ium  fliould  hcfcr  the  dofw^es*     W.  ajudgmenc 
diedy  and  this  warrant  of  attorney  was  lojl^  but  S.  modi  affidavit  for^c^ 
if  tbe  faB\  and  upon  a  motion  for  leave  to  infert  a  fum  certain  and\hatthe 
tor  the  damages  and  cofts,  the  court  held  it  to  be  mxiendable>  if  "lotton  was 
there  had  been  any  thing  to  amend  it  by.    It  might  fcavc  been  fu^^*"  * 
amended  in  the  &me  term,  but  in  this  cafe  the  entry  was  ig  years  forthe  coils 
a^o,    5  Mod.  147.  Hill.  7  W.  3.  B.  R.  Wentworth  v.  the  £arl  of  ana  dv 
Straffori  "*ses, 

however 
(matlt  to  perfeft  the  judgment    Bat  after  feveral  arguments  at  the  bar,  Holt  Ch.  J.  held  ic 
coukl  not  be  granted>  becaufe  it  would  bie  to  give  a  new  judgment,    ^ut  Rookby  J.  thought  it 
ought  be  ameaded}  becaufe  it  was  for  a  juil  debt.    Adjornacur* 

JO.  The  entry  on  the  top  of  the  plea  roll  was,  that  the  plaintiff  Ld.Raynu. 
pmtlocofuo^  y.  5.  attorn  fuum\  and  the  memorandum  wasy  that  s*c  biK* 
the  plaintiiF  venit  ^  protulit^  &c.  but  did  not  fay  per  attornatttm  s!  p.  does 
fuuMy  or  in  propria  perfona  fua.     Error  being  brought  in  the  Ex-  "«'  appear. 
chequer-Chamber,  it  was  moved  to  amend  the  declaration  by  the  r^*  ^ 
top  of  the  plea  roll ;  and  Holt  Ch.  J.  held  it  might  be  done ;  for  a  895.S.C.S 
warrant  of  attorney  upon  the  plea  roll  is  as  much  a  record  as  if  s.  p.  and 
entered  on  any  other  roll,  and  it  cannot  be  intended  but  that  the  q°^jJ  ^^^ 
.plaintiff  declared  by  attorney,  his  name  being  to  the  judgment  greed  with* 
paper,  viz.  J.  S.  pro  quer*     I  Salk.  88«  B.  R.  Trin.  2  Ann.  Par-  Holt ;  but 
fons  V.  Gin.  ^r^'^J* 

dtiagreed  as 
to  the  taking  the  entry  of  the  warrant  of  attorney  on  the  plea  roll  for  the  foundation  only,  a^ 
putting  the  judgment  paper  figned  by  the  mafter,  and  which  was  righr,  and  which  the  roll  was 
to  be  noade  up  by,  out  of  the  cafei  becaufe  though  that  proved  the  parties  had  attomies  in  court, 
yet,  notwith^nding  that,  the  plaintiff  had  election  to  fue  either  in  perfon  or  by  attorney,  and 
chat  entry  did  not  prove  he  fued  by  attorney,  and  fo  there  was  no  authority  to  amend  by.  ■  ■  ■ 
CoBsyns^s  Rep.  117.  pi.  8a.  S.  C.  but  S.  P.  does  not  appear. 

II.  A  warrant  of  attorney  filed  was  moved  to  be  amended,  and 
40  nsake  it  debt  inftead  of  cafe  \  and  upon  hearing  counfel  on  both 
fides,  and  citing  many  cafes,  the  court  ordered  it  to  be  amended, 
and  if  the  adverfe  party  does  not  proceed  in  error,  cofts  to  be 

aid  him.     Rep.  of  Praft.  in  C.  B.  Pafch.  I  Geo.  2.  the  Dutch 

aft  India  Company  v.  Henriques  &  al\    ' 


I 
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(N.  a)    Omiffions  and  Defers  in  entering  Pledges, 

amended. 

1.  TN  affife  the  writ  was  Et  interimyarf .  12.  &c.  videre  4enementa  Br.  Brief, 
^  iir  If  funC  eos  quod  fmt  coram  prafaf  jujitciar\  &c.  Et  pl-  *i-cit( 
pone  per  vadios  et  felvo  pleg'  praedidum  W.  vel  Ballivum  fuum,  &c.  ^'  ^ 
it,  &c.  ^dfit  ibi  audiend^  ill'  recc^n*  and  becaufe  it  ought  to  be 
3uod  tunc  fit  ibiy  and  this  word  (tunc)  was  wanting,  the  affife  was 
aajourned,  and  diey  were  clear  in  opinion  to  abate  the  writ;  and 
the  plaintiff  was  nonfuited.  Brooke  fays>  Quaere  if  it  {hall  not  be 
amended  j  for  it  is  fiiid  there>  that  it  has  been  ufed  to  amend  fuch 

write. 
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writS)  and  fo  it  was  done  before  Sir  R.  Newton.  Br.  Affifc,*pl.  4, 
Cites  27  H.  6.  2. 

2.  Decern  tales  returned^  tf  nuUos  manucaptores  juratorum  re- 
turned, and  xhtjury  pajfed^  and  the  plaintiff  recovered^  and  the  de- 
fendant brought  writ  of  error^  and  it  was  debated  if  it  flbould  be 

amended ;  for  it  was  faid  they  may  amend  mifprifion  as  well  after 
judgment  as  before,  upon  examination  of  the  (lierifF,  &c.  Choke 
juftice  laid^  this  is  not  mifprifion,  but  iionfealance,  therefore  it 
fttall  not  be  amended ;  and  the  flierifF  cannot  put  manucaptors 
without  being  found  by  the  parties,  for  they  find  the  manucaptors, 
therefore  this  is  the  default  of  the  parties  \  but  per  Genney,  at  the 
firft  day  before  that  they  were  fworn^  it  might  have  been  amended, 
but  not  after  judgment.    Br,  Amendment,  pi.  47.  cites  9  E.  4. 14. 

3.  Pledges  yrtrc  found  for  W,  jT.  where  hii  name  was  T.  T,  this 
cannot  be  amended.  Br.  Amendment,  pi.  47.  cites  9  £.  4  14 
per  Catefby, 

4.  Note,  that  where  the  fiicriff  returns  manucaptors  upon  dif- 
tringas  juratoresy  and  no  pledges  of  the  manucaptors^  and  yet  the 
jury  appeared,  and  were  fworn,  and  found  for  the  plaintiff;  and 
exception  v/as  taken  in  arrcft  of  judgment,  and  the  fheriff  was 
thereof  examined,  who  (aid,  that  his  intent  was  that  it  (hould  be  well 
returned,  and  therefore  by  advice  of  all  the  juftices  of  both  benches, 
except  Brian,  it  was  amended,  and  the  plaintiff  recovered.  Br, 
Amendment,  pi.  61.  cites  3  H.  7.  14. 

5.  It  was  moved  in  arreft  of  judgment,  that  upon  the  return  sf 
the  venire  facias  there  wanted  thefe  words,  Quilibet  jurator  per 
plegiosy  fo  that  the  writ  was  as  if  it  had  never  been  returned ;  but 
held  per  cur.  that  this  was  not  as  a  blank  return,  or  where  Ac 
name  of  the  fheriff  is  omitted,  but  it  is  an  infufficient  return^ 
which  is  aided  by  the  ftatute  of  Jeofails,  for  the  omilEon  of  the 
pledges  is  but  matter  of  form.  Cro.  J.  534.  Pafch.  17  Jac.  More 
V.  Blackwell. 

Hott.9«.  6.  After  verdid   and  judgment  for  the  plaintiff  in  afTuinpfi^ 

S.  c.  ac-  error  being  brought  and  affigned  that  there  were  no  pledges  entcrti 

bcfidM,it'  ^P^^  '^^  imparlance  roUj  it  was  moved  that  it  mi^ht  be  amended, 

concerns  becaufe  in  the  niji  prius  roll  the  pledges  were  mentionedy  and  it  be- 

f^^'lf"!?*  ^"S  ^^y  ^^^^^^  of  fcrm^^-w^s  aided  after  verdift,  by  18  Eliz.  cap. 

becaufe  to  ^3'  [^4]  ^^^  ^^  court  denied  the  amendment,  for  although  the 

amerce  the  ijfue  roll  Jhall  be  amended  by  the  i/nparlance  roily  becaufe  it  is  prcce- 

^h*'""/*  dent,  yet  the  imparlance  roll  Jhall  not  be  amended  by  the  iffue  roily 

menUsf'  *^  being  fiibfequent,  and  this  is  matter  of  fubjiance.     Cro.  C.  91. 

that  the  pi.  1 5-  jMich.  3  Car.  Wolfe  v.  Hole. 

plaintilf 

and  his  pledges  be  amercc<I,  and  that  is  not  aided  by  the  18  Eliz.  quod  qn«rc.— Lrtt.  xcp» 

72..  WoolFs  cafe,  S.  C.  and  by  Crooke  the  llat.  of  Eiiz.  will  not  heli>  fubftantial  errors. 

Sid.  S4.  pi.        7.  In  error  of  a  judgment  in  C.  B.  for  that  there  were  i» 

c  "^"b  R^  pledges,  it  was  infifted  in  B.  R.  that  it  was  amendable,  or  at  leaft 

\vheeWy.  aided  by  the  18  Eliz.  cap.  13.  [14]  becaufe  in  C.  B.  the  pledges 

Wiikinfon,  are  always  indorfcd  upon  the  original,  and  when  there  is  no  origt- 

^•^-  ^"'^  "  nal  there  are  no  pledges.     The  court  advifed  to  pray  a  ccriiortfi 

th*  ^n"  '  upon  alleging  diminution  j  and  upon  return  that  there  was  no  orH 
jif  ose^  .^^  gin«i 
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ftnal,  the  court  debated  it  largely ;  and  Windham  J.  thouglit  it  **«»  f<"m4 
was  aided  by  die  ftatute  of  i8  Lliz.  but  Fofter  and  Twifden  e  "rw"'"},^ 
contra}  but  upon  examination,  and  no  diminution  alleged  that  percuV.m 
there  was  an  ciriginal,  an  amendment  was  awarded.     Raym.  51.  tbiscafeit 
Mich.  13  Car.  2  B.  R.  Hodges  v.  Hodges.  ^^Z: 

pledges  were  found  upon  the  original  (though  it  cannot  now  be  known]  becaufe  in  C.  B.  the^ 
are  uoc  wont  to  enter  the  |>ie<lges  upon  the  n)ll»  but  only  upon  the  original,  anU  fo  no  original  is 
aided  by  the  rtatute,  though  an  ill  original  is  not.— —Error  was  aftigned^  for  that  no  pledges 
^  profequendo  were  returned  on  the  back  of  the  writ,  but  the  Iberiif  was  permitted  to  amend' 
it.    3  Le.v.  361.  Pafch.  5  \V.  &  M.  in  C.  B.  Nicholas  v.  Chapman. 

[382] 

(0.  a)     Omiffions  in  Writs  and  other  after  Pro-  sec(B)pi. 

J.  It  16.  and(£) 

ceedings,  amended.  pi.s.8.9. 


10. 


I.  T  N  pracipe  quod  reddat  R.  fin  of  W.  of  Qyen^  Knight  was  S.  P.  for  it 
-*-   vouched  by  the  tenant  hlmfelf  and  the  tenant  and  the  vouchee  ^^\^ 
were  one  and  the  fame  perfon^  and  in  the  procefs  Clyven  and  Knight  mifprifion 
were  left  out,  ana  it  was  awarded  to  be  amended,  per  cur.     Br.  of  the  cleric 
Amendment,  pi.  19.  cites  40  E.  3.  36.  tlmiSlcHe 

Procefs,  pli  46.  cites  4x>  £«  3.  ji. 

1*  In  writ  of  appeal  this  word  (Habeas)  was  omitted,  and  for 
this  caufe  it  was  abated,  for  the  court  would  not  amend  it.  TheL 
Dig.  223.  lib.  16.  cap.  6.  f.  2.  cites  Mich.  13  E.  3.  Amendment 
63.  fine  AflTenfu  Partium* 

3.  Summons  ad  warrant izandum  was  awarded  again/i  2  in  thi 
premijfis  of  the  writj  and  in  the  perclofe  was  but  one^  and  it  was 
amended.     Br.  Amendment,  pi.  100.  cites  3  H.  4.  11. 

4.  In  detinue  the  parol  was  without  delay  by  prote^ion^  and  aftec 
re-fummcns  was  fued,  which  made  mention  that  the  parol  was  put 
without  day  by  prote£iion^  hearing  date  the  \Ji  day  of  yanuary^ 
where  the  protcdtion  bore  date  the  ift  day  of  Jttne^  and  the  roll 
was  well  by  which  the  plaintiff  would  have  amended  it>  and  the 
opinion  of  the  whole  court  was,  that  it  (hall  not  be  amended,  be- 
caufe it  is  as  ftrong  as  the  original.  Brooke  (ays,  Quod  mirum  ! 
for  the  original^  which  is  founded  upon  record  orfpecialtyy  (hall  be 
amended.     Br.  Amendment,  pi.  2.  cites  3  H.  6.  45. 

5.  Praecipe  quod  reddat,  that  is  to  fay,  writ  of  entry  again/i  4, 
and  in  the  claufe  (ist  nift  fecerit)  were  3,  and  the  \th  was  omitted^ 
and  it  was  challenged,  [but]  becaufe  it  was  a  petit  default,  and 
the  demandant  [had]  prayed  leave  to  amend  it  before  that  it  was 
challenged  J  therefore  it  was  amended;  quod  notaj  for  the  court 
£iid,  that  of  cuftom  fuch  defaults  have  been  amended  before  chal- 
lenge of  the  party.     Br.  Amendment,  pi.  35.  cites  8  H.  6.  37. 

6.  Formedm  upon  a  gift  made  to  R,  and  %  asfeme^  and  that  af" 
ter  the  death  of  R,  to  the  demandant  as  hetr^  &ic.  defcendere  dcbetj 
and  did  not  fay  after  the  death  of  J.  and  therefore  the  writ  was 
abated  ivithout  amendment,  becaufe  it  does  not  appear  to  the 
court  if  ]•  was  dead  or  alive.  Br.  Amendment,  pi.  84.  cites 
jj  IL  6.  28. 

7-  It 
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y.  It  is  reported  by  Martin,  that  an  original  was  amended, 
where  it  was  20  die  Junii^  and  (die)  was  /^  ouU  Thel.  Dig. 
224.  lib.  i6.  cap.  6.  i.  11.  cites  11  H.  6.  2.  17. 
In  «flwf#-  g.  In  writ  of  champerty  direded  to  the  Iheriff,  it  did  net  appear 
7i»f**whtn  of  which  part  the  maintenance  was  made^  by  ^ich  the  plaintifF 
kr  ^/m  «iux  purchafed  a  new  writ ;  for  the  other  could  not  be  amended.  ThcL 
ir//^omi.   £)ig,  224.  lib.  16.  cap.  6.  f.  13.  cites  Mich.  22  H.  6.  8. 

wriif  it  is  not  amendable;  per  Prlibt.  TheL  Dig.  a24.  lib.  16.  cap.  6.  f.  20.  cites  HjIL 
34  H.  6. 27. 

The  o™i<^-.  g.  But  it^  was  faid  that  fuch  writ  Henricus  rex  Anglia  &  Franc* 
t^i^in  "  W*^»'  laying  Dei  gra*  may  be  amended.  Thel.  Dig.  224.  lib.  16. 
tiie  (liie  of    cap.  6.  f.  13.  cites  Mich.  22  H.  6.  8. 

the  kintCy  is 

amendfible ;   but  the  omiflion  of  any  ihkg  that  alters  the  form  of  the  wrkf  is  not  amendable* 

8  Rep.  160.  Mich.  8  Jac.  in  Blackamore's  cafe. 

[  383  1        ^^*  Praecipe. quod  reddat  was  Pracipe  R.  B.i^y,  C  quodreJJat^ 

&c.     And  by  another  praecipe  in  the  fame  writ  [it  was]  Etpreecipe 

TbeL  Dig.    J*  T.  quod  reddatj  &c.  and  in  the  fummons  in  the  fame  writ  was 

****i*^  '*•  Etfummoneas  pradi£t*  R.  fcf  J,  and  the  demandant  prayed  that  it 

^i  S.  c!^'  ^^  amended.    But  per  cur.  it  cannot  be  amended ;  for  it  does  tut 

appear  to  the  court  which  J,  is  left  outj  and  fo  was  the  opinicm  of 

the  court ;  for  there  were  two  J's.     Br.  Amendment,  pi.  6.  cites 

27  H.  6.  6. 

Br. Amend-       ji.  The  writ  of  error  was  Rex  Johanni  Prifot  capital!  jdKc', 

d^^aSH.^   &c.  iaiutem.     Quia  in  recordo  &  proceflu,  &c.  which  was  Corem 

6.  XX.  s.  P.    vobis  inter  A.  &c.  where  it  ihould  be  Coram  vobis  i^  fociis  vcfiris^ 

[and  it  is  at   and  was  not  amended.     Thel.  Dig.  224.  lib.  i6.  cap.  6.  u  l^• 

piV hV*"  ^*^^  '^""-  ^^  ^-  *•  ^♦• 

Br.  Error,  pi.  13.  cites  S.  C*«»— Br.  Faux  Latin,  &c  pi.  89.  cite$  8.  C— >Fitzh.  Error,  pL  30. 
cites  S.  C. 

12.  In  debt  the  writ  was  by  Ti?.  Gargrave^  efquire^  and  die  ob- 
ligation was  yo.  Gargrave  only^  and  it  was  not  amended,  but 
abated,  inafmuch  as  this  mifprifion  was  of  the  part  of  the  plaintiflF. 
Thel.  Dig.  224.  lib.  16.  cap.  6.  f.  18.  cites  Mich.  30  H.  6.  6. 
Amendment  37.     Quaere. 

13.  It  was  agreed,  that  where  divers  things  in  the  writ  ef  cob* 
/piracy  are  omitted  in  the  count,  it  fhall  be  amended;  quodiOOta; 
for  it  is  mifprifton  of  the  clerk.    Br.  Amendment,  pi.  8.  cites 
33  H.  6.  2. 

14.  Where  things  in  the  writ  are  omitted  in  the  county  this  omif* 
Hon  {hall  be  amended,  per  cur.  but  not  the  other  matter.  Br. 
Confpiracy,  pi.  2.  cites  33  H.  6. 

15.  If  cleri  of  the  ejfoign  enters  challenge  of  the  conufance  ^fplea 
in  his  remembrance^  and  after  does  net  enter  it  in  the  roll,  this  thall 
be  amended ;  per  Billing ;  by  which  he  took  iifue  that  the  land  is 
out  of  the  franchife,  &c.  and  therefore  it  feems  that  it  may  be 
amended.     Br.  Amendment,  pi.  14.  cites  35  H.  6.  24. 

j4  title  wn         16.  Formedon  was,  vix.   yfnd  which  after  the  death  efjm  tie 


b^^^w   •^'^  ^f  '*'  ^^^^^  defcendere  debet  to  the  demandant.    Blllmge 
'      ***  4  manded 


3menUment  [and  jeofails.]  '        3S3 

manded  judgment  of  the  writ ;  for  he  makes  J.  heir  to  the  donee.  /Tw/w  feifcd 
Littleton  faid  my  titling  is  fin  and  heirj  which  the  clerk  faw  -,  and  '»/^^  and 
therefore  it  is  the  default  of  the  clerk,  and  prayed  that  it  nught  ^{j^f^ 
be  amended.     Prifot  iaid  it  is  no  matter  for  your  titling,  which  dtjcendedt^ 
pu  keep ;  but  the  clerk  of  the  Chancery  ufed  U  make  titling^  and  R*  mJoh 
therefore  he  fhall  be  brought  and  examined,  and  if  his  titling  be  ^'^.  ^^» 
as  you  fay,  it  fliall  be  amended,  and  otherwife  not.     Quod  nota,  ^ollZ7ron 
for  non  negatur ;  but  Littleton  aflented.     Br.  Amendment^  pi.  56.  and  didwt 
cites  38  H.  6.  4.  f^y  ^""i  '"»^ 

^  ^  fnm  H.  to 

E,  asfoH  and  heir.  And  per  cur.  it  (hall  not  be  ameniled  where  this  word  C^irJ  h  omitred  at  H". 
For  mat/cr  infafi  cannot  he  amended  ;  for  then  peradventure  the  court  fhall  make  a  falfity  ;  for 
pendveoture  H.  is  not  heir.    Br.  AmondmenCi  pi.  113.  cites  10  H.  7.  25. 

17.  In  debt  the  plaintifF  counted  upon  an  obligation.     The  de^  Flrzh. 
fmdant  in^rled  till  another  term^  and  then  he  demanded  judgment  Amend- 
ed the  count ;  for  he  faid  that  there  is  no  place  laid  where  the  oh^  ""*"''  P*' 
ligation  is  made^  but  a  fpace  was  left  in  the  roll  for  itj  and  it  was  s.C.1— 
not  fuflFered  to   be  amended.       Br.  Amendment,  pi.  68.   cites  Br.  Brief, 

^       ^      ^  cites  S.C— 

Br.  Count, pi.  61.  64.  cites  S.  C*       8 Rep.  161.  a.  cites  S.C. 


18.  Scire ftxcias  upon  a  fine^  which  was  to  him  and  his  heirs 
male^  and  the  tnittimus  zvas  Ad  profecutionem  "J,  T,  confanguinei  (sC 
hired,  without  mafcul*,  and  it  was  doubted  if  it  may  be  amended. 
Per  Fairfax,  if  writ  judicial  varies  from  the  original,  it  fhall  be 
amended ;  fo  if  writ  of  debt  varies  from  the  obligation ;  for  this 
is  the  default  of  the  clerk  who  fees  the  record  and  the  fpecialty,  if 

this  matter  be  found  upon  the  examination  of  the  clerk.     But  per  [  3  84  J 
Pygot,  a  thing  which  ought  to  come  by  *  information  of  the  «Seepl.2i. 
party,  as  the  vill,  myflery,  or  the  like,  fhall  noc  be  amended ;  & 
adjornatur.     Br.  Amendment,  pi.  48.  cites  9  E.  4.  15. 

19.  ff^rit  was  J,  S.  clerkj  in  debt  upon  an  obligation,  and  in  S.P.Br, 
the  count  it  was  abbot  of  Z).  and  y.  S.  clerk  was  omitted^  and  it  was  '^^^®»  P*» 
amended  becaufe  it  was  in  one  and  the  fame  term.     Br.  Amend-  1  e^4!*24. 
ment,  pL  112.  cites  4  £.  4.  25. 

20.  In  pracipe  quod  reddat,  if  the  Jheriff  delivers  the  writ  in 
c%urt  without  indorfement^  it  may  be  amended  before  procefs  awarded 
upon  it;  per  Genney.  But  per  Moyle,  This  is  Ex  gratia  curia., 
But  Gcimey  faid  isfot  after  grand  cape  awarded^  and  judgment 
given,  for  this  ifTued  upon  writ  ill  returned ;  but  per  Choke,  that 
which  is  once  miflaken  is  always  miftaken;  quod  Danby  con- 
ceffit  5  and  yet  per  Littleton,  we  may  amend  feveral  things  before 
judgment,  which  cannot  be  amended  after  j  for  then  the  party  fhall 
\^t  the  advantage.    Br.  Amendment,  pi.  47.  cites  9  £.  4.  14. 

21.  Bill  was  Tent  into  Chancery  upon  an  obligation  againfl  J.  N. 
and  the  intent  of  the  plaintifF  was  to  have  it  in  London,  and  this 
word  (London)  nor  no  other  county  was  put  in  the  tejie  nor  margin 
ef  the  billy  as  it  ought  to  be  in  every  bill  of  indidbnent.  And 
tiiey  were  at  iflue  in  Chancery,  and  venire  facias  awarded  in 
fi.  K..  ^^o  tried  it,  and  pailed  for  the  plaintifF.  And  exception 
was  taken  in  arrefl  of  judgment,  and  it  was  amended  per  cur.  after 
verdiil^  quod  \\o\2^and  in  another  courty  and  yet  this  ought  to  have 
bcci^  of  the  information  of  the  party^  and  then  it  is  not  pro- 
perly 
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|>erly  mirprifion  of  the  clerk.      Br.  Amendment,  pi.  88.  cites 

2  R.  3.  12. 

22.  Where  a  thing  ufual  is  omitted^  as  the  defence  or  averment 

Et  hoc  paratus  eji^  See.  and  the  like,  this  cannot  be  amended. 

Br.  Amendment,  pi.  113.  cites  i  H.  7.  23. 
Br.  Retora        23.  It  was  held  that,  if  the  flierift  returns  upon  a  capias  againh 
de  Brief,      J^  qj^  jv,  qj^Q^^  virtute  hrevis  mihi  direSfi  cepi  corpus  J*  andN, 
pl.9.^cices     ^^j  j^^g  not  fay ^  lnfranominat\  this  is  mifprifion,  and  {hall  be 

amended,  but  by  the  reporter  it  is   good   without  amendment. 

Br.  Amendment,  pi.  64.  cites  12  H.  7.  19. 

24.  Debt  upon  a  recovery  of  damages  in  afffe^  the  tefie  of  the 
writ  upon  arnfe  was  not  expreffed^  And  per  cur.  this  may  be 
amended.     Br.  Amendment,  pi.  114.  cites  13  H.  7.  21. 

25.  In  a  ^are  impedit  againfl:  the  Bifhop  of  Lincoln,  the  writ 
was  fuam  fpe^at  donationenty  the  word  (ad)  being  omitted ;  it  was 

'.  held  by  the  whole  court  to  be  amendable.     Golds.  78.  pi.  12. 

Hill.  30  Eliz.  Brookefby  v.  Bifhop  of  Lincoln. 

Noy  57«  26.  Fenire  facias  was,  Et  habeas  ibi  nomina^  but  left  out  (jura- 

S.c.ti»cob-  fQjriipi^^    Xhis  is  only  the  mlfpriiion  of  the  clerk,  and  was  awarded 

not*aliow-    *o  ^^   amended,  and  judgment  affirmed.      Cro.   E.  467.  (bis) 

ed. Ow.  Pafch.  38  Eliz.  B.  R.  Wilioughby  v.  Gray. 

59.  s.c     • 

but  S.  P.  docs  not  appcnr.— ^Mo.  465.  pi.  657.  S.  C.  but  S.  P.  does  not  appear  as  a  point  in  tijt 
Cifc  but  citet  it  there  as  a  point  in  the  cafe  of  Biflfey  v.  Hungcrford,  and  that  it  was  good  after 
verdi^i  and  amendable,  becaufe  it  cannot  be  intended  of  other  names  than  the  names  of  the 
jurors.  ■  So  where  the  venire  facias  wanted  the  words  (Et  habeas  ibi  nomine  juratorum)  bvt 
the  words  Venire  facias  duodecimo  &c.  were  inferted,  all  the  jufttces  feemed  that  it  was  good, 
and  that  the  firft  words  are  fupplied  in  the  laft,  and  are  aided  by  the  ftatute  of  Jeofails  afer 
verdict*    2  Brownl.  167.  Pafch.  10  Jac.  C.  B.  Barde  v.  Stubbing. 

27.  An  original  writ  vrsLS  returned  hy  the  Jherijff^^nd  hisChrtJUan 
name  omitted 'y   the   court  would  not   allow   it  to  be    amended. 
Goldfb.  113.  pi.  3.  Mich.  39  &  40  Eliz.  Broughton  v.  Flood. 
r  28  c  ]       ^8.  A  record  of  nifi  prius  in  an  action  of  debt  upon  an  ohliga" 
tion^  with  condition  to  pay  fuch  a  fum  at  fuch  ,a  fcaft  next  aftcf 
the  date  of  the  obligation,  the  day  of  the  date  was  omitted  in  the 
record  of  the  nifi  prius^  fo  that  it  doth  not  appear  which  (hall  be 
the  next  feaft,  at  which  the  money  oftght  to  be  paid  after  the  date; 
and  by  all  the  juftices,  it  was  no  pcrfeSl  iJfiie^2j\A.  for  that  the  jufticcs 
of  nifi  prius  have  no  power  to  proceed  upon  it,  and  it  mall  not 
be  amended,  otherwife  if  it  had  been  a  good  iffue,  though  ano- 
ther thine  had  been  miftaken.     2  Brownl.  47.  Hill.  8  Jac.  Anon. 
29.  1  iie  clerk  that  entered  the  caufe  had  omitted  the  charge^ 
which   ivas  400/.  and  it   was   omitted  in  the  roll  and  nifi  prius* 
After  verdift  exception  was  taken  and   amended   by  t\^c  court. 
Brown,  26.  the  Earl  of  Cumberland  v.  Hilton, 
a  Bulft.  30.  It  was  ailigned  for  error  that  there  was  variance  between  the 

^^Cham- ^  bill  filed  and  the  declaration  ;  the  declaration  was,  that  J.  S.  after 
berlainc  the  death  of  tenant  pour  auter  vie  primo  intravitj  and  fo  was  sccm* 
S.  C.  ruled  panty  and  in  the  hillfiled^  the  words  (primo  intravit)  were  omitted} 
r*^^d"^'  but  becaufe  the  paper-4ooi^  by  which  the  bill  was  ingroiled,  bad 
Coke  thofe  words  in  it,  therefore  rulca  it  fliould  be  amended.  Cro.  J.  393» 

Ch.  T.  citcU  pi.  4.  Hill.  12  Jac,  B.  R.  Chainbcrlaine  v.  Ewer. 
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31.  In  deli  in  a  court  pf  Piepowders^  the  words  (Secandunv 
confuetadinem  civitatis  illius)  were  in  the  imparlance  roll  but 
omitted  in  the  iflue  roll;  the  court  held  this  to  be  only  vitiura 
clerici,  and  therefore  amendable.  Cro.  G.  4.5;  46.  pi.  5.  Mich. 
i  Car.  C*  Bi  Hodges  v.  Moyles. 

32,  In  a  formedon  in  the  defcender,  the  plaintiff  was  admitted  Het.  52. 
Wore  one  of  the  juRices   of  C.  B.   to  profecute  in  omnibus  Young's 
aSionibus,  which  was  entered  in  the  plea  r^/Zthus,  Concejfum  eji  ^j^^^^' 
per  curiam^  that  the  plaintiff"  hy  y.  S,  his  guardian  JhoUld  profecute^  court 

&c.  and  the  philixer's  roU  was^  that  J.  T.  by  J.  S.  his  guar-  agreed  that 

£an  ad  hoc  admijus  per  cur.  bhtulit  fe  quarto  die^  &c.     But  there  ^^ndil^* 

was  w  entry  in  the  phiJizer*s  roll  as  ufual,  quod  concej/iim  eft  per  — jo.  177. 

tur.  quod petens fequatur  per  J,  S.  his  guardian;  whereupon  error  P^*  i-  s.  c. 

was  brought     It  was  the  opinion  of  the  court^  that  notwithftand-  doL^no^ap- 

ing  error  was  brought^  yet  it  might  be  amended,  becaufe  it  ap-  prar.- 

pears  the  juftices    admitted  the  guardian  ad  profequendum,  and  Hutt.  9a. 
the  philizer^s  roll  is  obtulit  fe,  fo  the  admiffion  appearing  to  be  •  f^i^j/!)^ 

before  the  obtulit  fe^  it  was  the  omiflidn  of  the  clerk  rather  than  jc  mould  be 

the  ad  -of  the   court,  wherefore  it  was  amended.     Cro.  C.  86.  entered  ou 

pi.  I.  Mich.  3  Car*  C.-B.  Young  v.  Young.  Icr'froi'f 

becaufe  this  admittance  by  hi^  guardian  is  the  adl  of  the  court  and  not  like  the  entry  of  the  war- 
rant of  attorney,  lec-^— ^Palm.  518.  S.'  C.  but  S.  P.  docs  not  ai>pear.— — Lxtt.  Rep.  60.  S.  C.  ic 
&  P<  agreed  that  ic  be  amended. 

m 

33.  An  elegit  iffued  after  judgment,  and  recited  the  judgment 
^od  elegit  executionem  of  the  goods-y  and  of  the  moiety  of  the  land\ 
and  the  writ  was,  ITthi  pracipiinus  quod  bona  &  catalla^  of  the  de- 
fendant qua  habuit  die  judicii  pradi^i  redditi  deliberari  facias^ 
omitting  thefe  words  (Et  medietatem  terrarum  &  tenementorum) 
tenendum  the  faid  goods  and  the  moiety  of  the  fai^lands^  quoufque 
debitum  levetur  ;  the  (herifF  extended  the  moiety  of  the  lands  and 
the  goods,  and  delivered  the  moiety  of  the  lands,  and  returned  the 
inquifition.  It  was  moved  that  this  was  only  the  mifprifion  of  the 
clerk  y  but  refolved  it  could  not  be  amended,  but  the  plaintiff 
roight  have  a  new  elegit,  becaufe  the  inquifition  was  taken  without 
^wrant.  Cro.  C.  162.  pi.  4.  Mich.  5  Car.  B.  R.  Walker  v* 
Riches. 

34.  A  fcire  facias  againjl  the  hail  was  ^are  executionem^  but  3  Keb.  190^ 
(habere  non  iebet)  was  left  out\  it  was  prayed  that  this  being  a  ju-  P^-  B^-  Ma- 
tficial  writ  might  be  amended  if  it  were  right  upon  the  file  j  where-  f  -jgg  1 
iipon  a  fearch  was  ordered.  Freem.  Rep.  138.  Trin.  1673.  ■■/'  ^ 
Menate  v.  Coltlo.  '-»;•  ^f  - 

45  Car.  1.  B.  R.  the  S.  C.  and  the  court  held  that  if  the  writ  be  fo  it  is  not  amendaMe^  but  the 
^iaiatifF  muft  difcontinue.  ^ 

35*  Writ -of  enquiry  was  awarded^  and  in  entering  it  on  the 
xoU,  the  words  per  facramentum  duodecim  proborum  ^  legalium  ho^ 
tninum^  were  left  out ;  per  cur.  this  is  amendable,  for  it  is  only  a 
loifentry  of  the  clerk.  3  Mod.  112.  Tiin.  2  Jac.  2.  B.  R. 
Anon. 

36.  Covenant  that  he  bad  not  made  done  or  fuffered  any  aft 
w  thing  to  incumber,  &c.  the  breach  affigncd  was,  that  the  de- 

VoL.  II,  G  g  fcndant 
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fendarit  ad  feifionem  Ceftrix  tent*,  &c»  Anno  4to«  Jac*  %.  utfagat* 
fait  i  upon  demurrer,  the  declaration  being  held  naught  for  uncer* 
tainty  in  what  term  the  outlawry  was,  it  was  moved  to  amend  tt-, 
but  per  Holt  Ch,  J.  difallowed.  For  to  amend  upon  demurrer 
when  this  may  be  the  caufe  of  the  demurrer,  would  be  to  enfinre 
the  defendant  without  caufe,  I  Salk.  50.  pi.  ii.  Pafch.  13  W.  3. 
B.  R.  Cox  V.  Wilbrahara. 


(P,   a)      Difcontinuance  or  Miicontinuance  of 

Procefs,  amended. 

ToTwhert  I,  TN  ijeHione  cuftodia^  procefs  continued  till  exigent  was  mxmr^ 
^^v^nZhlch  '^  by  which  the  defendant  alleged difctntinuance of  frecrfs^ 

ruikes  an  bccaufe  thc  procefs  in  this  akion  isfummons^  attacbmenty  and  difirefs, 
tnA  of  lb*  and  not  procefs  of  outlawry ;  and  per  Finch,  and  Widt  it  ihaB 
f^?  therelf  ^^  amended  where  thc  procefs  iflues  firft  out  of  courfe.  Br. 
hbeerro-    Amendment,  pi.  16.  cites  40  £•  3.  15. 


neoTis  It 

ctnmt  h  A*rendf(^,     Ibid.  ■   ■  Contra  ivl'cre   tl'r  fffoaj'i  frill  dtperuiiy  as   here,   there  ihey  fiJl 

coniMi-  ticc  luberc  thc  froicji  iffuid  jirji  out  of  cowj:^  and  ftiall  commence  there  again  j  quoJ  001^ 

Ibid. 

1.  In  pracipe  quod  reddat  againji  4,  one  made  default^  and  ^ 
sthcr  3  appeared  and  demanded  the  vieWy  which  was  granted,  and 
•  •  day  o;iven  over ;  at  which  day  he  who  made  default  appeared^  and 

the  acTnandant  releafed  the  default^  and  he  demanded  the  view,  and 
it  was  granted,  ajia  the  others  were  eflbigned,  and  day  given  over 
till  now,  and  nq)v  the  tenant  prayed  that  the  procefs  be  difconti* 
'  nued ;  and  hence  it  feems  that  againji  him^  who  firjt  made  difauby 

no  procefs  was  inade^  nor  day  given  \  and  the  opinion  of  the  whole 
court  was  that  it  fhall  be  amended,  becaufe  the  procefs  depends  jetj 
and  is  not  determined ;  quod  mirum,  that  difcontinuance  (hall  b? 
amended,  but  mifcontinuance  is  often  amended.     Br.  Amendmenti 
pi.  17.  cites  40  E.  3.  20. 
Br.  Difcoh-       2^  In  venire  facias  in  debt  z  juror  was  named  W.  B.  and  the 
47."di«'^    Atf^tftf J  corpora  was  J.  B.  and  thc  fherifl"  diilrained  W.  B,  and  thc 
S.  c.  opinion  was,  that  the  procefs  agaiixft  the  jury  was  difcontintted, 

and  could  not  be  amended  5  contrary  of  mijcontinuance*  Note  the 
difference.  Br.  Amendment,  pi.  92.  cites  27  H.  6. 5. 
Yelv.  156.  ^^  fi^  ^jrif  ^^  brought  by  baron  andfenie^  and  the  parties  ap- 
upon*^*ciiiiig  pcared,  and  had  day  till  another  term ;  but  no  aptearance  was  hd 
this  cafe  faid  jf  the  feme ^  nor  any  day  given  her  by  the  roU\  and  yet  inafmuch  a$ 
inf^^d  ^d  ^  *^  appeared  to  be  the  default  of  the  clerk,  it  was  amended.  Ydr. 
thauherc     ^S^*  ill  Cafe  of  Paftonv.  Luflier,  cites  26  H.  6.  Ameodment  33. 

-H  as  fome  reniertibrance  in  fome  by-roU,  by  which  the  cowt  was  inftroAed  that  the  feme  alio  ap 

p.aixd,  though  it  w.is  not  entered  in  the  principal  lolL 

[  387  ]  5*  ^refpafs  by  A.  againji  2,  diey  were  at  iffue  and  fbund  fer  die 
$.  P.  So  ill  P'^i^^'ffj.  and  it  was  alleged  in  arreft  of  judgment  that  the  froetfa 
trefp^fs  ^os  continued  in  the  roll  by  day  given  to  one  onhf*  And  by  all  tfie 
againft  6,    juftices  it  (hall  be  amended,  for  it  was  thc  mifprifioa  of  the 
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derk ;  for  it  cannot  be  intended  that  the  court  will  give  day  to  the  mefnc  pro. 
one  and   not  to  the    other.       Br.   Amendment,  pL  70.  cites  ccfs  is  coit- 
al E.  JL  3.  ^»"««J  a- 

.   .        -  ^  gainft  5 

cBly,  it  may  be  ameniled ;  for  ic  is  m'f^rifa  ckritl,    Br.  Difcontinnance  of  Procefii  pi.  18.  cites 
S.C. 

6.  Contrary  where  no  day  is  given  to  either  of  them.    Bn  Amend-  Br.  Difcon- 

mcnt,  pi.  76.  cites  22  E.  4.  3,  tinuance  de 

pi.  38.  cites  S.  C.  accordin^y. 

7.  TreJ^afs  was  brought  by  6,  and  all  the  procefs  after  the  origin  Br.  Difcon- 
nalwas  to  the  damage  of  5,  and  not  of  6,  and  tney  were  at  iffue  ljnu*nccde 
and  found  for  the  plaintifF,  and  this  alleged  in  arreft  of  judgment,  jg^a^w^* 
and  it  was  amended.     Br.  Amendment^  pi.  76.  cites  22  L.  4.  3.        s.  c. 

8.  Day  was  given  by  the  court  to  the  parties  to  another  tinu^ 
which  ought  not  to  be ;  and  it  was  adjudged  ^at  it  fhall  be  amend- 
ed. But  per  Fairfax,  if  plea  be  mifcontinuedy  and  judgment  givett 
upon  default  upon  this  procefsj  this  is  error,  and  fhall  not  be  amend* 
td;  but  if  judgment  be  given  upon  other  matter^  it  (hall  be  amend^*^ 
ed,  viz,  the  mifiontinuancCj  and  (hall  not  be  error.  Br.  Amend- 
ment, pL  60.  cites  2  H.J.  II. 

9.  Note  per  Vavifor  J.  if  procefs  be  difcontinued  in  afftfe^  it  may 
he  continued  well  enough  by  confent  of  the  partieSy  and  may  be 
amended.  Br.  Difcontinuance  de  Procefs,  pi.  24.  cites  21 
H.  7.  40. 

10.  If  a  continuance  is  to  he  given  to  2,  and  it  is  given  to  one  onfyy 
that  is  a  mifprifion  of  the  clerk,  and  fhall  be  amended,  and  cites 
22  £.  4.  3.  Cro.  £.  61Q.  pi.  6.  Mich.  40  &  41  Eliz.  B.  R. 

I T.  But  where  no  continuance  is  given  to  the  party  at  all,  but  to  a 
ftrangeTy  it  is  the  a£t  of  the  court,  and  not  amendable ;  as  where 
W.  brought  adrion  on  the  flatute  of  hue  and  cry,  which  fuppofed 
that  A.  his  fervant  was  robbed,  and  the  defendant  imparled,  Ec 
idem  dies  datus  eft  praedifto  A.  inftead  of  eidem  W.  and  held  not 
amendable;  per  tot.  cur.  praeter  Gawdy,  and  fo judgment  reverfed. 
Cra  E;  618.  610.  pi.  6.  Mich.  41  &  42  Eliz.  B.  R.  Walford  y. 
the  Hundred  of  Beners. 

12.  If  a   man   voluntarily  difcontinues  procefs,  and  afterwards 
purchaies  a  ven.  fa.  and  tries  the  action,  diis  voluntary  difconti- 
nuance is  not  aided  by  die  ftatute;  per  Popham.    Mo.  403.  Pafch«  , 
37  Eliz.  in  pi.  535. 

i'^  Three  executors  recovered  in  C.  ^.  in  debt  by  default.  Th« 
defendant  brought  error,  and  afligned  a  difcontinuance^  viz.  ThaC 
tbe  fuit  being  by  3  executors,  and  at  the  day^  which  they  had  by 
the  roll  upon  a  continuance,  2  only  appeared  \  and  by  the  fame  roll 
day  was  given  to  all  3  upon  another  roll.  Per  tot.  cur.  This  is  ^ 
wcontinuance,  and  caimot  be  amended;  for  credit  ought  to  be 
given  to  the  roll,  and  therefore  non  conftat  that  more  than  2  ap- 
(teared,  and  that  the  3d  made  default,  which  is  a  non  profecution 
of  the  defendant  at  that  day,  and  (ball  go  to  all  3  afterwards,  and 
'     ent  was  rcverfed.    Yelv.  155.  Trin.  7  Jac.  B.  R.  Paflon  v. 

G  g  «  14*^ 
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14.  In  dfbtfor  rent  for  7  yearsy  refervcd  ty  leafe  made  in  Laim 
9f  lands  in  Norfolk^  the  defendant  as  to  two  years  fUaded  Non  deti-' 
nety  and  iiTue  thereupon ;  and  as  to  the  refidtUy  pleaded'^  that  the 
plaintiffs s  tejlator  entered  into  parcel  of  the  land  demifed,  and  ifliie 
thereupon.  The  firjl  ijfue  was  tried  in  Trin.  term  in  Londsftf 
and  the  2d  iJfue  at  Norfolk  afftfes  afterwards  *,  but  no  continuance 
made  by  curia  advifare  vulty  from  the  day  of  the  return  of  the  Jif- 
tringas  in  London  to  the  day  of  the  return  of  the  dijlringas  in  AV- 
F  i^gg  1  folky  nor  any  entry  of  the  judgment  refpited  ^ueufque.  The  idiffuc 
■•  was  tried  as  it  ought  to  be  in  this  cafe.     The  want  of  this  conti- 

nuance was  aiTigned  for  error  ;  but  all  the  juftices  and  barons  held 
that  it  is  aided  by  the  ftatute  of  Jeofails  as  well  after  verdict  as  be- 
fore, and  as  well  where  there  are  2  verdi£ks  as  where  there  is  but 
one.    Cro.  J.  528.  pi.  8.  Pafch.  16  Jac.  Smith  v.  Bower. 

14.  Motion  to  amend  a  record  after  it  was  removed  hj  wTit  of 
error  into  the  Exchequer-Chamber^  becaufe  therein  was  a  day  given 
over  to  the  parties  from  Eafler  term  to  Michaelmas  temiy  Trinhy 
being  omitted.  By  Roll  Ch.  J.  This  is  not  a  mifcontinuance,but  a 
difcontinuance,  and  cannot  be  amended.  Sty.  339.  Trin.  1652. 
Friend  v.  Baker. 
Skin.  46.  15.  ^Judgment  was  had  on  a  bond  25  years  fince^  and  in  one  sf 

pi.  iS.s.C.  ^]jg  continuances  from  one  term  to  another  there  was  a  blank*  The 

\ i\  ^     f hit 

Pcmberton  cxecutors  of  the  defendant  now  brought  a  writ  of  error,  and  die 
Ch.juft.  plaintiff  in  the  action  got  a  rule  to  amend  and  infert  the  conti* 
thought  It  nuance  upon  fuggeflion  that  it  was  a  judgment  of  a  few  terms 
ancToniythc  ^^^  ^^  aided  by  the  ftatute  of  16  and  17  Car.  2.  cap.  8.  There- 
default  of  upon  the  plaintiff  fills  up  the  blank,  and  the  record  lb  filled  up 
the  clerk  j  ^^s  certified  into  the  Exchequer-Chamber.  The  Ch.  Juft.  hdJ 
Tones  and  ^^*^  ^^^  *  difcontinuance  but  an  infuffcieni  continuance^  and  only 
^oihen  an  omifHon  of  the  clerk,  and  if  he  had  himfclf  filled  up  this  blank 
took  It  to  without  rule,  it  could  not  afterwards  be  fet  afide;  but  Jones  J.  hdd 
award  of  ^^  *  mifprifion  of  the  clerk  and  not  amendable  by  the  ftat.  H.  6» 
the  court,  fince  it  was  not  in  the  fame  term,  and  all  the  proceedings  being 
and  lays  it  Jji  the  bread  of  the  court,  during  the  term  only,  it  ought  to  be 
theVeatc/  ^^^^  blank  as  it  was  \  and  though  the  writ  of  error  be  returned 
opinion.  Into  the  Exchequer,  that  makes  no  alteration,  the  record  idelf 
tlui  this  ft  ill  remaining  here,  and  it  is  only  a  tranfcript  that  is  removed 
ameudaWc  ^h»ther.  AdjoHiatur.  2  Mod.  316.  Trin.  34  Car.  2.  B.  R.  Biidi 
F>yti)c clerk  V.  Lingen. 

vichout 

order  of  the  court ;  but  if  done  by  him  (if  accvrding  to  law]  they  could  not  alter  it,  but  thcf 

eottid  puniih  liim. 

17.  Scire  facias  on  a  judgment  bore  tejte  25  April! s  6  If^,  &  J#. 
returnable  in  Trin.  term  6  W.  3.  but  the  entry  on  the  ruord  jmms 
Trin.  7  IV.  3.  and  no  continuance  from  Trin.  6.  to  Trin.  7  W.,  ^ 
The  defendant  pleaded  a  frivolous  plea,  to  which  the  plaintiflF  de- 
murred ;  it  was  objected,  that   the  caufe  was  out  of  court  fee  '\ 
want  of  thefe  continuances,  fo  that  he  could  never  have  judg« 
ment;  but  adjudged,  that  the  plea  roll  is  amendable  without  aid  at ' 
the   imparlance  roll,  •  becaufe  continuances>  effoigns,  &c.  arc    * 
ads  of  the  court,  an4  at  common  law  they  o^ight  amend 
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(wn  aSs  at  any  time  before  judgment,  though  in  another  term, 
but  their  judgments  were  only  amendable  in  the  fame  term  at 
common  law,  whereupon  the  plea  roll  was  amended  thus.  Memo- 
rand'  quod  alias  fcil'  term,  fandtx  Trin.  anno  fexto,  &c.  and  fo  the 
continuances  entered  down  to  Trin.  7.  and  judgment  for  the  plain- 
ti£    3  Lev.  431,  Mich,  7  W.  3.  C.  B.  Chambers  v.  Moor, 

18.  After  judgment  in  B.  R.  and  a  writ  of  error  brought^  re-  Cpmyns's 
turnable  in  the  Exchequer-Chamber^  and  error  ajjigncd  there,  this  fgT'p/fck 
court  was  moved  for  leave  to  continue  the  bill,  and  after  delibe-  4600.  1. 
ration  Pratt  Ch-  J,  delivered  the  opinion  of  the  court  that  the  S.c.  fay?^ 
continuances  might  be  entered,  becaufe  the  flat.  9  H.  5.  cap.  4.  ^onc^ra- 
allows  amendments  for  judgment,  and  upon  enquiry  it  was  found  tion  the 

to  be  the  conftant  pradice  of  the  court  of  C.  B.  and  alfo  of  this  court  was 
court,  and  that  if  continuances  were  not  allowed  to  be  entered  after  ^^^^^^^^^^ 
judgmenty  moft  of  the  judgments  of  this  court  might  be  reveried.  might  be 
MS.  Rep*  Mich.  5  Geo.  B.  R.  Phillips  v.  Smith.  amended, 

for  it  ap- 
pears tliat  coDtinuaaces  may  he  entered  at  any  trine  before  judgment,  and  if  they  are  omitted  it 
is  the  fault  of  the  clerk,  which  (hall  be  amended  before  judgment  by  the  common  law,  and 
cites  3  Lev.  431.  and  every  thing  which  was  amendable  before  the  judgment  by  the  common 
law,  may  be  ;imended  after  judgment  by  the  Aatute  of  Jeofails,  and  Pratt  Ch.  J.  faid,  that  they 
had  inquired  into  the  couife  of  C.  B.  and  were  informed  that  after  judgment  they 
wcrecnrcrcd  of  courfc  hy  ths  clerk,  unlefs  reftrained  by  rule  of  court,  fo  they    f  <}3o  1 
•re  always  2uiy:nd.ible  of  courfe  in  B.  R.  and  tliere  feems  to  be  a  difference  where    L  «5     /J 
Uiere  i$  a  mil-entry  of  a  coacinuance,  and  where  the  entry  is  omitted. 

19.  Motion  was  made  to  amend  the  continuance  on  the  roll,  by 
firiking  out  a  general  return^  and  making  it  a  day  certain  5  the  ac- 
tion being  at  the  fuit  of  an  attorney,  the  court  at  firft  made  fome 
difficulty  in  granting  the  rule  for  an  amendment,  it  being  eifier 
judgment  upon  a  demurrer  \  but  upon  confidcration,  continuances 
being  merely  the  afts  of  the  court,  the  amendment  was  ordered, 
Barnes's  Notes  of  C.  B.  4  Hill.  6  Geo.  2,  Cooper  an  attorney  v. 
Younges, 

20.  Continuances  could  be  amended  at  common  law,  as  A» 
brought  a  bill  againft  B.  who  vouches  C.  who  enters  into  warranty, 
and  pleads  to  iflue  \  there  was  a  ven.  fac.  and  a  jurat'  inter  A.  and 
B.  which  jurat'  ought  to  have  been  inter  A.  and  C.  becaufe  it  ap- 
pears by  the  record  of  the  ifliie,  and  the  award  of  the  ven.  fac.  and 
the  venire  i|felf,  diat  the  jurat'  ought  to  be  between  A.  and  C.  this 
is  amendable,  becaufe  it  was  an  inrdlment  againft  a  former  re* 
cord.    O.  Hift.  of  C.  B.  87,  88.  ^ 


(Q^a)     Surplufage  in  Writs,  &c.  amended. 

I*    jy  Ecognizance  of  100  Marks^  and  the  writ  of  execution  upon  it  Br.  Exccu- 
^vas  tool,  and  it  was  amended,  but  quaere  what  remedy,  if  ]^[^^^/q^' 

execution  had  been  made  by  the  iheriff.    Br.  Amendment,  pi.  97.  Br. 

cites  44  £.  3.  II.  ^J«sit,. 

^^         "^  pi.  a.  citei 

S.C.— — Fitzh.  Execution,  pL  35.  cites  S.  C,  accordingly,  by  Thorp,  and  the  fame  qu«ro  Uy 

•    '^  G  g  3  »•  Original 
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j4ftH^9  .  2,  Original  was  M.ofT,  and  the  ntifne  procefs  was  M*  T.  and 

^h7^^fam  (^0  '^^  omitted,  and  (hall  be  amended,  by  toe  opinion  of  the 

fmit  in  itf  court ;  for  the  ftatute  is  where  *  word,  fyllable,  or  letter  is  too 

and  was  not  Qiuch  or  too  little  in  default  of  the  clerk  that  it  fliall  be  amended. 

bTcaufe"*'  Br.  Amendment,  pL  loa.  cites  ii  H.  4.  70. 

ft  wnt  not  made  in  this  court,     Br.  Araendnient>  pi.  102.  cites   xi  U.4.  7^       ■    ■  Br.  Vuianca^ 
pL  33.  cites  S.C.— -Br.  Mifnofmer,  pi.  72.  cites  S.  C. 
*  (Wofxl)  is  not  in  the  printed  ilatute. 

3.  Trefpafs  upon  the  Jtatutt  5  R.  %.  ubi  ingredus  non  daturpcr 
legem,  and  was  vi  ist  artnis^  and  becaufe  it  is  not  the  courfe  of  die 
writ  to  fay  vi  &  armis,  therefore  per  tot.  cur.  the  writ  (hall  abate, 
and  cannot  Le  amended.  Br.  Amendment,  pi.  ii.  cites  34  H.  6. 
26. 

4.  Debt  againjl  N.  JVichis  late  of  Brijlol^  &c.     The  Jefindawt 
Jaidy  that  the  day  of  the  writ  purchafed  he  was  abiding  at  D.  abjque 

hoc  that  he  was  ever  abiding  at  the  afore/aid  vill  (f  Brifidy  aiid  it 

was  found  for  the  defendant,  and  they  were  compelled  to  replead, 

becaufe  the  writ  was  Brifioly  and  not  vill  of  BriJloL^  and  by  reafon 

of  this  word  of  furplufage  (Vill)  they  repleaded;  quod  nota,    Br. 

Repleader,  pi.  6.  cites  34  H.  6.  19. 

Br.  Error,         5.  Prifot  caufed  him  who  fued  writ  of  error  returnable  15  Hit 

^^u't^^i    ^^  '"^tke  it  more  Jhort^  viz.  Quindena  Martini,  becaufe  the  plaintiff 

J  J,  '  '*    '  who  recovered  Jhould  not  be  long  delayed ;  quod  nota  in  C.  B.  vii. 

another  court.     Br.  Amendment,  pi.  13.  cites  35  H.  6.  13. 
[  39^  J       ^*  J'  ^'  recovered^  and  after  y,  5.  and  %.  N.  brought  fcire  facias 
So  ^hereofu  to  executi  the  fonu  recovery^  and  it  was  amended  per  judicium.    Br. 
mw^rja-     Amendment,  pi.  77.  cites  22  E.  4.  6. 

m^aivfl  J.  S. 

and  after  J.  S,  and  7.  N.  brin^i  tvrit  of  error  \  quod  nota.    Br.  Amendmeiit,  pL  77.  ciBrs  t% 

£*  4*  6* 

7,  Debt  was  brought  in  the  debet  £5*  detinety  and  after  the  plain* 

tiff"  counted  of  a  debt  due  to  kirn  as  executor  to  y.  S,  and  therefore  it 
ought  to  be  dctinet  only  without  debet,  and  the  writ  ^tis  abated, 
and  not  amended  per  judicium.     Br.  Amendment,  pi.  78.  cites 
22  £•  4.  20. 
fo^  it  was         8.  Error,  becaufe  in  aj/ife  the  tenant  intitLd  himfelf  to  the  mti>-tj 
agreed,  that  ^^  f)jg  dying  feifed  of  Robert  his  father^  and  to  the  other  moiety  by  gijt 
l^cor^' '"    "'  '^^^  '^  Raufe  his  fathery  whofe  heir^  &c.  and  it  was  affigned  for 
mrmefftmt       ctTor,  that  he  had  2  names,  [Robert  and  Raufe"]  and  by  the  belt 
of  a  plea  or    opinion  it  fhall  be  amended,  quod  Fineux  conceifit.     Br.  Amend- 
T4^t    'nent,  pK  43.  cites  14  H.  7.  11. 

JV.  T.  his  father,  and  after  in  tbtfame  f  lea  fays  pucdiSui  J,  7*.  &c.  this  (haU  be  amended,  becacoft  ^ 
appears  in  the  commencement  whAt  his  name  was.    Br.  A.meudment,  pi.  43.  cites  14  H. 7.  ii. 
So  where  it  is  infevertUpltaSf  quaere.    Ibid. 

^  g.  Scire  facias  upon  a  recognizance  to  fhcw  caufe  quare  tht 
plaintiff"  Jhould  not  have  execution  de  pradi£I*  mille  libris  rec&gnitis 
juxta  formam  recuperationisy  in/lead  of  recognitionis  praf  \  «iul  il 
was  held  on  demurrer,  that  the  words  (juxta  formam  recuperaiionis) 
was  furplufage,  and  the  record  was  amended,  3  Mod.  251.  Itlk^i,  < 
4  Jac.  B.  R.  Ayres  v,  Huntington, 
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(R,  a)    What  fliall  be  faid  to  be  the  Default  of  the  ^,^,^f\l^' 

Clerk,  Sheriff,  &c.  «9**^. 30^ 

35-  ?6.  (E) 

I.  TF  tre/pa/s  he  brought  ofhrtaktng  his  clofi^  irampUng  his  grafsy 
*  and  carrying  away  hts  goodsy  and  in  th^  c§unt  the  carrying 
moay  vf  the  geods  is  left  out^  th^  count  fliall  not  be  amended  ;  for 
this  is  not  properly  the  mifprifion  of  the  cUrk^  and  therefore  ihall  not 
be  amended  in  another  term ;  fo^  the  plamtifF  may  count  as  be  will 
at  his  peril,  and  if  it  be  ill  it  fliall  not  be  amended ;  contrary  it  may 
be  ex  gratia  curia  in  the  fame  term  j  note  the  diverfity,  and  this 
before  that  the  court  records  it.  Br.  Amendment,  pi.  41.  cites 
22  H.  6.  58. 

2.  In  debt  the  defendant  pleaded  releafe  and  fo  to  iffue^  and  did  not  *  ^''• 
/»>•,  Et  hoc  paratus  ejf  verificare^  as  he  ought  to  have  faid  upon  plea  mwiT  pi. 
in  die  affirmative,  as  here,  and  ^  defendant  prayed  that  it  be  103.  citos 
amended,  and  it  was*  not;  for  this  is  the  default  of  the  party  or  ?p-  ^o** 
hiscounfel,  and  not  of  the  clerk,  and  therefore  it  is  not  warranted  'urofjul'S 
by  the  ftatute.    Br.  Amendment,  pi.  7.  cites  27  H.  6.  10.  jia»ce, 

3.  Effoign  was  Michel  where  the  writ  was  Michyel^  and  it  was  Otbfrwffi  it 

not  amended,  for  this  is  not  mifprifion  of  die  clerk  5  for  this  fliall  ^^^^  '^^* 

be  caft  before  the  writ  cwnes  in.     Br.  Amendment,  pi.  86.  cites  30  J/rLt  v^^i^  *^ 

**.  o.  I.  or  ths  court 

is  feifed  of 
a  record.    Ibid.-i-^Br.  Eflbign,  pi.  143-  cites  S.  C. 

4.  Petition  was  fued  in  the  name  of  Abbot  and  Covent,  which  is 
in  Ueu  xjf  aftion,  and  no  aition  can  be  fued  in  ths  name  of  the  Qo' 

vent.     And  it  was  held  not  milprlfion  of  the  clerk,  and  that  it  [  "201  1 
fliall  not  be  amended.     Br.  Amendment,  pi.  65.  cites  L.  5  E.  4. 

38-      ...    . 

5.  At  ijfue^  venire  facias  iffned^  and  after  ficut  alias  IS  pluries^ 
and  where  it  Jhoidd  be  ^^iod  praceptum  cji  vie'  quod  venire  facias 

ftcKt  alias  duodecimo  &c.  atjuch  a  day  ad  recogn.  &c.  quia  tam,  &c. 
it  was  praceptum  efl  vie*  fictti  alias  qnt)d  capi intur^bcz^  ad  recogn* 
&c.  And  it  was  amended,  for  it  is  only  milprifion  of  the*  clerk. 
Br.  Amendment,  pi.  66.  cites  5  E,  4.  140. 

6.  In  annuity^  the  writ  was  praecipe  quod  reddat  loA  &/•  id*  Br.  AnnuU 
and  the  count  was  10/.  only,  and  the  6/.  id,  omitted^  and  the  plain-  ^V  P^  ^+- 
tift*  recovered,  and  it  was  reverfcd,  becaufe  it  is  not  warranted  by 

the  writ,  and  was  not  a  miftake ;  for  the  count  is  by  the  party  and 
not  by  the  clerk,  and  therefore  the  judgment  was  rcvcrfed ;  quod 
nota.     Br.  Amendment,  pi.  40.  cites  9  £.  4.  51, 

7.  Ajffife  hy  7S.  and  W.  N.  the  defendant  pleaded  thafT.  M 
died  after  the  fajl  continuance  where  it  Jhmld  be  W.  AT,  And  the 
beft  opinion  was  that  it  fliall  not  be  amended ;  for  the  flatute  was 
made  in  favour  of  clerks  and  officers,  fo  that  mifprifion  of  the 
clerk  fliall  be  amended;  but  e  contra  of  plea  of  the  party ^  for  this 
is  done  by  bimfelf  or  his  counfellor,  and  is  no  default  of  the  clerlu 
&r.  Amendinenty  pL  74*  cites  j8  E. 4.  13  &  20  £. 4.  6« 

G  g  4  8.  A 
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8.  A  man  in  affife  made  bar  and  gave  colour  that  J.  S.  enteredi 
upon  whom  the  plaintiff' entered^  Sec.  where  itjhould  be  that  tht  tdr 
fendant  entered^  and  adjudged  mifprifion,  and  was  amended  per 
judicium.     Br.  Amendment,  pi.  113.  cites  ii  H.  7.  26. 

9.  In  debt  upon  a  recovery  had  in  ajjifey  the  date  of  the  writ  ef 
affife  was  not  put  in  the  writy  and  it  was  held  diat  it  fhould  be 
amended ;  for  the  clerk  had  the  record  for  his  inftru<%on.  Thd. 
Die.  225.  lib.  i6.  cap.  6.  f.  26.  cites  Pafch.  13  H.  7,  21.  but 
adds,  quaere  what  manner  of  writ  of  debt  this  was* 

Thcl.  Dig.  10.  Annuity  granted  by  the  majler  and  confreres^  the  vfritwas 
125.  lib.  16.  againji  majier  only^  and  becaufe  the  clerk  of  the  Chancery  had  die 
cUcsS.V.^  deed  of  annuity  in  his  hands,  therefore  by  the  beft  opinion  it&all 
fays  it  was    be  ^mended ;  quod  nota,     Br.  Amendment,  pi.  44*  cites  14  A, 

held  by  the    7,  1 3. 

greater  opi* 

niuo  of  the  court,  and  by  Brian  that  the  writ  fliould  be  amended ;  but  adds  qusere. 

II.  Exigent  was  returned  that  one  county  was  held  at  Oxm^TxA 
did  not  Jhew  in  what  county  Oxon  wasj  nor  where  tfie  other  coun- 
ties were  held,  &c.    And  per  Tremail,  the  outlawry  is  good.  And 
per  cur.  fuch  default  at  the  exigent,  nor  after,  fhall  not  be  £u<i 
mifprifion,  and  therefore  (ball  not  be  amended.     Br.  Amendment| 
pi.  54.  cites  21  H.  7.  34. 
Jo.  199.  pi.       12.  Debt  againft  an  heir  upon  a  bond  of  his  father,  die  plaintiff 
14.  s.  c.      jn  fetting  forth  the  bond  in  his  declaration  had  omitted  thefe  words, 
Hide  Ch.  T.  ^^  ^^  eandem  foiutionem  obligo  me  et  haredes  meos  :  this  being  roov- 
ai  the  ifirft    ed  in  arreft  of  judgment,  it  was  held  by  Croke  and  Whidock  J. 
vas  of  opi-  againft  Jones,  tiiat  it  was  amendable,  it  being  merely  the  de&ilt 
Whkiock     ^f  ^^  ^'^^^  w^^  ^^^  ^^  obligation  before  him,  and  inftrufiioiis, 
jindcronke,  as  he  cpnfeifed,  to  draw  it  againft  the  defendant  as  heir*    Hide 
iliat  it  Ch.  J,  inclined  likewife  to  this  opinion,  but  it  was  appointed  to  be 

^m^M,  amended  hy  confent.  Cro.  C.  147.  pL  2.  HiU.  4  Car.  R  R* 
but  that  af-  Forger  v.  Sales. 

terwards  he 

doubted;  bat  it  was  amended  by  confent'  V/m.  zo.  Trin*  19  Jac.  C.B.  Anon.  S.P.  ex>diT» 
and  fcems  to  be  S.  C.  and  Hobait  and  Wincti  faid,  it  Ihould  not  be  amended,  for  it  is  matter  of 
fubftance,  but  becaufe  the  clerk  that  made  this  mifpriiioa  yt^  a  good  flerk»  day  wa$  givcft 
ov^r>  &c« 

[392] 

frindthe   C^-*)  Rafed,  Obliterated,  &c.  Records,  amended. 

notes  there. 

The  Re-     '  ?*  O  li^'ginal  writ  whereupon  a  common  recovery  of  fcveral  im- 
porter adds        ^^  nors,  by  cafualty  of  water  and  other  ill  keeping  was  fo  ^ 

alime' '  ^  f^"^  thatfome  words  could  not  be  read  at  all,  and  only  part  of  otbcfs, 

parchment  and  which  was  in  the  names  of  the  manors j  but  in  the  roll  and  w  tbt 

remained  habere  facias  feifmam  the  manors  and  all  particulars  appeared  ctr^ 

imt  dina^  /^/ff/K  i  it  was  held  that  the  original  writ  is  amendable  by  the  ftat, 

niihedj  for  8  H.  &•  And.  79.  80.  pj.  67.  Trin.  24  Eliz.  the  ♦  Jiarl  of  An»- 

if  fo,  then  del  V.  Ld.  Lumlv. 

it  had  been  ^ 

oihcrwifc,  as  was  before  held  in  Sir  John  Throgmorton's  cafe. 

*  S.  C.  cited  8  Rep.  t6q.  a.  to  have  been  adjut^gcd  by  all  the  judges  of  £nglan4i  ^^^  ^^t^ 
^he  ratlier  beqiafe  ^t  w«  a  common  recovery,  • -. 
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2.  If  the  original  or  other  part  of  the  record  be  ftole,  taken 
nway^ /withdrawn  or  avoided  by  any  clerk,  though  this  be  felony 
per  8  H.  6.  cap.  12.  yet  this  may  be  fupplied,  and  amended  by  the 
other  parts  of  the  record ;  but  it  fuch  part  ftole,  &c.  or  obliterated 
cannot  be  fupplied  by  the  record,  nor  by  any  exemplification  made 
of  the  record,  then  it  cannot  be  amended.  8  Rep.  160.  a.  b.  cites 
it  as  refolved  by  all  the  judges  of  England,  Trin.  24  Eliz.  in  the 
cafe  of  the  Earl  of  Arundel  v.  Lord  Lumly. 

3.  By  accident  fome  ink  had  fallen  on  a  roU  remaining  in  the 
ireafury^  and  on  motion  to  amend  the  fame,  the  clerk,  under-clerks, 
and  treafury-keeper  were  examined,  and  it  appearing  to  be  a  mere 
accident  the  court  ordered  the  roll  in  the  treafury  to  be  amended  by 
the  nifi  prius  roll  and  pojlea.  Rep.  of  Pra<3:,  in  C,  B.  3.  HilL  JO 
Ann.  Thornhill  v,  Loqiux. 


(T.  a)     Defects  in  IndiSfments  and  Criminal  Cafes, 
or  other  Cafes  'where  the  King  is  Party y  amended, 

I*  \Jl  Ifrecital  of  a  ftatute  in  matter^  or  in  year^  day^  or  place j  Note  it  w; 
■*'^-*  may  be  amended  in  the  cafe  of  the  kine,  and  this  in  ano-  '^FV^^^a 

^     ^  ^  r  r         r  °  it     thc  learned 

tner  term ;  contra  of  a  common  perlon,  for  every  one  that  med-  counfel  of 
dies  with  it  ought  to  fhew  the  law  truly.     Br.  Parliament,  pi.  87.  the  king, 
cites  33  H.  8.  1^^*  "-^ 

*'*'  king  may^ 

amend  bii  dtchration  in  another  term  In  omffiony  2(C.  hut  he  cannot  alter  the  rruitter  and  ehjinge  it  wbolly.  At 
Where  information  mij-redtfi  the  fivdute  it  may  be  amended,  becaufe  mif-recital  is  the  caufe  of  de« 
TQurrer ;  for  if  it  be  mif-recited  then  there  is  no  fuch  ftatute.  Br.  Amendinenty  pi.  80.  cites 
30  H.  8. 

H.  was  indidled  and  found  guilty  of  a  rmjdemeanor  in  altering  an  ajfejfment,  which  he  with  the  other 
commijlioners  figned  inpurfuanoe  of  the  Lnd-tax  oil^  which  was  enacted  at  a  fe(Tionsof  parliameaC 
held  in  Nov.  4  Ann.  Exception  was  taken  that  in  thc  indiclment  the  adl  was  not  well  fet  forth; 
for  though  the  wm'm  of  parliament  were  retumabU  the  \^h  of  Junty  the  time  mentioned  in  thc  in* 
di6hnent,  and  right  according  to  the  printed  book,  yet  ht\xi%proioguedtiil  03ohpy  the  feflfions  did 
not  commence  tiil  then)  whereupon  the  indictment  was  quaihcd,  11  Mod.  113.  Pafch.  6  A^tui 
B.R.  the  Queen  v.  Hickeringill. 

2.  T.  was  indi£^ed  upon  the  ftatute  of  8  H.  6.  in  this  manner^ 
Inquijitio  capt.  apud  Surflet  coram  A,  IS  B,  jujiic,  pacisy  is^c.  in  par^- 
iibus  pradi£l.  per  facramentum,  &c.  Exception  .was  taken  be* 
cauie  it  did  not  appear  that^  Surflet^  where  the  inquijition  was  taken^ 

was  in  partibus  Hollundiay  and  if  it  was  not,  the  inquifition  was  [  393  J 

taken  without  authority.     For  the  county  of  Lincoln  hath  three 

divifions^  and  three  feveral  commiilions  of  peace,  fo  as  the  one 

hath  not  to  do  with  the  other;  at  length  the  court  agreed  that  the 

indidlment  be  difcharged  if  the  record  with  the  clerk  of  the  peace 

ws  fo ;  but  if  upon  view  of  the  record  they  fhould  find  it  to 

be  a  miipridon  in  the  certificate,  then  they  fhould  caufe  it  to 

be  amended.     Cro.  J.  276.  pi.  6.  Pafch.  9  Jac,  B,  ^.    Thorney's 

cafe. 

3.  VTwo  were  indi£ted  for  felony  in  cafe  of  life,  and  found  guilty,  s.c.  cited 
and  this  was  in  the  fingular  number.     By  the  opinion  of  o  or  9  by  Gould  J. 
judges,  the  indi£bment  was  held  clearly  good  and  well  amendable,  ^^  ^^^™* 
^hJch  was  done,  apd  the  criminals  were  afterwards  }ianged  for        '       ^ 

th? 
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the  felony.  Cited  by  Yelverton  J.  2  Bulfl.  35  Miclu  10  Jac 
as  a  cafe  that  happened  at  the  afiifes  before  him  about  2  ytare 
before. 
Cpon  zba-  ^  Dr^  Alphonfo  was  committed  by  the  college  of  phyficians 
tothe{\e\i'  ^^  pnK^fing  ^yfick,  &c.  and  upon  habeas  corpus  the  return  was 
tenant  of  beU  infuffidentyhcczuk  it  did  not  fet  forth  the  eaufe  rf  bis  commit'' 
the  Tower  nunt  in  particular^  and  the  court  would  not  fufTer  them  to  amend 
hc^ad^e*^  the  return,  but  bailed  the  prifoner ;  the  rather,  becaufe  if  they  if- 
infujicufii  charged  him  he  would  be  immediately  committed  again9  ^  ^^^^ 
tumriu  The  they  would  am^nd  the  return.  2  Bulft.  259.  Mich.  12  Jac.  Dr% 
d^r^  tot     Alphonfo  V.  the  CoUege  of  Phyficians. 

he  ihoiild  amend  bis  return,  or  elfe  tbey  would  gnuit  an  alias  with  a  pain.    Stj*.  96.  Pafcb.  24 
Car.  B.R.  Lilbom's  cafe. 

5.  D.  was  indiSled  at  the  ai&fes  for  a  nufance^  and  traverfed  the 
]ndi£lment ;  but  in  the  joining  of  the  iffue^  the  word  (Similiter)  after 
the  words  (Et  de  hoc  ponit  Je  fuper  patriam  feT  pradiQm)  was 
omitted.  All  the  juftices  held  that  the  verdi£t  having  pafied  for 
the  king,  the  cleric  of  affife  (hould  come  into  court  and  amend  it; 
foe  otherwife   infinite   indi£bnents  fhould  be  avoided  by  negVi- 

fence  of  the  clerk.  2  Roll.  Rep.  59.  Hill.  16  Jac.  B.  R.  Del- 
ridge's  cafe. 
^'Sr***^  6.  In  indi£inunt  for  ereSing  z  nufancey  the  defendant  pleaded 
Rep.io6g!  ^^^  g"''ty»  ^^^  foimd  againft  him.  The  entry  of  the  ijfue  of  Not 
by  Powei  J.  guilty^  which  (hould  have  been  hy  the  clerk  of  the  ^fffes^  who  ought 
who  faid  fQ  ha^e  joined  the  ijfucy  was  emitted^  and  fo  the  verdidt  was  without 
of  it'^wa^  an  iflue.  The  court  held  it  was  the  default,  of  the  clerk,  and  or- 
becaufe  it  dered  it  (hould  be  amended  by  the  clerk  of  the  aiBfe  that  then  was 
was  itmked  though  the  omiffion  of  it  was  by  another  clerk,  wlio  was  removed. 
r'thin^'^rf     Cro.  J.  502.  pi.  12.  Mich.  16  Jac.  B.R.  Harrises  cafe. 

CdfiTc ;  but  he  faid  he  cannot  come  up  to  it. 


S-C.  cited  y^  In  ji  quo  warranto  a  judgment  of  difclaimer  virtuie  Uteramm 
Rep.  1060!'  p^^Tstiumgerent,  dat.  17  Jacobin  was  entered  by  confent ;  but  becaufe 
—The      the  words  (gereni,  dat.  17  facchi)  were  written  in  the  margin  ^' 


ft.itutcs  of     f/jg  Paper-^booky  and   had   a  flroke  drawn  acrofs  them,  the  clerk 

n^ot  extend  ^^^^  ^^^^  '*  i^g^^J/'^g  the  judgment.  It  was  moved  to  ameod  it 
to  fuo  u-ar.  by  interlining  theie  words  j  but  it  was  obje6ied  that  it  could  ooc 
ranto,  nor  to  f>e  amended,  being  in  another  term,  efpeciaily  in  the  king's  cafei 
•fZb^^\  ^^^  ***  ^^^^  ^  *^  ftatutes  of  amendment  extend  to  quo  wanaota 
jor  the  king  But  per  tot.  cur.  it  is  amendable  at  common  law  as  wdl  n  mu* 
IS  not  bound  ^her  term  as  the  term  wherein  entered,  and  as  well  in  the  kimg^s  op 
naJ^^Ur  ^  «>f  *  Common  perfon,  it  being  only  the  rmfiake  tfthe  ckrJt.  Cro^ 
3%ftices.  C.  144.  pi.  22.  Mich.  4  Car.  Sir  Humphry  Tuftoa  and  Sir 
But  Noy      John  A&iey's  ca(e. 

fiidthat        -^  -^ 

peradventure  it  (hould  be  otherwife  in  cafe  of  zjujre  iir^ttHiy  where  the  fuic  Is  betwixt  the  ^.ittj 

«nd  ihe  kiiJg.    Cro.C.  311.  312.  pi.  a.  Triii.  9  Car.  B.R.  in  cafe  of  the  King  ▼.  Sherinftun  Ti*- 

bot.  Jo.  <3ao.  pi.  a.  S.  C.  accordingly  as  to  quo  warranto^       ■  S.  C.€ited»  aari 

[0yr\A    1     (aid  it  feemed  unreafonahle  to  hold,  that  Che  king  was  not  bound  by  the  law  bf  bis 
3V  r  J     not  being  named,  becaufe  it  appears  by  the  exception  that  the  parliai^cnt  intended 
that  he  had  been  bound,  though  not  named ;  for  otherwife  there  wouW  have  been 
no  occ^fion  for  the  exception.    %  Lev.  139.  Trin.  27  Car. a.  B.R.  The  Riftg  v,  Ld.  FitxwiIWi 
*— * t  Keb.  241.  pi.  60.  Mich.  2  s  Car.  t-  S.  C.  but  S.  P.  does  not  appear*  ■  .  S.  C.  cittd  G*Hiii- 
of  C.  B.  93.  and  iu  the  Xew  Abr.  96.  in  the  fajne  words. 
See  flit.  9  Anna?,  cap.  20.  at  (  Q^  )  3  _ 
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8.  In  an  information  egain/i  thi  inhabitants  of  B^  for  not  repair^ 
ing  a  bridge^  two  of  the  dtfendants  pUadid  ts  ijfuty  and  verdi^  found 
for  than.  It  was  movea  that  Mr.  Attorney-General  having  mif 
taken  the  name  of  em  of  them  in  his  replication,  the  record  nii^>t 
be  amended,  and  &>  the  judgment  after  not  be  erroneous ;  but  the 
court  iaid  they  did  not  fee  how  it  could  be  amended »  for  they  coo- 
ceiyed  there  was  no  ijfue  joined,     Sty.  167.  Mich.  1649.  B.  K. 

9*  A  motion  was  made  that  the  word  (Puhlica)  might  be  put 
into  an  indi^hn^nt,  which  was  removed  into  B.  R.  by  certiorari ; 
but  per  cur.  it  could  not  be.     Sty.  321.  Hill.  1651.  Anon. 

10.  A  folicitor  was  committed  for  interlining  the  poftea  of  an  in^ 
diSfmentj  by  inferting  the  word  (Falfely.)  The  poftea  was  ordered 
to  be  amended  by  the  Paper-Book.  Sty.  374.  Trin.  1653.  Kitch- 
ingman's  cafe. 

11.  The  defendant  was  indi£fed  for  bar  retry  in  Mlddlejex^  and  Itwasfaid 
in  the  return  of  the  certiorari  2  or  ^  lines  of  the  indiitment  were  left  t'lat  WrV/- 


matti 


out.    It  was  moved  that  the  clerk  of  the  peace  of  Middl cfex  might  mruedmtif 

amend  it  by  the  record,  which  he  had  brought  into  court ;  but  it  Lo,Jon  h*v« 

was  agreed  that  there  is  a  diverjity  as  to  this  matter  between  London  **^f!\*j  i^ 

and  other  counties  y  for  an  indidiment,  &c.  certified  out  of  London,  [J^^  orip- 

niay  be  amended  upon  motion  by  the  original,  becaufe  by  their  char^  nnl ;  for 

ter  they  certify  only  tenorem  recordiy  jo  that  the  record Jlill  remains  ^^^f**"  "^^ 

tw/A  them  \  but  it  cannot  be  amended  in  any  other  county,  becaufe  but  only  a  * 

the  law  fuppofes  the  record  itfelf  to  be  removed,  and  fo  there  is  no-  tranfcnpt ; 

thing  remaining  for  them  to  amend  it  by;  but  the  Reporter  makes  a»^<Jajury 

a  quaere.     Sid.  155.  pi.  5.  Mich.  15  Car.  2.  B.R.    The  King  v.  X-Wvn^ 

AiCOck«  nione<1  to 

amend  nn 
ioJiftmcnt  fouod  in  this  court,  and  in  the  principal  cafe  where  ihe  inJi<5\mcrt  was  aj^iuxft  (Ed- 
ward) all  along  till  the  conchifioii,  and  then  it  was  prncd  (J'.)h:mnes,)  if  by  examination  of  thfi 
clerk  of  the  pc.ncc  it  appcRreil  th^t  the  indictment  certified  varied  from  the  original,  it  might  l«e 
amended.  Sed  curia  aUvifare  vult.  Vent.  X3>  Paich.  it  Car.  2.  B.  K.  in  cale  of  the  Kiii&\« 
BroQ)ley. 

12.  It  was  agreed  by  all,  that  if  an  information  be  put  in  againft 
one  in  the  crown^officcy  that  information  may  he  amended  before  the 
party  has  pltaded;  tor  that  information  is  only  a  declaration  for  the 
kiagi  but  otherwife  it  is  of  an  indictment,  for  that  is  fouixl  by  a 
jury,  therefore  cannot  be  amended  ^  and  accordingly  this  term  an 
inlbrmation  againft  the  brewers  of  London  was  amended,  they  hav- 
ing not  pleaded.  And  [o  it  was  agreed  the  information  againft  Sir 
Charles  Sydley  ihould  be  amended,  if  the  attorney-general  then 
thought  fit.  Copy  of  a  MS.  Rep.  of  Ld.  Ch.  J.  Keyling.  Mich. 
15  Car.  2.  Anon. 

13.  An  inquifition  found  that  G,  felonioujly  drowned  himfelf  but  IfantVr/'- 
did  net  fay  that  he  cajl  himf elf  into  tie  water ^  nor  that  he  diedfo.     It  '^!^''^^J^ 
was  moved  that  the  coroner  {hould  attend  to  amend  the  inquifition.  cut  the^  ^ 
Per  cur.   AH  matters  of  form  may  be  amended  in  the  office  by  the  word  {^nurm, 
coroners,  but  not  matter  of  fubftance  j  and  at  length  it  was  agreed  '''^'V'^  *^ 
that  this  fhall  be  amended;  for  the  felonioufly  drowning  himfelf  mendedr 
is  the  fubftance.     Sid.  259.  pi.  6.  Trin.  17  Car.  2.  B.R.    The  perTwif* 
fixni  V.  Glover.  t^'^J-  ^""^ 

contrSk    Sid.  259.  Trin.  17  Car.  a.  in  pi.  6. 

X4«  An 
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14.  An  information  of  perjury  may  be  amended  ;  per  cur.    Lev, 
189.  Trin.  18  Car.  2,  B.  R.  The  King  v.  GofFe. 
Freem.  15.  D tht  ^i  tam^Scc.  for  lool.  againft  a  juftice  of  peace,  for 

Rcp.izi.  refufing  to  grant  his  warrant  to  fupprefs  a  feditious  conventicle. 
s/c,*ac-  -^^''  ^ue  joinedy  and  the  cauje  fet  doivn  to  be  tried  zX.  the  nifi  prius, 
corJingly  the  plaintiff  moved  to  amend  a  word  in  his  declaration,  which  laid 
per  cur.  tjjg  conventicle  to  be  at  the  defendant's  manfion-houfe,  when  in 
informa-  truth  it  was  not,  but  was  at  a  little  diftance  from  it.  But  per  Ch.  J. 
tioiw  at  ajker  ijfue  joined^  &c.  and  this  being  on  a  penal fiatute^  no  precedent 
common  ^^^  \^^  fliewn  for  an  amendment  in  fuch  cafe.  2  MoA  144.  Hill. 
co'I^t  m%     2t8  &  29  Car.  2.  C,  B.    Sir  William  Turner's  cafe. 

grant  amendment. 

Sid.  175' pl-  16.  The  caption  of  an  indiSlnunt  may  be  amended  AQfame  firm 
^  ,?ctr!^    ^^  comes  into'court.  Vent.  344.  Mich.  31  Car.  2.  B.  R.  m  a  nota. 

D.R.  The  King  v.  Love,  S.  P.  but  not  in  another  term.-—  Saund.  249.  Pafch.  ti  Car.  z.  B*H« 
FjiTjlkner's  cafe,  S.  P.  accordingly.— North  Ch.  J.  faid  there  could  be  no  amendment  of  an  ia- 
i}i6lment,  becaufe  it  was  found  by  the  oaths  of  1 1  men.    Freem.  Rep.  221.  pU  2x8.  HilL  1676. 
S.  P.  held  accordingly,  z  Ld.  Raym.  Rep.  968.  Trin.  a  Ann.  Anon. 

Cemb.  73.         17.  An  information  was  exhibited  againft  the  defendant  at  Mi- 
▼  Hock-^     chaelmas  fefiionsy»r  a  riot^  and  the  feci  laid  to  be  in  January  W- 
paU,  S.C.     lowing.     It  is  not  only  amendable  at  common  law,  but  by  feverai 
ftatutes,  which  extend  to  mifprifions  of  clerks,  except  treafon,  fe- 
lony, and  outlawry,  and  fo  the  miftake,  which  was  Quindenam  Mar- 
tini, was  amended,  and  made  Quindenam  Hillarii.     3  Mod.  167. 
Hill.  3  Jac.  2.  B.  R.  The  King  v.  Hockenhul. 
jLcv.  375»        18.  Though  true  it  is  that  the  ftatute  of  8  H.  6.  cap.  12.  excepts 
J^^*  -^    '  appealsy  indictments  oftreafon  or  felony  and  outlawries  for  the  fame^  and 
CBS.  P.     that  the  ftat.  32  A  8.  aids  only  in  actions  orfuits  at  common  law^ 
according-    and  18  Eltz^  14.  extends  not  to  actions  or  informations  en  any  popular 
til*  rtfore      ^''  P^^^^lf^^^^^^-i  2^^  therefore  every  criminal  profecution  is  out  of 
It  is  cured     the  ftatute  of  jeofails ;  yet  a£lions  remedial^  though  founded  upon 
by  the  ver-  penal Jlatutes^  have  been  allowed  the  benefit  of  thofc  ftatutes ;  and 
wkk^otu"    *^®^^^°^^  '"  ^^  aSion  Qui  tam,&c.  upon  31  YXvt.  for  felling  hor§i% 
Cam,  ^cTv.  in  Smithfield  not  tolled^  it  was  (aid,  that  a  difcontinuance  fluQ  be 
Richardfon.  aided  by   32  H.  8.  30.  Arg,    Comyns's  Rep.  284.  cites  3  Lev, 

■  ■     'So  in       27  *C 
an  a6lion       o/j* 

4jqI  tamy  &c.  upon  the  faiute  of  ufury  it  was  allowed  by  Holt  Ch,  J.  that  the  information  by  the 
purty  grirved  ihall  he  within  thofe  i[tatutes>  though  w/  romswn  ittformanoni^  Arg.  Corny ns*s  Rep*  s&4* 
cites  I  Salk.  1114.  [^15.  pi.  1.  Triu.  1  Ann.  Wyat  v.  AUn«l.J— -In  aaaAion  on  a  penal  fblttlft 
l\\tfum  ivas  mijl.tken  in  the  deJarationybnt  leave  was  given  to  amend  it,  the  wnt  being  gater^il,  IZ 
Mod.  248.  Mich.  10  W.  3,  Broom  v.  Holford.-T-^Holt  Ch.  J.  feemed  to  hold,  that  an  informa- 
tion upon  a  penal  ftatute  by  a  cammim  inftrmer  was  not  within  the  ftatute  of  jeofails,  otber«'i(e  of 
an  information  by  the  party  grieved,  i  Salk.  3Z5.  pi. «.  Trin.  2  Ann.  in  cafe  of  Wyati  v.  Aland. 
zLd.  Raym.  Rep.  977.  Wyatr  v.  Eyland,  S.  C.  in  an  action  on  the  ftatute  of  ufury  the  me- 
morandum was  general  of  the  firil  day  of  the  term,  but  bail  was  not  put  in  till  the  midille  of  the 
term,  and  the  court  gave  leave  to  the  plaintiiTto  enter  up  a  fpecial  memorandnm,  for  tlie  defen- 
«lant  is  not  in  court  till  bail  filed,  and  this  is  only  to  make  the  entry  according  to  the  truth,  wtuch 
appears  on  record,  and  the  court  faid,  it  was  an  amendment  at  the  common  law,  aud  not  on  the 
ftatutes. 

19.  The  defendant  being  indiSfedfor  murder ^  pleaded  that  he  ts 

Earl  of  Banbury y  &c.  the  attorney  general  replied^  and  then  the  de-- 

fendani  moved  to  amend  bisplea^  and  bad  leave,  (Holt  doubting) 

becaul€ 
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becaufe  not  entered  on  the  roll,     i  Salk.  47.  Trin.  6  W.  3.  B;  R. 
the  King  v.  KnoUes. 

20.  1  he  defendant  was  found  guilty  upon  an  information^  for  a  2  LdRaynu 
//W,  and  it  was  moved  in  arreft  of  judgment,  that  the  ven.fac,  was  ^«^-  ^^^^' 
returnable  die  Luna  prox'  poji  tres  fept'  SanSf  Mich\  which  was  GouldJ. 
23  Oiftob,  but  the  dijhingas  was  tejie  24  O^iob.  whereas  the  venire  held  that  it 
was  returned  the  23d.     The  court  held  this  not  amendable  by  any  wasamend- 
ftatute  of  amendment,  nor  at  common  law,  becaufe  it  would  be  to  ^^^  i^^^  " 
warrant  a  trial  that  was  tried  without  any  authority,  and  to  make  Powis  J. 
it  contrary  to  the  truth  of  the  faft,  and  it  is  a  miftake  of  the  clerk   f  -^qA  1 
in  Skill     I  Salk.  51.  pL  14.  Mich.  3  Ann.  B.  R.  the  Queen  v.  ^  ^V     J 
Tutchin.  thought* 

rather  a- 
menJable  than  not.  Holt  Ch.  J.  ard  Powell  J.  hcW  it  not  amendable,  and  thereupon  (as  the  Re* 
porter  Ciys)  Pnwys,  who  had  delivered  his  opinion  with  great  dubioufnefs,  and  concluded  it  as 
RKutioned  above,  came  over  to  Hoit  and  Powell,  and  lield  it  not  amendable,  hecaufei  ;is  he  faid,  it 
ihmild  not  go  uptm  a  court  divided.  And  fee  there  the  arguments  of  the  judges  much  at  largew 
*— -S-C.  cited  G.  Hift  of  C.  B.  94.  and  New  Abr.  96.  in  the  fame  words. 

22.  An  indi<Elment  wanted  the  words  in  conC  and  upon  motion 
the  court  ;would  not  amend  it,  but  fecus  upon  an  information. 
Note,  it  is  matter  of  fubftance*     12  Mod.  229.  King  v.  Lewis. 

23.  The  court  were  of  opinion,  that  the  entry  of  zfpecial  verdiSf^  And  if  %  ju- 
though  in  a  criminal  profecution^  may  be  amended,  if  it  was  not  en-  ^^^^^J^ 
tired  according  to  the  notes  taken,  and  the  roll  may  be  amended,  and  the  vcr« 
Gould  cited  Raym.  460.  and  faid,  the  court  frequently  amended  dia  is  en-  • 
informations;  quaere  if  the  court  would  amend  in  a  cafe  where  Ju'^^r^ 
they  had  not  the  minutes  there.  Per  cur.  if  the  notes  and  the  ver-  jant,  yct'at 
di^  varjy  the  court  will  amend  according  to  the  notes,  elfe  not.    1 1   common 

.  Mod.  84.  pi.  2.  Trin.  5  Ann.  B.  R.  Anon.  i^mend!*!*- 

per  cor.  and  fays  it  was  atrrced  in  Dr.  Drake's  cafe.    1 1  Mod.  84.  pi.  2.  Trin.  5  Ann,  B.  R.  Anoa. 
If  in  a  fpecial  verdidt  the  clerk  takes  the  minuta  tight,  and  the  v(*difl  is  entered  up  tvrwgyXJtvs 
conrt  will  amend  the  roll  according  to  the  minutes,  though  in  a  crimnM pi  cj^cution*    11  Mod.  84* 
pi.  4.  Trin.  5  Ann.  B.  R.  Anon. 

24.  An  information  for  a  challenge  by  the  defendant  wa^  by  a 
tvrofig  addition^  but  it  was  ruled'to  be  amended  on  payment  of  cofts, 
this  being  a  fuit  not  carried  on  by  the  crown.  2  Ld.  Raym.  Rep. 
1472.  Hill.  1 3  Geo.  I.  the  King  v.  Seagood. 

25.  A  bond  was  forged  in  which  the  pretended  obligor  was  Barnard 
mentioned  to  be  of  L.  in  Peroch.  (inltead  of  Paroch.)  de  S.  in  ^^P*  '»\ 
com,  M.  and  the  offender  being  indi<fted,  the  nifi  prius  roll  of  the  s'c.^'* 
indi^ment  was  (Parocli.)  but  after  verdift  upon  motion  and  ar-        ^ 
gument  it  was  amended  by  the  record,  and  made  (Peroch.)  agree- 
able to  the  forged  bond  which  was  produced  in  evidence.     2  Ld. 
Raym.  Rep*  15 18.  Pafch.  i  Geo.  2.  B.  R.  the  King  v.  Hayes. 

26.  Anciently  where  an  indictment  ap^^eared  to  be  infufficientj 
the  pra£lice  was  not  to  put  the  defendant  to  anfwer  it,  but  if  it  were 
found  in  the  county  in  which  the  court  fat^  to  award  procefs  againjl  , 
the  grand  jury y  to  come  into  court  and  amend  it^  and  it  is  common 
practice  at  this  day,  while  the  grand  jury  which  found  a  bill  is  be- 
foT^  the  court,  to  amend  it  by  their  confent  in  matter  ofform^  as  die 
name  or  addition  of  the  party,  &c.     2  Hawk.  PL  C.  245.  cap.  25^ 

£  ioo. 

27.  Qearly 
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L.P.R.  45-  27.  Clearly  none  of  tht  fiatutes  af  anundmenis  extend  to  crimi- 
lACanRR!  "^  profccutions,  and  therefore  no  indiftmcnt  can  be  amended  in 
lor  though  tfny  cafe  u/benin  an  anundthent  is  not  allcwabU  by  the  ctmmm  law  \ 
the  law  will  but  it  is  faid  that  the  body  of  an  indiSimeni  from  Ltmdon  rnaj  be 
much^^ir  »»«n<lcd^  becaufe  by  the  city  charter  the  femur  of  the  record  ntf 
requjiirefoi  fi^U  be  removed  'firom  thence.  Alfo  a  coroner  may  by  ri^e  amend 
the  main-  hts  inqueft  by  the  notes  in  matter  of  form  before  it  is  filed ;  and 
iodiaT^  the  caption  of  an  indi&ment  may  on  motion  be  amended  by  the 
mcnts,  be-  ^^^^  of  the  ajfifes^  or  of  the  peace^  fo  as  to  make  it  agree  with  the  ori' 
caufe  it  is  ginai  record^  at  any  time  during  the  term  in  which  it  came  ifij  but 
lhe'"aro  "^  ^^  ^  fubfequcnt  term.  But  it  is  faid>  that  the  caption  of  an 
preferred  inquifitlon  (hall  never  be  amended  after  it  is  filed;  for  being  part 
pro  bono  of,  and  drawn  at  the  fame  time  with  the  inquifition,  greater  exad« 
k^w'ir'oT  "^^^  '^  required  in  it  than  in  the  caption  of  an  indi<^hnent,  which  is 
permit  that  ^^^  ^^  ^^  courfe  to  be  drawn  up  as  occafion  (hall  require.  Alfo 
the  party  it  fecms  to  be  fettled,  that  a  difcontinuance  in  a  criminal  profecution 
indiaea  jg  not  amendable  without  content,  but  it  (eems,  that  the  mere  mif- 
r  '^07  1  P'^ifi^^  '"  tht  joining  of  an  ijfuey  as  where  fhe^militerj  ice.  is  onutied^ 
L  oy/  J  J5  amendable  at  any  time.  Alfo  the  diredion  of  a  veniro  vicoconi* 
ftall  beun-  ''^^  rf  B.  which  is  returned  by  J.  S,  vicecomite,  n»y  be^unended 
Aeceflariiy  by  the  oath  of  J.  S.  that  there  is  but  one  fherifF  of  B.  which  is  him- 
j|B|ayed  by  fclf ;  alfo  it  is  common  prad^ice  to  amend  criminal  informations) 
osor  fVom  ^^  ^^^  pleadings  thereon,  while  ail  is  on  paper.  2  Hawk.  PL  C. 
coning  to     Abr*  224.  cap.  25.  f.  62.  but  in  the  fol.  edit.  244.  £  99* 

a  juft  vindi- 
cation of  himfelf  for  the  crime  for  whicli  he  fl^ir.tls  iudi^d.^— In  all  the  ftatutes  of  amendmeotl 
from  8  H.  6.  there  is  nil  exception  Uv  jppcals,  inuidtment  of  high  treafon,  and  of  felonies.  It  has 
he^i  a  great  queftion,  wlicther  ;tny  of  ihefj  (l.ttutes  extend  to  the  cafe  of  the  king,  or  either  to  tr^ 
mtdy  the  ^  ties  'Mot*e  iU  f>uyt\  'Ui  p< -k  .nit  J  u^jia/I  tU  hng^  or  the  kittg  againji  tbt  pjrtui  \  aud  kk  boch 
cafes  ic  has  been  ruled,  that  iIrL*  itjuuev  \Lki  not  extend  to  the  king;  for  there  only  indiAmeiit^ 
■(ipejdSy  and  infomi.icion>  on  i^nal  iLuiuc^  ure  mentioned,  yet  becaufe  the  firit  fays  it  (hall  he 
•meadcd  on  the  challen:^e  of  the  p.irty,  in  which  the  king  with  decency  cannot  be  included,  the 
fuhPaquent  ftatutes  are  fiippufed  to  be  mudc  on  the  fame  platform^  and  this  exceptiom  is  orjp  tx  at»^ 
'     '  ctotttiu,    G.  Hill,  of  C.  B.  9  5. 


(U.  a)    Jeofails.    Aided  by  Verdift.   In  what  Cafes 

in  General ;  and  why. 

I.    JhfJ^lnals  are  not  helped  by  the  ftatute  of  jeofails.    Amcd 
-''^  by  court  and  counfel.   Goldfl>.  38.  pL  12.  Mich,  x^tlkz, 

Knight's  cafe. 
8.  P.  Arg.         t>.  A  verdicl  hi^lps  every  thing  which  is  neceffary  |»  be  proved  s^^m 
loMod.        fj^g  ^;^y^  and  withont  proof  of  which  no  verdiH  could  be  givon  for 
MuVa4*     ^  plaintiff.    Carth.  389.  Mich.  8  W.  j.  B.  R.  Arg.  in  cafe  of 
and  2  Jo.      Biackall  V.  £ale. 

132.  and 

112710.487.  and  Lev.  30B.— — >S.  P.  Arg.  12  Mod.  510.  in  cafe  of  Palmer  t.  Stavelf* 

3*  A  vexdid  does  not  make  the  declaration  better  in  any  ade» 
Vut  where  the  plmntiff  is  to  give  the  matter  in  evideotce  and  wane 
gf  (\xA  iDsttcx  in  the  declaration  is  aided }  per  Holt  Ch.  J«  Holt's 
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Rep.  567,  pi.  46.  Mich.  5  Ann.   in  cafe  of  Willet  r*  Wax« 
comb. 

4.  The  general  nafon  why  defe£b  in  pleadings  are  cured  hj 
vcrdi&  iS)  becaufe  it  is  to  be  fuppofed  that  the  verdi<2  could  not 
have  been  found  unlefs  there  had  been  evidence  givea  at  the  trial 
of  that  matter  wherein  the  pleading  is  defe^ve.  Arg.  10  Mod* 
300.  in  cafe  of  Mufton  and  Yateman. 

(W.  a)     Omiffions  in  Declarations  aided  by  Vcr- 

didt.     In  what  Cafes. 

^«  p\EBT  againjf  y.  S,  of  thi  city  of  Tork^  he  appeared  and 
pleaded  to  ilTue,  which  faffed  againjl  him^  and  he  pUaded  in 
Mffeft  of  judgment,  that  be  had  not  fufficunt  addition  according  to 
theftaiute ;  for  he  may  be  of  the  city  of  York  and  abiding  in  L. 
where  the  ftatute  i  H.  5.  cap.  5.  is,  that  he  ihall  be  named  of  the 
vill  where  he  abides,  in  a£bion  where  procefs  of  outlawry  lies ;  for 
die  ftatute  is  that  the  writ  (hall  abate  bjr  exceptbn  of  the  party, 
which  is  intended  by  plea,  and  now  he  did  not  plead  this  in  abate- 
ment of  the  writ  at  firft,  and  fo  has  loft  the  advantage.  Br.  Re« 
pleader,  pL  60.  cites  35  H.  6.  1 2. 

2.  In  affumpfit  no  place  was  fet  forth  where  the  promife  was 

made.  .  After  verdift  upon  non  afiiimpAt  it  was  moved  in  arreft  ^f  f  oqQ  1 
judgment,  that  this  was  a  mif-trial;  becaufe  there  was  no  f lace  laid^  L  jV     J 
&c.    The  court  held  that  this  is  helped  by  the  verdift.     Goldfb. 
47*  pl*  5*  Paich.  29  £liz.  Anon. 

3.  After  verdid  defendant  (hall  not  take  advantage  of  uncertainty 
in  the  declaration  if  there  be  any  convenient  certainty^  but  where 
there  is  no  certainty  it  is  other  wife.  Cro.  £.  817.  pi.  11.  Pafch« 
43  Eliz.  B.  R.  in  cafe  of  Wood  v.  Smith. 

4-  The  declaration  was  of  a  grant  of  land  in  Sutton  Coe-field^  Cro.  [.173. 

but  the  de6d  was  of  land  in  Sutton  Parva  infra  dominium  de  Sutton  P^*  '5«  S.  c# 

in  ae^field.    Yet  this  is  aided  by  the  finding  of  the  jury,  who  tbund  ^^^^ 

cjcpreisly  that  the  grantor  dedit  tcnementa  tnfra  fcripta^  fo  that  be-  ly.  ■ 

ing  fo  ixprefily  founds  the  deed  is  not  material.    Quod  nota.    Yelv.  Brownl. 

101.  Pafch.  5  Jac.  B.  R.  Ward  v.  Walthew.  J.^w.lS 

by  S.C.  accordingly^  but  feems  to  be  oaly  a  tranflaiion  of  Yclv.— -Mo.  683.  pL  943.  Ward 
V.  Sudman  S.  C.  but  S.  P.  ilues  not  appear. 

5.  If  iflue  be  joined  upon  a  grant  of  a  reverjion  where  it  is  not  s.  &  ched 
alleged  that  it  was  by  deed^  or  that  the  tenant  attorned^  yet  if  it  be  P^i*  car. 
found  it  fhall  be  good.     Hurt.  54.  Mich.  20  Jac.  in  cale  of  Light-  ^^^^^^ 
foot  V.  Brightman.  Monning- 

6.  In  avowry  for  a  rent-char ge^^  where  the  grant  thereof  iz  not  tonv.Wii- 
pleaded  by  deedy  and  iflue  is  joined  upon  Non  conceflit,  if  it  be  s^c^'ciTd 
found  quod  concejft^  it  is  good  by  the  verdid.     Winch.  54.  in  cafe  pir  cur. 
of  Lightfbot  V.  Brightman.  i-^v.  30S. 

309.  HiU. 
t±U  z'^  Car.  2.  10  B.R.  in  cafe  of  Mannini^ton  v.  Gnlllinis  S.  C.  which  vv'af  in  rspleviiv  and  the 
defendant  avowed  fur  a  rent-charge,  and  fet  forth  that  J.  S.  vvas  feifed  of  the  rent,  and  bargained 
9pd  foi4  tt  Co  the  270 want,  aad  upon  ilTa^  iK>a  concenxt;  ic  was  found  for  the  arowant.    And 

though 
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though  it  was  moved  thnt  no  confideration  was  alleged  of  the  grant,  yet  this  (hall  be  inteniM 
to  be  proved  on  the  trial,  otherwife  it  could  not  be  found  fur  him ;  and  the  a?owaat  hail 
3ud£,meut. 

7.  In  replevin,  the  defendant  avowed  for  rent  granted  to  hisfo' 
ther  infee^  but  did  not  allege  that  it  became  arrear  after  bis  father*  t 
deaths  The  court  agreed,  and  refolved  that  it  was  good  after  ver- 
did>  it  being  pleaded  that  it  was  arrear  and  not  paid  to  him^  ergo 
it  was  due  to  him ;  and  though  it  might  have  been  more  fully  plead- 
ed, yet  aftdr  verdid  it  is  fufficient.  Hutt.  55.  Mich.  20  Jac. 
Chitde  V*  Sammon. 

8»  The  plaintifF  declared  that  he  profecuted  a  capias  againft  CL 
&c.  which  he  delivered  to  the  Jheriff  at  N.  who  adtunc  bf  ibidem 
potuijfet  arrejfare  the  defendant,  but  contriving  to  delay  the  plaintifF 
adtu^ic  &  ibidem  recufavit  arreftare,  &(f.  It  was  moved  after  vcr* 
di£t  that  (potuiflfet)  fignified  only  a  poffibility  to  arreft,  and  that 
might  be  if  C.  was  within  the  county ;  and  that  he  ought  to  have 
Jbewed  how,  viz.  that  CL  was  in  the  view  or  prefence  of  the  !ber\ff. 
But  per  tot.  cur.  after  verdi£l:  the  declaration  is  good  enou^,  and 
it  (ball  be  intended  that  evidence  was  given  at  the  trial  that  the  ihe- 
rifF  might  have  arretted  C.  if  he  had  not  voluntarily  negleSled  doing 
bis  office^  and  the  word  (Recufavit)  implies  that  he  had  an  oppor^ 
tunity,  and  judgment  for  the  plaintifF;  but  they  agreed  diat  this 
was  good  caute  of  demurrer.  2  Jo.  40.  Hill.  25  &  26  Car.  2. 
C.  B.  Fifh  V.  Afton. 

9.  An  a£'u7npftt  was  brought  upon  a  promife  to  pay  money  to  twoy 
tr  either  of  them^  and  declared  that  it  was  not  paid  to  the  twi^  and 
notfaidy  or  either  of  them,  yet  it  was  adjudged  good  after  verdid. 
Cited  by  the  Ch.  Jufl,    Vent.  1 19.  Pafch.  23  Car.  2.  B.  R. 

10.  In  indebitatus  aflumpfit  the  plzintiff  declared  of  a  day  net  yet 
come,  IfFue  was  joined,  and  vcrdidt  for  the  plaintifF;  upon  ex- 
ception taken,  the  court  fakl  there  fhould  have  been  a  fpccial  de- 
murrer, but  that  it  is  well  enough  now,  being  aided  by  the  vcrdi£l, 

r  ^09  1  which  muft  be  upon  evidence  of  a  promife  before  the  adioa 
brought,  and  a  duty  before  the  promife ;  and  judgment  for  tfa* 
ly,  and  held  plaintiff.    3  Keb.  354.  pi.  1 8.  Mich.  26  Car.  2.  B.R.   Sorrd  v. 
SSr1«3^«  Lewin. 

Jay,  as  a  day  not  yet  come,  was  laid  in  tlie  declaration  in  an  a^ion  oFbattery>it  was  cured  fay  tbe 

-rerditl.  Cartb.  3^9.  Blackall  v.'Eale. 12  Mod.  101.  BlackhaU  v.  Kccies  S.C.  and  per  cur. 

the  day  alleged  not  being  yet  come,  is  no  day  at  all;  and  judgment  for  the  plaintiff.^*-* S  Mo4. 
286.  S.C.  adjudged  for  the  plaintiff.— 3  Salk.  S.*  Blaclull  v.  Evans  S.  C.  ■  ■Comyns'sRep.  12- 
S.C.  adjudged  for  the  plaintiff. 


S.C.  cited 

Caitli.389. 
as  adjudged 
according- 


In  any  cafe  n,  Whetefoever  It  may  be  prefumed  that  any  thing  mufl  cf 
Siing^if  o-  ^^ff^^y  *'  gi'^^n  in  evidence^  the  want  of  mentioning  it  in  the  record 
initted  in  a  wiU  not  vitiate  it  after  a  verdi6t.  Per  cur.  Raym.  487.  HilL  34 
declaration,  &  35  Car.  2.  B.  R.  in  cafe  of  Hitchins  v.  Stevens. 

though  it  be 

muuter  %fjuhjlcmct  if  it  be  fuch  as  without  proving  it  at  the  trial  the  plaintiff  ccfuld  not  hav«  had  a 
verdid^,  and  there  be  a  verdi^  for  the  plaintiff,  fuch  omilUon  ihall  not  arreft  the  juil^men 
2  Show.  234.  pL  230.  fays  this  rule  was  taken  and  agreed  by  all  the  court  Mich.  34.  Car.  a> 
cafe  of  Hitchins  v.  Stevens.— —.^J  where  bargainee  of  n  f  ever/ion  brought  debt  fw  ran,  and  uUtgmi 
ottTnauftt,  and  upon  Nildtbet  plcvUdy  a  verdtdt  was  for  the  plaintiff,  it  was  morcd  that  ih«  |»Ui&- 
tiff  had  fct  forth  do  title  to  the  rent,  becaufe  without  attumnient  he  had  none  \  and  cited  iJc.  t^ 
the  King  v.  Sumerlandy  and  Hob.  [72.  pi.  87.]  Hope  [Popej  v.  Skinner,  yet  the  coun  upt»  ibe 
rulo  above«  after  folemn  debate^  gave  judgment  fur  the  plaintiff,    a  Show.  233.  pU  s.30.  Micih 

34  Or- 


^ 
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^Car.2.  B.R.  Hitchins  ▼.  Stevens.*— Ray m.  487.  S.  C.  adjudged  accordingly^  2  Jo.  217. 
2)2.  S.  C.  adjudged  accordingly. 

The  plaintiff  as  effi^net  of  a  rtvnfim  for  yuan  txfieficmt  Kfo.  aleafe  for'years  whereon  a  rent  was  re* 
ferved,  brought  an  attion  of  cavawmi  agtunfi  the  defgnJant  Unant  for  year  i^  for  nit  refMutin^  the  houfeS 
demifed)  and  had  ah  vtUrhcutory  jud^cfa  ^  dtfauli.  It  was  moved  in  arreil  of  judgment^  becaufe 
the  plaiaciff  had  im  alleged  aa  attornme/it  of  the  tenant  upon  the  aflignment  of  the  reverfion.  But  ic 
was  anfwered,  that  there  was  no  need  of  an  attornment  fince  the  32  //.  S.  cap,  34.  for  that  ftatute 
lias  given  aflignces  of  reverfions  the  like  advantage  for  breach  of  covenants  as  their  grantors  had^ 
aad  that  the  plaintiff  in  this  cafe  was  alTignee  before  attoniment»  and  that  an  a^on  of  covenant 
bad  been  held  maintainable  by  the  grantee  of  a  revertion  of  copyhold,  though  in  fuch  cafe  there 
bt  no  attommenL  Befides,  though  attornment  ought  to  have  been  alleged,  that  defedl  was  cure^ 
by  the  4  j^HH.  cap,  t6.  which  bai  put  judgments  upon  defult  upon  the  fame  footing  v:ith  cafes  after  verdiAf 
m  which  cafe  this  defeat  would  have  U;en  cured.  But  the  couit  held  that  nothing  palTed  by  the 
affignment  before  the  attornment  of  the  ten.'mt,  and  that  the  32  H.  8.  has  given  grantees  and  af* 
lignees  of  reverfions  a  power  to  take  advantage  of  covenantSi  but  iLith  not  made  any  pei'fon  a 
grantee  or  afiignee  which  was  not  .fo  before  the  ftatute,  and  therefore  to  take  advantage  of  thac 
Xhtute,  aman  muft  be  a  compleaC  aiTignee  according  to  1  Inft.  215.  a.  And  Eyre  ]u{t  cited  th« 
cafe  of  ?LAV  ER  AND  RoBiKi  %  in  Sir  W.  Jones's  Rep.  243.  and  a  cafe  in  Sir  T.  Jones,  where  this 
cafe  had  been  adjudged.  As  to  the  cafes  of  copyholds,  they  held  that  the  grantee  had  the  rever.< 
ijon  veiled  in  him  without  attornment,  and  that  it  has  put  cafes  wherein  judgments  are  given  for 
default  upon  the  fame  foot  with  cafes  after  verdict,  as  to  the  jeofails  only,  but  that  thd  omiflSons  in 
this  cafe  is  not  a  jeofail,  for  which  reafons,  per  tot.  cur.  judgment  was  arrefled.  z  MS.  Rep« 
iiill.  4Geo.  i.  in  fi.R.  Vandiput  v.  Thorpe. 

N.  B.  The  Ch.  J.  faid,  that  if  the  affignee  had  brought  an  action  for  rent  without  alle^ng  at-i 
tornment,  and  upon  Nil  debet  pleaded  a  verdict  was  j^iven  for  him,  the  attornment  (hall  be  fup- 
pefed,  becaufe  be  could  not  prove  the  rent  due  wicbout  giving  the  attornment  in  evidence^ 
Ibid. 

12.  In  trefpafs  the  writ  was,  ^are  claufum  fregit  fcf  herbam^ 
&c.  conculcavity  &c,  and  the  declaration  was>  Quare  claufum  (omit- 
tingi /regit)  &  hsrbam,  &c.  The  plaintiff  had  a  verdidt,  but  judg- 
ment was  arrefted,  becaufe  (claufum  fregit)  was  not  in  the  decla- 
ration^; and  if  the  writ  contains  more  than  is  declared  for,  this  19 
a  variance  not  aided  by  a  vcrdift  j  but  Ventris  J.  held,  that  tread- 
ing and  confuming  the  grafs  neceffarily  implied  a  breach  of  the 
dokj  for  that  there  could  not  be  an  entry  widiout  a  breachir 
a  Vent.  153.  Pafch.  2  W.  &  M.  in  C.  B.  Ellis  v.  Yates* 

13.  Though  a  demurrer  may  be  to  a  declaration  on  a  promife  on  See  tit.  Ac»- 
ti  jpecial  agreement^  which  feti  forth  a  breach  generally^  and  not  any  t»ons(Z.i2> 
particular  injiance  of  the  breach  of  it,  yet  after  a  verdift  it  fhall  be  ^ '  ^'* 
intended  that  fome  particular  breach  was  given  in  evidence  to  the 

jury,  otfaerwife  the  plaintiff  could  not  have  recovered  a  verdi£l« 
Carth.  271*  Pafch.  5  W.  3.  in  B.  R. 

14.  Trefpafs  was  only  laid  to  be  diverjis  diebus  &f  vicibuSy  with-  ("  2I60  1 
out  laying  any  particular  time*    Per  cur,  it  is  well  enough  after 
verdia.     12  Mod.  105.  Mich.  8  W.  3.  Wall  and  Dukes.  « hiw  ^* 

co^ngly.  Comynf^sRep.  13. 

15.  In  an  adion  upon  the  cafe^  upon  the  general  cuftom  of  the  z  Salk.  i^. 
realm,  and  alfo  a  fpecial  a£Uon  for  negligently  keeping  his  fire  m  ^J^'^^  ^'J9* 
which  the  plaintiff  counts,  that  he  was  poffeflcd  of  a  clofe  of  heathy  for  the  " 
and  the  defendant  of  another  contigue  adjacent'  and  that  he  had  plaintifF» 
kindled  a  fire  in  this  clofe,  the  which  tarn  improvide  &  negligenter  ^.^^no"f»-n*' 
fc/Vavit,  that  it  burnt  the  clofe,  and  after  a  verdiS  it  was  moved  ©fthefer- 
in  arreft  of  judgment,  that  it  does  not  appear  in  this  cafe  to  be  done  irant.— — 
by  the  command  of  the  majler^i  and  then  it  being  out  of  his  houfe  he  g°2*f  ^^^^ 
is  not  refponfible,  and  cited  2  H.  4.  24.  for  if  the  fervant  does  it  nothing^of 
without  the  command  of  his  mafter,  it  is  not  the  negligence  of  fervant,  ad« 
the  mafter ;  but  it  was  anfwcred,  that  it  being  after  a  verdidl,  be'  j?™*^*'--'  ' 

Vol.11.  Hh  UCa«h.4a3. 
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s.  C.  dyt  It  ty  negligence  or  misfortune,  it  is  all  one ;  for  now  they  a« 
fcrVanf  but  ^P^*^  ^^*^  record,  and  it  may  be  kis  fire  in  afield  as  well  a$  in  a  hoafc, 
Judgment      and  It  was  matter  of  evidence  if  it  be  his  fire  or  not.     It  wa<j  ad- 

for  the  judged  pro  quer'.  Skin,  68 r.  pi.  i.  Mich»  o  W.  3.  B.  R.  Tur- 
plaintiff.—   \^^\\\  A   c^;.„«  ^         ^ 

15T.  S.  C.  adjudged  for  the  plaintiff,  but  no  mention  of  the  fervant. lA.  Rnym.  Rep.  264.  S.C. 

fays  the  fire  in  fa^  was  kindled  by  the  fervant,  fbut  no  notice  of  this  bcin;;  iv.oved  tn  arrriTof 
judgment]  and  judgment  for  the  plaintiff.  And  Holt  Ch.  J.  faid,  that  if  the  fervant  kindled  Uw 
fire  by  way  of  hufbandiy,  and  proper  for  hip  em  piny  men  t,  though  he  had  no  exprefs  command 
from  his  mafter,  yei  the  maftei*  fhall  be  liable  for  damage  done  by  the  fire ;  for  it  ftiall  be  in- 
tended that  the-fcn»aitt  had  authority  fron^  his  mafter,  it  being  for  his  mailer's  beoefit. 
Corny ns's Rep.  32.  pi.  22.  S.C.  adjudged  for  the  plaintil^ 

16,  A.  promifes  to  pay  B»  money,  and  if  B,  died  within  age  if 
18,  to  pay  it  to  %is  executor j  executor  brings  the  a£tion,  and  avers 
that  there  was  no  payment  to  him^  without  fiiying  any  thing  of  his 
tejiator^  and  yet  cured  by  verdift ;  per  cur.     12  Mod.  422.  Mich. 

12  W.  3. 

See  AiRions  1 7.  In  aflion  hr  faljly  and  malicioiijly  indicting  it  is  no  good  de- 
(P.c)pl.26.  claration  without  faying  that  it  was  without  probable  caufe^  and  thai 

the  pl'dintiff  was  acquitted^  or  an  Ignoramus  returned  i  and  yet  this 

fault  was  helped  by  verdidl^  per  cur.     12  Mod.  422.  Micb.  1% 

W.3. 
12  Mod.  ig.  1,1  affumpfit  the  plaintiff  declared,  that  in  confidcratim  that 

i^  W.  J."**  ^^  ^^^  delivered  to  the  defendant  a  chariot^  and  had  agreed  to  permit 
».^c.  but  him  to  have  the  ufe  of  it  for  one  year^  the  defendant  pramifed  to  pay 
S.  P.  docs  20ol.  but  it  was  not  alleged  that  the  defendant  had  the  ufeof^ 
^^  ^'^Li '  chariot  for  a  year ;  and  this  after  a  verdift  for  the  pTaintiff  was 
Rayra.Rep.  moved  in  arrcft  of  judgment.  Sed  non  allocatur;  for  after  a  vcr- 
6.80.  s.  c.  difl  itjhall  he  intended  thsLt  he  had  the  ufc  of  it  for^  year,  as  it 
diles1i«  appears  that  the  chariot  was  delivered  to  him.  Comyns's  Rep. 
apiiear.        1 1 6.  pi  80.  Pafch.  13  W.  3.  B.  R.  May  v.  King. 

18.  Want  of  attornment  in  debt  for  rent  iy  the  ajftgnee  of  the 

reverfion,  is  aided  by  verdift  \  per  cur.  obiter.     2  LdT  Raym.  Rqk. 

8n.  Mich.  I  Ann. 
Arg.  TO  1^.  Though  a  title  which  cannot  be  good  can  never  be  aided  by 

dte^ilob*  *  verdift,  yet  a  title  in  a  declaration,  which  is  only  imperfc^lyfi 
116.Z17.'  fortby  andwhire  the  want  of  fometliing  omitted  may  be  fitted  tj 
and  Palm,  intendment^  is  cured  by  verdift.  x  Saik.  365*  pU  5.  HtlL  4  Ano* 
420.  and      Crowthcr  v.  Oldfield. 

I.ac«xio. 

As  where  a  count  was  of  a  cof>yboIil  tjiate,  witboutfayinz  '^d  vohmtatem  domird,  and  thi$  was  held  itcfl 
after  a  verdiA,  becanfe  the  lands  were  ulUged  and foamd  to  be  parcel  of  the  mamif  and  tku  by  cm/hmdf 
pontiff  ut  tentns  cuflomatius  had  common,  which  would  not  be  uiilefs  U  was  copyhold.  I  Salk.  3^4^ 
pi.  5*  Hill.  4  Ann.  B.  R.  Crowthcr  v.  Oldfield. 

So  where  termor  (^ yeari  pttftribed  for  a  way  by  a  que  •Jtate  time  out  of  min4»  and  that  tlie  d^ 
fendaac  ob{tru€^cd  'it>  and  had  a  verdiA.    The  count  fet  forth  alfo  a  termmu  ad  ffm^  but  mo  wmi 
nus  A  ^  the  way  ^id  lead.    It  was  held  upon  a  mocton  in  aired  of  judgment*  that  tte  UA  dcMt 
was  cured  by  the  verdict ;  but  that  the  firft  wa»  incurable,  and  fo  judgiTient  arrefled.  Carth*  4.51. 
Mich.  9  W.  3.  B.  R.  Dawney  v.  Cafliford.  i  Salk.  363.  pi.  2.. Borne  v.  CalhTord,  S.  C  a^ 

cordingly.—  S.  C  admitted  by  the  coait»  and  faid  that  though  the  ptUintilf  ia 
poffeiTory  adbuns  may  declare  upon  his  pofleflion  without  fetting  out  a  tii)^,  ytt  if 
he  un^takei  to  fet  out  a  titi',  and /hews  a  bad  one^  tboKgh  be  netd  not  b9vejht9m  **njp  ttM 
verdidt  cannot  cure  it.    1  Salk.  365.  in  cafe  of  Crowthcr  v.  Oldfidd. 


[401  ] 


21.  If  the  jxivy  finds  a  title  where  none  appears  in  the 
it  will  be  hard  to  help  this  cafe  by  the.  verdift  ^  per  Holt  Clu  J.  & 
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adjornatur.  Sec  11  Mod.  179.  180.  Trin.  7  Ann#  B;  IL-  Willet 
V.  Bofcomb. 

12.  In  cafe  the  plainttflF  declares  that  he  was  poiTeiTed  of  a  hrtti 
aad  a  river,  ^v^  D.  in  com'  Devon,  and  the  defendant,  to  damage 
the  plaintiffs  farm  and  river,  did  at  a  place  vocat'  Davys* s  cIoTe 
in  cm'  Dorfetj  dig  two  ditches^  and  diverted  the  plaintiff's  water  out 
of  the  rivers,  afid  damaged  the  meadows,  but  (foes  not  fay  per  quodi 
It  was  objeded  in  arreil  of  judgment,  that  diis  declaration  was  ill^ 
nstjhewing  that  the  diverting  ^  the  water  was  consequential  of  the 
^iiifg  the  ditches,  which  is  the  jet  or  gift  of  the  action ;  fo  that 
this  is  no  more  than  trefpafs.  But  the  court  were  of  opinion,  that 
after  verdid  it  ihall  be  intended  that  it  was  proved  to  be  confe- 
-quential.  11  Mod.  257.  pi.  12.  Mich.  8  Ann.  B.  R.  Leveridge 
Y.  Hoflcins. 

23.  Where  a  fpecial  requeji  in  an  affumpfit  (hould  be  alleged/ 
and  is  not,  it  is  hxA  on  demurrer,  but  helped  after  verdid^  12 
Mod.  44^  Mailers  and  Marriot. 


(X.  a)     Want  of  Averment  aided  by  Verdid. 

r.  TN  trefpafs  iffue  was  on  a  prefcriptimfor  common  tfpajlure  in4 
'-  hiz.for  all  his  fheep  levant  and  cnuchant^  in  and  upon  the  di'- 
mefne  lands  of  TV.  which  lie  and  are  in  A,  aforefaid,  every  year. 
Exception  was  taken  for  the  uncertainty,  becaufe  it  did  not  appear 
that  thofe  weredemefne  lands  which  lie  in  A,  For  it  was  ill  pleaded,- 
and  ought  to  be  averred;  but  it  being  after  a  verdi£);  was  heUi 
good,  and  ju<^ment  for  the  plaintiff*  firownl.  2324  HilL  9  Jac; 
Dunoomb  v.  Randall. 

2.  In  eje£hnent  the  declaration  was  upon  a  leafefir  3  yearsi  if  Kcfc  i;*. 
the  feme  of  the  plaintiff fhould  fo  long  live,  and  hath  notJBefvn  thai  Ef''^?- 
the  feme  ss  yet  alive.     After  verdift  this  was  moved  in  arrdft^  aod  waiiJiiL: 
the  common  difference  taken  10  £.4.  &c.  where  the  declaration  s.  P.  held 
is  in  ai£Kon,  in  which  damages  only  ihall  be  recovered,  tfaei'c  it  is  not  accoixJing* 
rcquifitc  to  fliew  the  life  of  cefty  que  vie ;  but  where  the  term  ii^  fe^m"*tci 
olfo  to  be  recovered^  there  a  continuance  of  the  eilate  ought  to  bcS.C; 
be  fhewn.     Sed  tota  curia  contra,  becaufe. this. being  after  verdidy 

is  made  good  by  the  ftatute  21  Jac.  cap. ...  of  amendments,  if 
cefty  que  vie  be  yet  alive,  the  which  we  may  examine  by  the  fberiff 
&c.    Sid.  6 1.. pi.  30.  Mich.  13  Car. 2.  B.R«  Anon« 

3.  Debt  upon  an  obligation  conditioned  to  pay  the  plaintiff  on  hh 
fnarriage^  or,  &c.  Aldiough  his  marriage  was  not .  alleged  to  bi 
tempore  brevity  and  fo  n^ght  be  ^fitcr  the  a<5lion  commenced,-  yet 
after  verdi^l  it  (hall  be«  intendied  tQ  i:efer  io  the  time  of  the  writ. 
Lev.  41.  Trin.  13  Car.  2.  3*  R-  Baflet  v^  Morgam 

4.  In  irefpafs,^<^  ii^^n^nt  Juilifies  byteafon  of  cotrinionj  in  dlC 
place  where,  for  cattle  levant  and  couchant^  and  does  not  aver  the 
beaftf  were  levant  and  couchant^  this  is  aided  after  a  Verdi  A.  Vent* 
^  Trin.  ax  Car«  2«  B.  Ri  Anon. 

H  h  i  ^.  ta 
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judged  ac- 
€i>rdihgly« 


^  SaTk.  29. 
S.  C.  ac- 
«fordingly. 
"•12  Mod* 

cwdingly. 
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5.  In  debt  {^ain/l  an  executor  it  was  averred,  that  the  executcr 
did  not  pay  it^  fed  adhuc  uijuflc  detinet ;  but  did  not  aver  that  the 
tejlator  had  not  paid  in  hif  life-time^  this 'Was  faid  per  cur.  to  bave 
been  held  aided  after  a  verdidi.     Vent.  137. 

6.  The  plaintiff  declared  in  aAion  fur  le  cafe^  for  that  whereas 
the  cattle  of  the  defendant  were  impounded  hy  A.B.  that  the  de- 
fendant promifed  the  plaintiff  that  if  he  wou/dMiver  them  out  of  the 
poundy  be  would  fave  him  harmlejs  from  A.  B,  and  then  fets  forth 
that  A.  B.  brought  a  parcofra^o  pro  deliberatione  of  the  cattle,  and 
Recovered  fo  much,  and  that  the  defendant  licet  fapius  requijitus  hoi 
not  faved  him  harmlefs,  per  quod,  &c.  and  verdidi  for  the  plaintiff; 
and  it  was  argued  that  he  hath  not  here  averred  that  he  did  deliver 
them.  Judgment  was  arrefted ;  for  they  held  the  delivery  of  the 
cattle  to  be  a  material  traverfable  point,  and  not  holpen  by  verdid, 
and  though  he  fays  he  was  fued  in  a  parco  fradlo  pro  deliberationC) 
fo  he  might,  and  not  deliver  the  cattle.  Skin.  141.  Mich.  35  Car.  2. 
B»R.  Anon. 

7.  A£tion  for  a  duty  for  weighing  goods  at  the  common  beam  in 
L.  fetting  forth  that  the  lord  may or^,  he.  time  out  of  mind,  kept  a 
comtnon  beam  and  weights^  and  fervants  to  attend^  and  that  the  de- 

fendant  bought  goodsy  but  did  not  bring  th^m  to  the  beam  to  be  weir  bed. 
After  a  verdidi  for  the  plaintiff  it  was  moved,  that  the  plaintiff  had 
not  well  applied  the  cuftom  to  the  prefcnt  cafe,  in  not  averring.tfaat 
the 'goods  were  fuch  as  were  ufually  fold  by  weighty  and  if  not^ 
then  it  is  no  breach  of  the  cuflom  in  the  declaration ;  beiides  it 
was  not  alleged  that  the  plaintiff  had  not  paid  the  cuftomary  toll 
for  weighing.  But  per  3  judges,  contra  AUibone  J.  tfaefe  faults 
are  curw  bv  the  verdift.  Carth.  67.  Trin.  3  Jac.  2*  B.  R.  Jcf* 
feries  (Ld.  Mayor)  v.  Watkins. 

8*  In  debt  upon  thejiatute  of  tithes  of  2  E.  6.  and  demanded  the 
treble  value,  the  plsuntiff  counted  only  that  defendant  bad  carried 
away  the  corn  without  fetting  out  the  tithe,  but  did  nqt  aver  that 
defendant  had  not  made  any  agreement  with  him  for  the  tithes,  as 
the  flatute  mentions.  The  court  was  of  opinion  that  the  decb- 
ration  was  ill  had  it  been  demurred  to,  but  was  helped  by  the  ver- 
^\(ky  for  had  any  agreement  been  proved  at  the  trial,  the  plaintiff 
could  not  have  obtained  a  verdidt.  Carth.  304.  Psifch.  6  W»  & 
M.  in  B.  R.  Alfton  &  al'  v.  Bufcough. 

9.  A.  brought  debt  in  right  of  his  wife  due  to  her  before  co- 
verture, and  counted  that  the  did  was  not  paid  to  the  wife^  but  did 
not  fay  that  it  was  not  paid  to  him  pofl  defponfalia  \  it  was  ad* 
judged  ill  upon  a  demurrer,  though  it  had  been  good  after  veniic^ 
cited  by  Treby  Ch.  J.  as  a  late  cafb.  Ld.  Raym.  Rep.  284. 
Mich.  9  W.  3.  Anon. 

'  10.  AfTumpfit  in  cor^/ideration  that  the  plaintiff  would  accept  C  to 
be  his  debtor  for  20/.  due  to  him  from  A.  in  loco  A,  and  averred  that 
he  did  accept  C  fore  debitorem,  &c.  This  was  adjudged  good 
after  a  verai£t,  without  oxprefs  averment  that  A.  was  difcbargeJ^ 
and  judgment  affirmed  in  the  Exchequer  chamber  by  4  judges 
agaxnfl  3«     i  Salk.  29.  pi.  30.  Pafch.  9  W.  3.  Roc  v.  Haugb. 

II*  A 
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ti.  A  verdiA  will  aid  a  defective  averment  of  tbi  indorfeTfient  of 
a  bill  of  exchange.     See  Bills  of  Exchange.     Eaft  y.  £fiington« 

12.  In  cafe  upon  an  agreefnent  that  the  plaintiff  was  t9  buy  for  ^®?*^ 
the  defendant  all  the  plumbs  he  could^  &c.  the  plaintiff  (hews  that  he  f^^^i^ 
bought  fo  manv,  the  want  of  averring  that  they  were  all  he  could 
buy  is  cured  oy  verdi£l ;  for  unlefs  the  plaintiff  had  proved  that 
they  were  all-  that  he  had  bought,  or  could  buy,  it  would  have 
been  againft  him  for  want  of  proving  the  performance  of  the  confi- 
deration.     2  Ld.  Raym.  Rep.  1060.  Mich.  3  Ann.  Anon. 

14.  Where  a  verdift  has  found  words  fpoken  of  the  plaintiff  at  [  403  J 
brother  of  the  defendant^  it  is  fuiHcient,  though  no  averment  was 
in  the  tleclaration  that  he  was  his  brother.     Comyns's  Rep.  598. 
Pafch.  9  Geo.  2.  C.  B.  CafteU  v.  Baily. 

• 

(Y.  a)  Nudum  Paftum,  or  where  no  good  Af-* 
fumpfit  or  Confideration  of  Suit  is  (hewn,  aided 
by  Verdidt. 

I,  TN  a  replevin^  the  defendant  avowed  for  a  rent^charge  for  that  }^'  3^5* 

A   J.  S.  feifed  of  a  rent,  bargained  and  fold  it  to  him,  and  tory'loSil. 
fbewed  the  indenture  to  be  inroUed  within  fix  months  virtute  cujusj  lims  S.  c. 
and  thejiatute  ofufes^  he  vtras  feifed,  and  for  a  year's  rent  fince  the  according. 
Affignment  avowed.  The  plaintiff  traverfed  the  grant  of  J.  S.  prout^  judgment 
and  found  for  the  avowant,  and  moved  in  arreft -of  judgment,  for  the  a^ 
that  he  entitles  himfelf  by  bargain  and  fale,  and  the  ftatute  of  vowant— 
ufes,  and  doth  not  Jhew  that  it  was  in  confederation  of  money ;  but  GuIl^amT* 
the  court  held  the  pleading  good  after  a  verdict ;  and  it  Jhall  he  v.  Mun- 
intended  that  evidence  was  given  of  money  paid.     Vent,  108.  Hill*  nington 
22  &  23  Car.  B.  R.  Monnington  v.  Williams.  Twi'fdcn 

thought  the  exception  material^  and  judgment  ftayec^  until,  &c.— S.  P.  where  replevin  waf 
brought  agninil  the  heir  of  a  fecond  grantee  of  the  rent-charge,  in  which  the  plaintiff  pleaded 
Non  eA  factum  of  J.  S.  and  iffue  thereupon,  and  verdidl  for  the  defendant,  and  the  fame  ex« 
ceptions  taken,  and  alfo  that  this  cannot  be  aided  by  the  verdict,  becaufe  the  ilTue  was  taken 
upon  the  other  deed  of  T.  S.  Sed  non  allocatur ;  for  per  cur.  if  the  plaintiff  had  taken  ilTu^ 
u^n  the  bargain  and  fate,  and  it  had  been  found  for  the  defendant,  it  had  been  good  after  a  ver<« 
diet  though  no  exprefs  confideration  had  been  mentioned,  as  in  the  case  op  *  Barbsk  v. 
Fox,  in  the  time  of  Car.  2.  in  B.  R.  where  a  bargain  and  falc  was  pleaded  Pro  qnadam  pe<* 
cunix  fumma,  wicho\^t  faying  what  futn,  yet  it  was  adjudged  Co  be  aided  by  the  verdi^  ThefU 
in  this  cafe  the  plaintiif  has  waved  the  benefit  of  this  exception  by  taking  ilToo  upon  the 
other  deed  ;  but  if  he  had  demurred  this  fault  had  been  faul  to  the  defendant ;  but  now  after 
verdift  it  is  good  enough,  and  therefore  judgment  was  given  for  the  defeudant.  Nifi,  &c.  2  Ld. 
Baym.  Rep.  111.  Mich.  8  W-  3.  Strcnm  v.  Scyer. 

*  The  mentioning  that  cafe  as  adjudged  upon  the  poiift  mentioned  feems  to  be  by  miftake, 
(hac  cafe  being  anoch^r  point,  as  may>e  fren  at  tit.  Anions  (Z.  3)  pl.^  zt.  and  at  tit* 
Heir  {K.  2)  pi.  13.  but  it  feems  that  the  cafe  intended  is  the  principal  cafe  above  of  Monningtoi% 
V.  Williams. 

a.  After  verdi£^  in  affumbfit  the  judgment  wymTcfted,  becaui^ 
it  was  a  nudum  paSlum^  ana  the  court  would  not  intend  a  confide-* 
ratioiu  See  tit,  A^ons  (O)  pi.  21*  Mich.  4  Ami,  Courtney  v* 
Strong, 
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(Z.  a)      Other  Faults  in  Declarations^  aided  by 

Verdia, 

f^.  420.  I.  ^T^  ^£'  plainHiF  fet  forth  tlut  he  w^sfnfed  of  a  boufe  and  ma* 
Hanifon  Y.  X  j^^  ^^  prefer ibed  for  a  way  th^retOy  Lc  and  after  a  vcr- 
f_f  Lat/  4ift  for  him,  man^  exceptions  were  taken  to  the  decIaratioD,  as 
1 10.  Harris  that  it  was  Hot  faid  to  be  antiquum  mefuagium,  nor  (hewed  it 
Ion  V.  Peck,  certain  whither  the  way  did  lead,  nor  in  what  town  it  was,  nor 
bi'l^and*  ^^^  manner  of  way  it  wasj  it  was  held  that  the  verdid  hadaidcd 
judgin^oc  and  n^ade  good  all  the  imperfections  in  the  declaration  3  B11UL 
l^^hc  33^.  Hill.  I  Car.  B.  R.  Harrifon  v.  Rock, 
piaintiff.  ^^  j^  ^^^  ^^^^  bond  for  performance  of  covenants  in  an  inden- 

ture, the  plaintiiF  declared^  that  £.  covenanted  that  y.  S,  wasfaftd 
r  404  ]  '»  ff^j  whereas  the  indefiture  wasj  that  y.  S.  covenanted  that  E* 
^  tvasfeifed  in  fee-,  this  variance  fhall  not  ftay  judgment  after  vcr- 

diifl,  ror  it  was  the  defendant's  fault  not  to  take  advantage  of  it 
upon  a  demurrer,  but  fmce  iflue  is  well  joined  upon  affinnatir* 
and  negative  and  found  for  the  plaintiiF,  he  fliall  have  his  judg** 
ment.     Sid.  48.  pi.  lO.  Mich.  13  Can  2.  B.  R.  Picg  v.  Waters. 
3*  In  deiftfor  a  moiety  of  tithes  of  D.  it  was  found  for  die  phia- 
tiff,  and  now  moved  in  arreft  of  judgment ;  that  it  appears  by  this 
declaration,  that  the  plaintifF  is  tenant  in  common  with  anothai 
fbr  he  has  declared  of  the  moiety  >  and  being  tenant  in  conunocH 
tenants  in  common  mud  join  in  perfonal   aSions,  As  debt  ct 
avowry  for  damage  foefant ;  but  it  was  refolved  that  the  plaintiff 
(hall  have  judgment,  for  diis  being  after  verdi^  Jhall  not  be  inUnid 
a  moiety  in  conanon^  but  a  nmety  in  law*     Sid.  49.  pi.  1 1  Midb 
13  Car.  2.  B.  R.  Cole  v.  Banbury. 
Miifattfs        ^  The  declaration  was,  that  the  defendant  was  indebted  tt  thi 
xJJ^l^tU  P^^^^\ff^  '^  fi  ^f^c^  money  recovered  to  the  ufe  of  the  defendant \  af- 
dffadanif'^-  tcr  vcrdift  for  the*  plaintifF  it  was  moved  m  arreft  of  jucknient, 
ibt^Lwitrff^   that  an  a£bioii  would  not  lie  for  money  received  by  the  detoKlaB^ 
!?*l^^ii^  to  the  defendant's  ufe,  but  becaufe  it  might  be  money  lent  whi(4 
ftn<Lw^.  It   the  defendant  received  to  his  own  ufe,  the  court  after  verdid  will 
was  moved  prefume  that  it  appeared  fo  to  the  jury.     Mod.  42.  HilL  21  &  22 
dia'ihr     ^^"'-  *•  ^-  ^-  Nofworthy  v.  Wyldeman.  ^ 

aifumplU  ties  not  for  money  received  -by  one  to  his  own  ufe.  It  wis  anfwered,  that  to  cooftrae 
thi$  according  to  the  words  of  the  declaration,  would  direclly  concnuiifl  the  %erdiA;  andiif* 
ing  that  it  was  for  money  received  for  the  pbintiff,  watt  fuftcient  without  faying  Ad  ufum*  kc> 
and  thei^fpre  the  Ad  ufum  fuperfluous  being  contradiAorj-^  ought  t6  he  r^icAed.  And.  jwls* 
moitnifi  pro  quer*.  ii  Mod.  512.  ^afch.  13  W.  3.  Palmer  v.  Suvely.— ~i  Salk.  s^  pi-  > 
S.  C.M  Ld.  Raym.  Rep.  669,  S.*C.'  accordingly.— Comyns's  Rep.  X15.  pi.  79.  S.  C  «6- 
fordingly. 

%  Keb.  734.       4.  In  debt  fir  ntnt^  the  plaintifF  declared,  that  be  2rf  the  dcfcn- 

Sorpv?ja.  ^^*^  ^^^^  '^^  ^^  ^^  of  the  king,  ^amSu  ambaim  pmiibm 
cobfun|S.c.  placcret ;  and  th^t  anuo  li^  the  defendant  entered  .and  occupied  it 
fay«,  that  pro  uno  anna  tunc  troximejequent*  znA  becaufe  (h^  fent  was  bebin4 
J.hdditai'  P^^  P^"^^  anno pnif  18.  he  brought  the'aaipn,  ttpon  irijidi  it 
but  curia  '  was  demurred^  becaufe  the  fenf  \%  4(?pap4^  ^  f^  V^  to&s^ 
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iff,  and  it  is  not  ihewp  that  the  defendant  enjoyed  the  land  lenger  t^»«  5^  ^r 
than  armo  17.  and  in  debt  for  fent  upon  a  leafe  at  will,  occupa-  materia^;" 
tion  of  the  tenant  miift  be  averred ;  bult  it  was  anfwered,  that  pro  fed  aJjgnu^ 
pradiHo  anno  refers  to  the  year.rnentioned  before,  which  was  *"'• 
next  following  the  leafe,  and  it  might  be  faid  finito  anno  1 8.  for 
fo  it  was  ended  then^  or  at  any  time  after  \  and  the  court  faid,  it 
would  be  clearly  good  after  a  verdi<f^,  but  being  upon  a  demurrer 
they  would  advife.     Vent.   108.  HUJ.  22  &  23  Car.  2.  B.  R. 
Calthorpe  v. 

5.  In  cafe  the  plaintiff  declared,  that  the  defendants  (the  te- 
nants and  occupiers  of  fuch  a  parcel  of  land  adjoining  to  the 
plaintiiFs)  have  thne  out  of  mind  maintained  fuch*  a  fence^  and  that 
from  the  23d  of  April  to  the.  %$th  of  May ^  (^  pojiea  the  fence  lay 
opeuy  and  that  una  equa  of  the  plain tift'*s  went  thsough  the  gap^ 
end  fell  into  a  ditch  the  2ith  of  mayy  Jff  fubmrrfa  fuit.  Upon  Not 
Guilty  pleaded,  and  found  for  the  plaintiff,  it  was  moved  m  arreft 
of  ]u(L;ment,  diat  the  caufe  of  aclion  is  laid  after  the  zt^th  of  Maj^ 
and  (tor  aught  appears)  the  fence  might  be  good  at  that  time, 
though  it  is  faid  to  be  open  till  the  25//?  of  May  &  po/Iea;  fed  npn 
allocatur  s  fbr  ift.  It  is  after  yerdid.  2dly,  It  is  laid  egcprefsly, 
that  the  beaft  was  loft  in  defe^u  fcnfuraruniy  ^d  fo  cannot  be 
intended  but  that  it  was  down  at  the  ti/ne.  Vent.  264,  26s*  Mich» 
26  Car.  2*.  B.  R.  Anon. 

7.  InfenfAU  words  in  the  declaration  were  helped  by  the  ver-  f  40  C  | 
cHa.    See  Carth.  131.  Pafch.  2  W.  &  M..  B-  R.  Nightingale  and 
Fowles  V.  Bridges. 

8»  If  on  oyer  of  the  deed  you  have  avowed  otherwife  than  you 
^gbty  it  may  be  taken  advajitage  of,  though  afttr  verdid^,  as  they 
naayof  any  thing  which  makes  the  avowry  abateaUe\  for  we  ^luft 
judge  upon  the  whole  record ;  per  Holt  Ch.  J.  5  Mod.  29  Trin. 
7  W.  3.  B.  R.  in  cafe  of  Ward  v.  Evans,  alias  Everard, 

9.  In  trdMs^  Sec.  the  plaintiff  declared  that  the  defendant  on  Carth.  2S9. 
1  Feb.  8  W .  3.  with  force  and   arms^  &c.     Upon  Not  Guilty  coSin^i' . 
pleaded  the  plaintiff  had  a  verdid.     It  was  infifted  that  h^  could  — 12  Mo<1. 
not  have  judgment,  becaufe  the  declaration ^was  ^Eafter  term  laft  10*.  Black- 
of  a  tre^afe  done  i  Feb.  8  W.  3.  which  time  is  not  yet  come.    On  ^^^^J'sx 
the  other  fide,  it  was  argued  that  this  wa§  helped  by  the  verdidl ;  and  thli  b«, 
fQr  the  plaiatiir  could  never  have  had  a  verdiS  unlefs  tfa^  trefpafs  ing  moved 
had  been  proved  to  be  xione  before  the  bill  filed ;  for  he  could  give  i"  af"^*:^^"^ 
nothips  in  evidence  after  that  time. .  And  per  cur.     There  mufi  Northey  for 
be  evidence  given  of  a  fy/&  done  before  thp  action  brought ;  th|it  the  plaintiff 
the  tiq^c  is  but  a  circumftance  of  a  thing  done  j  for  when  by  a  f*^^*^  j^*h 
tian^rfc  It  i$  made  part  of  the  iffue^  fuch  traverfe  is  never  good  i  if'tbc  timo^ 
and  ib  the  ^aintiiF  had  judgment.     5  Mod.  286.  Mich.  8  W.  3.  in  the  Oe- 

fibtkwcU  V.  EaleS.  cUratioa 

■  '  '        •  hail  bcffi 

after  tl|o  biH  filed,  and  before  the  trinl,  the  judgment  mvA  be  anreAed  ;  hecdufie  then  it  uuJd 
have  appeared  the  jury  gave  damages  for  an  acVion  arifmg  fince  the  fuit  comnnencei!  ;  bvi  i:i 
Ijiis  ca/e  the  time  bcin?  after  the  tral,  it  is  as  if  there  were  no' time  at  all,  it  being  impoHibk, 

afi^.  therefore  holpen  after  verdidt. S.  C.  citcU  12  Mod.  109. 

« 

10.  Bis  petitum  is  aided  by  verdid,  but  ill  upon  demurrer  5  per 
Treby  Ch.  J.    Ld,  Raym,  Rep.  241.  Trin.  9  W,  3, 

Hh  4  II,  Trefpafs 
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6  Mod.  80.  II.  Trefpafs  laid  in  a  former  iing*s  tiffUy  contra  pacdn  vfibefrt* 
5t  c.  fgnt^  is  ill  on  demurrer,  but  cured  by  verdiS.     2  Salke  640.  pi 

II.  Mich.  2  Ann.  B.  R.  Day  v.  MuQcctt. 
This  ;s  the         12.  Where  a  prefcription  was  laid  in  aU  the  occupiers  of  fuch  a 

where  a'  ^^>  fi^  ^^^^  ^^^  ^''^^  ^"^  ?^  '"'^^  ^^'^^  repaired  a  feme\  this  is 
bad  pre-  too  general,  and  therefore  ill ;  for  tenants  at  will  or  at  fufferance^ 
fcription  is  diffeifors,  &c.  arc  occupiers,  and  they  cannot  charge  the  land  \  yet 
b^*  verdia  becaufe  ifl'ue  was  taken  upon  the  prefcription,  and  a  verdift  bad 
and  is  eafily  found  it,  adjudged  that  it  was  helped  .by  the  ftatute.  Cro.  £.  445. 
anfwered ;    pi.  9,  Mich.  37  &  38  Eliz.  C*  B-  Aufltye  V.  Fawkcncn 

for  firft, 

How  was  it  pofiible  that  any  finding  of  the  jury  could  maintain  that  prefcription)  which  the  liw 

fays  is  naught  f  And  yet  that  is  ttie  cafe  here ;  for  here  the  prefcription  was»  that  the  defendaot 

and  all  the  occupiers  of  the  faid  clofR,  time  out  of  mind,  Ike.    This  prefcription  was  by  the  court 

^Id  too  general  |  for  a  tenant  at  will  or  diifeifbr  may  be  occupiers,    adly.  This  cafe  is  denied 

to  be  law^  Mich*  9  Afin.  Thorn  v.  Rookby ;  Arg.  xo  M<>d.  300,  30 x«  ia  cafe  of  Ifuftoo  T- 

yatcraan. 

13.  A  verdid  will  not  cure  v^here  upon  the  declaration  it  mm* 

fejily  appears^  that  no  evidence  whatfoever  can  maintain  the  iffue\ 
per  cur.  10  Mod.  313.  Pafch.  i  Geo.  B.  R.  in  cafe  of  Staffiudand 
Forcer. 

14.  In  an  adlion  on  a  policy  of  infurance  the  plaindff  counted 
that  the  jhip  was  laden  with  goods^  arid  hound  from  S.  to  71  and  that 
the  Jhip  aforefaid  and  goods  aforefaid  were  drowned.  After  judgment 
for  the  plaintiff  it  was  aligned  for  error,  becaufe  the  goods  only, 
and  not  the  fhip,  were  ihfured.  But  per  cur.  This  being  only  an 
infurance  on  the  goods,  nothing  could  be  given  in  evidence  at  the 
trial  but  the  lofs  thereof,  without  which  the  plaintifF  could  not 
have  a  verdiA,  and  judgment  was  affirnoed.  8  Mod.  380.  Trin. 
J I  Geo.  I.  Cambridge  v.  Lea, 

r  406  ]        15^  Whatever  is  effeniial  to  the  gift  of  the  a£fiony  and  cannot  be 
^  •  cured  ^y  a  verdift,  zrt  fuch  fuhjlantial falls  as  muft  be  laid  in  fn* 

per  time  and  place^  fo  that  the  defendant  may  traverfe  them  diftinSlfj 
}S  he  pleafes ;  for  as  he  may  traverfe  the  whole,  to  he  may  tra* 
verfe  each  fubftantial  part,  in  order  to  put  the  weight  of  the  caiA 
upon  any  thing  that  will  put  an  end  to  the  caufe ;  and  this  is  al- 
lowed that  the  jury  may  be  more  eafily  attainted  of  ialfe  verdtfi^ 
4>ut  fuch  part  of  a  declaration  as  cannot  make  a  fubflantive  iffiie 
ihall  be  intended  after  verdi6l,  becaufe  they  are  matters  of  form 
only,  which  the  ftatutc  defigned  to  cure,  and  therefore  if  die 
plaintiff  declares  that  the  defendant  promifed,  if  the  plaintiff  rnar- 
iried  his  daughter  at  his  requeff,  that  he  woujd  give  him  loL  and 
alleges  in  h&,  that  be  did  marrjr  her,  but  does  not  alle^  any  rt- 
queir.  This  is  good  after  verdi£l,  becaufe  the  requeff  is  only  a 
form,  in  which  the  promife  was  conceived,  and  not  an  eflential 
part  of  the  promife  to  be  proved  to  be  precedent  X6  the  marriage; 
for  the  father,  unlefs  he  had  defired  the  match,  had  never  nade 
(he  promife }  and  therefore,  fecundum  Aibjedam  oiateriam,  it 
pannot  be  fuppofed  by  the  intention  of  the  parties  that  a  previous 
irequeft  fhould  be  neceilary,  and  therefore  £bal|  be  intended  ^ftcr 
ycrdia.    G.  Hift,  of  C,  JJ,  i|lt  ?«• 


{Kh) 
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(A,  b)     Miftakes  or  Omiffions  in  Pleadings,  tided 

by  Verdi(5U 

I.  TN  pracipi  f fi«i  reddat .  the  tenant  fir  life  made  default  afier  Br.c<iiBi« 
-*-    default^  and  he  in  reverfion  frayed  to  he  received.     The  ^-  terpie  dc 
mandantfatd  that  he  had  nothing  in  the  reverfion  the  day  of  the  writ  pif^s^ 
purchafedj  and  did  not  fay  Nor  ever  after^  whereas  he  who  purchafe^     :  t*  • 
the  reveriion  pending  the  writ  fball  be  received,  yet  there  if  it  bo 
found  for  the  prayor  he  Jhall  be  received  \  for  the  ¥erdid  has  n)ade 
the  plea  good,  *  Contra  if  they  had  found  that  he  bad  nothing  in  r*- 
verfeon  the  day  of  the  writ  purchafed\  fpr  it  may  be  that  he  pur-* 
chafed  pending  the  writ.     Br^  Verdict,  pi.  9i«  cites  zi  H.  6.  13^ 

•2.  InfoiTtiedon  the  tenant  confijfed  the  ahiony  and  G^  came  and 
prayed  to  be  received , by  reverfion^  and  pleaded  that  the  (enant  had 
only  for  term  of  life,  the  reuerlion  to  him.  The  domandant  coun-- 
tcrpleaded  that  he  bad  nothing  in  reverfion  the  day  of  the  writ  pur-^ 
^chafed,  and  found  for  the  prayor,  by  which  he  was  received ;  for 
it  is  not  jeofail  wheri^  it  is  found  for  the  prayor  in  the  affrmative-'y 
for  though  he  ought  to  have  faid  that  Nothing  in  reverfion  the 
day  of  the  writ  purchafed,  nor  ever  after,  yet  now  it  is  good 
Contra  if  it  had  been  found  for  the  demandant  in  the  negative ;  for 
there  it  may  be  that  he  had  by  purchafe  or  by  4c(cent  {Ending  the 
writ,  though  he  had  not  the  day  of  the  writ  purchafed,  and  then 
jeo&il.  Contra  here ;  for  now  the  verdi6l  has  made  the  plea 
good.     Br.  Repleader,  pi.  18.  cites  22  H.  6.  14. 

3.  In  pracipe  quod  reddat  the  tenant  pleaded  Non-tenure  the  day  Br.  VerdJft^ 
of  the  writ  purchafed.     This  is  no  plea;  for  he  ought  to  fay  Nor  P*!54-citct 
ever  after,  for  ourchafe  pending  the  writ,  makes  the  writ  good,  pcrHiffcTr 
and  yet  in  the  nrft  cafe,  if  the  verdiSf  finds  that  the  defendant  was  —But  if  ic 
tenant  the  day  of  the  writ  purchafed^  this  fufficesj  for  the  verdiA  I^w  ^*^/** 
makes  the  plea  good.    Bn  VerdiS,  pi.  53.  cites  3  H.  7.  8,  „^\  "^J^ 

•  i^ot  tenant 

the  ddv  of  the  writ  purchafed,  there  this  remains  a  jeofail,  but  is  now  cured  by  the  ilatute  of 

31  H.  8.  cap.  30.  where  it  partes  by  verdiA.    Ibid.— Br.  Verdidt,  pi.  55.  cites  6  H.  7,  6,  S.  P. 

K^rdjngly.-*—Br.  Verdict,  pi.  91.  cites  21  H.  6.  13.  S.  p.  accordingly. 

4.  So  o(  jointenancy.     Br.  Verdi£l,  pi.  53.  cites  3  H.  7.  8.  I"  ^^^  T 

5.  7*^^  liJte  of  arbitrators  and  umpire^  if  the  defendant  fays  that  L  t   /  J 
the  arbitrators  made  no  award^^  this  is  no  plea  i  for  he  ought  to  fay 

^r  the  umpire  \  and  yet  if  the  jury  (ays  that  the  arbitrators  made 
an  award,  this  makes  the  plea  good;  quod  nota,  per  Hufley 
Ch.  J.     For  none  denied  it.     Ibid. 

^.  Jf  a  man  pleadiy  in  debt  againji  executors^  HJens  enter  mains  Br.Verdi^ 

the  efay  of  the  writ  purchafed^  and  does  not  fay  Nor  ever  after^  yet  ^^\}^^  ^^ 

if  the  othir  avers  the  contrary -^  and  it  is  found  for  him^  then  it  is  s.p/accon!, 

well ;  for  the  verdi£t  has  made  the  plea  good.    Br.  Verdid,  pi.  54.  ingly,  that 

<itef  5  H.  7, 14.  per  Huffey.  p.Sd'SX 

llatute  of  3 A  H.  S.  ■  Sut  if  i:  be  fauad  that  be  had  Ricnt  enter  mtdns  the  day  of  the  tvrit  ^w 
ei4ffuit  there  this  remauu  a  jiofail\  but  i)OW  it  is  remedied  by  thf  Jiatutt  o(  }eof»i$  31  //•  8.  30* 
^^es«  il  pallet  ^  tff diA.    Ibid, 

7.  la 
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Jiut  when  7,  In  trefpafs  the  defendant  pleaded  accord,  that  he  fhould  make 
^^^T ;,  two  windows,  ap4^ay  10 1.  to  the  pbintiiT}  which  he  has  paid. 
goody  and  it  ThcplaintiiE  rcpHcd  that  tfofuch  accord^  2XiA  found  for  the  plain- 
is  jfouMd,imt  tiff.  The  vcrdift  has  nof  made  the  pica  good;  for  the  matter  of 
*i^^^^  the  plea  is  not  good;  for  accord  ought  to  be  executed/ and  he 
th^tbe'    ^^^  notjhewn  execution  of  the  windows.     Br.  Verdi£l,  pU  82.  cites 

verdid^may  6  H.  7.  l6. 
xnake  the 
pleagDcnL    Ibid. 

(B.  b.)      Other  Faults  in  Pleadings  aided  by 

Verdia. 

X.  T  N  trefpafi^  per  Keble,  Vf\\xxt  feoffimnt  is  pleaded^  and  not  goody 
•*   and  it  m  jfimnd  thai  Ne  rnfeoffa  pas^  there  the  venfid  has 
made  ^  ill  plea  good  by  theflatute  of  jeofail  32  H.  8.     Br.  Ver- 
^&9  pi.  55*  cites  6  H.  7. 6^ 

2.  In  eje^rnentAe  dekodBnt  pleaded  a  JPeciai  bar.  The  plain^ 
tifF  by  replication  confeffed  and  avoided  ity  and  alfo  traverfed.  The 
iffiitt  was  found  for  the  plaintiff.  It  was  affigoed  for  error,  that 
the  ifitie  was  taken  where  no  iflue  ought  to  have  been,  becaufe 
the  bar.was'confefled  and  avoided.  Sed  non  allocatur,  becaufe  it 
ia  remedied  by  the  ftatute  of  jeofails.  Mo.  693.  pi.  959.  in  Cam. 
Scacc.  Smithwick  v.  Binghrm. 
TO  Moa.  7.  3.  Dehi^  on  a  penal  bill  for  300/.  The  defendant  pleaded  Nil 
***  debety  and  the  plaintiff  took  iflue  thereupon.     And  the  jury  y&ar*/ 

Nil  debet  for  200/.  and  debet  as  to  100  /.  Per  cur.  The  plea  is 
ill,  but  the  verdid  has  made  it  good.  We  will  intend  2CoL 
paid,  and  an  acquittance  under  i&\  produced  in  proof  thereof; 
aad  the  jury  may  as  well  apportion  here  as  in  debt  <hi  a  fimpk 
contra'St,  where  they  may  find  Nil  debet  for  part  2  SaNr.  664. 
pi.  8.  Mich.  9  Ann.  B.  R.  Hadley  v.  Stiles. 

4.  As  the  plaintiiPs  adlion  muft  have  all  eflentials  neccffiuy  to 
maintain  it,,  fo  the  defendant's  bar  muil  be  eflentially  good ;  and  if 
the  gijl  of  the  bar  be  naughty  it  cannot  be  cured  uf  a  vtstA 
found  for  the  defendant ;  but  if  it  had  been  found  for  the  plaioti^ 
he  {hall  hsire  judgment  either  for  the  badnefs'or  &10iood  of  the 
bar ;  but  if  it  be  bad  only  in  fomiy  a  vcrdift  will  cure  it ;  and  jf 
the  gijl  be  tmverfedy  all  collateral  circum/lances  will  be  intewkdmr 
vcrdia.    G.  Hill,  of  C.  B.  X12. 

I408] 

sec(M)fu.  (c,  b)  Difcominuanee  in  Pkadiags  aided  by 
^f>'  3^7.  Verdict, 

Ifadcfcn-  I.  CT^Refpafs  is  brought  of  ^r<7/}  cuty  and  of  goods  carried  awaf% 

^\^ff\  ^^  rf  battery y  2nd  the  defendant  ju/iifes ftr  the  grefs  ami 

^iTwiVhig  *^  g^^-i  ^^ifoys  nothing  to  the  battery.     If  the  plaintiff  docs  noc 

fotU9iUr  demand  judgment  immediately  for  the  battery,  nor  has  cntij 
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thereof,  hut  joins  ijjiit  to  the  other  two  pointty  and  it  is  found  for  P^y  >^    ' 
him,  this  is  jcofeil.     Per  Afcue^  the  reafon  feemd  to  bd  inafmuch  ^^^^^^ 
as  the  damages  arc  iiuire.    Quia  nemo  dedixit,    Br.  Repleader,  A^h  pi^, 
pi.  48.  cites  21  H*  6«  33.  and  22  H.  6.>  8.  without  tuk^ 

fir  p.vt  of  tbt  plea  not  anjwtrcd  f^  t)Vis  is  a  difcontinManaft,  tiecaufe  he  ^f^  not  follow*  bis  Tntiro 
demand  in  the  count  %  but  fuch  iKfcoatinuaoce  is  cored  by  the  verdkfty  hecwife  it  was  the  intent 
of  the  (tiCute,  that  whei^  they  defcended  to  ilfue  they  ihould  ware  al)  oHje^ions  of  this  nature  ; 
for  both  parties  by  extending  to  iifue  fuppefcd  a  caufe  in  court ;  aad  therefore  they  (hould  noC  « 
afterw'arJs  make  any  objedUons  that  the  caufe  was  out  of  court  "before  trial.  G.  Hii^,  of 
C.B.  125. 

2.  Trejpafs  quare  elaufumfngit  peJibus  ambidamb^  &c.  &  cum  Ibid.Brid;. 
ffueriis  dipajhtraf  concuuaf  with  oxen^  horfeSj  eowsj  Jheep^  £5f  hpg^^  "^^^  ^^»-  J- 
The  defendant  pleads  Quoad  venire  vi  «  annis>  nee  non  totam  fojjj^^n*^^* 
tranfgreflionem  praed'  praeter  pec' thus   ambulaudo  &  praeter  the  viz.Mr/r/. 
horfes,  oxen,  (heep,  and  cows  Not  guiltyy^  and  fays  nothing,  as  t$  p4^  ^^ 
the  hogsy  but  leaves  the  hogs  oi^t,   and   verdict  pro  querente.  ^J^J^"'/*^ 
Windham  held  this  a  difcontinuance  in  pleading,  and  that  it  is  tbresJcrts^ 
helped  by  a  verdid.     But  Bridgman  Ch.  J.  foid  that  as  to  tb«.  the  defen-  , 
queftion  of  difcontinuance,  he  was  never  Satisfied  in  it,  difconti-  *^^"^  /•''^^^' 
nuance  in  pleading,  as  he  thought,  not  being  aidable,  but  difcon-.  o^f  ^1^ 
tinuance  in  proceft  is ;  and  it  was  doubtful  to  him  whether  it  was  ^^  ^  om^ 
die  intent  of  the  ftatute.    In  Sir  John  Barrington's  cafe  a  difcon-  '^^'  ^^J** 
tinuance  in  pleading  was  not  helped.     A  venire  &cias  de  novo  3/i^^  ir. 
w:&  awarded.    Cart.  51.  Hill.  17  &  18  Car.  2.  C.  B.  Ayre  v.  fue  is  joined 

Gloffam.  audverdidfc 

tor  Che 
pbintiiT;  he  aiked.  What  will  yon  have  become  of  the  3d  acre }  Wilt  you  have  it  a  dirconti-* 
Doaiice  fi>r  the  ^d  acre,  or  a  bar  or  a  new  aAion  ?  He  f;tid  he  had  been  always  of  opinion,  and  - 
fome  of  the  judges  feem  to  be  of  tliat  opinion^  that  a  difcontinuance  in  pleading  (hall  not  be 
helped  by  the  ftaiute  of  j.^ofaiU« 

2.  If  the  verdi(^  itfelf  made  n  difcontinuance,  2Xii  found  part  of 

tm  declaration^  and  nothing  to  the  other  part,  this  is  a  difconti- 

imance  not  cured  by  the  ftatute,  becaufe  the  intent  of  the  iiTue  is, 

chat  the  whole  event  of  the  matter  in  ifiue  fhall  be  determined, 

and  the  anfwering.to  part,  does  not  anfwer  to  the  precept  of  the 

court,  nor  to  ihe  deiign  of  the  ifTue,  which-  is  to  determine  the 

wfadt  caufe,  that  fo  it  may  be  a  bar  to  any  other  a£tion.     So  that 

^uch  imperfe£l  verdi^l  ought  not  to  be  received  by  the  judge  of 

tiiit  prius,  it  not  anfwering  to  the  iiTue,  and  if  it  be  received  it 

ought  not  to  be  entered  of  record,  and  if  it  be,  it  is  erroneous, 

bccauic  the  whole  matter  in  ifllie  is  not  anfwered,  and  a  venire 

^ias  die  novo  ought  to  be  awarded^  fo  that  the  whole  matter  in 

IflUe  may  be  determined  in  that  action,  and  this  is  not  aided  by 

the  fiatutCy  which  did  not  intend  to  help  imperfections  of  the  ver- 

&Af  which  1M  ftili  defigned  to  make  an  intire  end  of  the  iiTue,  but 

it.  helps,  the  difcontinuance  before  the  verdict,  becaufe  the  verdi6l 

ji^M  foundation  by  the  ftatute  for  the  judgmen^  which  the  parties 

cannot  by  miibke  ch^oge  or  alter.    G.  Hift.  of  C.  B.    1251 


(p.  b) 
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•  Aii«/>r.  (D,  b)  *  Immaterial,  Informal,  or  Impoffibic, 
Where  it  is  and  Improper  Iffues,  aided  by  Verdict, 

not  travcrf-  * 

^  in  3  right  • 

jviaaner.        X*  T\  £  BT  againji  executors^  who  pleaded  that  they  had  not  ai" 

r'^^^!  ^^^  m/»j/fer^rf  as  executors  any  of  the  goods  which  belonged  t9  the 
^  '  ^  tejlator  at  thf  time  of  his  death.  And  per  cur.  the  UTue  is  not 
good ;  for  it  may  be  that  they  have  recovered  debt  as  executors 
after  the  death  of  the  teftator,  and  it  may  be  that  they  hare  re- 
taken goods  which  vtrere  taken  by  a  trelpaflbr,  or  recovered  da« 
mages  for  them;  but  the  verdiA  found  that  they  adminiftered 
goods  which  were  the  teftator^s  at  the  time  of  his  death,  and 
therefore  the  verdi£b  has  made  the  plea  good.  Quod  notsu  fir. 
Verdia,  pi.  i  r.  cites  7  H,  4.  39. 
3JU.  66.  2.  The  plaintiff  counted  of  a  covenant  to  have  three  years  hoard 

fh  W-  in  marriage  with  the  defendant's  daughter.  The  defendant  ^kad-- 
apElifc^  ^rf  that  he  did  not  promife  ttuo  years  boards  and*  fo  iflTuc  was  joined 
C.K.Kirlee  and  tried.  This  is  not  aided  by  the  ftatute,  bccaufe  it  is  m  ijfue^ 
▼.  Lcc,s.c.  and  did  not  meet  with  the  plaintiff.      Godb.   56.   Are.  cites 

IS,  that  the     -opi-  ^  .  ^  ^ 

to  bo^rd  them'^d  two  fervants,  and  to  find  paflurc  for  2  geldings,  &c.  The  defendant  confefled 
the  promife  .is  to  hoardinf^  the  plaintiff  aod  his  wife,  biit  traverfed  as  to  the  fervants  and  gt2«U 
in2V  ^^^  pUiDtiff  replied,  that  (he  defendant  proniifcd.to  find,  i^c.  (or  3  je^rs  next  faUowinf, 
and  fo  to  ifliie,  and  found  for  the  plaintiff.  It  was  moved  that  the  rcf>/ieutim  af'tineJ  aiethtr 
sjfumfjit  than  tktt  wbtrtof  be  decla'ftlf  and  this  is  nut  a  mif-joining,  but  a  not-joining  of  iffoc,  and 
4iat  helped  by  the  (latute  of  jeofails,  and  the  court  held  this  a  material  exception,  and  Ld.  Dyer 
fooceived  k  a  departure.— -a  Le.  195  in  pL  244.  8.  C.  cited  in  the  very  words  of  Gudb.  5^ 


3.  In  debt  on  bond  the  defendant  pleaded  the  Jlatute  of  ufury^  be- 
caufe  it  was  made  for  the  fale  of  certain  copperas^  and  he  took  mart 
than  was  limited  by  the  Jlatute^  and  that  it  was  made  by  fliift  and 
chevifance,  and  alleged  other  matter  to  prdve  it  within  the  fta- 
tutc.  The  plaintiff  replied  that  it  was  made  upon  good  confidera^ 
tiony  and  traverfed  the  delivery  of  the  copperas^  which  was  an  ill 
liTue  clearly,  and  it  was  found  for  the  pialntifF,  and  this  was  al- 
leged in  arreft  of  judgment;  and  yet  there  being  an  ifTue  tried, 
alSiough  it  was  nuf-pmed^  the  exception  was  difaUowed,  and  judg- 
ment  tor  the  plaintiff*.  Goldfb.  39.  pi.  15.  Mich.  29  £liz«  Moan- 
fey  V.  Hildyard. 

4«  Debt  upon  bond  for  performance  of  covenants  on  a  charter- 
party,  one  whereof  was  to  deliver  a  Jhip  then  in  London  at  fuch  s 
porty  and  no  time  limited fof  it.  The  breach  ajjigned  was,  that  ki 
did  not  deliver  the  Jhip  on  fuch  a  day\  and  ijfue  was  fltken  m^  the 
delivery^  and  found  for  the  plaintiff.  After  judgment  it  was 
aiHgned  for  error,  that  the  tiTue  was  not  well  joined,  becanie  be 
had  time  during  his  life  to  deliver  it ;  but  adjudged  that  tiiis  mif- 
joining  of  iflue  was  remedied  by  the  ftatute  of  jeofails,  being 
^er  a  verdict.  Mo.  695.  pL  966.  Trin.  32  Eliz.  Bifliop  v, 
Gyn. 

5.  In  trefpafs  for  taking  5  horfes^  the  ^ckni^Xit  ju/iifiid  that  G. 
was  atnerced  for  bloodfhed  within  the  leet^  and  that  the  lord  of  "the 
mauor,  time  out  of,  &c.  had  ufcd  to  diftrain  the  beaft  of  any  which 

caoko 
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same  vithm  the  manor,  and  was  in  the  pofleflion  of  any  man  vvho 
was  amerced  for  the  amercement,  and  that  the  horfes  were  in  the 
pofleffion  of  G.  Iffue  was  taken  that  they  wen  not  in  the  pojfejjion 
ofG.znd  found  for  the  plaintiff.  Error  affigned  was,  that  the 
ifTue  was  joined  upon  a  thing  merely  void,  and  fo  no  iiTue,  and 
not  aided  by  the  ftatute  of  jeofails.  The  court  agreed  if  there 
he  no  matter  of  bar  in  the  plea^  and  the  tjpte  is  joined  upon  1/,  it  is 
void,  and  not  helped  by  die  llatute ;  but  if  the  plea  contains  matter  j.  4  '  ^  J 
of  bar^i  and  iff'ue  is  joined  upon  a  thing  not  material^  it  is  helped  by 
the  ftatute ;  for  here  is  no  matter  pf  bar,  for  the  prefcription  is 
agreed  to  be  void,  and  then  if  no  bar,  no  iifue;  and  judgment 
being  given  upon  the  verdift,  where  no  iffue  was  joined,  is  er- 
roneous, and  agreed  that  judgment  be  reverfcd,  but  would  advife 
till  next  term.  Cro.  £.  227.  ph  14.  Pal'ch.  33  £liz.  B.  R.  Love- 
lace V.  Grimfden. 

6.  The  leflee  covenanted  to  repair^  and  the  breach  affigned  was^  Cro.E.457. 
that  hefu^ered  the  heufe  and  premiffes  to  be  ruinous^  &  Jic  non  rr-  ^afch^^s'* 
paravrt,  '  The  dcfejidant  pleaded  that  he  did  not  fuffer  the  prendjfes  Eliz.  S.  C. 
to  he  ruinous^  and  fo  to  ifliie,  and  the  plaintiff  had  a  verdidt,  and  ^n<l  ^^ 
judgment  in  C.  B.     Error  was  affigned  that  the  iffiie  was  mif-  S^^^^Silr 
joined ;  for  die  covenant  was  to  repair,  and  the  breach  affigned  the  ibKute. 
was  non  reparavit ;  but  the  iffue  was  non  permifit  effij  in  decafo.  •*— 5  Rep. 
Buf  per  tot.  cur.  the  iffiie  is  good  ;  for  non  reparare  is  all  one  as  Jt?'^ 
permittere    ejfe    in   decafu^   and   fo   the   judgment   was    affirmed.  &44Eii2. 
Mo.  300.  ph  523.  Pafch.  37  Eliz.  Hide  v.  Dean  and  Canons  of  B.  R.  s.  c 
WiniSf.  ^    ^  ^  "^^  but  s.  P. 

does  HOC 
appear. 

7.  Affun^ftty  the  defendant  pleaded  Not  Guilty^  and  found  for  l«  was  hcM 
die  plaintiff.     It  was  moved  that  this  was  not  any  iffiie  in  this  J\^f„°^f5* 
adion.    But  all  the  court  held,  that  altho'  it  be  not  a  proper  fumpfitr^ 
iffue  in   thi«  aflion,  and  therefore  the  plaintiff  might  have  de-  but  in  ac- 
murred  thereupon,  yet  becaufe  in   this  adlion  there  is  a  difceit  ^'^^^"^^ 
alleged  to  charge  the  defendant^  Not  Guilty  is  an  anfwer  thereto,  dlfcck,  or 
and  that  it  is  but  an  iifue  misjoined,  which  is  aided  by  the  fta*  tort;  it  is  a 
tute,  being  after  verdift ;  and  this  is  an  ijffuey  but  an  imperfect  one,  K**^^  j^ 
Wherefore,  abfente  Owen,  it  was  adjudged  for  the  plaintiff.    And  393.'Mich.' 
Walmfley  faid,  that  he  had  many  precedents  in  B.  R.  of  that  iffue  21  jac. 
joined,  and  tried  in  this  aSion,  and  judgment  thereupon,     Cro.  ^"^;T?[* 
£.  470.  pi.  29.  Pafch.  38  Eliz.  B.  R.  Corbyn  v.  Brown.  bcrvilic.  ^' 

2R0IL 

Rep.  368.  S.  C.  accordiogly.— —  In  an  a^lion  for  dthty  if  Not  Gnilty  be  pleaded »  ind  there  be  a 
▼erdiA  for  the  piaintiflV  it  ihall  be  aided  by  the  ftatute,  becaufe  beiiijc  an  ill  plea  and  a  fdfe  one» 
the  plaintiff  ought  to  have  his  jud^menty  both  for  the  badnefs  and  for  the  ^Ifhood  ;  but  if  thd 
VerdiA  was  for  the  defendant,  yet  the  plaintiff  (hould  have  judj^meru,  becaufe  the  deed  is  noic 
Jofwered  by  the  bar.    G.  Hiit.  of  C.  B.  124. 

8.  Debt  upon  bond,  the  defendant  pleaded  the  ftatute  of  ufury,  s.c.  cite*; 
and  that  corrupts  agreatumfuit  between  them,  arid  that  the  plain^'  ^^l*  ^^^•. 
tiff  corrupts  recepit  fo  much.     Iffue  was  taken  upon  both{  and  found  ^*        ••  • 
fer  the  defendant.     It   was  moved   that  the  double  iffue  was  a 
miilrial  and  not  remedied  by  any  ftatute ;  but  per  cur.  e  contra; 
for  when  ifliie  is  taken  upon  on$  thing  tpaterial  and  another  hnma-^ 

teriaf^ 
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th'ial^  and  both  foiind  for  the  defendant^  it  is  a  fuflicrent  warrant 
for  the  court  to  give  judgment  for  the  defendant.  Moor  574. 
pi.  790.  Hill.  41  Eliz.  Johnfon  v.  Gierke. 

9.  Error  of  a  judgment  in  trejpafs^  aflault  and  battery,  for  diat 

the  defendant  pleaded  in  bar  a  concord^  bkt  it  was  not  with  fatif 

faSion ;  alfo  as  it  was  pleaded  it  vras  not  for  the  fame  trefpafs,  and 

fo  void,  and  yet  the  iflue  was  taken  thereupon,  and  found  fir  tht 

plaintiffs  and  judgment  given  upon  the  vctdiffy  where  it  Jhould  he 

given  for  the  ii^ufficiency  ef  we  plea ;  but  the  court  held,  d«t 

although  this  plea  was  ill,  fo  as  the  plaintiff  might  have  demurred 

to  it,  vet  it  is  not  merely  void,  for  that  concord  is  a  good  plea  ia 

this  aoion,  and  altho'  it  be  not  fofficiently  {^leaded,  no  advanb^ 

(hall  be  taken  thereof  after  verdi£fc,  but  it  is  helped  by  the  fbti^ 

312  H.  8.  (rf*  ifTues  misjoined.    Cro.  £.  77^.  pi.  ii.  Mich.  42  & 

43  Eliz.  B.  R.  Dighton  v<  Bartholomew. 

s.c.  cited        10.  In  battery-by  J.  C.  againfl  T.  C.  the  defendant  pleaded  De 

*  ^*^      /on  affiuilt  demefhe  abfque  tali  caufa  per  ipfum  J.  C.  fuperlus  al- 

^^  *  legat'  and  fo  to  iilue,  and  found  for  die  plaintiff     The  travnfing 

r  41 1  1  '^^  matter  aBeged  J.  C.  whereas  it  was  alleged  by  T.  Q  was  heU 

to  be  only  a  mifprifion,  and  it  was  orderea  per  tot.  cur.  to  be 

Sis  WK  a    amended.  Cro.  E.  752.  pi.  12.  Pafch.  42  Elix.  B.  R,  John  Cofton 

cafe  where   v.  lliodiaa  Cofton. 

the  ilTiie  wac  infonDaUy  joined. 

fc*  ^h^^^  II.  In  trefpafsy  the  defendant  jufliSes  that  he  had  conmwn  fir  aU 
did.  V«iL  *'^  beajls  levant  (^  couchant  in  the  place  where,  &c.  by  prefcrip- 
34.  Tria.  tion,  and  put  in  his  cattle  utendo  communia,  &c.  but  did  not  aver 
21  Car.  fhat  his  cattle  were  levant^  &c.  Judgment  for  the  plaintiff;  for 
#  S^C°'  *^  ^^"^  ^^  averment  is  helped  by  the  fhitute  of  jeofiiils.  Cro.  J. 
cited  by  Che  44*  pi.  12.  Mich.  2  Jac.  B.  R.  *  France  v.  Tringer.     ^ 

name  of 

Praoce  v.  Tringer.  Saond.  azS.  per  cur.  S.  C.  cited  Afg*  Ld.  Raym.  Rep.  168. 

Velv.  54.  12.  Replevin  the  defendant  avvtoed^  for  that  E.  B.  wasMH 

Lw.'ramgly  ^^^  *^^*  ^-  ^-  ^^  hujba}tdy'and  had  ifiie  J.  P>  and  diedj  that  T.  P- 
by  three,  being  tenant  by  the  curtefy,  y.  P.  granted  a  rent^charge^  and  fo 
theenateof  avows.  The  plaintiff  replied,  that  £.  B.  was  feifed  in  tail,  and 
hia^rijMnw  '**^  7*  ^-  granted  the  rent,  and  died,  and  the  land  defcended  to  the 
and  by  cir-  defendant's  wife  as  heir  in  tail,  ahfque  hoc  that  E.  B.  was  ferfid  in 
cuniftance  fee ;  after  verdift  it  was  moved,  that  the  iflue  was  not  well  joincdi 
for7rfee  ^^^  *^  ^^^^^^  ^^  *®  grantor  ought  to  be  traverfed,  and  not  die 
vfsa  fftifod  feifin  of  any  anceftor  paramount  -,  but  by  all  the  iuftices  praetec 
in  tail,.»d  Gawdy,  iiTregard  the  feifin  in  fee  is  efpecially  allied  in  E.  B- 
fcmdcd  to'  "^  *^  conveyance  of  the  reverfion  to  J.  P.  dierefore  the  fcifui « 
t.  from  E.  E.  B.  might  well  be  tra\cerfcd,  and  if  it  be  not  an  apt  iffuc,  yet  it 
then  by  her  19  an  iflue,  and  helped  bv  the  ftatute  of  32  H.  8.  of  jco&flb- 
^J^r.    ^^^-  J-  44.  pl-  1 1-  Mich.  2  Jac.  B.  R.  Piggot  v.  Piggot. 

mined  after  the  fee  defcended  to  J.  from  £.  C.  there  the  eftate  was  of  tliat  natore,  that  te 
might  grant  a  fufficient  rent-charge,  and  although  it  might  well  be  prefamed  that  J.  after  tfa» 
fee  defcended  to  bim  from  £.  had  .altered  fuch  efbtfe  taU>  yet  by  Popham  the  courts  ihaU  nflC 
now  intend  that,  becnufe  the  parties  doubted  nothing  but  whether  £:  was  feifed  in  fee  oc^fi^ 
when  flie  died,  and.  that  doubt  is  rcfolved  by  the  verdt^  As  if  a  defendant  AmuU  ^e^  a  dee* 
of  J.  S.  10  A.  and  B.  and  that  A.  died*  and  B.  fiirvived  and  infcoffed  tlie  defendant,  if  the  P^^ 
tiff  Ibould  ixf  tlat  J.  S.  did  not  iofeotf  A.  and  that  they  (Kould  b«  at  iSfac  mfoa  thai,  »» 
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(boald  be  (bwWi  aga'uift  him^.ailclKuish  this  be  no  apt  iflue,  yet  it  is  helped  by  thd  ftatute,  be- 
caut'e  the  parties  <[)oubceJ  of  michins  but  of  the  manner  of  the  Ceoffment  of  J.  S.  wliether  it 
was  made  to  A.  or  noc— Brovvnl.  1839  184-  S.  C.  in  totidem  verbis,  and  ieetns  only  a 
tranflation  of  Yelv.  G.  Hift.  of  C.  B.  120.  cites  B.  C.  and  fays,  tliough  this  was  an  infor- 

mal action,  for  that  the  pkiintiif  ought  to  have  traverfed  that  J.  the  grantor  was  feifed  in  fee,  yet 
it  is  a  decifive  ilTue,  for  it  is  allowed  on  both  fides  that  John  was  in  by  defcent  from  £.  and 
if  £.  was  feifed  in  fee,  J.  was  fo  tooj  and  confequently  idd  ^ood  right  to  nuke  th^  grant. 

13.  Trefpafsffr  entering  his  hoafe.  find  taking  hit  goodt,  the  de-  O-  Hift.  o€ 
kndznt  pleaJed  Not  Guilty  as  to  the  gcodsj  and  to  the  /ntry  pleaded  ^j^'s'*|* 
thelkenet  of  the  plaintiff's  daughter  \  die  pUinttflT  r^pUed^  that  he  jJidfeein 
did  not  enter  by  her  licence.    The  iirft  iffiie  found  for  the  defeh-r  to  intend 
ibnt,  and  the  2d  for  the  plaintiff,  and  damages  affeffed  to  JteL  ?•  ^*  ?^ 
WiUiams  and  Yelverton  held  the  iflue  ill,  far  be  ^ugit  ta  have  thoUTuebi 
traverfed  the  entry  by  itfelfy  or  the  licersce  by  itfelK  and  n4t  both  to^  joined  on  % 
iether\  and  Popham  agreed  that  the  ifliie  was  ill,  had  h  been  at  ^^sative 
common  law,  but  it  bein^  tried  it  is  made  good  by  die^  ftatute  fiC^if^ 
32  H.  8.  which  aids  msjoining  of  ijfue\  for  though  the  entry  by  ifTue  that 
tht  licence  is  pregnant,  yet  a  negative  pregnant  is  an  iffuc ;  et  '^^'^r  f«p- 
adjornatur,    Cro.  J.  87.  pL  13.  Mich.  3  Jac.  S.  R.  Myn  v.  Tl^'^n 

Coles.  than  the 

.    ,  .  contrary, 

inoujh  It  is  bnd  on  a  demurrer,  becaufe  the  plea,  Ice.  is  not  a  certain  affirmation  or  negative  of 
any  fingie  point  in  qneftion,  yet  after  verdift,  this  being  only  an  error  in  phrafe  'IhaJl  be  good 
As  if  an  aidiion   of  ti^fpafs  be  brought^  for  entering  into  his  hnufe,  the  defendant  pleads  the 
daughter  licenfed  htm  to  enter,  by  which  he  entered,  the '  plaintiff  replieS)  Quod  non  intntvit 
per  licentiam  fuarn,  thou£;h  this  replicatioii  be  a  negative  pregnant  it  is  good  after  verdidi. 

14.  In  replevin  the  icStniaxit  pleads  that  it  is  his  franktenement  \ 
the  plaintift'  replies^  that  the  beajls  efcaped  thence  by  default  of  the 
tncl^ure^  Sic.     The  defendant  replies,  that  tempore  captionis  the 

hedge  was  well  repaired,  and  ifliie  upon  that  is  found  agalnft  the*  f  4.12  1 
plaintiff^  who  now  moved  in  arreft  of  judgment,  that  is  not  a 
good  ifTue  J  for  it  ought  to  have  been  tempore  efcapii,  or  intra-* 
tionis,  but  by  the  court  that  was  now  difaliowed,  being  moved  s^- 
ter  a  verdift.     Noy  1 15.  Bafford  v*  Ventres. 

15.  In  trefpafs  for  taking  and  impounding  his  goods^  the  defendant  Hob.  17^. 
pleaded  the  common  bar;  the  plaintiff  replied  and  aj/igned  the  place^  Pl'»97HilL 
and  thereupon  they  were  at  iffue,  and  a  vcrdift  for  the  plaintiff;  t»tant  v. 

it  was  moved  in  arreft  that  this  was  no  iffue,  becaufe  the  lands  Thoriey 
are  not  in  quejiion^  and  therefore  no  affignment    neceffary,  and  ?•  ^-  *»"^ 
judgment  was  ftayed ;  but  adjudged  afterwards  for  the  plaintiff,  ^fsfp*^* 
for  the  iffue  was  holpcn  by  the  ftatute  of  jeofails.     BroWnl.  2O0,» 
Hill.  6  Jac.  Plaint  V.  Thirley. 

a  6.  In  trefpafs  of  falfe  imprifonment,  tjie  defendant  juJHfied  as 
cmjlable^  but  the  juftification  was  ill;  the  plaintiff  takes  iffue  de 
fon  tort  demefne,  and  found  for  the  defendant.  It  was '  held  by 
ftc  court,  although  the  ju/lificatioH  was  not  good^  yet  l?eing  an 
iflue  and  tried^  judgment  (hall  be  againft  the  platntfff,  and  judg-» 
ment  accordingly.  Cro.  J.  251.  pi.  3.  Mich.  8  Jac.  B.  R.  Booket 
V.  Evans. 

17.  An  i£ue  sdfon  that  which  the  defendant  doles  not  ciaim  1% 

void,  and  tho'   ifliie  be  joined,  yet  it  is  not  helped  by  the  ftatutr 

of  jeofails  of  18  Eliz.  or  32  H.  8.  for  it  is  no  ijftte  \Vhen  it  is  of 

a  thing  opt -in  queftiooi  but  if  the  ^ue  had  been  oi  a  matter  in 

i  queftion^i 
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qucftion,  Aough  ill  joined,  yet  it  is  aided.  Arg.  And  DodJc- 
ridgc  and  Crooke  J.  Teemed .  to  incline  thereto.  Brownl.  22^ 
Trin,  1 1  Jac.  in  cafe  of  Waldron  v.  Moore.. 

l8.  In  trefpafs^  &c.  for  taking  his  goods,  the  defend^t  fUaid 
that  the  plaintiff  5  Jac,  acknowledged  a  recognizance  of  lool.  to  U 
paid  at  Mich^  next^^  tut  did  not  pay  it  at  the  day^  and  that  2  yean 
t^er  he  extended  the  recognizance  upon  his  goods,  and  fo  ju/iiJieJt 
«c.  The  platntifF  replied^  that  the  money  was  paid  6  Jac,  and 
toncludes  to  the  country^  and  found  for  the  plaintiff  It  was  moved 
in  arreft  that  there  was  no  liTue  joined,  becaufe  the  defendant  had 
alleged  in  his  plea,  that  the  money  was  not  paid  at  Michaelmas 

5  Jac.  and  the  plainti^  in  his  replication  affirmed  it  to  be  paid 

6  yac.  which  was  a  year  after  die  day  on  which  the  defendant  had 
alleged  the  default  of  payment,  and  10  no  anfwer  to  the  plea,  and 
then  concludes  to  the  country  upon  -his  own  allegation,  that  the 
money  was  paid  6  Jac.  without  ftaying  for  the  defendant's  rejoin- 
der, diat  it  was  not  then  paid,  but  adjudged  that  it  is  an  iffuCf 
though  not  fo  good  as  it  (hould  be,. and  is  helped iy  tbejlatute 
18  Eliz.  and  though  payment  fimply  is  no  good  plea  to  avoid  a 
recognizance,  yet  after  a  verdict  the  defendant  (hall  not  take  ad- 
vantage of  it,    Brownl.  225.  Pafch.  i  x  Jac.  Miles  v.  Jones. 

19.  In  trejpafs  for  breaking  his  dofe,  tlie  defendant  juftiSedftr 
a  way^  the  plaintifF  replied^  de  injuria  fiia  propria  abfque  tda  caifr^ 
and  fo  to  iflue,  and  ycr&A  for  the  plaintirr.    It  was  moved  in  ar- 
reft, that  the  ifiue  was  not  well  joined,  for  //  ought  to  have  been 
Jpecial'y  fed  non  allocatur;  but  adjudged  per  tot.  cur.  that  it  was 

helped  by  the  ftatute  of  jeofails.     Brownl.  200.  Trin.  14  Jac. 
SwaiF  V.  Solley. 

20.  In  trefpafs  iffue  was  taken  that  a  prebe/idary^  Sec.  and  aU  his 
predecej/ors^  occ.  had  ufed  time  out  of  mind  to  keep  a  Jhepherdfor  the 
better  keeping  their  Jbeep  feeding  together  in  a  certain  pa/lure^  fjnm 
thejheep  of  T.  Earl  of  S.  in  the  fame  [dace,  and  verdidl  according- 
ly. It  was  moved  that  the  prefcription  was  fenfelefs  to  allege  tlot 
me  (heep  could  time  out  of  mind  be  kept  from  the  (beep  of  the 
Earl  of  S.  being  only  .one  man's  life,  and  fo  the  verdid  void; 
but  adjudged  for  the  plaintiff;  for  the  fuhjlance  of  the  iflue  v;as 
founds  viz.  the  keeping  the  (heep  of  the  prebendary  feeding  toge- 
ther, and  the  other  part  was  only  a  confequent  of  it.  H^.  117* 
pi.  146.  Trin.  14  Jac.  Napper  v.  Jafper. 

[  4^  '?  1       ^^^^^  ^*^  ^^  bond  for  payment  of  66/.  upon  the  25/A  of  yaw, 
*•       ^  ^   12  Jac.  at  his  houfe  4n  F.    The  defendant  pleaded  payment  em 

GiSi  Hift.  '^^  ^°'*  ^f  7^^  ^  **  '^'^  '^^"'^  fecundum  formam  &  efi^£bi(a 

of  C.  B.  '  indorfamenti  praedid'.     The  plaintifF  retlied^  that  he  did  not  pay  it 

i»o.  and  thefaid  20th  ofjune^  the  jury  found  foe  did  not  pay  it  thefod 

fw  But  iC  ^^'*  ^f  y^^^i  *9^  judgment  thereupon.     It  was  affigncd  fbr  er- 

tbe  bar  be  ^^y  ^"^^  ^^  jffi^^  '^  taken  dehors  the  matter  of  the  conditiony  and  (b 

only  bad  in  an  iU  plea  and  a  void  ifTue^  for  although  it  may  be  he  did  not  pay 

Siawur'^'  ^'  *^  ^^*  ^^  i^^^-i  7®^  i^  niay  l>e  P*i^  wpon  Ae  25th  of  June^ 

fupply  \u  ^^  although  it  was  (hewed  to  be  an  ill  plea,  yet  it  is  helped  by 

as  if  in  debt  the  ftatute  of  32  H.  8.  but  refolved  it  was  not  helped  by  the  fta- 

«D  a boad  ^j^  fof  j^  jj  j^^^^iy  rjgij^  ^^i  j^  igi^^ .  ^^  ^/^  bad  bienfiunifor 

iio 
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the  defendant^  that  the  payTpent  was  the  20th  cf  Jtme^^  peradventure  conditioned 

the  verdift  had  made  it  good,  for  payment  before  the  day  is  a  ^°'"^J*  P*^y" 

good  payment  at  the  day,  and  io  judgment  in  C.  B.  was  reverfed.  jool.  45 

Cro.  J.  434.  pi.  2.  Mich.  15  Jac.  B.  R.  Holmes  v.  Brocket.  Juniiprox', 

and  the  de- 
fendant pleads  payment  on  the  ioth  of  June,  and  it  is  according  10  the  condition  found  that  he 
did  pay  20 1.  though  this  har  he  had  in  form,  hecaufe  it  does  not  follow  the  condition,  and  the 
plaintiff  might  have  taken  adranraje  of  it  on  fpcclal  demuirer,  yet  the  vcrdidl  having  found  pay- 
ment before  the  day,  that  in  law  is  pavnnent  at  the  day,  andtiic  fubriance  found  ;  but  where 
the  gift  of  tne  har  is  gooti,  though  fome  of  the  collattrral  circumftances  are  omitted,  which  the 
plaintii'  by  demurring  generally  might  have  taken  ailvantage  of,  yet  if  they  go  to  uc  on  the 
bar,  and  that  be  found  for  the  defendant,  :he  verdi<;^  will  cure  this  omiHion,  becawfe  Che  colla- 
teral niacters  are  admitted  and  waived  by  going  to  iilue  on  the  gift  of  the  bar. 

22.  Error  of  a  judgment  in  debt  on  bond  conditioned  to  pay  X05/.  G.  Hift.  of 
the  defendant  pleaded  paynunt  of  the  aforefaid  looL  quas  ad  eundem  ^^^'^^q!  ' 
folvijfe  debuit \  the  plaintiff  replied^  Non jolvit pradiil.  1 05/.  tf/ /A^.thatitis 


an 


daj^  &  hoc  petit,  &c.  It  was  found  that  he  did  not  pay  the  105 1.  immaterial 
and  judgment  for  die  plaintiff.  Error  was  affigned  that  there  is  3^^'^"*^' 
not  any  ilTue  joined,  that  here  is  another  fum  in  the  defendant's 
plea  than  in  the  condition,  and  another  fum  in  the  replication  than 
in  the  bar,  and  fo  they  did  not  meety  and  thereby  the  iflue  ilh, 
wherefore  judgment  in  C.  B.  was  reverfed.  Cro.  J.  585*  pi.  7. 
•Mich.  18  Jac.  B.  R.  Sandbank  v.  Turvey. 

23.  In  debt  on  Mond  of  20oLfor  payment  of  lOo/.  31  Sept.  fol-  J"",M^*  ^\' 
lowing,  the  defendant  pleaded  payment  31  Sept.  according  to  the  PuJchafeV' 
condition,  and  found  that  he  did  not  pay;    it  was   afligned  for^s.  c.  ad- 
error  that  the  iffue  and  verdift  was  void,  being  upon  the  payment  J»<^gcd  for 
31  Sept.      Sed   non  allocatur;  for  there   being  no  fuch  day  as  [jffj'for'the 
31  Sept.  and  the  jury  finding  the  money  was  not  paid  at  that  day,  condition 
nor  at  any  time  before,  they  find  in  efFecl  that  it  was  never  paid,  *^«i"2  »™- 
which  is  a  good  verdift,  and  judgment  was  affirmed.    Cro.  C,  78.  fi^eobUpa- 
pi.  9.  Trin.  3  Car.  ui  Cam.  ocacc.  Purchafe  v.  Jcgon.  tion  wss 

due  iramc- 
diaicly,  and  it  was  an  iffue  upon  an  infufficieni  bar,   which  being  found  for  t!ic  plaintiff 

it  is  helped  by  the  ftatute. Lat.  158.  Gibbon  v.  Purchnfe,  S.  C.  and  the  court  would  not 

arreil  the  judsment.— — Nov  85.  Giggham  v.  Purchafe,  S.  C.  adjudged  for  the  plaintiff.  ■  ■  ■ 
G.  Hift.  oiF  C.  B.  122.  S.  C— If  an  ilfue  be  on  point  th.at  is  impolfibU  in  tU  Jubfianct  and  nature  ^f 
th':hi»f;y  it  is  ncit  cured  by  the  vcrdidl,  but  if  it  he  only  impoUible  in  the  iminna'  and  foim  of  it, 
2  verdidt  will  care,  for  where  tlie  fubftance  is,  no  verdj<^  can  cure  it,  becaufe  it  cannot  make 
that  true  which  uuinot  poilibly  be  ;  but  where  it  is  only  impoffiMe  in  the  manner  of  it,  the  thin;j 
whicti  is  poHfiblc  may  be  found  to  be  or  not,  and  the  manuer  which  is  iropolfible  totally  reje^ed. 
G.  Hift.ofC.  B.  121. 

1^4-  "Error  of  z  judgment  in  debt  for  20 1,  the  defendant  pleaded  S-C.  cited 
Solvit  ad  diern^  bT  de  hoc  ponit  fe^  &c.  and  the  plaintiff  fimiliter  j  pj'^ -*^°;^. 
and  the  jury  found  for  the  plaintiff;     It  was  afligned  for  error  that  and  ra.o  it 
here  was  no  ifTue,  for  the  defendant  fbould  have  pleaded  Quod  fol-  ^^^  t>een 
vit,  &  hoc  paratus  eft  vcrificare ;  and  the  plaintiff  (hould  have  f*?s**M»!^r 
replied,  Non  folvit,  i5  hoc  petit^  &c.  and  fo  there  had  been  an  after  a  v 
affirmative  an4  a  negative ;  but  as  it  is  there  is  no  iffue  at  all.  <'i<ai— 
But  per  tot.  cur.  the  defendant  having  pleaded  payment,  &  de  hoc     '^'  ^'^''  "*" 
ponit)  &c.  and  the  plaintiff  having  joined  v/ith  him,  and  the  jury  [  4'4  J 
pnding  that  he  was  not  paid,  it  is  well  enough,  and  aided  by  the    .     wind- 
fiatute  of  jeofails,  and  fo  affirmed  the  judgment..     Cro.  Cr3i6.  h.'mj.cited 
pi.  9.  Trin.  9  Gar.  B.  R.  Parker  v.  Taylor.  s.  c.  a  he'd 

giiod  after 
•    VOL.IL  I   i  a*^r- 
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%  vei^fty  and  the  reporter  obferves  that  though  this  cafe  was  faid  to  be  denied  (as  ahofc)  pit 
npw  no  notice  was  uken  as  to  that.— — G.  Uift.  of  C.  B.  122.  cites  S.  C  tliat  tlie  defeadaot  can* 
DOC  take  advantage  of  the  informality  of  his  own  plea>  and  it  is  waived  on  both  fides  when  thej 
go  to  iflfue  on  the  fabllance  of  it. 

Sty.  110.  25.  In  affautt  and  battery^  the  defendant  pkadid  fpiclaBj  gnd 

Tc-^^lind^^*  7W'f^  the  plaintiff  nplied  De  injuria  fua  ^$f^ia,  and  had  a  «ir- 

RoU  Ch.  J.  M^ »  it  was  moved  that  this  npUcati&n  did  net  anjwir  the  fftdd 

held  it  ail  matter  in  the  tlea^  nor  takes  any  traverfe  by  an  Abfqui  ta&  caufa^  as 

Iflbe^luld*^  it  ought,  andfo  there  is  no  ijfuejoinedy  and  confequently  there  can 

that  there  be  no  judgment.     Roll  Ch.  J.  held  this  not  helped  by  the  ftatutCi 

can  be  no  and  that  it  is  not  a  miftrial  but  no  trial,  and  here  is  no  ifliie,  ani 

for Se  mat-  ^^j^rnatur.    Sty.  X50.  Mich.  Z4  Car.  Jennings  v.  Lee, 

ter  is  not  put  in  iflue,  and  ordered  a  repleader. S.  C.  citei  Ar^.  Hardr.  4.6.    ■     Sid.  341*  pL  ^ 

Arg.  cites  S.  C.  that  a  repleader  was  awarded  ;  bat  fays  the  cuurt,  tipon  the  t ft>  and  alfo  a  id 
debate,  were  of  opinion  that  it  was  go<id  after  the  matter,  which  is  the  giU  oJF  the  adioB,  a 
found  by  the  Yerdict.— — G.  Hift.  of  C.  B.  1 23.  cites  S.  C.  that  it  is  wrong  after  verdict,  becaofe 
the  injuria  fua  propria  dues  no  more  than  afhrm  the  declaration,  and  does  not  coof(B£s  or  deny 
the  bai',  and  therefore  the  gift  of  the  bar  is  not  put  in  iiTue  at  all,  but  rather  ftands  ooafiefled  bf 
the  replication,  ftnce  the  caofe  is  not  traveKed ;  for  faying  it  was  De  injuria  foa  propriif  is 
not  more  than  faying,  that  nocwithft.'inding  the  caufe  pientioned  in  the  bar,  the  defendant  c«i* 
niicted  the  injury,  which  the  bar  being  a  futficient  excufe,  cannot*be,  but  it  does  noc  intbskaft 
pot  the  bar  in  iifue. 

*  Lev.  183.  26.  The  defendant  covenanted  that  he  was  feifed  infee^  and  in  tk* 
c^'rtTfi^A  aaion  broii^ht,  the  plaintiff  ^tgned  the  breach^  that  tie  Jtfetdmt 
doubred,but  Was  not  feifed  infee^  i^  Re  infregit  ^  [^non  tenuity  cmvemtimum\fJDiit 
afterwards  defendant  pleaded  Non  tnfregity  Vc.  and  fi  to  ijjiu^  and  the  pbinliff 
ment^for*  ^^  ^  verdid }  it  was  moved  for  a  repleader  becaufe  it  was  an  ilEie 
tiie  plain-  ^n  two  negatives^  and  would  introduce  great  uncertainties  in  iffues 
tim-^^  to  fufier  fiich  general  and  involved  pleadings ;  but  adjudged,  this 
pi.  26.  S.^C*  '^  '^^  ^^  immaterial  but  an  informal  ijfue^  and  cured  by  a  verSSl 
adjoniatur,*  however,  they  difliked  it,  and  ordered  that  the  attorney  iboukl  he 
and  13.  pL  fined.    Sid.  289.  pi.  5.  Trin.  18  Car.  2.  B.  R«  Waifii^iam  v« 

idjo^iir,    Coomb. 

and  51.  pi.  6.  S.  C.  adjudged  for  the  plaintiff,  that  it  is  aided  as  an  informal  ifliie  by  31 H.  &>-• 
G.  Hiil.  of  C.  B.  1 24.  cites  S.  C.  and  fays  that  though  in  covenant  the  defendant  oagbc  to  txaverfe 
eitlier  the  deed  or  the  breach,  and  both  cannot  be  involved  in  non  f regit  cooventiooem,  bectufii 
the  gift  of  the  a£lion  lies  on  the  deed,  which  muft  be  traverfed  by  itfelf »  yet  wheo  the  defca^atf 
pleads  a  bad  plea,  which  is  ftmnd  againft  him,  the  plaintiff  may  have  judgment  eittier  liarifaei»- 
fufiiciency  or  falfity  of  the  plea.    G.  Hift.  of  C.  B.  125. 

^^^'^o.  27.  In  cafe  for  wares  fold,  the  defendant  pleaded  I^en-^e  at  the 
Cy tteMmc  ^°^^  of  *®  promife,  to  which  the  plaintiff  replied^  that  the  warn 
of  Burton  v.  Wire  for  necejfaries-i  &  hoc  petit  quod  inquiratur  per  patriam,  V 
Chapman,  fradiiius  dtjendens fefiiiliter  \  after  verdid  it  was  tnoved^  that  h«e 
Mmu^as*  ^"^  "o  '""^  "o^  negative,  and  cited  Jennings  ▼-  Lb^  to  which 
tbtfromffis  Windham  inclined,  but  the  other  juttices  conceived  dits  akkd  hf 
<onfijf(dbj  the  late  fcit.  Car.  2.  cap.  8.  the  right  of  the  caufe  being  tried  ;  m- 
^wL«,  jc^rnatur,  but  afterwards  the  eourt  held  it  good,  a  Kebw  t(fi* 
the  replica-  pi*  43*  Mich.  1 9  Car.  2.  B.  R.  Buxten  v«  Chapman. 

tion  is  ifluc 

fofticient,  efpecially  after  verdict  upon  Cr.  31 4.  Taylor  v.  Parker,  and  there  is  no  ililK  1  muM  to 
to  this  between  a  bar  and  a  replication,  but  the  iffue  after  verdi6l  is  aided,  and  jndgmenc  toe  chi 
plaintiff,  nifu*  ■  Sid.  341.  pi.  5.  Burton  v.  Chapman.  S.  C.  accordingly,  though  objeded  ttac 
the  want  of  a  negative  made  it  to  be  no  iffue.  G.  Hift.  of  C.  B.  i2».  ekes  S.  C.  diir  eAwl 
the  fubflance  of  the  bar  and  the  replication  be  put  in  iffoe,  though  it  be  iaformallf  9  Ml  it  it 
sored  by  xho  verdieti  As  if  aaa£rum[i6t  be  for  wares  f uU>  and  the  dcfinid«nt  pleads  Kom-^t^fi* 


j^ 
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YndtbeplaintifF  replies  they  wert  for  ncceflaries,  8c  hoc  petit  quod  inqniratur  per  pat  nam  & 
praed'.  Defendens  and  fays  tbii  traverfc  is  infbrmaly  hecaufe  the  plaintilf  ought  not  to  have 
dofed  the  iituey  but  to  bnve  given  liie  defendant  an  opportunity  of  rejoining,  that  there  may  be  a 
proper  negative  to  his  aiftrmative,  yet  fmce  the  matter  of  his  replication  be  put  in  iflTue,  viz. 
whether  they  were  necelfaries  or  not,  the  defendant  has  waived  all  obje^ions  to  the  furm,  and 
lif  fuch  a  waver  it  appears  that  he  is  not  any  wife  injured  by  not  tejoiningy  and  found  that 
they  were  neceilaries,  the  plaintilf  ought  to  prevaiL 

28.  In  trefpafs  of  taking  his  horfe,  the  defendant  juJftfieJ  for  a  i^iJ.  169- 

Mreh  for  rent  arrear  upon  a  demife  of  the  place  where,  &c.  by  ^^^fif^f  ^35 

me  aefendant  to  the  t)laintifF.    The  pIdntifF  replied^  that  the  horfe  butthefem- 

Mias  n$t  levant  and  ceuchant ;  and  iffue  thereupon,  and  verdi£l  blanceofan 

for  the  plaintifF.      It  was  moved  that  this  was  an  immaterial  ^^^l^^^ 

iffue^  and  the  court  Teemed  to  incline  to  that  opinion,  but  after-  and  tiiac' 

ward$  the  plaintiflF  had  judgment  by  the  opinion  of  the  whole  might  be 

court.    Ld.  Raym.  Rep.  168.  Arg.  cites  Hill.  20  &  21  Car.  2.  'j^f^'th^''.^;^ . 

C.  B.  Colwell  V.  MilneS.  ment  in  the 

caf/of 
Colwell  v.  Milncs.— —  S.  C.  cited  Arg.  2  Lutw.  1578.  fays,  that  though  it  was  moved,  as  appean 
^  the  rules  in  that  cafe,  that  tlie  iffue  was  immaterial,  yet  the  plaintiff  had  judgment. 

Id  trefpafs,  defendant  jufiifiril  of  taking  cattle  as  a  dijrefs  for  mi,  the  plaintiff  reph'ts  that  they 
"if^e  nd  /evant  Oftd  cau<^kaHt  \  though  this  is  an  ill  replicatioiiy  yet  if  the  defexthnt  tahs  iJJ'ue  upon  it, 
iod  it  is  found  againu  him,  the  plaimifflhall  have  judgment.  Ld.  Raym.  Rep.  167.  170.  HiU. 
8  &  9  W.  3.  Kempe  v.  Crewes.— »  Lutw.  1573  to  158a.  Kimp  v.  Cruwes  S.  C,  and  all  the 
rdurt  were  of  opinion  that  now  it  ihaU  not  be  taken  that  the  iflue  was  not  material*  and  fo  the 
pUadlf  had  judgment. 

29.  Unapt  ijfues  are  aided   by  the  ftatute,  but  not  immaterial  An  imma- 
me$i  per  North  Ch.  Juftice  and  Scrogs  J.    Mod.  225.  pi.  14.  ^^'^^f^^ 

^    Tria  28  Car.  2.  C.  B.  arifmgfrom 

the  matter 
IS  not  helped ;  per  North  Ch.  J.  and  Scroggs  J.  ^  Mod.  137.— —A  vcrdift  cannot  help  an  imma« 
t«n-ilii!ue,  becaufe  'what  is  alleged  in  the  pleadings  is  not  put  in  iflue,  or  if  it  be»  is  not  decifive 
between  the  parciesy  and  fu  the  verdidt  is  no  good  foundation  for  the  judgment.    G.  Hift.  a£ 

31.  In  ejeSfment  for  lands  in  the  county  palatine  of  Durham  \  s 

Qpon  Not  Guilty  pleaded,  the  plaintiff  had  a  verdift  j  and  upon  a 
]wit  of  error  brought,  the  error  afEgned  was'  that  diere  was  no 
Mile  joined  between  the  parties,  for  the  words  (fttper  patriam) 
were  lejf  out ;  but  per  curiam,  here  is  an  affirmative  and  a  nega- 
tive, and  that  makes  an  iffue;  it  is  true,  it  had  been  better  if 
tilde  words  had  beea  in,  but  die  omiifion  of  them  only  makes 
^e  iiTue  informaL  So  they  affirmed  the  judgment.  3  Sauk.  209, 
210.  pi.  7.  5  W.  3.  B.  R.  Hall  V.  Stich. 

32.  To  put  a  matter  of  law  in  ijjtie  to  a  jury  is  void.  But  Holt 
^d  it  would  be  helped  \y}  a  verdid.  1 1  Mod.  46.  pi.  1 1.  Pafch. 
4  Anna,  B.  R. 

33.  After  a  verdift  for  the  plaintiff,  it  was  moved  that  no  iffue 
was  joined  ixi  the  caufe,  it  being  Et  hoc  petit  quod  inquiratur  per 
patriam,  then  thefe  words  fhould  follow,  ^  pradiHus  (the  defen- 
dant) Jhniliter^  which  were  omitted.  On  the  other  fide  it  was  faid 
Aat  there  is  no  occafion  for  amending  this  iffue,  becaufe  the  ap- 
pearance of  the  defendant  is  entered  on  the  poftea ;  befides,  at 
the  wcn-ft  it  is  only  an  informal  iffue,  and  that  is  amendable  at 
another  day.     The  court  faid  that  in  every  material  iffue  jouQiCd 

1  i  2  there 
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there  muft  be  a  verdid  on  one  fide,  otherwife  there  can  be  aa 
judgment,  and  the  plaintiff  would  now  h;^e  judgment  for  lia- 
*  Where  the  >^^gcs  ^^  ^  verdidt  found  on  an  informal  iflue,  as  he  alleges  it  to 
iOue  is  ma-  be,  but  On  no  iifue  joined,  as  the  defendant  fays  »  now  there  is  2 
/cn.7/the  differtnce  between  an  immaterial  and  an  ♦  informal  ijfue  joiiud^  end 
not  aid  k  ^  where  there  is  no  ijfue  at  <?// joined ;  in  the  principal  cafe  the  iffuc 
but  where  it  was  tendered  by  the  plaintiff,  and  never  joined  by  the  defendant, 
is  infotmaJ It  fo  there  was  no  tjfue  at  all,  which  feeined  to  the  court  not  amenda- 
G.^Hi^of  ^^^-  ^  Mod.  376,  377.  Trin.  11  Geo,  1726.  Cowpcr  v. 
c.B.  118.     Spencer. 

[416^       (E.  b)     Negative  Pregnant,  aided  by  Verdid. 


See 

gat 


!tit.  Ne-   I.  T  N  forcible  entry,  the  iJfue  was  if  R,  and  K.  Jijfiiki  D.  ti 
ivePreg-        A     thg  ufe  of  K.  the  other  made  title  abfque  hoc  that  A,  and  K. 
""^  dijfeifed  D.  to  tie  ufe  of  K*  and  exception  taken  for  pregnancy, 

.  and  yfct  the  plaintiff  recovered  by  judgment,  becaufe  the  matter  is 
if  the  difTeiiin  was  to  the  ufe  of'  K.  or  not,  but  not  guilty  in  K.  is 
•  Br.  Kega-  negative  pregnant ;  but  the  reafon  leems  to  be  ♦  becaufe  the  wr- 
tiva,  tcfu  ^^  pafl'cd  with  the  plaintiff,  3ndfoufid  the  diffeifin  to  the  ufe  ofK. 
cites3'H.«i  ^^^  therefore  the  verdid  made  the  plea  goody  but  if  they  had  found 
46.  for  the  defendant  that  they  did  not  diffeife  to  the  ufe  of  K.  then  it 

bad  been  ill,  quaere.     Br.  Negativa,  &c.  pi.  33.  cites  36  H.  6. 22. 
2,  Jeofail  or  ill  iffue  as  negative  pregnant^  doublt  pleaj  &c.  is 
•   made  good  by  the  verdiS  found  with  it,  &  *  contra  if  the  veriiS 
be  found  tpe  contrary,     Br.  Repleader,  pK  37.  cites  12  £•  4.  6. 
ft  Bulft.  4T.       3.  Covenant  to  make  a  leafe  for  years,  to  the  plaintiff  of  certain 
s  P^accord-  '^"^ »  ^^  plaintiff  alleges  in  his  count  for  breach,  that  the  ddea^ 

iiigty dant  nihil  habuit  in  the  faid  land  \  the  dekndaLtit  pleads  ^od  b^ 

Yelv.  227.  buity  &c.  but  does  notjhew  what  his  efbte  is, a  verdicl finds  ^^ued  ma 
Mfe^V  c  ^^^^^*  >  ^'^  defendant's  plea  was  faulty,  for  he  ought  to  have  fhetra 
but  reports  what  eflate  he  had,  and  to  have  fhewn  it  in  certainty,  but  the  ver- 
it;isan  dicl  has  made  the  iffue  good  at  common  law.  Judged  and 
d^^r"°^  affirmed  in  error,  for  the  count  was  good,  and  the  defendant's 
brought  for  P^^a  vitious,  and  the  verdidf  is  found  with  the  count.  The 
rcntarrcar  plaintiff  had  judgment.     Jenk.  326.  pi.  43.  Mich.  10  Jac«  Gbb 

<m  a  Icafe      ^    Qj],^ 
for  yea»s, 

but  the  pleadiag^is  the  fame,  an  J  fo  is  the  juUgment;  for  though  the  iffue  is  not  fo  fornu^ 
joined  aii  it  ought,  7et  it  is  an  iUue.'  tried  which  may  make  an  end  of  the  matter;  for  it  is  UrxA 
thai  the  plaiiitifF  had  eitate  in  the  land  whereof  he  might  make  the  dcroifc-  Cro.  J.  3ii* 
pi.  iz.  Gyll  V.  Cilais  S.  C.  Jc  S.  P.  as  in  Velv  and  judgment  affirmed  accordingly;  but  the  coait 
held  that  thcdjftndant  might  have  demurred.— J euk.  340.  pU  .97.  S.  C  &  S.  P.  in  debt  for  ictf 
and  judgment  affirmed  in  ciTor. — G.  Hift.  of  C.  B.  125,  124,  cites  S.  C.  and  fays,  that  thcH^h  ttii 
had  betu  h.id  on  a  demurrer,  becaufe  hy  not  (hewing  what  eftate  he  had  it  is  pregnnai  ck  thi 
iiegutivc  [viz.  j  that  lie  hid  not  fuch  an  eftate  by  which  he  bad  power  Co  deinifeyaor  UuK  fccbil 
XMt  iu£h  an  eftate  as  lie^uuld  demile. 


( F.  b) 
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(F.  b)     Repleader  after  Verdid:.     In  what  Cafes,    sw  tit.  Re. 

pleaUer. 
I.  T\EB  T  upon  indinture  of  leafe  for  20  years  concerning  loL 
**•-'  per  ann.  and  other  covenants  ex  utraque  parte  perimplen- 
iM  i^  ad  omnes  conventiones  terimplendas  uterque  eorum  tenet ur  alter i 
hy  the  fame  indenture  in  20  L  and  for  non-payment  of  lol.  at  Eafter 
laft  the  leffor  brought  a£tion  of  20 1.  and  the  defendant  fa id^  that  at 
tbefeajf  of  Eafler  he  was  upon  the  land  all  the  day  ready  to  pay^  and 
mne  came  of  the  part  of  the  plaintiff  to  receive  \  ^^  plaintiff  faid^ 
thatfuch  a  day  after  the  jaidfeafl  he  demanded  the  lOu  and  the  de- 
fendant refufed  to  pay^  to  which  the  defendant  faid  that  he  paid  the 
loL  thefenne  day^  andfo  to  iffue^  and  found  for  the  plaintin^  at  the 
Jiifi  prius.     And  per  cur.  this  is  jeofeil ;  for  the  penalty  refers  to  the 
feajt  of  Eajhr  only^  which  is  cxcufed  by  the  tender  upon  the  land  at 
£after*day,  and  the  plaintiff  intitles  himfelf  by  a  demand  after  the 
penalty  fitved,  by  which  it  was  awarded  that  they  replead  notwith- 
ftanding  it  be  after  nif  prius  when  the  defendant  is  not  demanda-  [  4^7  1 
blc;  for  j-et  he  has  day  in  court  till  judgment  be  giveny  and  in  fe- 
veral  like  cafes  the  parties  have  repleaded ;  quod  nota,  by  award. 
Br.  Repleader,  pi.  23.  cites  22  H.  6.  57. 

2.  Where  there  was  z  fubflantial  variance  between  the  plea  and  -^iinttff- 
replication  a  repleader  was  awarded  after  vcrdift.     Freeni.  Rep.  ^e^ja^f  ^*" 

450.  pi.  61 3.  p!eads  a  lU 

ceme  to  him 
farHmfetf^  bis  wife  anAchiUrtn,  by  ibc  plaintiff.  The  plaintiff  replies^  that  he  tHd  not  give  a  hccncs 
*  Um  and  bis  wife  modo  &  forma.  After  verdid  for  the  plaintiff  it  was  moved  in  arrcft  of  jiidg- 
m«Dt  cbat  here  was  no  iffue  joined  ;  for  the  defendant  pleads  a  licence  to  himfelfy  and  the  plain* 
tiff  fays  he  gave  none  to  him  and  his  wife.  And  the  court  held  this  to  be  naught,  and  not  to  be 
iuded  by  the  modo  &  forma ;  for  here  is  a  fubftantial  difference  ;  becaufe  if  the  licence  were 
giren  to  him  for  to  bring  on  his  wife  and  children,  if  he  died  this  would  not  ferve  the  wife  ;  but 
if  it  were  a  licence  to  him  and  his  wife,  if  the  hufband  died  it  would  furvive  to  the  wife ;  and 
therenpan  the  court  ordered  a  repleader.    Freem*  Rep.  450..PI.  913*  Pafch.  1677.  Anon. 

3.  In  debt  upon  bond  for  the  payment  of  money  the  c^th  of  Feb. 
the  defendant  pleads  that  he  paid  it  the  Qth  day  of  fan.  preceding ; 
and  iffue  that  he  did  not  pay  it  the  faid  C)tb  day  off  an,  and  upon  that 
a  verduft  for  the  plaintifF.  And  now  it  was  moved  to  plead  again; 
for  notwithftahding  this  verdi£l  the  plaintifF  may  be  paid  after  the 
9th  day  of  Jan.  and  before  the  9th  day  of  Feb.  when  the  condi- 
tion was  that  the  money  fhould  be  paid,  and  therefore  the  bond 
perhaps  was  not  forfeited,  nor  had  the  plaintifF  any  title  of  action) 
and  it  was  areued  that  it  was  an  immaterial  iilue,  notwithftanding 
it  was  aided  by  the  flatutc.  And  therefore  it  was  ordered  they 
ihould  plead  again.  Comyns's  Rep.  148.  pi.  100.  Trin.  5  Ann. 
C.  B.  Anon. 

For  more  of  Amendment  and  Jeofails  in  General,  fee  other 
proper  Titles,  and  the  Pleadings  under  the  feveral  Titles 
throughout  this  whole  Work, 


I  i  3  amercements 


^'l 


^ttitxttttitnt^ 


^^^J;^-  (A)     Amercement.    For  what  Things  an  Amerce- 
ment fhall  be. 

This  was      [  I.  15*  OR  a  rent  dijirainabk  no  amercement  ihall  be  in  a  Icct 

latd  there  J7      » »  M    ^    ft/T  1 

byHiU  II  H.  4.  89.] 

prtvacelf.  And  13  H.  4. 9.  pL  %%.  it  was  objeded  that  the  lord  cannot  amerce  a  deciMryte.iar 
non-payment  of  rent  $  but  Thim  denied  it,  and  faid  he  might,  whipre  it  is  due  and  payable  on  Cfae 
leet-day.        S.  C.  and  S.  P.  cited  per  cur.  i  x  Rep.  45.  a. 

Br.lMftrefs,  [  2.  If  the  dccincrs  ought  to  pay  a  rent  to  the  loct  ff  ctrt$ 
\i^'^%^,  Zf/^,  (this  is  not  properly  a  rent  but  a  fum  in  grois)  if  they  do  not 
[and  which  pay  it  they  may  be  amerced,  for  this  is  due  and  payaUc  it  the 
IS  part  of     lect     13  H.  4.  9.] 

tbc  S.  C» 

[  with  X  3  H.  4.  9.]  and  S.  P.  admitted.-*i««Fitzh.  pi.  57.  cites  1 1  H.  4*  89.  S.  P.*—- • 

4. 1  8   1    $•  C«  cited  accordingly,  per  cur.  Micb.  la  Jac.  1 1  Rep.  44.  b.  in  Godfrey's  cafe^-— 
~         -*     YeW.  186,  1S7.  in  cafe  of  Godfrey  v.  Bullein.  Mich.  %  Jac.  B.  R.  the  S.  P.  ad. 
mitted^— «— Brownl*  190.  S.  C.  Be  S.  P.  admitted,  but  feems  to  be  only  a  tranflation  of  Tdr. 


3.  In  affife  it  vns  found  that  the  flatntiff  wz&fufed  and  SJ^dj 
but  not  of  fo  much  of  the  land  as  he  Jhewed  in  the  plaint^  hut  befut 
no  more  in  view  than  that  of  which  he  was  dijfeifedy  and  therefoce 
he  recovered  by  award,  and  was  not  amerced  for  the  furflufage^ 
quod  nota  bene  j  for  difleiiin  is  as  trefpafs,  fo  mat  if  he  be  guiltf 
of  part,  and  of  part  not,  yet  the  plaintiff  ihall  recover  m  the 
part }  quod  nota.    Br.  Affife,  pi.  180.  cites  12  AfT.  14. 

4.  Avowry  for  two  (beep  for  2d.  and  twelve  oxen  for  9d.  die 
defendant  was  amerced  to  23  s.  for  the  excefsjf  the  diftrefsy^gA 
nota  bene.    Br.  Amercement,  pL  8.  cites  41  £.  3. 26. 

TUt  is  ^.  Xhe  lord  in  his  leet  may  amerce  for  common  nufances  and 

gP^^^    the  like.    Br.  Leet,  pi.  12.  cites  32  [12]  H.  4.  8. 

(xa)  and  fo  the  other  editions  are.— —It  muft  be  for  a  thing  which  is  a  common  nuiaoce,  or 
•Ife  it  is  extortion,  per  Fenner  J.  to  which  Periam  }.  agi-eed.  Godb.  135.  pL  138.  RilL  39  Elil. 
cites  If  H. 4« 

But  for  fuh     ,  6.  In  replevin  for  fuit  real  to  the  leet  a  man  ihall  be  amerced* 

•^"/^      Br.  Amercement,pl.  44.  cites  X2  H.  7.  14. 

man  flxall  be  diftrained  and  not  amerced ;  note  a  diveriity.    Br.  Amercementy  pL  44.*  ciis 

7.  The  lord  may  amerce  ibr  a  common  trejfafs^  or  a  tre^pi&  done 
in  the  land  of  amther^  per  Gawdy  J.  Le.  242.  m  pi.  327.  Mkb. 
32  &  XX  Eliz.  B.  R. 

8.  LP  a  tenant  be  amerced,  and  leferc  it  he  levied  tenemt  ifirr,  it 
is  loft ;  for  it  is  quafi  a£lio  perfonalis.  Cro.  £.  351.  pL  3.  Miclu 
36  &  37  £]iz.  B.  R.  Jackman  v.  Hoddefdon. 

9*  Lord  preicribed,  that  if  tenant  do  a  refcousj  or  drives  his  entile 
off  the  land  when  the  lord  comes  to  diftrain^  that  the  tenant  (hall  be 
amerced  by  the  homage,  and  that  the  lord  may  diibain  for  the 

iame% 


ametcement.  4<^< 

fimcy  and  Andcdbn  and  Rhodes  J.  held  it  a  good  cuftom,  and 
vouch  II  H.  7.  where  the  lord  had  3I.  for  a  fQund  brtacb. 
Godb.  135.  pL  158.  Hill.  39  Eliz.  Anon, 

10*  A  reflant  may  be  amerced  hx^nm-attendana  at  the  leet^  he 
being  wanied.    Mo.  88.  ^.221.  Pafdu  10  Elis.  }^ukia  v.  £ve» 

m 

(B)    What  Perfon  may  be  amerced,     [Infant.]     Sec(L)s.p. 

[l*   71    a  writ  of  partifidH  a^ainft  an  infant^  if  he  ^aA  with 
'^    tbi  demanJanty  and  it  is  found  againft  him,  he  ihall  be 
amerced.    9  H.  6.  7.] 


(C)  Amercement.    Not  for  a  Wrong  to  the  Lord.  [419] 

[  I*    A  Man  ihall  not  be  amerced  in  a  leet  for  a  tnfpafs  to  the  The  lord^s 
-^  lord  bimfelfy  for  he  fliaH  not  be  his  own  judge,    12  H.  4.  ^^^l^^^^^ 

^  J^'J  unlets  it  h9 

bf  cdlom.  Br.  Amereemant,  pL  19.  ekes  S.  C-»-*Br.  CuftoiDi  pi.  16.  cites  S.  C.  that  it  may 
bo  good  hy  coftom,  eljpMially  where  the  irefpaflbr  pays  the  amerceiDeat.«^-*Br.  Leet,  pi.  i%  cites 
S.  C.  [tHough  in  Che  large  editioo  it  is  mifprinted  (3a)  for  (12)]  accordioglyi  aodthe  lord*s  levy« 
ipg  it  IS  a  good  har  to  him  in  trefpafs  though  there  be  no  fuchcoftom* 

[  2.  But  he  may  be  amerced  for  nsn^paynunt  tf  urtum  leta  to  See  (A)  pi. 
*e  lord,  h?  being  a  dedner,    13H.4.9,]  ?tan^- 

there. 

(D)  Amercement  a£^red.     In  what  Cafes  it  (hall 

be  affeered.     What  \tt  />.] 

[  !•    AN  amercement  in  Latin  is  called  UtifericwJSa^  becaufe  it  S.P.  Iqr 

^*'  ought  to  be  aflelied  mercifully,  and  this  ought  to  be  tm^  T***^^  K^t 

derated  by  affeerment  of  his  equally  or  otherways  a  writ  de  Mode-  ^  ^ht  ta 

lata  mifericordia  Ues.    Co.  Litt.  126.  b.]  be  lefs  than 

the  ofieoce* 
P.H,  B.  75  (H)  S.  P.  8  Rep.  139.  a.  (c)  and  that  the  word  (Aflber)  is  as  much  as  to  fay  ia 
ctrritudjiiein  4>oaere  feu  taxare,  ftc. 

The  writ  of  Moderata  mifericordia  is  founded  on  the  ftatute  of  Magna  Charta,  cap.  14.  F.  N.B« 
75,  (A)*—^  Iiift,  aS.  S.  P. 

2.  Wefim.  1.  3  £.  I.  cap.  6.   No  dty^  borough^  towfij  or  men  One  mifcifief 
JbaU  be  amerced  without  reafonabU  caufe,  ^^^  ^^ 

that  feeing  ihc  worJs  of  the  ftatute  of  Magna  Cbarta  were  Lihtr  bewto  mm  amerdtturf  kc  it  $xti>tJ$tl  not 
PPly  to  natural  and  ungtilar  men,  bat  to/oU  Mies  politick  or  ctforcte^  ami  lot  to  corporaiiotti  «r  nmm 
ffnits  figgrtgaU  rf  mattyt  as  cities,  boroughs,  and  towns*  Another  mifcliief  was,  that  many  times 
Qot  only  cities,  boroughs,  and  towns,  but  piivate  men  alfo  were  amerced  without  caufe.  haOiy^ 
that  the  €aid  ftatute  of  Magna  Charta  extended  but  to  him  that  was  Liber  homo. 
•  fof  all  thefe  3  this  ftatute  provides,  viz.  that  no  city,  borough,  or  town,  nor  any  man  fliall  bo 
inierced  without  roafonable  caufe,  and  according  to  the  quantity  of  his  trefpafs,  and  upon  this  ilao 
tttte  \hi^ party  grifved  may  have  an  attachment  without  any  prohibitian  prectdeal ;  for  this  9tSt  IS  a  prohi* 

fefCion  Qt  Itfelf ;  and  yet  the  Mirror  does  take  it,  that  all  this  was  contaiiied  in  the  grand  chartoTt 

^  Ii4  Jnd 


419  Amercement 

»  •  •  •  -  •  « 

Here /re/.  And  according  to  the  quantity  oftrefpafs^  viz,  every  freeman  fav* 
f>.jfsfgni'  j^g  his  freehold^  a  merchant  faving  his  merchandize^  a' villain  fav'tng 
faJli'or'*     ^/V  gainure^  and  that  by  his  or  their  peers. 

Jcfau/tf  and  fo  it  is  taken  in  many  ancient  record,  astakin*^  one  crumple  for  many ;  the  ftitute 
that  is  calleti  Ragman,  ordains  that  juftices  (haU  go  through  the  land,  to  enryiire,  he»r,  and  <|e(er« 
mine  the  plaints  and  querels  of  trefpafTes,  as  well  of  the  bailiffs  and  minifters  of  the  kint;  as  of 
others,  and  of  other  people  whatfoever  they  be,  except  appeals  of  felony,  &c.  which  was  undcr- 
flood  as  v/ell  of  outrageous  takings  as  of  all  manner  of  tiefpafsy  contempt,  neglect,  default  or  of* 
fence  to  the  king  or  any  other,  &c.  -  2  Inft.  1 70. 

Therewcrc  3.  ff^},  j.  cap.  18.  3  E.  I.  Thi  common  fine  and  anurcement 
orTather'     ?^'*^  '^"^^^  ccunty  in  Eyre  of  the  jujiices  for  falfe  judgment^  or  otbvr 

tnfpajs^  Jhall  he  affeffid  by  the  faid  jufiices^  upon  the  oaths  of  ini^hts 
r  420  1   ^^^  ^'*^''  f^o^i/l  f^^^^y  ^^d  not  by  Jheriffs  and  harretorSj  as  in  iimts 

paji  hath  been  ufed ;  and  the  faidjujl ices  JhaU  caufe  the  parcels  thereof 
grievances,   to  be  ejlreated  into  the  Exchequer^  and  not  the  whole  fum  only. 

befote  thit 

*7;  ift,  That  this  common  fine  and  amercement  before  jufticcs  in  Eyre  was  promUoicraCjr  af- 
feifed  by  the  (heriff  and  barrctors  of  the  county,  (for  fo  our  aft  fpeaketh)  upon  the  faaWcfe  as 
•u'cll  as  upon  the  faulty,  and  that  after  the  juftices  in  Eyre  were  dejiarted  and  gone,  adlf,  That 
Uie  fame  was  many  times  by  them  increafed.  jdlv,  That  the  f  arcels  were  othcrwifc  than  they 
ought  to  be,  to  the  damage  of  the  people.  4thly,  That  the  f-iid  amercement  was  paid  to  tl)C  (he- 
riff  and  barretors  that  could  not  acquit  them,  and  therefore  were  often  doubly  charged.  There* 
inedy  by  the  body  of  the  act  confiftcth  of  two  parts,  Firft,  That  fuch  fums  (hall  be  affcflcd  byths 
oath  of  koighls.and  other  honefl  men,  before  the  juftices  in  Eyre,  upon  fuch  as  ought  to  piy  tl»e 
r<me.  sdly,  That  the  juAicss  (hall  caufe  the  parcels  to  be  put  in  their  eftreats  which  fliall  be  ik* 
livered  up  in  the  Exchequer,  and  not  the  whole  fum.    2  Inft.  196. 

Here  fine  and  amercement  are  all  one ;  for,  as  by  this  a6t  appearcth,  it  ought  to  be  aflceredt 
which  a  fine  in  his  proper  fenfe  ought  not.  This  is  parcel  of  the  green-trax  fo  called,  becaufe  the 
e^r^ats  to  the  (herilt'fof  levying  of  (hem  are  fealed  with  green- wax.  This  cootmon  jimerccnwix 
was  a  great  grievance  to  the  people ;  for  that  the  faidtlefs  as  well  as  the  faultf  were  (as  tuih  bea 
^aidj  thereby  cluuged,  and  this  wa5  Difperdere  innocentem  cum  delinquente.    z  Inil.  X96« 

4.  Affeering  is  by  the  ftatute  of  Magna  Charta^  which  wills  that 

no  man  be  amerced  but  fecundum  quantitatem  deUSliy  which  caimoC 

be   known  but  by  afteerment.     Quod  nota.    Br.  Amercement, 

pi.  50.  cites  10  H.  6.  7. 

^irf  where        5.  Where  an  amercement  is  in  nature  ofafine^  there  (hall  be 

%\\  amerce-   |^o  s^ffccFment ;  as  where  it  is  aiTefled  hy  Jtewards  in  a  Jee$.    Br. 

mentis*!^-     .  ^       ,  .  tt    r  "^ 

jtnteAkytht    Amcrccm^nt,  pi.  50.  cites  10  H.  6.  7. 

/wrv,  it  fhall  be  affieered  by  two  4lfeerors.  Br.  Amercement^  pi.  50.  cites  lo  H.  6.  7.  per  Cfaioft* 
Crel,  quod  non  negatur. 

^.  l(sL  juror  appears^  and  is  adjofirned  upon  pain^  and  makes  i- 
faulty  in  diis  cafe  he  being  to  be  fined  to  the  value  cA  his  land  b^ 
the  year,  the  inquiry  fhall  be  by  the  others  of  the  jury,  becaufe  in 
tuch  cafe  the  court  cannot  know  it.  8  Rep.  41.  a.  in  a  nota  of 
the  reporter  in  Griefley's  cafe,  &ys  that  with  this  sj^ccords  ^  £.  4. 6. 
and  9  H.'4.  5. 
The  jury  in  7,  If  2l  jury  in  a  leet  taxes  an  amercement j  it  is  fufficient  without 
a  leet  muft  other  afFecrment  5  for  the  amercement  is  the  ad  of  the  court, 
amei  ce  o  a  ^^j  ^j^^  affccrment  is  the  adt  of  the  jury.  8  Rep.  40.  b.  in  Gnc&efs 


eertam 


fum,  which  cafe,  in  a  nota  of  the  reporter,  and  fays  that  with  this  accords 
nvu  ated      ^  ^*  7'  *'  ^"^  ^^^^  7  ^'  3'  ^^'  ^'  Aftclip's  cafc,  45  E.  3.  29.  b, 

andaHcer-     ^°  ^7'   ** 

ed  hy  others,  and  tliereforc  thcfc  ofificcs  muft  not  be  confounded ;  per  Hobait  Ch.  J.    Hob.  iij* 
Fafch.  r4  jac.  in  pi.  166. 
An  aipcrcefxient  in  a  couft-A'^f  for  an  offence  rrefented.  n^ed  not  be  a.%ertd ;  and  Hob.  rt9< 


9meteement*>  420 

*as  *n?ed ;  jw^Holt  Ch.  J.  Show.  61.  Mich.  1 W.  ic  M.  in  the  cafe  of  Matthews  r.  Carey.— « 
But  the  amercement  muft  not  be  ^  tb<  jury,  but  hy  the  judgment  of  the  ceurt^  Qhck]  fit  in  mtfericordui ; 
and  the  part  of  ttic  jury  is  only  minifterial :  for  they  are  to  carry  the  aft  of  the  court  into  a  cer- 
tainty; per  Raymond  Ch.  J.  and  jxidgmem  accordingly.  Gibb.  109^  Mich.  3  Geo.  a.  B.R- 
Siephefts  v.  Howard.— -Holt  faid  he  never  uiiJefftood  that  cafe  in  Hobart  119-  and  that  in  crf» 
of  an  amercement  \i\  a  ct^rt-ktron,  the  certMnfum  need  not  be  fet  by  thccourty  but  it  is  enotigh  if  it 
bo  dfceitained  by  the  affeerors ;  and  Mr.  Pingelly  £aid  that  many  authorities  are  otherwife.  11 
M«(|.  71.  pi.  1 1.  P.ifch.  5  Ann^,  B.  R«  Anon. 

8.  All  fines  in  a  leet  may  be  affefled  by  the  Reward^  and  all 
amercements  may  be  afleffed  by  the  afFeerors ;  per  Frowikc  and 
Kingfmill  J.  Kelw.  65.  pi.  5.  Trin.  20  H.  7.  in  a  nota. 

9.  Fines  ojfcffid  by  the  C9urt  (hall  not  be  afFeered  by  any  others^ 

unlefs  in  fpecial  cafes,  and  this  not  only  upon  contempts  or  mif-  •    • 

demcaaors  done  in  court,  but  upon  writs  of  capias  profine^  or 
tfpon  corfejpons^  &c.  8  Rep.  40.  b.  41.  a.  in  Grielley's  cafe,  iii  a 
jiota  of  the  reporter,  cites  Trin.  226.  7.  Rot.  510.  and  Trin. 
4  H.  8.  Rot.  306, 

ro.  A  fine  impofed  by  2.Jlewari  of  a  court  is  good  enough  with-  T  a^  1 1 
out  any  afFeering,  and  fo  there  is  a  diverfity  between  a  fine  and  an 
amercement ;  for  a  fine  is  always  impofed  and  afTefied^by  the  court,  Sav.93. 94. 
bat  an  amercement  is  aflefled  by  the  country.     Refolved  per  tot.  I^i73« 
cur.  8  Rep.  38.  b.  Trin.  30  EKz.  C.  B.  GrieOey's  cafe.  ^^Hi"' 

Jy-— Br.  Leet,  pi.  29.  cites  7  H.  6.  11.  fame  diverfity  taken.— ~i  f  Rep.  43.  b.  fanae  divcrfitf 
s  taken  per  cur.  and  fay&that  with;his  accords  7  H.  6.  12.  b.  and  &o  H.  6.  7.  a. 

11.  At  a  court  baron  a  tenant  was  prefented  for  an  ofFence,  and 
if  he  did  not  amend  it  before  the  next  court,  that  be  Jhall  pay  fuch  a 
pain,  and  at  the  next  court  it  was  prefented  that  he  had  not  amend- 
ed it,  and  fo  be  has  incurred  the  pain,  this  need  not  be  afFeered  ; 
for  there  is  a  diverfity  between  an  amercement  and  a  pain  \  per  An- 
dcrfon,  quod  Windham  conceffit.  i  Le.  203.  pi.  282.  Pafch.  31 
Eli2.  C.  B.  Cattle  v.  Oldman. 

12.  A  by-law  was  made  at  a  court-baron^  according  to  the  cuf-  Ma??.  pL 
torn  there  ufed,  whereby  the  penalty  of  20  s.  was  laid  upon  every  J.*^*  ^^* 
offinder^  and  afterwards  ^t  another  court  ia  tenant  is  prefented  for  a  crfet^s.  €• 
breach  thereof,  and  ex  gratia  curiz,  the  penalty  was  aflefled  to-accordiog. 
6s.  8d.    But  adjudged  ill;  for  that  a  penalty  certain  cannot  be  '^'"7 — 
afFeered  or  altered.     3  Le.  7.  pi.  21.  Mich.  7  Eliz.  C.  B.  Scarn-  'pL^,9.s!a 

Hlg  V.  Crycr,  adjudged 

for  the 
plaintiff.  —  Where  a  fine  is  certain  the  fteward  may  fet  it,  and  there  can  be  no  affe^rment  j  'per 
Biid^mon  Ch.  J.    Cart.  29.  Mich.  17  Car*  a*  C  B.  in  cafe  of  Davis  v.  Lowden. 

XJ,  If  the  jury  amerce  to  a  particular  fumy  there  is  no  need  of  Error  out 
an  aiFeerment ;   per  Holt  Ch.  J.     Show.  62.  Mich,  i  W.  &  M.  *^  ih«  co"*- 
iJi  cafe  of  Matthews  v.  Cary.  ^^fj^ 

*  upon  a 

jodgment  in  deb'^  for  an  amercement  in  a  court'keu  The  defendant  made  default  of  fuit  .if:er  a 
^meral  jtotic€f  and  the  amercement  afieered.  Per  Hplt  Ch.  J.  The  jury  may  amerce  in  a  cinain  fum 
if  they  wiJIy  and  then  there  needs  not  ^n  affeerroent,  though  the  fropcf  way  is  Ideojit  m  miJetuortUit^ 
:)nd  then  an  affeerment.  11  Mod.  76.  Pafch.  5  Ann.  B.  R.  Brook  v.  Haitler.— i  Salk.  56* 
pt  7.  Hill.  4  Annae,  B.  R.  S.  C.  that  the  defendant  was  amerced  per  cur.  and  it  was  objedled  that 
{he  court  ought  to  impofe  a  fum  certain^  which  is  ;|fterwards  to  be  mitigated  hy  affcerors ;  bu( 
curia  contra,  and  that  the  amercement  ought  to  be  general,  (^od  fit  in  mifcricordia,  and  that  it 
to  be  afcertained  by  aifiBerors. 

14*  Amercements  are  to  be  aflTecred,  iioleTs  they  arc  in  nature  This  feems 

8  ^tobeihc 


ta^aiEd-  0fajhuy  and  dicn  thejr  need  noc,  but  where  thejr  are  £ferHmgrfi 
j^^'q  out  if  they  are  afurtmnid  ky  offiom^  dicj  ought  not ;  ift,  bccadt 
£^a.  Rep. '  it  is  in  nature  oi  a  fine  for  a  contempt  \  adiy,  bccaufe  die  coftom 
009.  which  has  ascertained  it  i  per  3  jnftices  againft  one»  who  thought  die 

"t;^^ c^^A^^y>i^;^c^c^r*>  8M0d.a9f.Trm. 

Gilbert  Ch.   i^  Gco.  I.  in  the  r^xchequer,  Morgan  s  cafe. 

B.  that  all  amercemenu  muil  be  affeered  by  the  ftatute  of  Magna  Charta  14.  and  it  is  Ihne  atfcd* 
That  that  was  the  opioioa  pf  the  ipurt^  ddivered  bj  the  Ch.  B.  Gilbert. 


[  422  ]  (E)     By  whom  it  fliall  be  qff'eered. 


r.  [  I,  TN  an  affife»  if  ^^  plaintiff  does  nd  gppeafj  or  mv^forUm^ 

roerce-  J.  y^t  ihrte  of  the  amt  may  be  fworn  to  affktr  the  anercc- 

"^^^     ment,  and  fhall  do  it     28  Aff.  26.  adjudged.] 


Br. 

ilmerce- 
menc, 

Si  C  and  fays  that  three  were  fworn  to  affeer  the  aipcrceinciUy  aad  fo  they  did ;  bat  thit  it  wat 
not  afttal  to  do  fo,  and  therefore  qinre ;  |>ut  fays  that  this  was  the  3d  or  4th  wriu    <)uod  noca- 


If  aman  [  a.  If  a  man  be  amerced  upon  a  n&nfidt  bjr  the  baiUflfof  an  ia« 

Y'  ^Ir      fcnor  court,  this  fhall  be  afieered  bv  his  equals.     10  £•  2.  Afikm 
^•^  fur  le  ftatute  34.] 

rmiy  topvi  ihmr  wtSS^  the  court  inay  cauie  the  amercement  to  be  afieered 
by  the  iame  jurors.    8  Rep<  39.  h.  ia  Griefley's  cafey  cites  k  as  fo  held  iS  £.  3. 1^ 
accordingly  ia  Godfrey's  cafe.    1 1  Kep.  43*  b. 


[3.  8  £•  I.  RoL  Pat^dum  Membrana  28,  in  Dorib  C.  de  L^ 
Affignatur  ad  taxandum  per  (acramentum  proborum  &  lonlium 
homuMm  de  quoUbit  bundredo  comitatuum  Somerjity  Dorfot^  JJevoi^ 
&  Cornubix,  &  etiam  ballivorum  bundredonauj  aliorum  omnia 
amerciamenta  ad  qua:  homines  comitatuiun  iUorum  amerdad 
fuerunt  coram  juftitiariis  nofhris  de  Banco,  annis  regni  noftiii 
2,  3)  4,  5»  &  6.  et  quorum  nomina  iidem  juftitiarii  noftri  vobis 
liberabunt,  prout  haftenus  fieri  confuevit,'  &  prout  ad  opus  noftnim 
•  FoUaia.  magis  videritis  expedire,  (^  mandatur  vuecomitibus  comitatmm^ 
'•-'-"  '  pX4^diSiorum  fuodj  &c.  vemrefaciant  loraa  vokisjix  proios^  Sic] 
Fitzh.  £  ^.  Xf  ^j^udgment  is  reverpd  in  a  writ  o( fa^ jmagmaUy  aod  tki 

m^rpl.    /^'V^  amtrced,  thcjufiUos  may  affeer  it.     22  E.  3.  2-] 

19.  cites  S.  C. S.  C.  cited  by  the  reporter  in  Griefley*s  cafe,  8  Rep.  40.  b.  and  lays,  tlut  widi 

this  agrees  the  Book  of  Entries,  tit.  Falfe  Judgment,  pi.  13.  S.  P.  D.  ^63.  pi.  33.  Trie- 

9  £liz.  accordingly. 

^'  h^^r  ^'     9  ^'  3*  ^^    A  freeman  JhaU  he  amerced  propwrtionedfle  to  to 

ied  kfirt '  1^^^'  ^^  favif^  ^^  i^no  his  eontenemontj  a  merchant  firwng  to  Aflu 

eStfJiets  bis  mercbandixey  aad  a  viilan  bis  wainage^  and  mtu  of  ibo  fmi 

^«J^A^  amercments  JbaUbeaffeffedbutbytbe  ooAsrfbmiJiemdlam^mm 

ic^liJi/9f^fwcinagOy 

mtn,    Br.  Amercement,  pL  65.  cites  7  H.  6.  la. 

This  ftatute  feems  only  an  affirmance  of  the  common  law.  S  Rep.  39.  40.  &  And  fee  tbnt  the 
dtations  out  of  Glanvile,  Fleu,  and  BraAon.^— ^a  Init.  17.  «8.  S.  P* 

The  word  fFrre-manJ  is  to  be  undcrftood  a  freeholder,  as  appears  by  the  words  (Salvo  contco^• 
vento  foo)  and  ixttMds  as  well  to  file  corforcuiom  as  biihops,  &c.  9S  to  lay- men,  hot  mt  /o  sarf^^rim 
^^'g^*^  <iinany.  Nor  is  the  wopd  (Free- man)  intended  of  officers  or  mmiJUrs  efjmfti.e.  And  t** 
na  extends  to  amercements  and  not  to  fines  impofedby  any  court  of  juftice^  ■  S.  r»  8  Rc^  39*  ^ 
an  Griefley's  cade.  .    . 

4  i^ 


.  Earis  md  lar^ns  fimU  mi  he  amerced  but  by  their  pe§rs^  ^  a$  mfo^  If  a  lord  o( 
^the  church  Jhatt  be  amerced  but  according  ta  their  lay  i^nempUs  and  partiament 
tb*  fuantitj  tf  his  offence,  'l^<;^ 

pearaneoy  or  if  he  be  a  duke,  he  ih^  be  amerced  to  lol.  and  aa  9  eaH  to  5I.  «/  pi  mums  miait^ 
per  Littletoo.  Br.  Konfuit,  pi.  62.  cites  19  E.  4.  9.  Br.  Amercemeut*  pi*  47.  cite$  ^.C,  b«t 
Brook  (ays,  Qusre  if  an  earl  be  not  xo  markh  vx  it  feems  tbac  the  neanefty  as  barooy  fball  be 
jonerccd  IOCS. 

*  S.  P.  becaufe  he  is  a  peer  of  the  reMm.    Br.  Amercem«nt|  pt  %%,  cites  |8  F.  3.  31. 
•  Every  amercement  v/on  a  baron  0iall  be  too  s.  per  Pafton,  U  non  negator,    ^r.  ^m^cenentt 
pU  ft.  cites  9  H.  6.  a. 

A  lyif^  (hall  be  amerced  to  iocs,  becaufe  he  is  a  peer  of  the  realm.  Br.  Aottrcc*  F  A  A  9  1 
ment,  pi.  48.  cites  ti  E.  4. 77.  '  L  T*3  J 

Though  this  ilatute  be  in  the  negative)  yei  kmv  ufage  has  prtvcAltd  agmnji  it,  for  the  amercement 
of  the  nobility  is  reduced  to  a  certainty,  viz.  a  dulce  10  L  an  earl  5I.  a  bilbop  who  hath  a  barony 
5 1.  &c.  In  the  Nf  irror  it  is  faid  that  the  amercement  of  an  earl  was  too  L  and  of  a  baron  100  marks* 
a  loft.  a3. 8  Rep.  40.  a.  S.  P.  accordingly. 

Anciently  according  to  this  ftatute  the  cponties  (viz.  eaiidoms)  and  baroMl»  were  aflbered  by 
their  peers  in  parliament.  Gilb.  Hift*  View  of  Excheq.  81.  and  fays*  that  he  conceives  eftreats  <x 
(ach  mifencordia's  were  fent  to  the  clerk  of  the  parliament,  but  by  an  order  of  the  houfe^f  lords 
tkefe  amercements  were  reduced  to  a  certainty,  that  of  a  duke  to  10 1.  an  earl  5,!.  and  a  baroq 
a^  %if|iQp  5  marks»  ^  that  by  that  order  amercementt  bocoming  oedaitt  these  vJis  00  pcc^fion  of 
feoding  them  to  the  houfe  of  lords  as  tliey  did  forqnerly* 

It  is  faid,  that  a  hi/hop  (hall  be  amerced  for  an  efcape  100 1.  A  goaler  ihall  be  ^erced  for  a 
negligent  efcape  of  a  felon  attaint  100 1.  and  of  a  felon  indicted  only  5 1.    2  Inft.  28. 

If  a  woi^iamm  ami  a  commm  perjm  join  immni^imf  and  become  Aonftiky  they  fliall  be  fevendly 
amerced,  viz.  the  nobleman  at  100  s.  and  the  common  perlon  according  to  the  Aatute,  therefqve 
when  a  nobleman  is  plaintiff  it  is  politick  rather  to  difcontlune  the  a^ioq  than  be  i^'sr^^ilfj 
a  Init  aB. 

6.  If  the  Jletuard  affeers  em  amercemeni  upm  prefintnunt  ef  thf 
juty^  i(  is  votdy  and  does  not  bind,  8  Rep.  40.  b,  in  Qrieiley's 
cafe)  in  a  nota  of  the  reporter,  cites  45  £•  3.  27. 

y*  If^it  ef  right  agaiu^  the  earl  ej^  ff^tbunAerland  after  tj^ 
jeiuadt^en  the  mere  rights  after  battail  joined  the  tenat^  made  defauk^ 
apd  ju^gqiient  final  was  given^  and  be  was  atpcrced »  but  becaufe 
he  was  a  peer  of  the  realm,  he  was  awarded  to  be  qfijid  by  hie 
peers  according  to  the  form  of  the  ftatute  of  Magna  Charta, 
cap.  14.  Quod  nota.  And  fo  fee  that  after  the  amercement 
awarded  the  amercen^ent  (ball  be  aflefTed.  Br.  Amercement^ 
pi.  33.  cites  I  H.  6.  7. 

8.  Amercement  ajjejfed  in  hank  for  nonfuit  or  the  like,  {hall  be 
affeered  after  before  the  jujlices  efaffife  in  the  county  where  it  arifes. 
Br.  Amercement,  pL  50.  cites  10  H.  6.  7.  per  Chauntrell,  &  non 
negatur. 

9.  Amercement  in  a  leet  prefented  by  the  jury  fliall  be  afieered  k«1w.  65. 
Jy  two  affeerors*    Br.  Amercement,  pi.  50.  cites  10  H.  6,  7.  per  a-  j>i-  5- 
Chauntrdl,  &  nop  negatur.  Z^s.?!"^* 

Frowike  Ch.  J.  and  KingfmilJ. 

10.  Centra  of  Amercement  affiffed  by  the  fievjard  in  a  leet  by 
tbe  beft  <^aaion,  for  this  is  in  nature  of  a  fine.  Br.  Amercement^ 
pj«  5a  cites  10  H.  6.  7. 

II*  There  is  a  diverfity  between  amercements  in  aSiem  real  or 
perfonal  of  the  demandant  or  tenant,  &c.  or  upon  prefentment  or  in-- 
di^menty  as  for  not  repairing  a  bridge  or  highway,  &c.  and  the 
like  ;  for  fuch  amercements  according  to  the  ftat.  Magna  Charta, 
and  Weftm.  i.  i8.  ought  to  be  afFeered  per  pares;  but  amerce- 
efperfmi  having  admnjfiratiou  ofjufiiccy  er  efany  officer  or 

minj/icr 
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mnijler  that  has  execution  of  turiiSj  bfc.    of  the  king\  for  fucb 

amercements  (hall  be  afteerea  by  the  juftices  or  judges  of  the  court 

'      where  the  caufe  depends.     8  Rep.  40.  a.  in  Griefley's  cafe^  in  a 

nota  of  the  reporter,  which  fee  there  with  his  reafons. 

So  if  a  wrU        12,  If  the  Jheriff  returns  Cepi  corpus^  and  has  notthe  body  at  the 

tothc  Ae^   day,  the  entry  isldeo,  &c.  in  mifcricordia,  and  it  (hall  be  affecrcd 

riff  of  re-     by  the  juftices.     8  Rep.  40.  b.  in  Griefley's  cafe,  by  the  reporter, 

cord  CO  be    and  fays,  that  with  this  accords  the  book  of  Entries,  tit.  Capias 

comes  non  rmft  breve.   Ibid,  cites  tit«  Record.  !•■■      St  of  a  habeai  €7rpu$  directed  to  a  (beriff,  gaokri 
&C.  and  he  does  not  bring  the  body.    Ibid. 

13.  If  demandant  or  plaintiff  is  nonfuitedy  or  judgment  given, 
againft  the  tenant  or  defendant,  or  againft  the  hail  for  non^appearante 
of  the  principal^  or  againfl  the  plaintiff  for  not  pro/ecutingy  or  profaUo 
clamoriy  &c.  the  award  is,  that  he  be  in  Miiericordia  generally, 
f  424  1  without  taxing  or  afleffing  any  fum  certain,  and  in  C.  B.  thecleri: 
of  the  warrants  makes  the  eftreats  of  thofe  amercements,  and  de- 
livers them  to  the  clerk  of  ai&fe  in  every  circuit  to  deliver  them 
•  F.  N.  B.    ^^  ^^  ^  coroners  of  thefeveral  counties  to  affeer^  and  fuch  afiefTmeiits 
7^  (I)  (K)  by  them  have  been  deemed  a  compliance  with  the  ftatute  of  Magna 
^  (A)       Charta,  viz.  That  none  of  the  &id  amercements  be  ailefled  but 
by  the  oaths  of  honeft  and  lawful  men  of  the  vicinage ;  and  the  co- 
roners being  ele£led  by  the  whole  county  were  diought  the  iiioft 
indifferent.  •  8  Rep.  39  b.  per  cur,  Trin.  30  Eliz,  C.  B.  in  Gncf- 
ley's  cafe. 
A  differ-  14.  It  is  the  ,  common  courfe  throughout  the  realm,  that  Ibe 

^J^  ^'  amercements  are  affejfed  by  tiejietvard  in  a  court  baron ;  per  cur. 
between  a  refolved.  Cro.  £.  748.  pi.  I.  Pafch.  42  Eliz.  B.  R.  in  cafe  of 
tbin^  dwe     Rowlcfton  v.  Alman. 

in  the  court, 

and  a  thing  doi^e  Out  of  the  court ;  that  as  for  a  thing  done  in  the  court,  the  lleward  ought  to  amerce 
the  party,  but  for  a  thmg  done  out  of  the  court  the  amercement  ought  to  be  by  the  homage ;  bat 
it  was  anfwerod  of  Che  other  fide,  and  faid,  that  of  things  done  out  of  court  the  amercement  eoghc 
to  be  by  the  fteward,  but  afiicered  by  the  homagers  or  affeerors,  but  that  la  £.  3.  St.  Qointin's  cafe 
is,  that  for  things  done  in  *  view  oftbcjkward,  he  ought  to  impofe  it|  and  alfo  to  affect  lU  a  RaU* 
Kep.  3.  4. 
'  *  S.  P.  of  a  fine,  by  Anderfon  Ch.  J.  Cro.  E.  241.  in  pi.  2« 

'  15.  A  common  baker  was  amerced  in  a  leet  for  felling  bread  agoh^ 
the  ajpze.  Per  Hobart,  they  muft  amerce  to  a  certain  fum^  which 
may  be  mitigated  and  afFeered  by  others*  Hob«  129.'  pL  x66. 
Pafch.  14  Jac.  in  cafe  of  Wilton  v.  Hardinghara. 

1 6.  In  debt  for  an  amercement  in  a  leet  it  was  ihewn,  that  it  was 
afl^ered  by  all  the  jurors  to  40  s.  Upon  demurrer  it  was  objeded, 
that  die  aneerment  ou^t  to  be  by  ^cers  ele&ed  by  tbefteward^  end 
npt  by  the  jury^  and  they  have  a  fpecial  oath  to  this  purpofe,  and 
judgment  for  the  defendant,  3  Lev.  206.  Midi.  36  Car.  2.  C,  B« 
Evelin  V.Davis. 


(E.2) 
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(E.  2)     AfFecrmcnt.     Pleadings,  &c. 

X.  TN  an  avowry  for  an  amercement  in  a  leet,  the  defendant  aU 
l^g^^  prefcription  in  the  ufe  of  this  afleiBng  by  the  afFeerors. 
Kelw.  65.  a.  pi.  5*  Trin.  20  H.  7.  Anon,  per  Frowike  Ch.  J.  and 
KtngTmili. 

2.  In  trefpafs  of  taking  a  horfe,  &c.  if  the  defcniznt  ju/lifas  fir  In  <J«t)t  for 
#»  amercement  in  a  court  leety  and  that  it  was  affeered  by  aaneerors  ^^^^^ 
to  (o  much,  and  that  he  by  virtue  of  a  precept  diftrained  the  horfe  ieet,the 
within  the  precinft  of  the  lect,  he  ought  to  exprefs  the  names  of  the  defendant 
afeerors.    Per  cur.    Kelw.  66.  a.  pi.  8.  Trin.  20  H.  7.  Anon.      ^^^^^^ 

ws  iaid  it  wasaifeeredi  but  moifuid  by  whom,  n§r  ad  iandem  curiam^  which  per  cur.  is  ill ;  aad  V^Sr 
aaeni  for  the  defeixUnt.    3  Keb.  362.  pi.  41.  Mich.  26  Car.  a.  B.  R.  Cutler  v.  Crefwick. 

3.  Second  deliverance  upon  a  diftrefs  taken  for  an  amerciament 
in  a  court  leet,  the  parties  were  at  ijfue  if  C.  and  Z>.  were  affeerors 
9ftbe  court  aforefaid.  Upon  exception  taken,  the  court  were  of 
opinion  that  it  fhould  be  tried  by  the  record-^  becaufe  a  leet  is  a  court 
6[  record.  Cro.  E.  860.  pi.  33^  Mich.  43  &  44  Eliz.  C.  B. 
Moimop  v«  Thomas. 

4*  In  trefpafs  of  taking  goods,  the  defendant  juftiiied  for  feveral 
amercements  afleiTed  in  a  court  baron,  but  did  notjhew  any  affeer^ 
mentj  and  upon  the  firft  argument  it  was  adjudged  for  the  plaintiff 
per  tot,  cur.  for  this  caufe.  3  Lev.  19.  rafch.  33  Car.  2.  C.  B. 
Conyers  v.  Franke. 

(F)     [Amercement.]     In  what  ASfions.  [  4^5  ] 

r  I.  TN  an  attaint  againft  him  who  recovered  in  the  firft  zGtxon^ 
*  if  the  plaintift'  recovers  the  defendant  fliall  be  amerced.] 

£  2.  [So'\  If  a  man  recovers  in  an  ajfife^  and  dies,  and  his  wife  is 
enJowed^  if  in  an  attaint  againft  the  wife  he  recovers^  the  wife  Jhall 
ie  amerced.    40  Aif.  20.  adjudged.] 

3.  He  who  brings  Scire  facias^  ^id juris  clamaty  &c.  upon  matter 
0f  record  (ball  not  find  pledges ;  for  he  (hall  not  be  amerced  if  he 
be  nonfuited;  per  Fortefcue.  Br.  Amercement,  pi.  49.  cites  18 
iL  6.  and  Fitzh.  Pledges  i. 

4«  In  all  anions  perfonaly  as  debt^  detinue  and  the  like,  without 
force  or  difcext  to  the  court,  and  in  all  adions  comprehending  force 
or  difceit  to  the  court  of  record,  if  the  plaintiff  is  barred^  or  non- 
fuiudi  or  die  writ  abates  for  default  in  matter  or  form,  he  ftiall  be 
^iinerced  only  and  not  fined.  8  Rep.  6 1 .  a.  Mich.  6  Jac.  in  Beecher 's 
cafe. 

5.  And  in  the  fame  aSfions  which  are  without  force  or  fraud  to 
4bi  courts  the  defendant  Jhall  be  amer^ed^    Ibid, 


(G)  Bf 
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(G)    By  whom  Amercements  may  be.  [And  How.] 

[  u  npHE  jitjiiees  in  apnitd  ajUk  amerce  iiitjheriffj  Vhtim 
-■"    mt  return  thg  ajfyi.     7  H;  6.  13.] 
The  mf'  2,  Mar  lb.  52  H.  3.  cap.  18.     A^  efcheator^  commtjfunir^  ttjif 

^fJ^^^  the  affigned  t9  taki  afffis^  or  to  hear  or  detemdne  putttgrSy  fidl  im 
«M5  that**  power  to  amerce  for  defauh  of  common  fummns^ 

Che  efchentorr  flierifFy  coroner^  fpecial  juftices  of  iiflifey  and  juftices  of  oyer  an<I  tetminef»  ia  fpecdl 
cafes  (wliom  Britton  call  Simple  Inquirors)  would  upon  the  common  fommoot  amerce  fiicfas 
made  default.  Mow  this  ftatute  takes  away  their  power  to  aroerce>  Nullus,  ice.  habeat  peld^ 
Catem  amerciandi  pro  def^dta.    2  Inlt.  136. 

. ,  9ut  this  extended  not  to  iherifis  in  their  toornSy  nor  to  ftewardi  in  leets,  notwithftaidiiif  dnt 
diey  be  inquirorsy  for  .that  they  deal  with  common  nufances»  or  matters  coaceniing  the  pnUkk* 
and  not  in  private  caufes^  and  therefore  are  not  retrained  by  this  ftatute.    2  Inlk.  136. 

That  is  But  iht  chief  juftices^  or  the  juftices  in  Eyre  in  their  ciremL 

justices  of 

general  affifes,  whofe  authority  Increaflng  by  divert  a£b  of  parliament,  and  cominfr  twice  everf 
year  where  the  juftices  in  l^re  came  but  from  7  years  to  7  yearS|  and  the  aotbortty  of  juftioo  is 
Eyre  by  little  and  little  vaniihed.  So  as  if  any  amercement  is  to  be  made  for  default  upon  connHP 
fuihmons,  upon  Axtt  certificate  made  tliereof  to  the  juflices  of  afiife  (here  called  Capitales  Tofticiariit 
in  refpedt  that  fpecial  jufltces  of  aifife  were  named  before}  they  may  amerce  upon  foeb  defnh^ 
but  the  efcheator  dealing  virtute  officii;  did  after  this  ftatute  certify  the  defaults  into  tlie  Excbeaiier» 
and  there  was  the  amercement  impofed ;  which  is  worthy  of  obfenration.  And  tliis  exponliaB 
asreeth  with  Britton,  who  wrote  foon  after  this  ftatute.    a  Inft.  136. 

Ibid.  pL  65.       3.  Amerciaments  in  banco,  and  in  all  other  courts  fliall  be  d* 
cites  s.c.     ^^gj  p^  pares  fuos.   Br.  Amerciament,  pi.  25.  cites  7  H.  6.  il. 
Jo.  300.  pi.       ^  In  trejpafs^  &c.  the  defendant  juftified  the  taking,  &c.  for  tket 
fuAred  for    ^  '*^  jberiff^s  toum  the  plaintiff  was  amerced  for  not  appearing  there, 
the  plain-     being  duly  fummoned,  and  thereupon  he  was  amerced  hj  the  jury, 

which  was  afFeered  by  4  of  the  jurors  to  40s.  and  certified  to  the 
r  426  1  "^^^  quarter-fei&ons  and  there  confirmed,  whereupon  the  fteward 

made  a  warrant  to  him  to  levy  it.  Adjudged  per  tot.  cur.  upon 
tiff;  for  demurrer  diat  the  amerciament  ought  to  have  been  aflefled  by  the 
thciberiff     court,  and  not  by  the  jury,  as  the  defendant  had  pleaded,  becaufe  it 

IS  the  judge  .         ~j.   .  ,     «. -^     *     •'i    •     1  r        1         1   •     • /r       £^        i^ » 

and  the        IS  a  judicial  act.     And  judgment  for  the  plaii\uff.     Cro.  L.  27$^ 
amerce-      pL  1 3.  Mich.  8  Car.  B.  R.  Griffith  v.  Biddle.    . 

inent  is  by 

bim,  and  the  jurors  are  only  aflberors. 


(H)     In  what  Cafes* 

f  I.  T  N  zformedon^  or  other  a^ion^  if  the  tenant  comes  tbefirfiiaj 
^  and  renders  the  land,  he  (hall  not  be  amerced.    8  R.  s* 
Amercement  26.  adjudged,    i  £.  3.  ii.  in  a  warranty  of  chartcfik 
Co.  Lit.  126.3 

[  2.  In  dewer^  if  the  tenant  renders  to  die  demafidaiit  her  do#et 
after  he  hath  taken  a  dayprece  partium^  he  fhall  be  amerced,  tfaoodi 
this  delay  was  by  the  aflent  of  the  demandant.  18  £•  3.  39.  »- 
judged  i  but  quxre.] 

[3-  W 


'  [  3«  i^^l  ^^  ^^^^"i  if  ^^  tenant  afiif  hi  is  ejiigfud  renders 
doWer,  and  avers  that  he  hath  always  been  reedj^  Scg*  the  tenant 
ftall  not  be  in  mifericordia.    22  £.  3.  2*1 

fe.  3.  1.] 


[4.  In  detinue  fer  a  hex  of  charters  by  the  heir  upon  the  deliverf  Br. 
9f  bis  father^  if  the  demandant  cemes  the  ptft  day^  and  fays  that  ht  '^^ 
atb  been  always  ready  to  reader  them,  and  yet  is^  if  the  plaintiff  ™2«.  cites 


dns  net  traverfe  this,  the  defendant  ihall  not  be  amerced.    38  £•  3.-  s.  c.  ac- 

40  cbarttrs.    The  diftmiant  dtiucd  ZQ,  and  emfrjfsd  ti,  and  therefore  w:ts  dmercedy  afid  they  were 
at  iflve  kir  the  reft.    Quod  nota.    Br.  Amercementy  pL  20.  citet  3!  E«  ^«  3. 

[  5.  In  a  writ  of  dower j  if  the  tenant  vouches  the  heir  of  the  ba^ 
nn^  and  the  vouchee  demands  the  lieny  and  upon  this  tde  vouchee 
4nters  into  warrantyy  as  he  who  hath  nothing  by  defcent^  &c.  and 
the  tenant  fays  that  he  hath  ajits  by  defcentj  upon  which  juc^ment 
is  given  that  the  demandant  fhali  recover  againil  the  tenant,  &c. 
^  vouchee  {ball  be  in  mifericordia,  though  he  doth  not  counter- 
jJead  the  warranty.     16  £•  3.  Amercement  14.  adjudged.] 

[  6.  In  a  Cut  in  vitOy  if  the  tenant  veuchesy  and  the  vouchee  cemes 
tbifirjl  day  of  the  fummons  and  renders^  yet  he  fhall  be  amerced ; 
for  when  the  render  is  not  at  the  firjl  day  of  the  original^  an  amerce- 
ment is  due  to  the  king.     14.  £•  3.  Amercement  r6.  adjudged.] 

[  7«  In  an  account  as  receiver  of  lal.  if  the  defendant  pleads  Ne- 
ver  bis  receiver y  kc,  and  this.  \s  found  again/1  hifti^  by  which  he  is 
odjujged  to  jaccoutttj  and  after  he  co?nes  and  tenders  the  10/.  andjiveafs 
upon  a  book,  that  after  the  time  that  the  monies  were  delivered  to 
him  A^  could  not  find  any  thing  to  buyforprofity  this  (hall  be  a  good 
difcharge  of  the  defendant,  and  he  Ihatl  not  be  amerced,  nor  the 
plaintiff  neither.     46  £.  3.  Accompt  40.] 

[  8.  \So^  In  an  account,  if  the  defendant  comes  the  firjl  day  and 
tenders  the  money  ^  and  the  plaintiff  accepts  it^  none  of  them  fhall  be 
amerced.    2  R.  2.  Accompt  45.] 

'  f  9*  In  a  writ  of  debty  if  the  defendant  comes  the  firjl  day  and  ap-^  f  4^7  J 
pears  by  attorneyy  and  makes  defenccy  fcilicet,  defendit  vim  W  injuriam   i'-*^'S 
fiando^  Sec.  and  after  the  attorney  pleads  iJonfufh  informatusy  and  FoL  2I3« 
thereupon  judgment  is  given  againil  him,  and  that  the  defendant  ^^  ^^^^ 
^  in  mifericordia,  this  amercement  is  well  afTefled  j  for  when  he  l»^  ^^^  the 
comes  the  firft  day,  if  he  will  fave  his  amef  cement,  he  ought  to  ^^^^c? 
render  the  action  to  the  plaintifl^  and  not  make  defenecy  as  he  hath  the  firit 
done  here.     Mich.  4  Jac.  B.  R.  between  Hobberlye  and  Lewis,  day  of  the 
adjadgcd  in  a  writ  of  error  5  but  Mich.  3  Car.  B.R.  between  ^n^X?- 
fiarecreft  and  Rook^s,  adjudged  contra  in  a  writ  of  erf  or  upon  a  ^vards  the 
judgment  in  banco,  but  this  was  not  moved.   Intratur  Tfin.  9  Caf .  plaiatiif 
Rot.  664.  but  there  he  came  the  firft  day  by  fummons.]  {TXT'* 

fam  informatusy  bat  that  the  defendant  non  fit  in  mifericordiay  becaufe  he  came  at  the  firft  fum* 
ihtns ;  but  where  the  defendaiit  does  not  cortie  the  firft  day.  but  by  raefnc  procefsj  there  the  jiidg« 
meat  is  that  fit  in  mifericordia'.    Yelv.  108.  Mich.  5  Jac.  fi.  R.    I>il'mo  v.  Sherley. 

(  10.  £^  in  a  writ  of  debt,  if  the  defendant  combes  the  firjl  dayy  and        > 
imparls  tiU  the  next  terhty  and  then  judgment  is  given  upon  Non 
fum  informatuSy  the  defendant  ihall  be  amerced.    H«  10  Jac.  B.  R. 

between 


2(.^7  Amercement 

between  Dame  Slaney  and  Vawtrey,  adjudged,  qUod  capiatur ;  but 
it  feems  as  if  this  was  miftaken.] 

[  I  !•  In  an  adlion  of  debt  the  dtfendant  comes  the  firfi  daj  bj 

att^ney^  and  fays  that  Non  eji  informatus^  and  thereupon  judgment 

is  given,  the  judgment  (hall  be  againft  the  defendant  for  the  debt, 

damages,  and  coils ;  but  nihil  in  mifericordia  quia  venit  primo  die 

per  fummonitionem,  &c*   Mich.  9  Car.  B.  R.  between  Barecroit 

and  Rookes,  adjudged  in  a  writ  of  error  upon  a  judgment  in  banco, 

becaufe  this  is  all  one,  as  to  the  plaintiff,  as  if  he  had  confefTed  the 

a^on ;  for  he  is  not  more  delayed  by  this,  and  this  is  the  caufe  of 

the  common  pleas  in  fuch  cafes;    Intratur  Trin.    9  Car.  Rot* 

664.] 

slnd.  104.       [12,  In  a  replevin^  if  the  iffue  be  whether  the  place  he  bvrsdi 

ihithtib'ail  Mfih  and  this  \s  found  for  the  plaintiffs  yet  the  avowant  (hall  not 

not  be  a-      be  amerced,  becaufe  the  a5fion  is  not  founded  upon  thefiatute  thar 

mcrccd  by   wills  that  none  fliall  diftrain  out  of  his  fee.    28  E.  3.  Amercement 

but  he  mud  have  an  aclion  upon  thai  ftatute.— — 8  Rep.  60.  b.  in  Beechei'^s  cafe,  it  is  beld  that 
the  party  diilrainetl  in  the  highway  caonoc  plead  it  in  bar  of  Che  avowry^  bat  fluU  be  driven  to 
bis  action  upon  tlie  Itatute,  in  whicli  the  king  (hall  hire  his  fine. 

S.  C.  cited  [^  I  J.  In  an  aftion  of  debt  upon  a  billy  and  upon  an  emiffet^  if  die 
y  AIL  "74?'  <Jefendant  ai  to  the  bill  plefds  Non  c/ffa^um,  and  as  to  the  emiffet 
75.  to  have  -Non  debety  and  both  'are  found  againjl  him^  and  judgment  given 
been  ad-  againft  the  defendant  quod  /capiatur  for  denying  his  deed,  yet 
thaf^d^^  judgment  ought  to  be  given  quod  eft  in  mifericordia,  as  to  the 
mentwas  emiiTet.  7  rill.  11  Car.  B.  R.  between  Eitonhead  and  Deereman, 
reverfed  refolved,  and  a  judgment  given  in  the  Marftialfea  reverfed  accord- 
accordmg-    ingly  in  a  writ  of  error,  becaufe  the  judgment  was  not  that  he 

fliould  be  in  mifericordia  for  this.     Intratur  H.  10.  Rot.  876.] 
Sut'xfW  14.  If  nufance  be  found  to  be  dene  in.  the  time  of  the  defendant^\iit 

was  in  the     fball  be  oufted  by  the  flicrifF,  and  the  defendant  amerced.    Br. 
f^ZoroM'  Amercement,  pi.  66.  cites  3  E.  3.     Itinere  Nottingham. 

ctftoTf  there  nufance  (haU  he  ouiied,  ut  Aipra,  without  amercement;  for  he  i^Ik)  is  doc  paitjtir 
the  writ  cannot  be  amerced.     Ibid. 

f  428  ]  15.  In  ajjife  in  B.  R.  the  plaintiff  was  e feigned  fo  near  the  end 
of  the  terfUy  that  day  could  not  he  given  in  the  fame  term^  and  the 
court  was  to  be  rermvedy  and  adjournment  cannot  he  into  anttber 
county y  therefore  the  tenant  went  quit  without  amercing  the  plain- 
tiff. Quod  nota  bene.  Br.  Amercement,  pi.  36.  cites  11 
Aff.  27. 

And  that  1 6.  Upon  difcontinuance  in    real  or  perfonal  aJlioHy  the  dc- 

tiic  law  is     niandant  or  plaintiff  fhall  not  be  amerced ;  for  it  is  the  a^  of  die 

SthTria-  court.     8  Rep.  61.  a.  b.  cites  38  E,  3.  31.  a. 

ion  the  fame>  when  the  cowt  is  oujitd  of  jufifdiciion.     Ibid,  cites  38  £.  3*  7. 

* 

17.  In  all  cafes  where  the  demandant  ov  plaintiff  is  harr^Jy  Ac 
judgment  is  Quod  nil  capiat,  &c.  fed  fit  in  mifericordia  •  pro  feUb 
clamore  indc,  &c.     8  Rep.  6i.  b.  in  Beecher's  cafe. 
f"i'^'.^'         l8.  Note^  where  a  man  is  awarded  to  prifon^  there  he  (ball  not 
pfdxL  '     ^^  amerced.     Br.  Amercement,  pi.  56.  cites  11  H.  4.  55. 

ftUX  nut  be  amerced*    Ibid. 

19.  ffTjert 


ametcemfnt. .  4a8 

19.  fybere  a  man  denies  his  own  deed  which  is  found  againji  him 
hyverdi^  he  fhall  make  fine  and  fhall  be  imprifoned,.  So  if  he 
pleads  felfe  deed  or  releafe.  But  if  he  confcjfes  the  matUr  before 
vtrdi^  Jo  that  judgment  is  had  upon  his  confejjiony  in  this  cafe  he 
ihall  !not  be  amerced,  and  fhall  not  make  fine^  nor  he  fhall  not  be 
imprifoned*  And  fo  fee  tha^  in  fome  cafe  a  man's  confeflion  fhall 
not  be  fo  flrong  againfl  a  man  ^  verdidl.  Nota.  Br.  Confei&oii» 
pi.  3«  cites  33  H.  6.  54. 

20.  Decefn  tales  returnedy  and  the  plaintiff  recovered,  and  no 
manucaptores  juratorum  returned,  and  the  defendant  brought  writ 
of  error.  Per  Choke,  the  jury  fhall  not  be  amerced  upon  the 
decern  tales,  therefore  they  need  not  return  manucaptores  any  more 
than  in  venire  facias  upon  the  habeas  corpora  i  they  fhall  be  amerced, 
therefore  there  fhall  be  manucaptores  juratorum  returned.  But 
per  Littleton  and  Comberford  prothonotary,  they  (hall  be  amerced 
as  weU  as  in  the  habeas  corpora.  Choke  faid  that  then  ought  the 
manucaptores  to  be  returned.    Br.  Amercement,  pi.  30.  cites  9     1 

E.  4.  14^ 

21.  In  all  anions  real  or  perfonal,  not  containing  any  force  or  ^°y»i^*»- 
difceit  to  the  courts  if  the  tenant  or  defendant  comes  at  the  firji  day  ^J'J^m*   ' 
and  renders  the  thing  in  demand,  he  mall  not  be  amerced,  becaufe  ih^one 

he  does  what  the  king  commands  by  his  writ;  for  where  the  writ  p^'^^^ftrn 
is  Praecipe  quod  reddat,  &c.  this  in  judgment  of  l^w  is,  that  he  ^f^ich^^hey 
render  it  at  the  return  of  the  writ  in  court,  and  not  en  pais.     8  are  at  iifua^ 
Rep.  61.  b,  in  Beecher's  cafe,  and  cites  it  as  refolved  5  Rep.  49.  and  the 
a.  Mich.  39  &  40  Eliz.  B.  R.  Vaughan's  cafe.  ct^jA*^'' 

tiemandtttit  iitaintd  from  hcr  a  certain  hamper  of  tvldencei  concerning  her  land  defcended,  &c.  and 
in  caicjbi  xviti  dilwer  it^  Jhe  is  ready  to  render  druKr,  And  the  jdrmaodant  fi^df  thaty^^  is  and  at  nil 
times  has  brtn  ready  to  render  the  h-imper*  by  which  the  demandaoc  had  judgment  to  recover 
dower  as^uxft  her^  and  neither  of  them  was  amerced.  Qaod  nota.  Br.  Amercementy  pi.  24.  citet 
21  E.  3.  9. 

Judgment  was  given  in  a  writ  of  panition.  It  was  alTigned  for  error  inter  aV  that  the  defen- 
dants  came  and  confelted  the  partitions,  notwithftanding  which  it  was  awanled  that  they  fhou'd 
be  in  mifericordiay  which  thoulU  not  be  in  this  a^lion  where  there  is  no  tort  ohj.'ded  againft  them, 
«ai/they  conf'fi  the  a^>n.  The  court  held  that  if  the  defendants  canu  in  up^.n  ibejirjl  fummom,  and 
fuch  judgment  be  given,  it  is  erroneous ;  but  it  was  alleged  they  came  in  ypoa  the  poney  and  then  ic 
is  good.  Cro.  K.  64.  pi.  10.  Mich.  29  &  30  Eliz.  B.  K*  Yate  &  al'  v.  Windham.— —1  Le.  i. 
Yate  V S.  C.  But  S.F.  does  not  appear. 

22.  In  a  writ  oi  entry  in  the  quihtis  brought  in  JFaleSy  the  de-   Mo.  394. 
fendant  pleaded  Non  dijfiijivity  ^and  then  carne  the  general  pardon  ^awle  v 
of  35  £liz.   by  which  all  fine Sy  amercinmentSy  and  contempts  are  Vaughan 
pardoned;  judgment  was  given  againft  the  defendant;  fed  non  in 
mifericordia  quia  pardonatur.    It  was  afligned  for  error  that  de-  [  4^9  J 
fendant  ought  to  have  been  amerced,  becaufe  the  general  pardon 
did  not  diicharge  the  amerciament.     Refolved  that  judgment  be  f^^^ourt 
affirmed,  and  that  the  original  caufe  of  the  amerciament  was  the  inclined 
tort  and  contempt  that  he  did  not  render  the  land  to  the  demand-  according. . 
ant,  and  the  original  caufe  being  pardoned  the  amercement  4s  con-  l^'  k  2-8 
fequently  pardoned  alfo.     5  Rep.  49.  Mich.  39  &  40  £liz.  B.  R.  ^\!^l.i,c, 
Vaughan's  cafe,  adjudged 

and  arhrm- 
«J  In  error.— —Co.  Liit.  126.  b.  S.  P. 

Vol..  n.  ■      .  K  k  23.  If. 


4a9  9metcement/ 

F.N.B.73-  aj.  If  a  man  be  cMvUfed  bifore  the  fieri f  in  ncattion  he  Hull 
ia?if\w*be  ^  amcfccA    Br.  Amercement,  pi.  51.  cites  F.  N.  d.  73. 

eonvi^d  before  the  mftice$  in  foch  writ,  lie  fhMl  be  fined  and  not  amerced.^— —11  Rep.4].b. 
(Yi)  cites  S.  C.  and  S.  P.  of  recaption  before  the  juitices,  and  adds,  viz.  in  a  court  of  record,  and 
layt  that  with  this  accords  9  H.  5.  i.  b.  S.  P.  8  Rep.  41.  a.  in  Griclley's  cafci  in  a  nota  of 

tlie  reporter  cites  F.  N.  B.  73.  jCD). 

T*he  judg-  24.  In  cafe  of  a  retraxit  the  plaintiff  ought  to  be  amerced ; 

traxu'i"  ^^  ^^^  ^^^  '^  ^  ftronger  cafe  than  a  nonfuit,  as  being  a  voluntas 

Quod  nil  acknowledgment  that  he  has  no  cautb  of  a£Hon.     8  Rep.  59.  a. 

capiat  per  Mlch.  6  Jac.  in  the  Exchequer  in  Beecher's  cafe. 

breve  fuuro 

praed'  (ed  fit  in  mifericordiapro  falfo  damore,  &c.  8.  Rep.  6z.  b.  in  Beecher's  cafe. 

^oinall  25.  Ill  all  writs  of  pracipe  quod  reddat^  as  writ  of  rigbt^fir" 

writs*'of  ^nedofiy  quod  permittat  of  eftovers,  common,  &c.  or  precipe  fW 

praecipe  if  faciat^  as  writ   of  cujiimu  and  fervices^  &c.  if  the   demandant  is 

judgment  is  tarred  or  ncnjuited^  or  if  his  writ  abates^  becaufe  it  is  vitious  in 

f^JJ^^T  matter  or  form,  the  demandant  (ball  be  amerced.     8  Rep.  6a  b. 

be  ihaii  be  in  Beecher's  cafe. 

amerced. 

S  Rep.  6o.  b.  in  Beecher's  caie. 

Lev.  286.         26.  Debt  was  brought  againjl  N.  an  executor^  who  came  in  and 

S.  C.  and  pleaded  plene  adminijiravit.      The  plaintiff  confeffed  the  pita  md 

tookthe^ex«  prayed  judgment  of  ajfets  quando  acciderint.     The  judgment  was  in 

ception  to  Mifericordia,  and  the  court  doubted  at  firft  whether  it  was  er- 

the  miferi-  roneous  for  that  caufe.     But  becaufe  it  appeared  that  the  exeeuter 

eaufe*the  *  ^'^  ^^^  ^^^^  ^^  primo  die  they  affirmed  the  judgment  notwidiftand* 

pUintiff  *is  ing.    Vent.  94. 96.  Trin*  22  Car.  2.  B.  Noell  v.  Nclfon. 

not  debyed, 

the  flea  heimg  a  confefJiGn  of  the  itfiion ;  but  the  others  held  that  ic  is  not  a  direA  confeiFion,  but  fi4 
an  admittance  of  the  dht,  and  it  was  after  imparlance,  and  they  aflirmed  the  jodgmcnt.  SiA 
448.  pi.  II.  S.  C.  and  as  to  the  exception  taken  by  Tvvifden  J.  it  was  anfwered  tliat  the  judgment 
is  well  becaufe  it  is  according  to  the  entries  and  Bkrc man's  case,  which  was  as  l^re. 
2  Saund.  zz6.  S.  C.  fays  judgment  was  affirmed  as  to  this  point  upon  a  precedent  read  of  a  jod;- 
ment  accordingly  in  Maiy  Shipley's  cafe;  and  that  upon  arguing  this  cafe  in  the  houfc  of  lores, 
where  Vaughan  Ch.  J.  fupplied  the  place  of  the  Ld.  Keeper,  it  was  urged  tl^it  by  what  appem 
by  the  record,  the  defendant  pleaded  the  very  day  of  the  dechiration ;  to  which  Vaogbai 
anfwered  that  then  it  ihould  be  enceiedthat  they  veneruntfnimoJit^  and  fur  want  of  fuch  entry  it 
Ihall  not  he  intemled  that  he  pleaded  t)>e  iirft  day,  and  therefore  (hall  be  amerced  for  the  delv, 
and  tltat  judgment  was  affirmed  by  the  houfe  of  lords.  But  the  reporter  fays,  that  the  opium 
of  Vaughan  feems  to  him  not  to  be  law  ;  for  in  a  quare  impedit,  if  the  bifhop  imparled  and  af- 
ter pleads  that  he  claims  nothing  hut  as  ordinary,  whereupon  tl>e  plaintiff  has  judgment  againft 
liim,  yet  the  bifhop  (hall  not  be  amerced  becaufe  he  excufes  himfelf  of  tort,  though  he  had  de- 
layed the  plaintiff,  which  he  takes  to  be  a  cafe  in  point  But  tliere  is  a  note  in  the  vaaxi* 
est  t  Sftund.  127.  that  Cro.  93.  and  Hob.  100  is  againft  this  opinion  of  Saunders  ;  and  i  D.461. 
Aracrciamflot  (H)  pi.  17.  makes  a  quanre  of  Saunders's  opinion,  and  fays  he  takes  the  law  to  te 
otherwife,  and  cites  Cro.  J.  63.  and  Hob.  loo* 


[  43^  ]     (I)  Fof  what  Caufe.   Upon  Abatement  of  Writs. 

[  I.  TF   a  writ  abates  ly  the  a^  of  Gody  die  plaintiff  or  dc« 
^   mandant  (hall  not  be  amerced*    Co.  Lit  127.] 
[  2.  So  if  a  writ  abates  without  any  default  of  the  plaintiff^ 
Audi  not  be  amerced.    Co.  Lit.  127.] 
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[  3.  tn  an  aftion  brought  bv  tWo,  if  the  writ  abates  bj  the  Br.  A- 
ikatb  of9tui^  them,  the  other  Ihall  not  be  anerced;  becaufe  it  is  JJJJ^^pi. 
by  die  aSf  ef  God  without  the  de&ult  of  the  party.    *  43  AC  12.  ciceg 
18.  adjudged.  48  E.  3-  23.  Co.  Lit.  ivj.]  |;  c.  fc  ^ 

warrantia  cbartsc— Firzh.  Amercement)  pi.  13-  cites  S.  C.  accordlngljr*'"-^^  Rep.  6a  b.  S.  P« 
accordingly  hi  Beecher's  cafe,  and  cites  S.  C.  and  46  £.  3.  tit.  Account  40.  5  £#  3.  3.  ai  H.  6.  7. 
38  £.  3.  31.  7  H.  6.  36. 4r  AIT  14. 
*  This  feems  to  be  miTpriuted ;  for  I  do  not  obferve  S.  P.  there. 

[  4.  If  two  join  in  a  peribnal  adion,  and  oHi  is  nonfuity  which  Br.  A- 
in  law  is  the  nonfuit  of  the  other,  yet  the  other  mall  not  be  J^^JJ^p^, 
amerced,  becaufe  this  is  not  his  fault.    47  AfT.  3.  adjudged.]  63  cites 

S.C.& 
S.  p.  in.Champeity.— — 8  Rep.  61.  a.  S.  P.  in  Beecher's  cafe* 

[  5.  In  trejpafs  for  taking  his  corny  if  upon  the  pleading  die 
riiht  of  the  tithes  comes  in  quejiimy  by  which  the  writ  abates,  yet 
the  plaintifF  {hall  not  be  amerced,  becaufe  there  is  not  any  default 
in  him.     38  Ed.  3.  6.  6.] 

[6.  If  a  writ  abates  by  the  a^  of  the  plaintiff'  or  demandant,  or  /■^^■.^^■^ 
for  *  matter  of  formy  th?  plaintifF  or  demandant  fhall  be  amerced.  Fol.  214. 
Co.  Lit.  1 27. J  t   — ^-■j 

•  S.  p.  8  Rep.  61.  b.  in  Beecher's  cafe  acGordingljTy  be  it  in  'writ  real  or  perfonal. 

Ihht  iy  -iU/,  which  was  that  A.  B.  fctit  too  nmrkSf  eo  quod  dtftndeni  recognovit  fe  dhert  lOo/. 
/r«>ij*  where  lihraitvas  not  (xpreffed  bejoic,  and  therefore  was  abated,  and  the  plaiiv.iff  fliall  b« 
amerced  for  iU  bill,  which  abated.    Br.  Amercement,  pi.  a6.  cites  7  H.  6.  36. 

[7-  If  a  writ,  which  is  grounded  upon  a  record^   abates,  the  In  all  /»<ff- 
plaintifF  fliall  not  be  amerced.     P'itzh.  Amercement  8.1  '■*^it''''^X 

'^  J  if  the  wnt 

abates,  the  plnintiff  fliall  not  be  amerced ;  beoaufe  the  procefs  is  founded  upon  a  judgment,  and 
record.  8  Rep.  61.  a.  in  Beecher*s  cafe,  cites  11  H.  4.  S5*  b.  in  quid  jurist  clamat,  fctre  Cacias,  &«• 
21  £.  3.  23.  9  £.  3.  32.  in  per  quae  fervitia.    18  H.  6.  Clt.  Pfiedges  i. 

[8.  As  if  a  quid  juris  clamat  abates,  the  plaintiff  fhall  not  be  Q:3idjtiris 

amerced,  becaufe  this  is  grounded  upon  a  record.]  brouSirr 

fo.  S9  \f  2.  fcire  facias  abates,  the  plaintiff  (hall  not  be  amerced,  nfmt  co-^ 

44  Ed.  3.  Amercement  8.  41  E.  3.  there  accordingly.]  .  n;ertwthout 

f  10.  If  a  fcire  facias  to  execute  a  fine  abates  hj  the  plea  of  once  ^  ^^^'Iv. 

executed  in  his  ancejiory  the  plaintiff  fnall  be  amerced.  30  Ed.  3. 27.  fine  was 

b.  adjudged)  but  quxre.]  levied  to 

her  when 
flie  was  fofe,  and  therefore  the  writ  was  abated ;  quod  nota ;  and  there  it  was  agreed,  that  in 
this  adlion,  and  in  fcire  facias,  if  the  plaintiff  be  iionfuited,  the  plainti£f  fh;|ll  not  be  amerced. 
Br.  Quid  juris  clamai,  pi.  23.  cites  1 1  H.  4.  7. 

11.  Avowry  for  renty  and  return  was  awardedy  by  which  the 
defendant  fued  fcire  facias  upon  this  judgment  to  have  execution  of 
toe  renty  ivhere  no  judgment  was  given  of  it,  but  to  have  return, 

and  the  writ  was  abated  without  amercing  the  plaintiff;  qutsre  [  43I  J 
cttufamy  whether  becaufe  it  was  a  judicial  writy  or  becaufe  it  was 
abated  by  the  law.     Br.  Amercement,  pi.  57.  cites  2Z  £•  3.  23. 

12.  Trefpafs  between  an  abbot  and  prior  for  corn,  the  defendant 
juftifiedfor  tttheSy  and  therefore  the  court  was  oufled  of  jurifdic* 
tion,  and  the  plaintiff  not  amerced,  for  no  default  in  him«  Br. 
Amercement,  pi.  21.  cites  38  £.  3.  7. 

r  iC  k  2  I3f  ^tart 
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13.  ^uart  impedit  abated  by  thefe  words,  ut  dicitur^  where  it 
Ihould  be  ut  £citj  the  plaintiff  being  an  earl  {hall  be  amerced  at 
lOOs.  and  therefore  he  difcontinued  the  procefs;  quod  nota;  be- 
caufe  he  is  a  peer  of  the  realm.  Br.  Amercement,  pL  23.  cites 
38  E.  3.  31. 

V  (K)     Upon  a  Nonfuit. 

In  all/tfWi.    [  I.  TN  a  -writ  foundid  upon  a  record'^  if  the  plaintiff  be  nonfuit 
€ia!proc,Js,  1      ^  j^^  fljjjl  ^^^  j^  amerccd.     1 1  H.  4.  7.] 

if  the  plain-  ^  t-  /  j 

tiff  he  nonfuited,  he  {ball  not  be  amerced,  becaufe  the  procefs  is  founded  on  a  judgment  ?dA,  re- 
cord.   8  Rep.  61.  a.  Mich.  6  JaC  in  Beecher's^cafe. 

Br-  A-  [  a.  As  in  k  quid  juris  clamaty  if  the  plaintiff  be  nonfuit  jet  he 

nicrce-        q^^j  ^^^^  j^^  amerced.     11  H.  4*  7.  per  Skrene.  ] 

inenti  pi.  t    /     t  ^ 

16.  cices  S,  C.  Sc  S.  P.  by  Skreene  and  Hatike. Ibid.  pi.  49.  cites  iS  H.  6.  S.  P.  by  Forfcue. 

■■      Fitz.  Amercement,  pL  7.  cites  S.  C.  accordingly, and  that  for  the  reafon  in  pi.  i.  fupnt 

Br.  A-  f  2-  So  if  the  plaintiff  in  a  fcire  facias  to  execute  a  fine  be  non- 

mcmrpl.  ^"*^»  *^  plaintiff  ihall  not  be  amerced*     11  H,  4.  7.  per  Hank. 

16.  cites  3^  Ed.  3.  27.  b.] 
s.  c  & 

S.  p.  by  Skrene  and  Hanke.— Br.  Amercement,  pi.  40.  cites  18  H.  6.  S.  P.  hy  Porfcnei 
AndFitz.  Pledges  j.»— Fitzh.  Amcrcen>ent,  pi.  8.  cites  44  F..  3.  tliat  m  fcire  facias  the  writ  wjs 
abated,  and  the  plaintiff  w^s  not  amerced,  ;ind  fays,  tliat  41  £.  ^  is  accordingly. 

The  plain-  4.  In  ajfife^  the  plaintiff  was  nonfulted '•juhen  the  jury  rctumtdt% 
tiff  was  •  ^  ^jy^^,  verdi£f^  and  was  amerced  to  a  mark.     Br.  Amcrcc- 

nonfmted       *  ,  .     '  -.  ^ 

in  3  ajpja      nient,  pi.  37.  cites  22  AfT.  32. 

the  one  after 

tlj€  oiUi-f  hy  which  the  court  amerced  him  to  5  marks 'for  the  vexation;  qitoJ  nota.    Br. 

Amci cement,  pi.  3'*  c^^cs  9  E*  4*  33- 

5.  Note,  per  Browne,  that  if  two  bring  an  action  rial^  and  the 
one  is  nonfuitid  after  appearance^  he  who  is  nonfuited  {hall  not  be 
amerced.     Br.  Amercement,  pi.  3.  cites  38  H.  6.  11. 

6«  If  the  liemandant  or  plaintiff  is  nonfuited  in  any  etHion  (cer* 
tain  fpecial  cafes  excepted)  the  judgment  is  Ideo  confideratum  eft 
quod  praed'  quer'  &  pl(fgii  fui  de  profcquendo  fint  in  mifericordiaf 
&c.     8  Rep.  61.  b.  in  Beecher's  cafe. 

« 

[  43^  ]     (L)  What  Perfons  fliall  be  amerced.     \Jnfant![ 

S.  p.  Arg.  [  I.  A  N  infant  being  plaintiff  or  demandant  ihall  not  be 
a  Le.  4.  in  /\^  amerced,  and  this  is  the  reafon  that  he  fhall  not  find 

Ibid.  XS5.     pledges.     Co.  Litt.  12,7.] 

in  pi.  331. 

— — S.  P.  8  Rep.  6t.  b.  in  Beccher*s  cafe,  and  this  is  by  reafoa  of  the  imbecility  of  tlie  age ;  boc  dK 
enti7  is  Ideo  in  mifericordia^  fed  pardonatur  quia  in£am,  cite^  43  Ail'.  45.  and  (everal  other 
books.  Palm.  5 1 S.  Hill.  3  Car*  B.  R.  In  cafe  of  Voung  v.  Voung,  it  ivas  agrcnl  by  all  :hJt*i 
infant  fh.ill  not  find  pledges,  becaufe  it  Ihall  not  be  intended  tliat  they  fue  out  of  malice,  and  cto 
44  Afl*.  55.  accordingly  ;  but  tliat  there  it  it  fatd,  Ideo  in  mifcricordia)  fed  pardonacur  quia  in* 
fans  ;  but  fays  this  is  not  fo,  but  the  nfe  de  mil'ericordia  tSt  nihil  quia  iufaos,  and  infant  fiuU  not 
be  amerced  J  and  cited  Fitzh.  Amercement  jo*  and  Infant  14.  and  Cu.  Eur.  216.  tothcCune 
purnofc. 


amercement  43^ 

[  2.  In  a  quare  impedit  againft  an  infant^  if  the  plaintiff  hath  a 
writ  to  the  bifhop,  the  infantihaU  be  amerced.  44  £d.  3.  Amerce- 
jnent  10.] 

[  3.  An  infant  defendant  (hall  be  amerced  if  he  pleai(s  with  the  ^«  P^  5* 
demandant^  and  the  matter  is  found  againft  htm.     9  H.  6.  7.  Du-  n^fe^^Q^ 
hitatur  2  Ed.  3.  32.]  fee  pi!  1^ 

dower  was  given  a^M/ifi  an  infatii,  who  appeared  by  guardian.  The  record  certified  that  ttM  de<-. 
fcndanc  was  in  mifericordia*  It  wais  alHgned  for  error,  that  being  an  infant  he  ought  ool  to  be 
amerced.  The  rtcoid  wu  amendtd  by  rule  of  court,  and  made  nihil  in  mifericonlia  ijuia  infani. 
Cro.  C.  41c.  pi.  5.  Triu.  ii  Car.  B.  R.  Smith  v.  Smith* 

[  4*  If  an  infant  in  reverfion  be  received^  and  pleads  in  har^  and 
this  upon  demurrer  is  adjudged  againft  him  by  the  court)  b^  ihail 
not  be  amerced    Dubitatur  38  £d.  3.  33.  per  curiam.] 

[  5.  So  if  an  infent  be  attainted  of  a  MJfeifiny  he  (hall  not  be  Br.  Corer- 
amerced.     43  Aff.  45-  adjudged.]  Sl^s'?!  c? 

tf^t  tl^  amercement  Ihall  be  pardoned>  becaufe  he  as  a^  infant-— ^-Br.  Amercemenc^  P^*43*  ^^^ 
S.  C.  accordingly. 

[6^  ^  an  i9%it  If^H^  W  o^ion^zxiA  the  matter  is  found  againft 
Umj  he  (hall  be  ^merced.     1^7  £d.  3.  7.  5.  b.  Contra  D.  17  Eliz. 

338.41.] 
[  7.  [So]  If  an  infant  brings  an  a£lion,  and  this  is  abated  for  Br.  A* 

his  infancy^  he  (hall  be  amerced.    41  Aff.  14.]  m^^pl. 

^f.  cites  S.  C.  of  an  appeal  brought  by  him,  fays  he  was  amerced,  but  that  It  was  pardoned  for 
lus  infancy.— —•Br.  Ei^ie  for  Conte^ipts,  p|.  37.  cites  S.  C.  that  the  infaiU  waf  amerced,  but  did 
aqt  make  fine.        See  pi.  8. 

[  8.  But  when  an  infant  is  amerced,  he  (hall  be  pardoned  of  ^  Fitzh. 
courje.     x^  E.  3.  75.  b.  adjudged  ♦  30  Aff.  18.  41  Aff.    14  t  iTentfplI' 
43  Aff.  45.  adjudged  44  £d.  3.  Amercement  lO.J  10.  cites 

S.C.& 

$.  ?.  admittedj^  but  he  was  awarded  to  be  impriibped.  f  Br..  Imprifonment,  pi.  75. 

cites  S.  C.  &  S.  P.  accordingly.— —Bulft.  172.  but  falfe  paged  ([6^.cite&  5..C.— See  pi.  5.  iu 
the  notes  there. 

[9.  If  an  infant  brings  an  aSfion  by  prochein  amjy  and  pending  sR^P- 49- 
the  aSlion  conies  of  full  age^  and  makes  an  attorney,  and  after  is  ^J^l^^  ^' 
nonfuhy  he  fhall  be  amerced.     D.  17  Eliz.  338.  41  curia.]  '  accordingly 

in  apratcii^e 
4Uod  reddaPin  C.  B.  Mich.  15  &  '^  Elic^— — Co.  Litt.  ia6.  b.  127.  a.  S.  P.  accord- 
ingly.—Mo.  394.  pi.  511,  S.  P.  cited  by  Tanfield,  as  Mich.  15  &  16  EHz.— -    [  A'J  o  1 
Roil.  Rep.  294.  S.  P.  cited  by  Coke  Ch.  J.  as  held  about  16  Eliz.  tliat  if  the  judg-    L  T  J  «5  J 
nient  had  been  given  agninlt  him  during  his  minoriry  he  (hould  not  be  amerced,  and 
fa  if  he  bad  conf'JJ'd  the  atlion  asjoon  at  be  ccme  of  full  agi'i  but  if  he  poftpones  it,  and  does  n^do 
it  as  foon  as  he  is  of  full  age,  he  (hall  be  amerced.— 3  Bulft.  accordingly  by  Cvke  Qh.  J. 
— -S.  P.  accordingly ;  otherwife  if  he  had  be^n  an  infant  when  he  was  nonfuited.— — >Jenk.25S. 
pi.  54...-.i.See  pi.  13.  S.  P.  ^'>'»  .    . 

[10.  If  an  in&nt  brings  an  aftion  of  trefpafs  by  guardian  againft 
twoj  and  the  defendant  pleads  Not  Guilty^  and  at  the  nifi  prius 
the  plaintiff  appears  in  perfon,  and  a  verdi^  is  found  for  the  plain^ 
tiff' for  part^  and  Not' Guilty  for  the  rcfl,  and^ne  of  the  defendants 
ffot  Guilty^  and  judgment  is  given  for  the  plftinti|F  for  that  for 
which  the  verdid  is  given  for  him,  and  quod  nil  capiat  per  billam 
liar  the  refi^  and  a$  to  him  that  is  found  Not  Guilty^  fed  nihil  de 

*  K  k  3  mifericordia. 
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t  ■-'-  "^  miforicorSa  pro  £d&}  clamore,  &€•  ^uia  qmnns  tempore  *  trm^ 
»  Fo».^i5.  greffimtis  pradtHm  fa£la^  infra  ^UUim  ixijieh^^  yet  this  is  good, 
'  and  no  error.  Trin.  ii  Car.  in  Camera  Scaccarii,  betwcoi 
Metbwold  and  Anguifl),  adjudged  in  a  writ  of  error,  and  die  firft 
judgment  given  in  the  King's  Bench  affirmed,  notwithftanding  I 
urged  this  to  be  an  error,  and  they  took  %^£virfity  bitwuM  ih'u 
and  a  non/uit'} 

T^i\^^'  [  ''•  '^^  ^•'^^  being  plaintiff  or  demandant  ihall  not  be 
i^d  ioir  amerced    Co.  Litt.  127.] 

(A)  8.  P.-»— S.  C  &  S.  P.  cited  accordingly,  Br.  Amercexnenty  pi.  55...-..S*  C  &  S.  P.  dttd 
^  Rep.  6i.  b.  in  Beecber*s  cafe^  and  this  by  rea£6n  of  the  dignity  of  his  perfon. 

Br.  A-  r  12.  The  ftutn^  the  tuift  df  the  Ungy  fhall  not  be  amerced. 

mlni'fl.  ^^^^'  ^3  E-  I-  B-  Rot.  52.  where  the  judgment  is  againft  die 
53.  s!f.'     queen,  and  in  miiericordia  nihil,  eo  quod  confers  regis.] 

cites  New 

Nrtt.  Brev.  lox.— —  S.  P.  S  Rep.  6t.  b.  in  Belcher's  cafe,  accordingly ;  for  in  this  refpeft  the  par- 
ticipates of  the  prerogatiTd  of  the  king.— Co.  Litt.  127.  a.— She  is  a  perfon  exeraptr  Br. 
yonability»  pi.  59*  cites  z8  £.  3. 11. 

S.  P.  cited  £  13,  If  a  pracipe  is  brought  ageinft  an  infant^  and  pemSng  ifc 
«  SVs  P^^  *'  ^^'^  offuUagey  he  lEall  be  amerced  for  the  delay  after  he 
&  t6  EUz.  comes  of  fiill  age.  Mich.  15^  z6  Eliz.  B.  adjudged.  Qjiod  Yide. 
Mo.  394.     Co.  5.  in  Vaughan's  cafe,  40.] 

in  the  cafe  "^  ^  ^  ty  j 

of  Hawlc  y.  Yaoghan.  ■     See  pi.  9.  S.  P. 

14.  In  quare  impedit,  if  a  lord  of  parliament,  as  duh^  earl^ 
iar$ny  or  other  peer  of  the  realm,  is  nonfuited  in  a£lion  afiir  gf- 
fearanccj  he  ihall  be  amerced.    Br.  Amercement,  pL  47.  cites 

J9E.4.9- 

« 

(L.  2)     Of  whom.     Sheriffs  and  OfBcers. 

!•  T  N  a£Efe  a  bailifF,  who  had  returned  villeinsy  was  amerced,  and 
^   Non  omittas  awarded.    Quod  nota  bene.  Br.  Amendmeoti 
pi.  39.  cites  26  AfT.  28. 

[A)JL  1  ^'  Exigent  againfi  J.  N,  tbefaibery  and  the^«  who  was  ofAe 
^^^  ^  fanu  name  rendered  bimfe^  and  Ae^riJJf  returned  reddidit  fe^  and 
^llu^  the  plaintiff  faid  that  he  who  appears  is  another  perfrn,  and  not  die 
s.'c«-l-.  defendant,  by  which  the  fbenifF  was  amerced,  and  diftringas  ad 
Br.  Retorn  habendum  corpus  ifiued  againft  him,  by  reafon  that  he  returned 
de  Bne^pL  reddidit  fe,  where  he  who  appeared  is  anod^er  perfon.  Bu  Amerce- 
$.  c.  ment,  pi.  I2L.  cites  7  H.  4. 1 1. 

3.  The  meriff  returned  eepi  corpus^  and  at  the  day  bad  not  tbt 
party  at  the  bar,  but  prote£licn  was  cajl  frr  bim^  and  yet  tiie  flie- 
riff  was  amerced  for  his  felfe  return.  Br.  Amercement,  pi.  A 
cites  II  H.  4.  57. 

4.  Where  a  meriff  returns  jd.  in  ijfues  upon  difirrfsy  he  iliaD  be 
amerced,  becaufe  it  is  left  than  cofls  of  the  wrtt^  which  is  S3I 
Br.  Amercement,  dI.  27.  cites  19  H.  6.  8.  per  Fortefcue. 

5*  In  debt  the  iheriff  returned  fnarto  exa&us  upon  exigent,  the 

6  plmn^ 
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pktntiff  averred^  that  the  defendant  is  outlawed^  and  had  certiorari 
to  the  coroners^  who  certified^  that  he  is  outlawed,  and  the  (herifF 
was  amerced  50  L  Br.  Amercement,  pL  32.  cites  36  H*  6« 
24. 

6.  If  the  Qienff  returns  no  year  upon  the  ferving  of  proclamations  J'^'J^'^?'* 
t^n  exigent^  andmiftakes  the  county^  as  T.  (herifF  of  K,  where  it  pi,  ^l^ciici 
mould  be  (heriif  of  L.  he  (hall  be  amerced,  and  this  in  the  fame  s.  c.  per 
term  that  he  made  the  return ;  for  in  another  term  after  he  {hall  Fitzhcrb«« 
not  be  amerced.     Br.  Amercements,  pi.  i.  cites  27  H.  8. 29.  iaw?qw^ 

'  aon  uegatur. 

7.  The  (herifF  returned  a  non  eft  inventus  upon  an  attachment 
awarded  againft  W.  who  is  a  juftice  of  teace^i  and  as  the  plaintifF 
was  informed,  was  at  the  loft  quarter  jeJJiQns  bolden  for  the  county^ 
and  for  this  the  (herifF  was  amerced  5I.  Gary's  Rep.  62.  Anno 
2  Eliz.  Stradling  v.  Pembrooke  (Earl  of). 

8.  The  (heriff  cannot  be  amerced  for  returning  toofmall  ijjuesi 
for  it  lies  not  in  the  conufance  of  the  court  whether  they  are  too 
fmall  or  not,  but  the  party  is  put  to  his  averment ;  per  Coke 
Ch.  J.    Roll.  Rep.  336.  Hill.  13  Jac.  B.  R.  Goats's  cafe. 

9.  The  (herifF  is  to  be  zmerccd  for.  the  faults  of  bis  own  hailifiy 
for  the  (herifF  is  the  officer  to  the  court,  and  not  they.  L.  P.  R« 
71.  cites  Hill.  22  Car.  i.  B.  R. 

10.  If  the  (herifF  be  amerced  by  the  court  for  the  not  doing  a 
thing  belonging  to  his  ofHce,  and  yet  he  continues  to  negle£l  to  do  ity 
contrary  to  the  rule  of  this  court,  the  court  may  oncreafe  thi 
amercements  upon  him  until  he  perform  his  duty  therein;  for  the 

freater  the  ofivnce  is,  the  greater  the  puni(bment  ought  to  be. 
.  P.  R,  71.  cites  Trin.  23  Car.  i.  B.  R. 

11.  Amercements  y^/  upon  the  (herifF  »^d»  the  motion  of  the 
porty^  if  they  be  not  eftreated  into  the  Exchequer  may  he  with  a 
reJpeSiuatur^  that  is,  be  refpited  if  the  party  grieved^  who  caufed 
him  to  be  amerced,  will  conjent  thereunto,  otherwife  it  cannot 
le ;  for  though  the  amercements  be  due  to  the  king,  yet  they 
were  fet  upon  the  (herifF  fof  an  injury  done  to  the  party,  L.  P.  R. 
71.  cites  Trin.  23  Car,  i.  B.  R. 

12.  The  (heriff  of  York  was  amerced  for  noi  returning  a  writ 
^f  habeas  corpus  cum  caufa^  though  he  was  commanded  not  to  do  it  by 
the  bi(bop  then  prefsdent  tbere^  L.  P.  R.  71.  cites  14  E.  3. 
Crompt.  Jurifd.  p.  78.  [b] 

13.  A  (herifF,  nor  any  other  perfon  out  of  his  office^  cannot  be 
amerced  by  the  court,  for  then  he  is  not  an  officer  to  the  court  5 
but  a  di/Iringas  mufl  iffue  out  againft  him,  to  diftrein  him  and 
make  him  come  in ;  for  he  is  not  now  counted  prefent  in  court  as 
when  he  was  (herifi^  or  other  officer.  L.  P.  R.  71.  cites  Mich. 
23  Car.  I.  B.  R. 

14.  It  is  the  conflant  pradice  for  (herifFs  to  take  hail  bonds  ac-  [  43?  1 
cording  to  23  H.  %.  from  per fons  taken  up  upon  attachment^  and  no 
remedy  againft  him  upon  a  cepi  returned,  if  he  has  him  not  at  the 

day^  but  to  amerce  him.    Per  cur.  12  Mod.  557.  Mich.  13  W.  3. 
Aeriff  ef  CumJ^rland's  cafe. 

K  k  4  (M)  JVho 
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(M)     Who  fhall  be  amerced. 

•This  is       [  I.  TF  haron  andfenu  are  vouched  as  in  the  right  oftheftmcYvA 
and^Soold'  judgment  is   given  againft  him,  and   the  feme  is  to  be 

be  pi.  14.      amerced,  they  fliaU  be  amerced,  though  the  feme  be  within  qfy 
—Attaint  the  hufband  being  of  full  age.     16  Ed.  3.  Amercement  ♦  i6,  ad- 

againft  the    J      o     'J  , 

baron  and  feme,  and  therefore  they  were  arncrced  and  taken.     Br.  Amercement^  pL  9.  cites 

42  E.  3*    And  Brooke  fays,  and  fo  fee  that  feme  covert  may  be  amerced. 

• 

•This  is  [2,  AndxJim  amerceipent  {hall  not  be  pardoned  of  courfe,   ik 

"^^^^^^  Ed.  3.  Amercement  •  x6.  adjudged,] 

be  pi.  14. 

Hob.  127.         J"  J,  In  an  aftion  upon  the  cafe  againjl  haron  and  feme  for  fcan,-^ 

$iich.^'i»  dalous  words   fpoke  by  the  femcy  and  judgment  is  given  againft 

Jac.  s!  c-Sc  both,  as  well  the  hufband  as  the  wife  (hall  be  amerced,     Hooart's 

S.P.^mit-  Reports  170.  between  Staif  and  Nelfon,  per  curiam  admitted.] 

ted. 

Brownl.  16.  S.  C.  accordingly lSfo>  869.  pi.  1206.  S.  C.  admitted  accordingly.    '     S>C.  cited 

accordingly.    Cro.  J.  633.  in  pi.  5.— See  tit.  Amendment  (FJ  pi.  9.  S.  C— Sec  (  (^^y  pJ.  4. 

Fitzh.  [  ^„  If  a  judgment  given  in  an  inferior  court  be  reverfed  upon 

mcnt!pl"io.  *  writ  of /7^J;«rf^?/z^«/,  the /«//(?r J  {hall  be  amerced.  22  Ed.  3. 2.] 

cites  S.  C.--..-S.  C.  cited  by  the  reporter  in  Griefle>'s  cafe-     8  Rep.  40.  h. Tlte  faitors  were 

amerced.    D.  263.  a.  pi.  33.  Trin.  9  Eliz.  Anon. They  (hall  be  amerced  to  the  end  they  may 

be  more  wary,  and  take  better  advice  to  do  juftice.    a  Inft.  196.— -Mod.  249.  pi.  7.  Tnn- 
29  Car.  2.  C.  B.  Anon,  the  fuitors  were  amerced. 

[5.  If  he  in  reverfton  prays  to  be  received  upon  the  default  of 
the  lefTee,  and  lofes  by  pUa^  h«  {hall  be  amerced.  38  Ed.  3.  33.  ad- 
mitted.] 

[  6.  In  an  attaint^  if  lejfee  for  life  hath  aid  of  him  in  rrjcrfw^ 
and  they  join  and  lofe,  he  in  reverfion  {hall  be  amerced  as  well  as 
the  Ie{ree.  40  Aff.  20.  adjudged,] 
Cro.C.  564.  [7.  If  an  aftion  be  brought  again/I  4  executors,  and  one  only  op- 
^^  c»'r^B  r'  P^^^h  ^y  which  he  is  put  to  anfwer  by  the  *  {latute,  who  pleads 
Pro;^*)rv.  pj^^^  ad?ninijlravity  upon  which  ifTue  being  joined,  all  appear  at 
Chamber-  nifi  prius,  and  there  it  \s  found  for  the  plaintiffs  though  in  this  cafe 
•''"'',f'^f  judgment  may  be  agaiu{t  all  four  executors  to  recover  de  bonis 
."juJg'ment  te{tatoris,  yet  he  only,  that  pleaded,  {hall  be  amerced,  and  not 
in  c.  B.  and  the  Other  three,  for  their  appearance  at  the  afKfe  is  not  any  ap- 
«nor  wx<  pearance,  they  not  having  pleaded  before  to  iflTue.  Mich.  9  Car. 
becaufc'it  B*  R-  between  Cruife  aud  Berrie,  adjudged  in  a  writ  of  error, 
was  in         Intratur.  6  Trin.  Rot.  1163.] 

inifcricor- 

dia  againft  the  4  where  3  of  them  never  appeare<S  and  that  againft  him  who  appeared  no 
mifciicordla  ought  to  be,  hecaufe  he  came  in  upon  the  day  of  fumraons ;  and  for  this  and  other 
leafons  it  was  refolved,  that  he  that  appeared  (being  taken  in  execution)  ihould  be  difchai'ged- 
*  9  £.  3*  cap.  3. 

r  4.'l6  1       [  8.  In  an  action  of  trover  and  converiion  againft  barm,  and 
i  «  0       feme  for  the  conYcr{ion  of  the  fenae  during  tbe  covcrturcj  if  the 

RoU.  Rep,     "^         "^  «  «  Ji 

293.  HilU  .  /* 
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jtm  hejiunj  Guilty  by  vcrdid,  and  the  baran  Not  Guilty^  yet  both  I^^' ^'^^ 
(hall  be  in  mifcricordia,  for  the  amercement  is  not  for  the  con-  judgmen" 
vcrfion,  but  for  the  delay  of  the  fuit^  and  the  non-rendering  the  for  reverfal 
firft  day,  of  which  the  baron  is  as  well  guilty  as  the  feme,  Mich.  "*^»  ^^^  ^ 
15  Jac.  B.  R.  between  Wood  and  his  wife  againft  SutclifFe,  per  Jllchdsiy 
curiam  the  judgment  reverfed.     Hill.  13  Jac,  B.  R.  accordingly,  thcrepoitor 

per  curiam,  J  fays  nothing 

*  *^  ■•  was  Caid, 

•  and  therefore  he  believes  that  judgment  was  revei-fed.^^^Cro-  J*  439*  pi*  ix*  Mich,  i$  Jac. 
B.  R.  S.  C.  and  judgment  reverfed  accordingly,  it  b.eing  only  that  the  wife  fit  in  mifcricordia, 
•——3  Bulft.  150.  S.  C.  and  S.  P.  agreed,  per  tot.  cur.  and  judgment  reverfed. 

[9.  In  a  writ  of  dower^  if  the  tenant  vouches  the  baron  and  feme  r  -^'  "^ 
as  in  the  right  of  the  feme j  as  heir  to  the  hufband  of  the  demandant^  Fol.  2 1 6. 
and  die  vouchees  demand  the  lien^  upon  which  the  lien  is  Jhewn^ 
and  they  enter  into  (*)  warranty  as  thofi  who  have  nothing  by 
defcent-,  and  the  tenant  Jay s^  that  they  have  by  defcent,  upon  which 
judgment  is  given  againft  the  tenant^  Sec.  the  feme  only  fhall  not 
be  amerced  without  the  baron,  but  both.  16  E.  3.  Amerce- 
ment 14.  adjudged.] 

10.  In  detinue  the  defendant  prayed  gamijhment  againfl  IV.  and 
had  it,  and  at  the  day  the  plaintiff  and  defendant  made  default^  and 
JV,  appeared'^  and  recovered  the  writing  by  award,  and  the  plain- 
tiff arid  defendant  were  amerced^  and  a  diftringas  awarded  againft 
the  defendant  to  deliver  the  writing.  Br.  Amercement,  pi.  6. 
cites  40  £.  3.  39. 

.11.  A  man  recovered  in  ajjife^  and  died^  and  hh  feme  was  en- 
dowedy  and  attaint  was  brought  againft  the  feme^  who  prayed  aid  of 
the  heiry  and  had  it,  and  they  joined  and  loji  the  land,  by  which 
both  were  amerced.     Quod  nota.     Br.  Amercement,  pi,  64.  cites 
42  E.  3.  26. 

12.  Note  that  a  baron  (hall  not  plead  nor  be  impleaded  by 
name  of  Baron,  but  by  name  of  Kn»^ht  or  Efquire,  and  yet  he 
ihall  be  afnerced  in  the  Exchequer  as  a  baron  \  for  baron  is  not  a 
Jiame  of  dignity.  Quod  nota.  Br.  Amercement,  pi.  52.  cites 
32  H.  6.  30. 

13.  Debt  by  a  bijhop  and  %  S.  as  executors  of  J.  N.  the  defen- 
dant  waged  his  law^  and  if  he  performs  it,  then  the  bifhop  fhall 
be  amerced  to  iocs,  becaufe  he  is  a  peer  of  the  realm,  by  which 
he  was  nonfuited,  and  fevered,  and  the  other  appeared,  and  the 
defendant  did  bis  law,  and  fo  the  amercement  of  the  biihop  faved, 
Br.  Amercement,  pi.  48.  cites  21  E.  4.  77. 


iN)     In  what  Cafes  where  the  Defendant  [  *  or  •seepi.  r, 
one  of  the  Defendants]  is  found  Guilty  of  Part.      ?m(q'> 

[  I-  I  N  a  writ  of  forcible  entry  againft  feveral^  for  entering  with  Br.  A- 

force  and' holding  out  with  force,  \iJome  zxt  found  guilty  of  "'^"^«- . 
the  forcible  entry^  and  not  guilty  of  the  holding  out  with  force^  lg!"s.c\ ac- 
the  plaintiiF  fliall  be  in  mifericordia  for  this.     19  H.  6.  32.]  oording'y 

Trefp.ifs 
^Mnfi  z  fat  chafing  in  fns  park  at  IX  Who pitadcd  N9t  Guilty^  and  the  ons  w.n  fjund ^Ut^  atfu,b  a  liif 
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to  the  tbmagei  of  ^o  f .  and  the  otbtr  gtaliy  at  anoiher  day  to  the  dawiage  of  t^s,  TX  was  awankd,  thai 
the  plaintiff /^«/</  be  amerced^  becaufe  he  is  acquitted  of  the  trefpafs  doo^  m  miwBiiii  mth  tkg  tfkr. 
Sr.  Trefpafst  pi.  58.  cites  47  £.  3.  lo. 

Br.  A-  *  [  *•  ^^  if  fome  are  found  guilty  of  the  holding  with  ibrce,  and 

'"^r  pL  '*^'  ^*^  entered  peaceabfyy  the  plaintiff  (hall  be  amerced  for  this. 
rrs.c.ac.  19  H.  6.  32.] 

cordinglf. 

jtffif*  tf-  [3.  If  a  man  brings  an  affife  againjt  the  tenant  and  difeifir  cf  a  ' 

jrmnfiA.aad  fgnf.J'grvice^  and  the  tenant  is  acquitted^  and  the  diffiljir  puni 
ftmnd'that  ^"^Ax*  ^^  demandant  (hall  be  amerced  for  the  tenant.  17  £.3.46. 
B.SJfdfed     b.  adjudged.] 

the  plaintiff 

eaid  infuffed  A.  and  that  A.  did  not  dilfeire  t!ic  plaintiff,  there  the  plaintiff  (hall  recover,  and  yet 
Ihall  be  amerced  for  his  falfe  plaint,  and  yn  he  cannot  do  other ivif^t  but  to  fay  that  bodi  difleifed 
him ;  quod  noia*    fir.  Amercement,  pi.  34*  6ites  1  Aff.  14* Br.  AS&izp  ph  ra}.  cites  5.  C. 

Br.  A-  [  4«  f  ^  in  an  affife  of  a  rent  againjl  one  tenant  and  two  dijesfirs^ 

merce-  ^  jf  j^^  recovers  again/}  the  tenant  and  one  dijfeifor^  and  the  other  is 

ipfcites  acquitted  of  the  dilfeifin,  the  demandant  (hall  be  amerced  for  him. 

s.  c.  and  31  Aff.  31.  adjudged.] 

fays,  that 

foil  is  in  all  cafes,  unlefs  where  the  plaintiff  is  an  infant,  or  the  like.  If  part  be  found  (iorthe 
plaintiff  or  demandant,  and  part  againil  him,  he  Ihall  recover  and  be  amerced  as  to  the  otbov— 
S*  C.  cited  8  Rep.  61.  a«<-<— Br.  Amercement,  pi.  27.  cites  19  H.  6.  8. 

Affife  faid,        [  ^.  In  an  aflife  for  feveral  rents^  if  the  defendant  be  fmnd  a 

pl^n^ffws  ^i^ifi^  ^f  ^^  ^^^^t  ^"^  "Q^  ^^  ^^^  other,  the  plaintiff  (hatl  be 
/e^  and      s^merced  for  this  rent,  of  which  no  diffeifin  is  committed.    17  £•  3* 

dijfeijfdyhat    75.  b.  adjudged.] 

not  of  Jo  much 

land  as  was  fmt  in  the  plaiitt,  but  he  was  diffeifed  of  Jo  much  as  he  put  in  viewy  by  which  he  ncorered 
by  award  without  amercing  the  plaintiff;  quod  nota ;  for  the  furplufage  in  the  plaint  be  vatnoi 
amerced.    Br.  Amercement,  pL  35.  cites  la  Aif.  14. 

[6.  In  an  account  upon  a  receipt  of  parcel  by  emsther^s  band^  of 
which  the  defendant  traverfes  the  receipt^  upon  which  they  are  at 
iffue,  and  of  the  other  parcel  upon  a  receipt  by  the  bands  sftht 
plaintiff^  hitjifelf  to  which  the  defendant  wages  bis  laWj  (o  that  the 
plaintiff  takes  nothing  by  his  writ  as  to  this^  but  is  in  miiencor- 
dia.  14  Ed.  3.  Amercement  17.  adjudged.  And  in  this  cafe 
though  the  inqueft  after  pafs  agaifi/l  the  defendant  for  the  refiau^ 
yet  he  ihall  not  be  amerced.  14  Ed.  3.  Amercement  17.  per 
Shard.] 

7.  Trefpafs  of  Tpofijh  to  the  damage  of  loL  the  ]nrj  found  upon 
the  iffue /0ur  j^,  and  but  Sd.  in  damages^  hj  vfbich  Ac  plaintif 
recovered  and  was  amerced  pro  falfo  clamore.  And  fo  fee  vol 
where  any  part  is  found  againft  the  plaintiff,  be  Audi  be  amerced. 
But  the  reafon  why  the  plaintiff  was  amerced,  was  fuppoied  to  be 
becaufe  he  counted  of  300  roches  and  perches,  and  Ihe  jioj  fbmd 
but  four  roches,  quod  nota ;  for  he  fhall  not  be  amerced  becaaji 
the  jury  found  lefs  damages  than  the  plaintiff  c&mitedy  tat  this  is  vciy 
often  ufed  without  any  Amercement.  Bt*  Amercemcnty  pL  27. 
cites  19  H«  6.  8. 

(O)   b 
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(0)    In  what  Cafes  where  the  Judgment  is  givea 
againft  the  Defendanty^  Part. 

;i.  I N  an  a^on  of  covenant  f$r  feveral  covenants  broke^  if  the  RolL  Rep. 

*   pbindiF  be  barred  for  one  "he  Ihall  be  amerced  for  this,  4"«  pi-.54- 

though  he  recovers  for  the  othen    Trin.  4  Jac.  B.  R.  between  obiteMw** 

Waflel  and  Yetfbnugreed.]  Coke  qiiod 

fuit  coDcef- 
fum  per  G.  Crooke  aod  feveral  clerks.  ■  In  d^ht^  the  defendani  was  acquitted  of  pari  ^  and  for  the 
reit  the  platntiif  recovered,  and  there  was  no  judgment.  Quod  futrensjit  in  mtfericordia ;  and  for 
this  canfe  judgment  was  kwerfed.  Cro.  £.  699.  pi.  12.  Mich.  41  Eliz.  B.  R.  Lufier  v.  Legan 
——Ibid,  fays  that  another  judgment  at  rhe  fame  time  was  reverfed  for  the  iame  caufe  between 
Cbefold  V.  Wyatt,-^— S.  P.  accordingly  by  Gtyn  Ch.  J.  a  Sid.  137. 

[  2.  In  an  a£Hon  upon  the  cafe  upon  a  promife  to  do  two  tbingSj  Roll.  Rep. 
fcilicet^  to  fayfo  much  for  certain  lands  fold,  and  if  the  vendee  fells  J"*  ^'.^^ 
iV  again  for  more  than  he  paid,  to  pay  fo  much  more ;  and  the  ^-  natur.-i^ 
fendant  pleads  in  bar  a  releafe^  which  is  adjudged  np  bar  for  part  3  Bulft.23o. 
(fcilicct,  for  the  laft  fum)  and  a  bar  for  the  firft  fum,  he  (hall  be  ^^i**  J" 
in  mifericordia  for  this  fum  of  which  he  is  barred^  though  it  be  an  s.c.^ad- 
intire  promife,  and  he  could  not  have  an  a£Hon  but  upon  both  judged,  and 
parts,  for  he  might  have  acknowledged  hinfelf  fatisfied  of  fhat  which  a^nned  in 

*/  bad  releafed.      Trin.  14  Jac.  B.  R.    between    Waffell  and  ^^"^ 

Yckon.] 

[  3.  In  trejpafs  againft  two^  if  one  ht  found  guilty -to  ['the'}  damage  In  Wfc  'm- 
[offi  much]  by  hir^elf  and  the  other  is  found  guilty  to  [the']  da--  ^^"^^^^ 
ntage  [of  Jo  much]  by  himfelf  in  this  cafe  each  defendant  ihall  be  defendant 
amerced  feverally,  and  the  plaindiF  (hall  alfo  be  feverally  amerced  juftiiies  for 
againft  each  of  them.     Co.  5.  Specot's  cafe,  58.  b.]  ^^^^  ^^ 

feme  of  them  are  found  good  and  others  not,  the  defendant  (hall  not  be  amerced  for  thi$  falfity ; 
for  there  was  good  caufe  for  the  arreft,  and  tiiis  is  only  a  defence  and  not  by  way  of  aAion  as 

ao  avowry  is.    Jenk.  184.  pi.  87.— See  (T)  pi.  3.  S.  C. And  fee  (  QJ  pi.  5.  and  the  notes 

Ibere. 

4.  In  debt  of  40/.  againft  executors^  who  pleaded  fully  adminifter^  Br.  Exccu. 
edy  and  it  vfzs  found  that  they  had  in  their  hands  the  day  of  the  writ  ***">  P**  ^^' 
to  the  value  of  20 /.  by  which  the  plaintiff  recovered  20 1.  and  as 

to  the  other  20 1.  the  plaintiff  was  amerced.     Br.  Amercement, 
pi.  29.  cites  21  H.  6. 41. 

5.  In  ejeShnent  of  a  manor^  and  carrying  away  the  plaintiff* s 
g9odsy  the  ejectment  was  foundy  but  nothing  was  found  as  to  the 
goods  being  carried  away.  The  plaintiff  had  judgment  to  recover 
the  land,  and  the  book  bp  Nota,  that  the  plaintiff  ought  to  be 
amerced  pro  faUo  clamore  as  to  the  goods  carried  away  whereof 
nothing  is  found,  &c.  D.  89.  a.  pL  iii.  Trin.  7  £•  0.  Clifford 
v.  Warren. 

6.  In  trefpafs  of  goods  carried  away,  part  was  found  for  tha 
plaintiffs  and  part  againft  him.  Adjudged  in  B.  R.  mat  the  plain- 
tiff recover  for  part^  and  be  in  miiericordia  pro  &lfo  clamore  for 
the  refidue  ;  and  upon  error  brought  in  the  Exchequer  Chamber 
the  judgment  was  affirmed.  Mo.  692.  pi.  956.  Palmer  v.  Sher- 
wood. 

7.  In 


433 1  ametcement; 

But  in  trrf.  j^  In  debt  upon  tbejiatute  33  H.  8.  of  buying  pretended  titlfSj  the 
^Itr/'^''  plaintiff  demanded  so\'  fir  the  value  of'  the  land^  and  the  jurji 
'tubtrtirt  the  find  the  value  20  7.  the  plaintifF  had  judgment  to  recover  one 
fhintiffde-  moiety  of  the  20 1.  and  the  queen  the  other,  but  no  judgment  was 
d^Zfpt'ii  for  the  refidue  of  the  50 1.  viz.  that  the  plaintifF  ihould  be  i^ 
icrs  he*^  mifericordia  pro  felfo  clamore,  and  therefore  judgment  was  re- 
found  than  verfed.    Cro.  E.  257.  pi.  34-  Mich,  33  &  34  Eliz.  B.  R.  Savcry 

he  declares    y^  Xev. 
for,  the  '         y* 

plaintiff  IhaU  not  be  amerced  becaofe  the  aftion  is  grounded  upon  an  uncertainty.    Ibid. 

r  4-'?Q  1  8.  In  an  a^ion  agalnjl  a  hundred  on  the  ftatute  of  Winton,  the 
/^w^izwfj  were  fiund  guilty  as  to  party  and  quoad  reftduum  A#* 
Guilty^  and  judgment  for  the  plaintiff  for  fo  much  as  is  found  for 
him,  and  that  defendants  fmt  in  mifericordia ;  and  quoad  reftduum 
that  querens  nil  capiat,  &c.  &  fit  in  mifericordia.  And  held  well, 
and  the  plaintifF  well  amerced  for  his  ialfe  profecution ;  and  judg- 
ment a^rmed«  Cro.  J.  348.  pi.  i.  Trin.  12  Jac.  B.  R.  Oldfidd 
V.  the  Hundred  of  Witherly. 

9.  Cafe  for  that  the  defendant  beins  majler  of  a  fhib  failing  in 
the  ThameSj  didfo  negligently  govern  the  fame  that  it  vtoUnter  nu* 
bat  on  the  plaintiff* s  hoy  loaded  with  goods,  and  floating  at  anchor 
there,  and  broke  and  drowned  it  ad  damnum,  &c.  Upon  Not 
Guilty  pleaded,  the  jury  found  that  quoad  the  negligently  governing 
the  Jhipy  andfo  in  the  very  words  of  the  declaration^  that  the  defen^ 
dant  is  guilty j  and  afTefs  damages  to  50 1,  (ff  quoad  refidunm  de 
praemiiSs  Not  Guilty.  And  judgment  was  given  as  to  that  quoad 
praed'  the  plaintifF  fit  in  mifericordia  pro  falio  clamore ;  but  there 
being  no  refiduum  of  which  the  defendant  could  be  found  guilty, 
the  judgment  againft  him  pro  falfo  clamore  was  reverfed.  Eaijou 
390.  Trin.  32  Car.  2.  B,  R.  Muftard  v.  Harnden. 


(P)  In  what  Cafes  where  the  Defendant  is  found 
FoL  217.  gtti/ly  of  Part ^  or  is  adjudged  guilty  upon  De^ 
'"— ^^"^       vmrrer. 

Hob.  180.     [  I.  T  N  trefpafs  for  a  battery  and  imprifonmenty  if  the  defendant 

5^'c '.t^s  P'^^^^  ^^  Uf^^  fi^  P^^  ^f  '*^  f^i*^  ^«^  '«»»^i  fir  the  reft 

not.ippcnr.  plcads  a  fpecial  jujHficationy  upon  w^iich  the  parties  demur^  and  this 

— .'.  Kniit.  is  adJHd<ied  againji  the  defendant^  anjd  the  plaintiff  comes  kftU^ 

bi'r  not^  //<;•  fe   tdterius  nolle  projequi  as  to  the  iffucy  yet  he  (hall  not  be 

.s.  i».*-!L-  amerced  for  this,  becau^  he  htth  judgment  againfl  the  defendant 

Ko::.  Kep.  for  part.     Trin.   1 5  Jac.  betweon  £vely  ar)d  Sloley,  adjudged  xt 

t^*c^b  ^''  Scrjeant's-Inn  in  a  writ  of  error  and  the  judgment  amrpied.] 

nor  S.  P.— Cio.  J.  439.  pi.  IX.  S.  C  but  S.  P.  does  not  appear.  Jenk.  336.  pL  77-  S.  O 

^•it  not  S.  P.  ^ 

yh '^-u'' r  %v'": '  ^  tihi^^  iti't  rt/' if '  fcr  f-vcal caitfeu  Iffuc  was  joined  as  to  one  and  founJ  ior 
the  p:\i  :i:P,  ;imI  a  n-.I.^ p> nfr/jui  entered  as  to  the  other.  Heme*  the  I'econdary  faW  the  prsAic* 
xva<^  ;::  f-:ch  c'l^c,  to  enter  it  uithout  .1  mifericordia  ;  and  fo  was  the  opinioo  of  thecqBrt,  "" 
f.nu,  u^'  given  to  fc.uth  for  precedents,  a  Sid.  136.  Hill.  1658.  B.  R.  Young  v.  Wakemjo.^ 
B^ccii'  r  •  cAlc  ;n  S  Rep.  was  ftronj^ly  objc£!ed  in  this  cafe;  but  it  was  anfwered  clut  the 
pr< fcfitu  lu  t}jac  taK  wis  entered  tor  t!ie  wholfj  which  in  this  cafe  it  was  not.    ibid. 
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i  i.  In  an  a<5lion  upon  the  cafe  for  faying'^  the  plaintiff  was,  a 
finng  thiefy  if  \x,\i^  found  that  the  defendant  faid  all  the  words  but 
the  word  (jlrong)  and  that  he  did  not  fay  this,  the  plaintiff  fhall 
have  Judgment  upon  the.  words  found,  and  fhall  not  be  amerced  for 
the  word  (ftrong.)  Dubitatur  D.  6  E.  6.  75.  22,] 

[3,  In  an  a£tion  of  wajie  in  domihus  ^  gardlno^  if  upon  the  $.  c.  citc4 
writ  of  enquiry  of  wafte  the  defendant  h^  found  guilty  in  domibus^  do.  c. 453- 
ind  not  guilty  ingardino^  the  plaintiff  (hall  be  in  mifericordia  for  jj  c.^.g'^l' 
the  garden.     14  £.  3.  Wafte  27.]  in  caVe  of 

Kingv. 
?itclie,  and  admitted  by  Berkley  J^    But  h«  faid  that  where  wafte  is  aHdgned  in  cutting  down  io 
trees,  and  the  wafte  is  found  in  cutting  down  of  2  trees  and  fo  varies  only  in.quantit)*,  it  is 
otheru'ife.    But  Jones  and  Crooke  doubted  thereof. 

la  trefpafs  for  killiH^  tnm  deer  in  his  parky  the  defendant  was  found  guilty  of  one  only  and  ac- 
quitted of  the  other,  and  therefore  the  plaintiff  was  amerced  to  iocs,  he  being  a  lord^  Br. 
Amercement,  pi.  2.  cites  9  H.  6.  2.  Ld.  Fitxwater's  cafe. 

[  4.  In  trefpafs  for  the  battery  of  his  fervant^  and  the  taking  of  {"  4.4.0  1 
J/j  timber y  if  the  defendant  be  found  guilty  of  the  taking  of  the  i;  ^      . 
ttmher^  and  not  guilty  of  the  battery  of  the  lervant,  the  plaintiff  ^puT^id^ 
fliallbe  amerced  for  this.  22  Aff.  76.  adjudged.]  Uuery^zxidL 

the  dcfen* 
dant  pleaded  Not  Guilty^  and  the  ajfrnh  found  againfl  him  to  the  damages  of  20  marks,  atid  as  t9 
tix  haitery  No:  pdlty,  and  therefore  the  plaintiff  recovered  20  marks /or  the  ajfault  and  was  amerced 
for  the  nefl,  and  barred.    Br.  Trefpafs,  pi .  40.  cites  40  E.  3. 40.  Br.  Amercement,  pi.  7. 

cites  S.  C.  and  S.  P.  accordingly. 

5.  In  all  anions  rial  and  perfonaly  if  part  be  found  for  the  de- 
mandant or  plaintiff,  and  part  againft  him>  the  demandant  or 
{Jaintift*  fhall  be  amerced,  unlefs  no  default  be  in  him.  8  Rep. 
61.  a.  Mich.  6  Jac.  in  Beecher's  cafe. 

6.  In  cafe  for  dijlurbing  him  of  his  common^  the  ]\xry  found  that  Pali«-  2C9. 
the  plaintiff  had  a  lefs  quantity  of  common^  and  fewer  acres  than  he  T\^r„o^k 
alleged^     Judgment  was  Quod  defendens  fit  in  mifericordia,  and  s.  c.  f:iys, 
alfothe  plaintiff  in  mifericordia  pro  felfo  clamore,  &c.  for  that  that  Lea  Ch. 
land  which  is  found  againft  him.     This  was  afligned  for  error,  Qay  asrcca^ 
and  that  he  ought  not  to  be  in  mifericordia ;  for  that  it  is  not  ma-  to  the  opi. 
terial.     But  Doderidge  and  Chamberlaine  held  it  to  be  no  error ;  "J^l^  of  '^^' 
for  be  having  declared  falfely,  though  he  has  caufe  to  recover,  he  cilamber-''^ 
Ihall  be  in  mifericordia,  becaufe  his  complaint  was  falfe  in  fome  laine,  and 
part;  but  Lea   Ch.  J.  doubted;   but  ^terwards  judgment  was.  J"<>5ment 
affirmed.     Cro.  J.  629, 630.  pi.  2.  Hill.  19  Jac.  B.  R.  Eardley  v.  "^'^iJRr. 
Tumock.  252.  [bu*  x' 

is  wrong 
paged,  and  Ihould  be  232,  and  there  Is  another  zjz.]  S.  C.  bat  S.  P.  does  not  appear* 


(  Q^)   In  what  Cafes,  where  one  Defendant  is  found  see  (N)  pi. 

guilty,  and  the  other  not. 

•  > 

£  X.  T  N  an  afjife  againft  twcj  if  it  be  adjudged  againft  one  upon  «  Fitz. 
-*    his  plea^  and  the  demandant  reUafes  his  damages^  and  hath  Aroerce- 

iudgmcnt  prefently  for  the  land  againft  him,  relinquijhing  his  fuit  "^^f  ^f  c.'' 

againft 


44^  2tiXUXC$ntllU 

accoT^ingiy.  agatnjl  tbi  otbiT^  he  (hall  not  be  amerced  for  die  other.  44  AS.  t7. 
W&.  •♦♦  E- 3- »4.  adjudged.] 

mndierm  and  oAers,  The  ta*^  and  f cm  f  leaded  a  rtwd,  aind  the  plantifF  denied  it,  and  ^inqjmid 
M  the  day^  and  the  other  pleaded  to  the  affife  by  bailiff,  and  the  plaintiff  before  trial  agaioft  the 
other  at  his  prayer,  and  upon  damages  reUafrd  had  judgment  againft  the  baron  and  feme  aloM 
upon  the  failure  of  the  record,  and  (he  plaintiff  not  amerced  againft  the  othc«^  Br.  Amc^o^ 
roent,  pL  iq.  cites  44  E.  3.  t^"  ■      <  S.  P.  Br.  Amercement,  pi.  62.  cites  44  AtL  33. 

•  Br.  A.  £  2.  In  proceji  againft  feveral)  and  one  is  found  guilty^  and  the 

men^L      plaintiff  prays  judgment  againft  him,  reSnquiJhing  bisfuit  againft  tk 
62.  cites       re/ly  he  fhall  not  be  amerced  for  them.     *  44  AS.  33.  f  44 
S.C.ac-       E.-3. 24.] 
cordmgly.  "         "* 

f  Fitzh.  tit.  Amercement}  pi.  91  cites  S.  C.  accordinglf. 

8  Bep.6i.a.       [  j.  In  trefpafs  againft  feveral /&r  a  battery^  if  one  ddenduit  be 

Sfers!!?!'*  /^««^  ^^^  ^"'(^y^  ^"^  /*'  '■5/'  ^«''^>  y^  *^  plaintiff  fhall  be 
accordingly,  amerced  as  to  him  who  is  found  Not  Guilty.     22  Afll  76.] 
and  fays  [  ^,  In  trefpafs  againft  baron  andfeme^  fuppoflng  that  Acy  both 

^l^^l  committed  the  trefpafs,  if  the  feme  be  found  guilty  of  the  tnjfafs 
be/ore  coverture^  but  the  baron  Not  Guilty,  die  plaintiff  (hall  not  be 
[  441  j  amerced  quoad  the  baron ;  for  the  baron  ought  to  be  named  far 
wid perfmai  ^^^fo^^^*  *  ^^  Aft  87.  adjudged;  (but  nota,  the  baron  is  fi^ 
where  all  '  pofed  a  trefpafler.)  ] 

or  part  is 

found  againft  one  tenant  or  defendant,  and  nothing  or  part  only  againft  the  ether,  the  demtodait 
or  plaintiff  ihall  be  amerced,  unlefs  no  default  be  in  them ;  for  in  the  cafe  of  battery  bnngfat 
againft  the  baron  and  feme,  the  plaintiff  can  have  no  other  writ  in  fuch  cafe,  and  cunfcqneDtiy 
no  de&ult  in  him,  and  cites  22  AfT.  8.  7  Afl*.  14.  31  Aff.  31.  ai  H.  6. 41.  a.  40  E.  3. 40.  a. 

*  Fitzh. Amercement, pi.  23.  cites  S.  C.  accordingly.  Br.  AroercemeDt,  pU  3S.  dtesS.C 

accordingly.**— ^Fitzh.  Briefe,  pi.  761.  cites  S.  C  but  the  point. of  amercement  does  not  3f- 
pear  there.— See  (M)  pi.  3. 

Cm.  a  54,        j^  ^,  In  trover  and  converfion  of  1 000  load  of  coal  agennft  3  per- 

^Uyw  V.  ^^"^  *^  ^^  ^^  *^  defendants  is  found  guilty  of  100  Sady  and  not 

Warn  &'  guilty  of  the  reft,  and  another  guilty  of  100  kady  and  not  g^^ 

Dews,  in  of  the  reft,  and  the  ^d  guilty  of  100  loadj  and  not  guilty  oftli  refly 

^^^.  in  this  cafe  the  plaintiflF  Ihall  not  be  amerced  againft  any  of  dicns 

ber,  s.  c.  becaufe  each  of  them  is  found  guilty  of  port,  though  fevendiy. 

reports  that  Mich.  2  Car.  between  Warne  and  others,  plaintiffs,  and  Fbyer, 

oo^m!?*  defendant,  adjudged  in  a  writ  of  error  in  Camera  Scaccarii,  this 

only  one  being  affigned  for  error,  Mr.  Litt.  being  of  counfel  in  the  cafe] 

mifericor- 

dla  againft  the  plaintiff  pro  falfo  clamore  fuo.  And  the  error  aflSgned  was,  tliat  there  oogbc  l» 
have  been  feveral  judgments  of  ideo  in  mifericordia  againft  the  defendants,  and  it  being  otbrnriis 
is  error.  But  refolved  that  there  fhall  be  but  one  judgment  only  of  mifericordia^  though  the  de- 
fendants are  feveral  ly  found  gu'dty,  and  that  fo  are  the  precedents,  and  thereopoci  jodgnetf 
was  affirmed.  [But  no  obje^oa  appean  there  to  have  been  made  as  to  the  amercemflEl  «(tht 
plaintiff.] 

Fol.  218.    (R)  In  what  Cafes,  where  the  Recovery  is  agmajt 

one,  and  not  againji  the  other. 


[  I.  TN  an  ajpfe  againft  two,  if  the  plaintiff  recovers  s^iaft  one, 
^  and  the  other  is  found  Not  guilty,  the  plaintrnF  fhall  be 


A  writ  of 
entry  in  the 

brought       amerced  as  to  binu    23  AS»  i8«  adjudgedij 

^aioft  the 


0met(ement«  441 

iiMther^aod  her  fon  an  infant,  and  it  was  found  that  the  mother  difleifed,  but  that  the  fon  did  hot ; 
and  judgment  was  that  peteos  in  mifericordia  pru  falfo  clamore  againft  the  fon.  D.  31a.  pU  85* 
Tnn.  la  Eliz.  Auon* 


(S)     At  what  Time. 

[  I.  TN  an  account^  if  the  defendant  be  adjudged  to  account^  jude- 
^  ment  (ball  be  prefendy,  before  the  final  judgment^  Quod  \\t 
in  mifericordia,  quia  non  prius  computavit.  Mich.  14.  Jac.  B.  R. 
Parrey's  cafe,  adjudged  in  a  writ  of  error,  and  affirmed  by  the 
clerk  to  be  the  courfe.] 

[  2.  And  in  this  cafe,  if  he  be  after  found  in  arrearages^  judg- 
ment (ball  be  again  Quod  (it  in  mili4icordia»  Mich.  14  Jac« 
B.  R.  Parrey's  cafe,  adjudged.] 

3«  In  affife  the  defendant  made  default  the  firji  day.    The  affi(e  [  i^^%  J 
ihall  be  awarded  by  his  de(ault  \  and  if  it  remains  for  difault  of 
jurors^  yet  they  (ball  not  be  amerced,  becaufe  it  is  at  the  firji 
day\  but  habeas  corpora   (hall  be  awarded.     Br.  Amercement, 
pL  4S.  cites  30  Aff.  17. 


(T)    How  it  (hall  be  aflefled.  Where  two  Amerce-  see(S)pL 
ments.      The   Defeodant  fhall  not  be  amerced  ** 
twice  in  one  ABion. 

[  I.  I  N  a  quare  impedity  if  the  plaintiff' recovers  the  prefentation  Hilk32EKa. 

againft  the  defendant* -and  thereupon  judgment   is  given  ^•^•*"«> 
t     ^         ^1  .  ti'/i*         t     ^        i.i^t       ri>r  out  of 

upon  demurrer  to  have  a  writ  to  the  biihop,  and  upon  this  the  de-  c.  b. 

fendant  is  amerced,  and  after  a  writ  is  awarded  to  inquire  of  the  3  Lc-  '98. 

damages^  and  the  other  points  of  the  writ,  and  found  accordingly,  ^^'i^'L"^ 

and  judgment  alfo  given  for  this^  the  defendant  (hall  not  be  amerced  s.  c.'but 

again.     Co.  5.  Specot  58.  b.]  s.  P.  does 

not-appear. 

•—And.  139.  pi.  225.  S.  C.  but  S.  ^.  does  not  appear^ GolJ(b.  35.  pi.  to.  U  52.  pi.  i«  S.  C. 

but  S.  P.  does  not  appear. Jenk.  239*  pi.  55.  fays  this  amercement  is  not  double^  bat  a  re- 
petition of  the  former. 


[  2*  In  one  a£lion.  againft  the  fame  defendant  or  tenant,  if  the  5  ^cp«  5^« 
defendant  or  tenant  pleads  one  plea  to  party  and  another  plea  to  the  hi'  ^*?" 
reAj  ox  c^effes  party  and  pleads  to  ijfue  for  the  othery  znd  Jeveral  favsthat' 
iffiies  are  found  again/1  himy  yet  the  defendant  or  tenant  (hall  not  with  this    . 
be  twice  amerced,    Co.  5.  58.  b.l  ?<^«r^«  9 

■^    '^         J  E.  3. 6.  per 

Herle,  and  2a  H.  6. 

f  %.  In  trefpafs  againji  twOy  if  one  he  found  guilty  to  [the]  damage  See  (O)  pi. 

fqfjo  much'}  by  hir^elfy  and  the  other  found  guilty  to  [the"]  damage  \^J^f^^ 
ef  fo  much]  by  himfelfy  in  this  cafe  each  defendant  (hall  be  fe-  b.  in  SpV 
verally  amerced,  and  the  plaintiff  alfo  ihall  be  feverally  amerced  cot^cafe, 
againft  each  of  them.    Co.  5.  58.  b.]  '^^^r. 

an  47  E.  %'  tow-— Bat  fee  ( Q^  pi.  5.  and  the  notes  there.         ■  If  there  are  so  ilTues,  and  found 
for  tht  dcfemtoati  yet  there  IhaU  be  but  oue  mifericordia:  per  GIvn  Ch«  !•     2  Sid.  137.  HilL 

4«  In 
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Comb.  353.  ^.  In  all  cafes  real  or  perfonal^  when  there  is  hut  hm  ^nt  0r 
llmhOTitics*^  ^«i/7///,  hie  '(ball  not  be  twice  amerced  5  but  where  thfire  is  but 
cited  for  the  one  demandant  or  plaintiffs  and  divers  defendants^  the  plaintiff  may 
6th  refoUi-  be  amerced  feveral  times.  8  Rep.  61.  a.  in  Beecher's  cafe,  cites 
ffio'''  9  E-  3-  6.  31  Aff.  31.  21  H.  6.  41.  a.  40  E.  3.  40.  a. 

mean  this  paragraph  in  the  cafe,  there  bein{r  only  4  refolucions  pro(>^rly  fo  called j  in  Beecher's 
ctfe,  8  Rep.  61.  do  not  wan-ant  that  refolutiun. 

In<&w^the  <j.  When  a  man  confejfes  the  aSlion  as  to  parcely  and  denies  the 
defendant  ^w^  which  is  fvund  a^ainft  him^  he  fhall  not  be  twice  amerced,  but 
/o/wr/,  and    once  amerced  bnJy.     Br.  Amercement,  pi.  50.  cites  1 1  H.  4. 55. 

judgment 

quod  fit  in  mifpiicordia ;  and  a\  to  the  rffi  be  plead*  ift  bar,  and  upon  demurrer  judgraeat  \%  given 
againll  him  quod  fit  in  mifericordia;  and  this  was  ohje^ed  in  error  that  a  man  ought  not  to  be 
twice  amerced  in  the  fame  action  ;  fed  non  allocatur ;  for  both  judguunts  arc  Ji>ndf  JjtdUdi^a^i 

[-  of  ont  ojiotbtTy  but  otherwife  where  one  judgment  is  itUerlotuiory  emfyf  a*d  dpadad 
AJL^  J  ^"  ftno/bcr,  as  quod  computet  in  account,  t  Salk.  54.  Hill.  7  W.  3.  B.  R.  LJ.  Gerard 
T.  Lady  Gerard.— -3  Lee.  401.  S.  C.  but  S.  P.  docs  not  api>C3r.— Skin.  591. 
pi.  6.  Lady  Gerard's  cafe.  S.  C.  &  S.  P.  and  judjjment  affirmed  per  tot.  cur.  For  the  xd  amerce* 
mcnt  was  for  a  new  delay.— i  Salk.  153.  pi.  3.  S.  C.  &  S.  P.  and  judgment  accordingly. 
iz  Mod.  84  S.  C.  but  S.  P.  does  not  appear.^-— Comb.  352.  S.  C.  and  judgment  according* 
ly.  Ld.  Raym.  Rep.  72.  S.  C.  8c  S.  P.  and  judgment  accordingly.  And  fojudgmcut  given  ia 

C.  B.  was  affirmed. 

6.  Debt  brought  [p^rt']  upon  a  leafe^  and  part  upon  a  Ifuysng^kc. 
•  and  they  were  at  iuue  upon  the  leafe^  and  as  to  the  refi  the  dtfen* 

dant  tendered  ity  and  the  plaintiff  received  ity  and  thercfdre  to<Jfe 
-  nothing  by  his  writ  for  this  part,  and  was  amerced,  and  it  is  bid, 
that  if  the  leafe  be  found  againjt  hinij  he  ihall  be  amerced  again  \ 
but  9  E.  3.  per  Herle,  judgment  oueht  not  to  have  been  given  till 
the  iiTue  had  been  tried  ^  for  the  defendant  (hall  not  be  twice 
amerced,  and  then  judgment  (hall  be  given  for  both.  Br.  Amerce^ 
mcnt,  pi.  17.  cites  11  H.  4.  55. 

7.  The  plaintiff  may  be  amerced  twice  in  one  aflion^  as  where 
the  Lord  Fitzwater  brought  trefpafs  agatnji  two  for  bunting  and 
killing  two  deer^  and  one  acquitted^  and  the  other  found  guibj  of  kid' 
ing  one  only^  and  he  was  amerced  100  s.  againft  him  who  was  ac- 
quitted, and  another  iocs,  againft  the  other  on  his  acquittal  as  to 
the  other  deer.  Br.  Amercement,  pi.  2.  cites  9  H.  6.  2.  Lord 
Fitzwater's  cafe. 

Br.  Fine  8.    Note,  where  a  fheriff  had  two  exigents  again/f   wu  upon 

for  con.  capias  utlagatum  upon  condemnation,  and  fuperfedeas  comes  to  him 
^9"atcr  before  the  5th  county  held,  and  yet  he  retutjud  the  party  outlau^ 
S.  C.  and  and  alfo  returned  two  copies  of  the  exigents^  and  not  tb€  i^ery  unitf 
fame  diver-  of  exigents  by  which  he  was  amerced  to  20  A  for  the  9ne  return^ 
'^'  and  20  /.  for  the  other^  and  to  y^Lfor  the  falfity  of  the  return  if 

the  one  copy^  and  to  fo  much  for  the  return  of  the  other  cofy^  vis. 
100  /.  for  all,     *  And  by  the  juftices,  that  which  is  fo  afl^flted  upoD 
a  minifler  of  the  court  is  called  an  Amercement,  and  not  a  wx*. 
But  where  a  ftranger  to  the  court  makes  a  mifpriiion,  and  fhal 
make  amends,  there  that  which  is  afTeil'ed  upon  him   is  called  t 
fine,  and  not  an  amercement.     Br.  Amercement,  pL  45.  cztes 
L.  5.  E.  4.  5. 
Ibid.  186.  in      9.  It  was  admitted,  arg,  that  the  defendant  fhall  be  but  once 
f;!*  *3 '  —    amerced  in  one  a<Sion/^r  one  default^  but  faid,  that  if  there  are  man? 
^''"  ^  defiuUts» 
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ft 

defaults  the  defendant  fliall  be  amerced  feverally  for  the  feveral  bronght 
iefauhs  for  every  offence,     a  Lc.  4.  5;  Mich,  31  5:  32  tliz.  in  upon/../^. 
pi.  4.  "'-"'  "*  '■^•* 

"^    ~  at  county 

trror  was  affignet];  becaufe  k^si  the  fi'Ji  judgment  quoU  computet,  it  was  entered  Defenders  it 
Mjtt'uvdijy  and  upon  tU  2^  judgment  aJjo  Dtferuizm  in  rKjlricoreiia,  and  fo  fx'kc  f>kry:id\  but  th^t  was" 
rfdt  allowed,  becaufe  tliere  were  ifeveml  judgmevtsj  arid  Manwood  laid,  that  I'o  it  was  adjudged 
between  Brown  and  Mar(b«    Noy  134.  Brown  v.  Barwick.  - 

10,  EjeSfrfufit  againji  four  of  20  acres  \  three  are  found  Guilty  of 
io  acres-i  and  Not  guilty  of  the  rejl^  and  the  fourth  is  found  Not 
guilty  generally.  Judgment  was,  that  the  plaintiff,  quoad  the  three 
pro  falfo  clamoce  for  fo  much  as  they  were  acquitted  of,  &  pro 
feUb  clamore  againft  the  fourth  be  in  mifericordia.  Error  was 
alEgned,  that  there  ought  to  be  two  amercements.  The  protho- 
notaries  faid,  that  the  ufual  courfe  is  to  make  entries  in  fuch  man- 
ner, but  that  fometimes  they  find  them  made  thus,  viz.  that  quoad 
the  three  for  fo  much  whereof  they  -are  acquitted  fit  in  mifericor- 
A'a,  and  as  to  the  fourth  quod  fit  in  mifericordia.  Cro.  C.  178. 
pi.  I.  HilL  5  Car.  B.  R.  Deckrow  v.  Jenkins, 

(U)     What  Court  may  impofe  It.  [  444  ] 

[  I.    A  Court  leet  may  impofe  a  fine  upon  an  officer^  if  he  will  not  Br. 
-^  do  his  office  upon  command.     7  H.  6.  12.  b.]  m^^l^pi. 

I'S.  cites  S.C.  buiS.  P.  does  not  appear. Ibid.  pi.  65.  cites  S.C.  hut  S.  P.  docs  not  appear 

therfe  As  if  baiHif  will  not  return  a  precept  when  the  fttrward  comnund€  him.  Br.  Lcct, 
pL  29.  cites  S.  C— Ibid.  pi.  14.  cites  S.  C.  &  S.P.  accordingly. 

2.  A  fine  is  affeffed  by  the  jujf ices  or  Jicward  cf  the  leet^  coroner^  Ibid.  pi. 
ifcieatory  kc.     Br.  Amercement,  pi.  25.  cites  7  H.  6.  12.  S^c.^'that 

k  is  by  the  jndge  of  the  roi/r.'.-— *-Br.  Fine  for  Contempt?,  pi.  18.  cites  S.  C.  &  S.  P.  as  to  the 
fteward  of  a  feet ;  for  a  fine  is  always  alTefled  by  the  dilcretion  of  the  judices;  and  Brooke  fayg 
it  Ceenis there  that  coroners  and  efclieacors  may  aflefs  a/«  «/c«  tU/^:c.  ij^  fir  not  letufning  a  panfim 

3.  For  convi^ion  in  recaption  in  a  court  of  record  the  party  fliall 
be  fined,  but  if  in  a  court  baron  it  fhall  be  only  an  amercement.. 
Br,  Fine  for  "Contempts,  pi.  60.  cites  F.  N.  B.  73  (D) 

4.  If  any  contempt  or  diflurbance  to  the  court  be*  committed  in 
any  court  of  record^  the  judges  may  impofe  on  the  offenders  a  rea- 
ibnable  fine,  and  a  leet  being  fuch  court,  and'  the  Jieward  judgi 
there^  he  may  impofe  fuch  fine  on  fuch  offenders.  8  Rep.  38.  b. 
kefolved  per  tot.  cur.  Trin.  30  Eliz.  C.  B.  in  Gricfley's  cafe. 

5.  Courts  which  are  not  of  record  cannot  impofe  a  fine,  nor  S.  P.  it 
commit  any. to  prifon.      Refolved  per  tgt.  cur»      8  Rep.  38.  b.  ^^J;^'^,].*^, 
Trin.  30  Eliz.  C.  B.  in  Griefley's  cafe.  ing^lv. 

Mich,  iz  Jac.  in  Godfrey's  cafe. Godb.  3S1.  pi.  467-  Pafch.  3  Car.  B.  R.  WAtcrman  v. 

Cft»pp,  5.  P. 

6.  C.  prefcribed  to  have  a  water-court  within  his  manor  of 
Gravefend,  and  that  they  have  ufed  there  to  inquire  of?\\  mif-ordcrs 
and  mifdemfanors  of  watermen  there,  and  to  have  the  fines  and 
amercements  of  the  fame  court.     One  of  tlie  jury  tliere  fworn 

Voh.lU  LI  refufed 
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refufed  to  give  his  vcrdid',  whereupon  the  ftcu'ard  amerced  Kill 

20  s.     The  queftion  was,  What  courf  this  was  ?  and  whether  the 

ileward  could  aifefs  a  fine  ?  Adjornatur.    Le.  2i6.  pL  299.  MicL- 

32  &  33  Eliz.  C.  B.  Ld/Cobham  v.  Srown. 

•  S.  P.  per       7.  Some  courts  may  *fine  hut  not  hnprlfony  As  tbc  Lect ;  ferae 

R^n'^R*^^*  ra««5f /f«^  nor  impr^on^  hut  amercty  Asp  die  county- courts  hundredi 

^2^  Mich,    court-oaron,  &c.  for  no  court  can  fine  or  imprifon  v^ch  is  not 

12  Jac.  in    a  court  of  record;  fome  may  imprifon  but  nbtfine^  As  die  confliablcs 

cafe  of         2iX  pe.tty-{effions  for  an  affray  made  in  difturbance  of  die'  court; 

Godfrey!—  fpnic  cannot  fine ^  imprifony  nor  amerce^  As  die  ecclefiaftical  courts 

And  Ibid,     held  before  the  ordmary,  archdeacon,  &c.  or  dieir  coduniflaries, 

35.  in  s.  c.   and  fuch  as  proceed  according  to  the  icanon  or  civil  law ;  iiA  fome 

fays^ihdt     ^f^yfin^-i  imprifon^  and  amerce^  as  the  cafe  requires.  As  the  courts 

the  Leet  is    of  record  at  Weftminfter  and  eifewhere.     1 1  Rep.  43.  b.  44.  a. 

the  only       Mich.  12  Jac.  lavs  it  was  obferved  in  Godfre/s  cafe, 

court,  the  •'  '  ^  . 

Phoenix,  as  he  calls  it>  which  can  fine,  and  yet  camioc  iniprifon.— 4  In(L  84*  cap.  8-  cuts  it 
as  adjudged  3  Jac.  in  the  Excheqijcr,  in  Sir  Tho.  Thimblcthorp's  cafe,  and  afterwards  in  Waller's 
cafe,  that  the  Chancery  had  not  power  to  alTefs  a  fine  for  n<5t  peifofntin^^a'dedfe^* 

And  it  8.  T\it  Jheriff  in  his  tourn  may  impofe  a  fine  on  all  fuch  as  arc 

guilty  of  any  contempt  in  the  face  of  the  court -^  for  he  ftill  continues 
r  AAf  J  a  judge  of  record;  and  there  feems  to  be  no  doubt  but  he  may 
impofe  what  reafonable  fine  he  thinks  fit  upon  a  fuitor  refufmg  t» 
feems  ht  hefworn^  or  upon  a  bailiff  refu/ing  to  make  a  panels  Sic  or  upon  a' 
(^thmJy  tithingman  negleSling  to  make  bis  prefentnuntj  or  upon  z  juror  re- 
fowtr  either  fufing  t$  prefcnt  the  articles  wherewith  they  are  charged^  or  upon  a 
uauwda  perfon  duly  chofen  conftable  refufing  to  be  fworn.  %  Hanvk.  PI.  C. 
Z^\Z^     58-  cap.  10.  C  15. 

for  contempts  to  the  court,  and  fays,  that  thei*e  feems  to  be  no  doubt  but  tbat  the  flienff  in  bis 
torn  might  ai  common  laWf  as  the  Ileward  of  a  court  Icet  dill  may,  award  an  amercefnent  of  Xkf 
perfon  tndi^ed  for  any  offence  not  ca/>i/a/ within  his  jurifdiflion,  wirbout  anyf.irtber  ftncceSi^  or  frw.', 
and  the  (tatute  olF  1  £.  44  cap.  2. 'clearly  fuppofes  him  to  have  had  a  power  of  impoifiog  fock  lintt. 
z  Hawk*  PI.  C.  58.  cap,  xo.  f.  17. 

^ .  O.  was  fined  by  the  council  of  the  Marches  of  Wales  for  re- 
ing  to  appear  to  a  biU  there.  Per  Coke  Ch.  J.  m  Engtijb  cH&t 
can  fine,  and  though  Mourttague  Serjeant  urged,  that  their  in- 
ftru£lion$  gave  them  a  power  to  fine,  yet  Coke  (aid,  it  is  clear  that 
they  cannot,  this  being  only  a  non^feajanccy  but  if  it  had  been  after 
fentence  it  had  been  fomething ;  befides,  O.  being  imprisoned  for 
non-payment  brought  a  hab.  corpus,  the  return  whereof  was  not 
that  they  ufed  to  fine  before  the  ftatute  which  confirmed  tbt  courts 
and  tfterefore  the  court  held  it  clear  that  it  was  not  g6od.  RoU. 
Rep.  339.  pi.  56.  Hill.  13  Jac.  B.  R.  Oliver's  cafe. 

10.  Admiralty  court,  which  is  no  court  ofrecordy  may  punifli  one 
that  refifts  the  proccfs  of  their  court,  and  may  fine  and  imprifon  ft* 
a  contempt  to  their  court  aSed  in  the  face  of  it ;  but  Ihould  dicy 
proceed  to  give  the  party  damagesy  a  prohibition  would  be  granteiL 
Vent  I.  20  Can  2.  B.R.  Sparkes  v.  Martin. 


fufii 


(W)   Fine 
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(W) .  Fine  for  a  Contempt.     In  what  Cafes  for 
fuing  in  Contempt  of  the  Court. 

f  I,  TF  one  man  arrefts  another  in  London  coming  to  the  common  Br.  Fin* 

-■•  pleas  to  anjwer  a  writ  at  thefuit  of  the  fame  many  becaufe  [°^^*'''" 

he  ought  to  have  his  privilege,  the  plaintiff  (hall  be  fined  for  the  p*!T%cf 

contempt  to  the  coiirt»  •  9  H.  6.  55.  curia.]  s.  c.---^ 

I      Br.  Fine 
pnr  ContemptSf  pi.  24.  cites  14  H.  7.  7.  S.  P.  accordingly.  ■       ■  S  Rep.  do.  a.  in  Beecher's  cafe« 
cites  $.  C.  accordingly^  and  9  U.  6.  55. 

So  where  an  attofn^  arreted  J.  S.  in  the  country,  and  ivhen  J.  S.  came  to  London  he  arreftc<l 
Jiim  a^ain  in,  I«ondon  for  the  famq  debt.  Anderfon  told  him  that  if  one.be  fued  here  for  a  deb^, 
and  is  after  airrefted  in  another  court  for  the  fame  debt)  the  penalty  is  fine  and  imprifonment»  and 
That  is  both  the  law  and  cuftom  of  this  court,  and  they  comraiued  him  to  the  Fleet.  Goldlb.  30. 
pi.  5.  Mich.  1%  &  29  Elrz.-  Anon.-*— And  in  Beecher's  cafe,  8  Rep.  60.  a.  it  is  refolved  7thly, 
aad  laid  donmas  a  vole.  That  where  any  one  ufes  the  countenance  of  the  law  fwhlch  was  iiifti* 
toted  to  make  an  end  of  controyerfies  and  vexation)  for  double  vexation,  he  iball  be  fined, 

'    [  2.  But  if  another  man  had  arrejied  him^  who  was  not  plaintiff 

in  the  writ  in  banco,  he  (hould  not  be  fined.    9  H.  6.  55.  Curia.  J 

^    [  3.  If  the  plaintiff  in  a  fuit  in  banco  be  arrejied  at  thefuit  of  Br.  Fine 

the  defendant  in  London^  before  the  return  of  the  writ  in  banco^  this  fJJJj^**"' 

js  a  contempt  to  the  court,  and  for  this  he  fhall  be  fined  and  //»-  pi.56,  cit^ 

prifdned.     1 1  H.  6.  22 A  s.C.  and 

f  -^  •  .  ^  is  that  the 

pUnnti/F  was  coming  towards  the  court  of  C.  B.  to  profecutc  his  a6Hon|  and  the  defend«int  arreted 
him  in  London,  and  the  defendant  was  fined  and  imprifoned  for  hii  contumacy  to  the  court.'     ■■ 
'Fitzh.  Fines*  pL  13*  cites  S«C.  < 

« 

4.  In  trefpafs  the  defendant  was  returned Nihil^  whereupon  the  [  aa()  1 
plaintiff  came  to  London  to  fue  out  another  capias,  and  the  defendant 
arrejied  him  in  London,  and  the  plaintiff  brought  writ  of  privilege, 
by  which  the  body  of  the  plaintiff  and  the  caufe  was  removed.  The 
plaintiff  prayed  to  be  dilmiffed,  and  that  the  defendant  be  fined  for 
the  arreit  pending  this  fuit ;  but  denied  per  cur.  For  it  may  be  that 
idle  defendant  had  no  conuiance  that  plaintiff  had  a  fuit  againft  him 
in  C.  B,  but  otherwife  it  would  be  if  the  procefs  had  been  ferved 
*iipon  the  defendant,  becaufe  thi^  as  it  feems^  is  conuf^nce.  But  if 
itLQ  plaintiff  pending  his  fuit  had  arrejied  the  defendant  in  London, 
he  fnould  be  fined ;  for  he  had  conufance  of  his  >pwn  fuit.  Br« 
Fine  for  Contempts,  pi.  40.  cites  4  £.  4.  15. 


(X)     Who  rhall  be  fined. 

* 

f  I.  T  N  an  anion  upon  the  flatute  of  Marlbridge, /ir  driving  a  C^Y^"*'^ 
^  difirefs  out  of  the  county,  if  the  defendant /a/?i/?^j  as  bailiff  to  ^^^*  ^^9* 
.y^  5.  by  rpecial matter,  and  it  is  adjudged  againft  him,  he  fhall  be    ^— v*— i^ 
amercea  ;  for  though  he  juftifies  as  bailiff,  yet  this  is  not  provedi.  Br.  treC- 
30  AC  38.1  ,  ^.t^ 

S.  C.  t(  S.  p.  but  bin  that  tht  defendant  flull  be  raafomei!,'?nd  tha  a  capiat  was  awardid  agaisft 

L 1  a     *  Wb. 
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))im..^^nd  tlie  Year-book  fays  the  court  cSoabted  whether  he  (hould  be  raaforoe<!>  oronlf 
amerced  by  tlie  flatute ;  and  thai  it  was  awarded  by  Shard,  by  aflieni  of  all  the  other  jut\ices,ihil 
he  be  ranfomed,  becaufe  he  could  not  prove  that  he  was  bailiff,  bat  rather  the  reverffa  Sec 
(D.  a)  pi.  J,  2,  S.  C. 

Br.  Trcf-  [  2.  But  otherways  it  had  been  if  J.  S.  had  been  a  party  to  tbi 

S.C (D.  a)  pi.  1.  S.C, 

{Y)     For  what  Caufcs  a  Fine  may  be  impofaL 


[  I*    j1  Court  that  hath  power  to  fine  may  command  the  people  to 
"^  ktt^  ftlence^  upon  a  pain.     7  H.  6.  12.] 
Br.  Leete,         [  2.  A  court  leet  may  command  the  bailiff  to  execute  bis  officii  as 
&c.  pi.  14.    to  make  a  pannel  upon  a  pain^  and  if  he  cloth  it  not,  he*  ihall  for- 
s.c!liil'''   feitit.     7H.  6.  12.  b.] 

S.  C.  cited  and  agreed  per  tot.  cur.  8  Rep.  38.  b.  in  Griefley*s  cafe.— —So  if  a  ri/tttjr-ww  fff*j'i 
f  make  pre fentment  in  a  leet,  the  fteward  (hall  impofe  a  reafonable  fine  upon  him.  Ibid,  peruir. 
cites  10  H.  6.  7.  a. 

Br.  Fine  [3.  If  a  juror  at  the  bar  will  not  fweary  he  may  be  finci 

ttS"'     .7H.6.i2.b.] 

pi/ 18.  cites  S.  C.  If  a  juror  in  a  leet  defixrts  ivhbout  giv'mg  ver£iV,  the  fteward  flull'tin* 

him.    8  Rep.  38.  b.  per  cuf.  cites  Uib.  Intrat.  in  Amercement  in  Debt,  fbl.  149. 

Br.  Fine  £  4-  If  any  of  the  jury  give  their  verdi^  to  the  court,  h^t 

tcmprrt.    *^^   ^^^  ^'^  agreed  of  their  verdift,  they  may  be  fincd^   43 

32.  cites         AlT.  I  O.J 
S.C. 

r  447  1        [5*1'^  ^^rfp^fh  ^  the  defendant  pleads  the  releafe  of  the  plaintiff 
he  (hall  not  be  fined  to  the  king,  becaufe  this  is  not  any  confeffioa 
f? »;  ^      of  *e  trefpafs.     1 1  H.  6.  29.] 

cord  with  fati&faAion,  which  is  not  a  denial  of  the  trefpafs,  the  defendant  fhall  not  make  fine ;  fer 
where  the  defendant  f>/f^>iis  in  bu^^  there  the  king  (hall  not  hare  fuie;  but  iXNs/ra  of  a  rekjfc  mdt 
after  vcrd'td*    Br.  Fine  for  Contempts,  pi.  41.  cites  4  E«  4*  29. 

6.  Vouchee  comes  by  covin  of  the  demandant,  and  therefore  be  was 
attached,  and  confefied  it,  and  made  fine.  Br.  Fine  for  Contempcs^ 
pi.  54.  cites  22  E.  3.  Fitzh.  Voucher,  pi.  133. 

7.  Bailiff  convi6icd  for  diftraining  vi  U  armisj  where  la  rtttt 
was  arrearj  or  the  like.,  fhall  be  fined ;  othcrwife  if  the  lord  himfeif 
•was  fo  convidled ;  for  Non  ideo  puniatur  dominus  per  redecn^ 
tionem.     Br.  Fine  for  Contempts,  pi.  48.  cites  30  AiH  28. 

8.  Kjury  was  put  in  a  houfe  to  treat  of  the  iil'ue;  the  i2tb  man 
went  away  J  and  could  not  be  found  \  and  upon  informing  the  comt 
thereof,  another  was  fworn  and  added  to  the  other  11,  and  when 
the  1 2th  came  he  was  awarded  to  prifon,  and  made  fine.  Br. 
Fines  for  Contempts,  pi.  53.  cites  34  E.  3.  Fitih.  Office  of 
Court,  pi.  12. 

A  juror  was  9.  Jurors  were  fined  half  a  mark  each  for  taking  money  after 
indiaed  for  /j^^/>  yerdi^l  given,  though  no  agreement  was  made  ft>r  it  bctore« 
wtli  /V*     Br.  Fines  for  Contempts,  pL  31.  cites  39  Aff.  19, 

hnn  t;  f'uifint  artdto  deliver  a  ihiej  inSded  of  felony  y  aud  the  juror  was  fined  to  the  king*  Br.  Fines  6r 
Contempts;  pi.  33,  cites  40  AIT.  43. 

xo,  Ltri 
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10.  Lord  of  a  leet  m^tde  2l  fine  of  40  s.  becaufe  his  Jleward  took  Br.  Fine 
indi£fmeni  of  the  d^ath  of  a  man  in  his  leety  which  did  not  belong  to  ^^^  ^^n- 
his  leet,  and  fo  incroached  upon  the  king ;  and  alfo  took,  indifi-  36?  s.'p. 
ment  of  robbery  at  D.  where  there  is  nofuch  vill  in  this  county^  but  cites  31^.7.    * 
in  another.     Br.  Fine  for  Contempts,  pi.  49.  cites  41  Aff.  30.         »• 

11.  If  one  be  by  mainprife  and  fails  at  the  dav,  and  the  main-  S.P.whefc 
pernors  come  by  capias  or  voluntarily^  they  (hall  be  fined.     Br.  Fines  I" If  1!^^"^ 

for  Contempts,  pi.  I.   cites  2  H.  4.  14.  againft  the 

defendant,  but  in  fuch  cafe  tlie  mainpernors  Ihall  not  be  condemned  in  the  fum  ;  but  otherwifc  if 
tbey  %\^e  fecurity  for  the  fum  in  demand,  as  upoa  iflue  upon  cap.  ad  fatisfaciendum  or  the  like. 
Br.  Fine  for  Contempts,  pi.  57.  cites  ix  H.  6.  31. 

12.  One  was  mainpernor  for  the  defendant  in  appeal  j^  death,  and 
Hit  defendant  did  not  come^  and  exigent  upon  procefs  itiii^d  againft 
the  mainpernor,  whereupon  he  rendered  himfelfand  made  fine,  and 
had  a  fuperfedeas;  quod  nota.  Br.  Fine  for  Contempts,  pL  xo. 
cites  8  H.  4.  7. 

13.  One  who  offered  himfelf  to  be  pledge  for  another  ySr  the 
peace y  fwore  he  could  expend  /^os.  a  year^  and  upon  another  exami- 
nation confejfed  he  could  expend  but  20  s.  a  year,  and  i^'as  fent  to  the 
Fleet  till  he  had  made  fine ;  quod  nota.  Br.  Fine  for  Contempts, 
pi.  20.  cites  7  H.  6.  25. 

14.  In  treCpTSfijfeveral  were  condemned^  and  the  plaintiff faid  that 
one  of  them  was  in  the  hall^  and  prayed  to  have  an  officer  to  brin^  hint 
in  J  and  had  one,  who  upon  thejhewing  of  the  plaintiff  arrejied  JV.  Ni 
at  wbofe  requeft  he  tarried  with  him  till  he  had  a  writ  of  privilege 
out  of  B.  R.  and  then  he  carried  him  to  C.  B.  but  the  court  was 
up  before  his  return  thither,  and  then  he  let  him  go  at  lorge\  out 
per  cur.  he  is  not  chargeable  as  for  an  efcape,  as  a  (heriff  fhould 
be  that  takes  a  man  by  writ,  becaufe  he  has  a  prifon  to  keep  him 
in,  and  the  writ  afcertains  the  perfon  whom  he  is  to  take,  whereas 
here  he  was  informed  only  by  the  party  without  any  record,  ^nd 

.if  the  party  when  he  comes  into  court  will  den^  his  being  the  [  448  J 
fame  perfon,  they  ought  to  let  him  go,  though  they  know  him  to 
be  the  fame  perfon,  their  knowing  him  being  not  as  judges  of  re- 
cord ;  but  they  were  of  opinion  that  the  cryer  fliould  be  fined  for 
his  delay  and  demeanor.  Nota.  Br.  Fine  for  Contempts,  pi.  4. 
cites  33  H.  6.  55. 

15.  Uz  felon  reads  as  clerkj  and  ^Hc  arch-deacon  or  ordinary  re-  s.  P.  for  he 
fufes  hiniy  he  (hall  be  fined.     Br.  Fine  for  Contempts,  pi.  7.  cites  ^^?^  J"*^5c 

oj   I-f   A     jn  *         *      *  of  him  but 

^4  n.  Q.   49.  ^  thejuftic€!s 

arc  his  jadge«.  Br.  Fine  for  Contempts  pi- 43-  cites  9E.4.  28.  '  '  Ibid.  pi.  37.  S.  P.  .ind 
citct  S.  C— — S.  p.  and  fo  for  admitting  felon  as  clerk  who  is  not  clerk.  Ibid.  pi.  17. 
ekes  S-  C. 

i6.  A  juror  mzde  fine  to  a  year's  value  of  his  land,  becaufe  But  the  de- 
he  appeared  and  was  challenged  and  tried  in^  and  made  default  JJI^tpf,,^^ 
when   he  Jhould  be  fworn,     Br,  Fine  for  Contempts,  pi.  28.  cites  pain  mnft  ' 

36  H.  6.  27.  e  at  tl>c 

^  prayer  of 

the  party,  and  not  otherwife.    Br.  Fine  for  Contempts,  pL  42.  cites  4  E.  4.  35. 

.17-   If  the  Jberiff  or  his  bailiff  ferves  a  writ  every  man  is  bound 
to  atd  him^  and  this  by  the  common  laW)  and  if  tbey  do  not,  being 

L  1  3  requei^ed 
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^ccjucfted  by  tjie  fherifl^  they  (hall  be  fined;  as  if  the  (hcriff  r/- 

qurres  thm  to  take  a  feloriyirA  they  fefiife,  they  ihall  make  fine. 

BJTt  Fine  for  Contempts,  p!.  37.  cites  3  H,  7.  i. 

S.?.  andf9       18.  A  juror  that  eats  and  drinks  before  the  evidence  be  fuUf 

*^bTiS!f"    P'^^">  (haJl  be  fined;  fo  if  he  cats  or  drinks  in  the  Boufcbcfat 

vcrdia  °*^'  ^^  ^^^  ^^y,  ^^  agreed  of  their  verdidt,    Br.  Fine  for  ContcmptSi 

given.  pi,  25.  cites  I4  H.  7.  30. 

Ibid«pK6i. 

cites  36  H.  6.— — D.  55.  b.  pi.  10.  Trin.  35  H.  &  S.  P.  as  to  eating,  &c  adnaitted.  Ow-  ^ 

Trin.  30  Eliz.  in  C^Uton's  c^Tjb  fuch  jarors  as  had  eat  were  fined  51. 'and 'committed  to  toe 

Fleet.  ■ 

Sav.  93.  pi.       ig.  The  homage  at  a  court  leet  time  out  of  mind  had  eic&d 

anlafTudK-  ^  ^'^^Mr»  a;l(l  beqaufe  J;  S.  wu  ik^d  according  to  tbi  cufim  for 

ed  good*      ^ti  ^^xt  y«ar»  and  refufed  to  take  the  oath,  and  d^parted^  in  dc^^ight 

of  th^e  courti  the  fteward  fined  him  5I.  suid  refolveci  epofLaod  dbat 

widiout  ariy  af&ering.    8  Rep.  38L  Trin.  30  £Uz.  (^!d.  Griefle/9 

cafe. 

20.  A  fin^  aJTefi^d  by  a  fteward  ix>  a  court  le^t  fpr  na<  co^iig  t» 
court  and  doing  fuity  is  not  warrajitable  without  a  prefenJtnunt  ibai 
he  ought  to  dofuit  at  court ;  but  in  fuch  cafe  he  mail  radier  be 
amerced  than  irned.  Fpr  Anderfon  faid  that  for  fuch  offenca  at 
are  within  the  conusance  of  the Jleward  as  judgey  and  of  whicl^bc 
hath  the  view,  he  may  afleis  a  nne ;  but  not  of  others  \inleis  pre- 
jented,  &  non  qonfVat  to  the  fteward  if  cefid^^nt  or  not,  or  what 
caudb  he  had  for  his  abfence.  Cro.  £.  241.  pi.  2,  Trin.  SjEli^ 
C.B.  Hall  V.  Turbet. 

21.  If  the  tem^it  or  defendant  rcli&a  verificatiom  cognojdtoc' 
tionenty  he  ihall  be  fined  for  his  fidfity^  8  Rep.  6p^  a*  Mich.  6  Jac, 
in  the  Exchequer  in  Bee^her's  cafe. 


(Z)     In   wiiat  Adions  a  Man  fhall  h»  fined  hf 

Judgment. 

^r.  Fine  for  [  i.  ^  Man  (hall  not  he  fined  in' zn  Judita  querela.     12H.  f 

Contempts,  uJl     T  c    K  1 

pLx!;.  cites  *5-   ^.J 

i&  H.  4.  6.  and  15.  S.  P.  by  Hull  clearly .«•— 2  And.  1^0.  S.  P.  Arg. 

r  4.4.0  1        [  2.  In  an  action  upon  thefiatutt  of  MarUhri^t  for  driving  m, 
dijirefs  into  another  country^  the  defendant  {hall  be  ranfomed  (which 
K^-     admits  that  this  0^1  be  fined.)     3oAfl;38.] 

Br.  Trcfpafsi  pi.  255.  cites  S.C.--\-2  Inft.  106.  S.P.  as  of  a  thing  done  againft  the  peace— 
|tr.  Fine  for  Coatenipts»  pl«  3c.  cit^  30  All.  2S.  but  it  is  mifprioted  and  fhoold  be  (3S.J  and  fo 
are  the  other  editions. 

Br.  Fine  for  T  3.  In  an  ajfift  of  a  rent^  if  the  tenant  \>c  found  guikf  of  a£f» 
Contempts,  ^^  with  force^  by  reafon  of  a  refcue  made  by  him,  without  vi}f 
s.c,    ^  .^'  armisy  he  ihall  be  fined,  though  this  be  not  ¥rithin  the  ftaOitc^ 

S.P.  ia  jf-    33  H,6.  20.  b.] 
/Hiff)  [gene* 

rally  as  it  feems  s]  bnt  otherwife  if  the  diiTeirin  be  found  without  force ;  for  there  l/to  AmB  be  qp2y 
anaerccd;  (pr  the  ivnt  of  <i^e  docf  aot  (acption  vi  &  armis^  but  injulU  ^  ijnc  judicia  difleifivit 

4  !»•!»• 


£  4*  10  £.  I.  Rot.  F^niuip  Memb.  9.  Fine  t^ken  for  not  pro- 
fecuting  an  appeal,  &c.] 

5.  He  who  is<  outlawed  upon  indiAment  of  trefpafs  at  the  fuit  of 
the  king,  ihail  make  fine  and  ranfom.     Br.  Utlagary,  pi.  37.  cites 

2%  Aff.  47- '         ' 

6»  A  man  (hall  be  |ii>e;d  In  m^iffUnance.  Br.  Fine  for  Con- 
teippts,  pi.  2f .  cites  ^9  H.  6.  4, 

7.  Jufliciis  of  trefp(^fs  lie«  without  vi  &  anmsy  and  therefore 
fine  ihall  not  be  maae  there ;  contra  in  writ  of  trefpafs  vi  &  armis. 
3r«  Fine  for  (^oiitempts,  pi.  52.  cites  8  £,  4.  15*  per  Littleton. 

8.  In  ^0  warranto  if  a  man  makes  default,  whereby  iiTues  ve* 
nire  facias,  and  he  makes  default  at  the  day,  the  liberty  (hall  be 
feifed  for  ever ;  per  C^efby.  But  he  held  that  no  capias  pro  fine 
(bould  ifliie,  becaufe  non  conftat  whether  he  had  it  by  right  or  by 
wrong ;  but  by  Choke  J.  it  fliall  be  intended  now  that  he  had  it 
\y  wrong,  fuijce  Ive  dpes  not  come  to  fbew  h/s  title,  and  therefore 
capias  pro  fine  (hall  ifllie.  Quaere.  Br.  Fine  for  Contempts,  pi.  23. 
cites  15  £.4.  7. 

9.  In  a(%ions  in  which  the  offence  ishtppofe4  witbforce^  or  in  A- 
ceit  of  the  court^  if  the  defendant  confejfes  the  aHion  at  the  firft  day^ 
yet  he  fhall  be  fined  and  imprifoned;  for  his  appearance  and  con- 
leffion  is  a .  manifeftation  of,  and  no  fatisfaAion  for,  his  ofFence. 
8  Rep.  61.  b.  Mich.  6  Jac.  in  Beecher's  cafe. 

10.  The  defendant  was  outlawed  upon  an  information  for  fe*^ 
ducing  a  young  gentleman  to  marry  a  young  tuoman  of  a  lewd  cha* 
raHer^  ^xA  fined  5000/.  ,  It  was  moved  that  he  could  not  be  fined 
Vpon  the  outlawry,  becaufe  in  iriiid^meanor  the  outlawry  does  not 
enure  as  a  convi<S^ion  for  the  offence,  as  it  does  in  felpny  or  treafon, 
but  2iSt  %  convi^op  of  the  contempt  for  iiot  pleading,  which  is 
punifhable  by  a  forfeiture  of  his  goods  and  chattels  \  and  if  he 
might  be  fined  now,  he  muft  be  fined  again  on  the  principal  judg-  . 
ment,  and  it  vrs&  held  irregular.  2  Salk.  294.  X  W*  &  M.  B.  K. 
The  King  v.  Tippin. 

1 1.  After  a  capias  utlagary  returned  uqh  inventus^  die  court  may 
fct  ^fine  upon  the  party  abfent.  Cumb.  36.  Mich.  2  Jac,  2.  B.  R. 
Xhp  King  ,v.  Whitaci^e. 


(A.  a)  For  what  Caufcs  a  Man  £hall  be  fined;      [  450  ] 

r  X*  T  N  an  ^(^Qn,  if  a  man  denia  his  deed^  and  this  is  found  againil  ^r. 

A  him  by  verdia,  he  ihall  be  fined  for  his  falfity^  and  the  ^^n'^'^.g. 
trouble  to  the  jury.  Co.  8.  Beecher,  60.  *  33  H.  6,  54.  b.  curia,  cites  1 1  ii/ 
t  9  £.  4*  24.  D.  3  E.  6.  67.  XQ.  admitted.  7, 8  El.  245.  65.  t  34  4-  55-  s.P. 
H.  ^.  *o- adjudged.^  ^  X^^^z' 


45°  amercement^ 

f  Br.  Fine  for  Contempts,  pi.  3.  cites  S.  C.  &  S.  P.  agreed.— Br.  Amercementi  pi.  $^  cites 
33  H.  6.  50.  .iccordingly.— — Fitzh.  Fines,  pi.  16.  cites  33  H.  6.  accordingly. 

•f*  Fitzli.  Fines,  pi.  25.  cites  S.  C  accordingly. 

i  Br.  Fine  for  Contempts,  pi.  3.  cites  S.  C— Fitzh.  Pledge?,  pi.  3.  cites  S.C. 

He  who  effnies  the  deed  of  bis  ancefioTy  which  is  found  agaioft  \\\m^ /ball  bt  amerced ;  but  if  it  W38  Hi 
own  deedy  \\t  Jhall  be fimd.  Br.  Amercement,  pL  5.  cites  33  H.  6.  50.  But  where  a  man  inti 
his  own  diidy  fo  that  he  is  cnnvi^cd  of  it,  and  awarded  to  prifon  for  the  denying,  there  he  (hall  Dc*  hc 
amerced ;  for  where  a  rouii  fliall  be  imprifoDed,he  (hall  pot  be  amerced.  Br.  Amercement,  pi. 
17.  cites  II  H.  ^.  55. 

See  (G.  a)  [  2.  So  in  an  aftibn  of  debt^  if  the  defendant  pleads  the  acquHtan^ 
In  this  cafe  'f  ^'  plaintiffs  and  the  plaintiff  denies  it,  and  this  is  found  for  him 
and  the  cafe  by  verdift,  the  defendant  {hall  b?  fined  for  his  faljityy  as'wellasif 
above,  hc  he  had  denied  his  own  deed,  q?  tt.  6.  54^  b.  ^uria.  Ca.  8. 
^^^1     Beecher,6o.]  ^3  54- 

imprifoned ;  bat  in  either  cafe  if  after  his  plea  he  conf-Jfes  the  mattery  he  (hall  be  amerced  only ;  for 
ttic  judgment  is  only  upon  the  confeiVion,  and  the  plea  is  waived.  Br.  Amercement,  pi.  5*  cites 
33  H.  6.  50.— Br.  Fine  for  Contempts*  pi.  3.  cites  S.  C.-~-Fitzb.  i-ine^i  pJ.  16.  cites  S.C. 
Sc  S.  P.  per  Prift^t ;  quod  fnit  cpncefliim,  by  the  prothonotaries. 

In  debt  the  dfftnd.mt pkadeA  the  plaintiff's  rcle.tfe,  and  the  plaintiff  denied  it  to  be  his  deed,  and  it 
vas  fcfwtd  Na(  his  deed.  The  judgment  was  Quod  fit  in  mifcricordia,  and  not  Quod  capiaiur ;  bat 
all  the  juAices  and  barons  held  it  well  enough,  becaufe  //.  was  the  deed  of  another  which  he  pleaded; 
fo  that  though  it  be  falfe,  he  (hall  not  be  imprifoned  j  but  o;herwifc  where  he  denies  his  own 
deed;  and  judgment  affirmed.  Cro.  £•  844.  pi- 31.  Trin.  43  Eliz.  in  the  Exchequer-chamber, 
Walker  V.  Hancock,. 


As  where 

an  attaint         iv  ' 


[3.  If  a  writ  abates  through  the  default  of  the  plaintiff  bimfdfy  be 
.    r        xiiJl  be  fined.     yiAi^.qA 

n>r,rus  from  ^    •  r  •  /»         7  r  y    -      » m  1  />       1  •        'f 

thefir/i  re-  [  4.  As  if  a  Writ  aoatcs  for  that  the  plaintiff  or  defendant  is  nufr 

eordinthe  nant/d,  the  plaintiff  (hall  be  fined  j  for  this  is  his  own  fault.  3^ 
^^Iff!'     Aff.  9.  adjudged.] 

this  being  his  own  default  be  (hall  be  fined.  But  per  Shard,  it  is  otherwife  if  it  be  not  by  his 
own  default.  Br.  Fine  for  Contempts,  pi.  30.  (bis)  cites  54  AIT.  pi.  9.  but  it  feems  mifprinied 
for  (34  Air.  pi.  9.)  and  fd  are  the  other  editions. 

*  Br.  Fine  [  c.  If  the  plaintiff  be  nonfmt^  he  fhall  be  fined.  ♦  34.  Afll  0. 
Z^-      adiuledtAff..!]         ^   ^  ...      34       V 

pi.  30.  (bis)  cites  S.  C.  &  S.  P.  accordingly.  f  Br.  Appeal,  pi.  74.  ekes  S.  C*— 

Fitzh.  Corone,  pi.  219.  cites  S.C. 

r^****  "^  [  6.  If  a  writ  abates  for  want  ofform^  the  plaintiff  fhall  not  be 
^Foi.  azo.^  -fined.     34  Aff.  9.  For  this  is  not  the  fault  of  the  plaintiff.] 

Br.  Fine  for  Contempts,  pi.  '^o.  (bis)  cites  54  Aff.  9.  per  Shard. ;  but  feems  mifprinted  for  34 
Alf.  9.  and  fo  arc  the  other  editions. 

r  4  C I  1       [  7.  5tf  if  a  writ  abates  yir  want  of  matter  in  law.     34  A(L  9.] 

Br.' Fine  for  Contempts,  pi.  30.  (bis)  cites  54' ACT.  9.  by  Shard,  but  Ihould  be  34  A(E  9.  and  lb 
are  the  other  editions.    ' 

Fitzh.  Co.  [  8.  In  an  appeal  of  mayhem  againfl  feveral^  \S  fome  af  them  are 

iS^'^'c^tcs  fo'-ind  guilty,  and  l\it  plaintiff  prays  judgment  againfl  them,  and  r<- 

S.C.  ac-  Unquijhes  his  fuit  againfl  the  refl,  he  fliall  be  fined  for  his  not  pro- 

cordingiy.  ceeding  againfl  the  reft.     22  Aff.  82,  adjudged.] 

^   'Br. 

Appeal,  |>1.  6p.  cites  S.  C.  ■   x 

9.  If  one  denies  his  tally  of  debt/ealed,  he  fhall  not  make  fine  as 
he  fhall  upon  denying  his  deed.  Br.  Fine  for  Contempts,  pL  51. 
cites  4  E.  2.  Fitzh.  Fine  115&  ii6. 


^■- 


r 


amercement;  45* 

10.  If  a  man  at  ajufticefeat  makes  ofaHe  claim  by  claiming  more 
than  he  ought,  he  fhall  be  fined  for  fuch  falfe  claim.  4  Inft.  297. 
cap/73,  cites  8  E.  3.  Itin.  Pick.  fol.  15.  Lane,  fol.  64. 

11.  For  all  contempts  done  to  any  court  of  record  again/1  the  ^om^ 
mand  eftbe  king  by  his  writ  under  his  great  feal^  the  offender  fhall 
be  fined  and  imprifoned,  As  in  Quare  non  admifit,  Quare  incum- 
bravit.  Attachment  upon  prohibition,  &c.  8  Rep.  60.  a.  in  Beect^er^ 
cafe,  cites  19  £.  3,  Qj^^  non  admifit  7.  23  £•  3.  22«  26  £.  3. 
25.  20  £.  2.  Corone  233.  Standf.  132. 

12.  But  when  the  tenant  or  defendant  fe  retraxit  or  recejjit  in 
contempt um  curia^  this  is  not  any  contempt  againft  the  command 
of  the  king  by  bis  writ.     8  Rep.  60.  a.  b.  in  Beecher's  cafe. 

13.  In  appeal  of  mayhem^  by  which  he  lojl  his  hearing^  it  appeared 
upon  examination  that  he  is  not  maimed,  but  can  hear  very  well, 
and  therefore  (hail  be  fihed  for  his  falfe  appeal,  Br.  Fine  for  Con- 
tempts, pi.  12.  cites  8  H.  4.  21. 

14.  If  the  defendant  in  replevin  claims  property  falfely^  and  this  be  Br.  Retnni 
/bund  in  a  proprietate  probanda,  he  (hall  be  fined  and  imprifoned.  <ieBnc£,pl. 

3x?-       cl  i^     ^         1        \  '^  TT  •  io3.  cite* 

r.  Fme  for  Contempts,  pi.  14.  cites  11  H.  4.  4.  s.  c.  ac- 

15.  But  otherwife  where  Tifervant  claims  property  for  his  mafier^  cordingiy. 
^nd  the  property  is  found  againft  him,  there  the  mafter  (hall  not  r — ^^• 
be  fined.     Br.  Fine  for  Contempts,  pi.  14.  cites  11  H.  4.  4.  u,z^\?\^, 

cites  S.  C.  accordingly.— Ficzh.  Proprietate  Probanda,  pi.  i.  cites  S.C.  that  the  defendant  in 
replevin  claimed  the  property  to  be  in  his  mafter»  whereupon  a  writ  of  proprieta'c  probanda  "wa* 
awarded  as  it  wgs  faid  ;  and  Huls  faid,  that  if  the  property  be  found  in  the  plaintitf,  the  defendant 
ihall  be  finedi'&c— -r-S  Rep.  60.' a.  in  Beecher'^  cafe^  S.  P.  t^at  he  fh;^!  t>e4&ned  and  io^- 
prifoAed. 

16.  In  replevin  the  defendant  avowed  for  damage  feafanty  and 
found  for  the  avowant,  and  upon  a  Returno  habendo  and  an  Averia 
^longata  returned,  aiid  a  Withernam  awarded,  the  plaintiff  pn 
brijiging  the  money  into  court  prayed  ftay  of  the  Withernam ;  but 
the  whole  court  was  clear  again(^  it,  becaufe  the  plaintiff  having 
ejfoigned  the  cattle^  which  is  a  contempt^  ought  to  pay  a  fine,  and 
ailefled  a  fine  accordii^ly,  and  then  the  plaintiff  had  his  prayer. 
2  Le.  174.  pL  211.  Mich.  29  &  30  Eliz.  C.  B.  Anon. 

17.  If  two  are  fighting,^  Tini  others  are  looking  on^  who  do  not  en-  S.P.  ac- 
4eavour  to  part  them,  and  one  is  killed^  the  lookers-on  may  be  in-  c"|^dmgiy, 
dieted  and  fined  to  the  king ;  per  Popham^  quod  Yelverton  con-  cap)  7*  ^fjat 
ce^t.     Noy50.  Wilburn's  cafe.  ifthofethat 

are  prefcnt 
ivl}en  any  man  is  fiain  do  oot  their  belt  endeavour  to  apprehend  the  manflayerj  they  (hall  be  fined 
aud  imprifoned. 

18.  In  debt  by  an  executor ^  the  defendant  pleaded  a  releafe  of  the 
tejiator  made  to  hlmfelf  hut  found  againji  him^  and  judgment  in 
mifericordia.  Error  was  brought,  becaufe  it  ought  to  be  a  capi- 
atur,  he  having  pleaded  a  falfe  deed.  [No  judgment  or  opinion  of 
the  Courtis  mentioned.]  Cro.  J.  255.  pi.  12.  Mich.  8  Jac.  B.R, 
Gyhfon  V.  Harbottlc. 


(B.  a) 


#5?  ^u^pcmm< 


ptefetibcs  a 
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(B.  a)    Tp  whoiUj  ^d  how  tbe  ]Pinp  m^y  be  m* 

pofed. 

[  i«   T  P  a  man  be  indi/fidfor  extorthn  in  bis  cflke  f/  laiSftif 
*  Jbirijff^  aiicf  found  guUty,  yet  he  cannot  he  fined  to  thefarij 

grieved  in  any  Aim.     HM.  i  x  Car.  B.  R.  Bru^den's  cafe,  in  a 

^ Writ  of  errqr  i;pon  a  juclgment  at  the  feffions  at  Sanon,  and  die 

iJli?i.  judgmcntvrevened  per  turiam,  hecaufe  the  judgment  was  to  reniier 
•f  the  treble  dama^e$  to  the  party  gneved^  mis  not  being  upon  any  faaitc 

courtythis    that  warrants  it,!  *         •    *     ~  -  •  ^^  - 

comt  of        ' :  ^    . 

King's  Bencb  c^noCipake  ai/y  tft^atim  of  U,  per  Coke  :}nd  XMcpi^S^  J-  l)tf  pQ^Mcb^i^  '^ 
fltherwife  where  the  fCatute'  does  not  prefcrihe  a  certain  fum,  but  (ays  tiiat  it  ^al|  |ie  Miir  (t* 
vaiwy  or  in  focb  maoner.    6.0II.  Rep.  19^  Pafdi.  13  Jac.  B.  R.  The  Kin|  v«  Wraj. 

If  fines  ^re  z.  Fuifis  ^flfid  in  court  by  ju4gpient  upon  an  i^immtmy  cuh 
ff^^^^9'  not  be  afterwards  Qualified  or  nuUgated^  Cro.  C!ar»  25i.  PafcL 
fc^ns,^thc  g  Cjj^  B.  »•  The  Ring  v.  Sir  Ja,' Winfffidd  &  al^ 

B.  R.  is  to  judgfi  of  tbesn>  whether  fct  with  or  without  caiiie,  and  to  mitigate  tbtqi  when  inpoM 


cxceflively'.    Vent.  3^6.  P^fcii*  31  Car*x.  B.K.  Anon. 

A  fiheW&r  to  be  tAfxIttte^  and'nbt  conditional ;  and  therefore  a  fine,  nnle(i|  fitch  a  thine  be  4qm 

TuturO|  IS  void ;  and  ^y  common  laiy  a  fine  for  mm^refairin^  of  highway  was  f  for  the  dc^vk  b 

C  repairing  the  highway,  nnd  ought  to  be  abfoluce  \  but  by  alaie  Aatute  the  ^ne  is  to  go  towsrds 

ihe  repair,  p<sr  Hc^t.    12  Mod.  \i%,  Mich.  1 1  W.  3.  Anon.  *  In  cajeii  flwi# 

aot  be  repaired  by  fucb  a  tun«l    See  Keiyng*s  Rep«  34. 


BOt 


•  Theim.  (C.  a)  Imprifonmepi:.  Caplatur.  Againft  what 
SSl^ft^"'  ^f{;^^f  Judgment  fhall  be  quod  c^piatur. 

all  cafes  is 

hiitiubl^  [h  IF  an  infwt'  be  pkmuffi  iu  4fn  attaint^  and  this  is  bmii 
haimuU  againft  hin^  by  vecdid)  he  11^  bcimpi^ifoiied.  ^A£il 

if  he  offers  his  fine  hs  ought  to  be  delivered  imoiediatelyy  and^  the  king  cannot  joftly  retaiB  tjs 
\vi  prifon  after  the  tine  ton^pr^t^  9r>  Imjip^pmept^  p|.  100.  cite;  ^  a$  dctfrmined  in  yas^ 
inetit  anno  z  M.  i.  ■  The  attjr.nt  was  upon  oath  paifed  ^gaiuA  his  fathfr.  |fr.  lifiprifonmcn^t 
pi.  64.  cites  S.C.— — -Fitzh.  Imprifooment,  pi.  10.  cites  S.C. 


Fitzb.  Im-       [  2.  And  the  imprifonment  (hall  not  be  pardoned  •/ cwfu  30  A£ 
aV     18.  adjudged,] 

10.  cites  S.  C.  accordingly^        Br.  Imprifonment,  pL  64.  cites  S.C.  that  the  infiutt  was  adjnf^oi 
to  prifoQ. 

Br.  [3*  If  ^n  /^o/  ^m^i  oTt  afpdolj  and  this  is  rioted  becaoft  k 

Amerce-     does  not  lie  during  bis  in&ncy  (admit  this  lo  be  law)  ytl  be  ih^B 

el^citT]'     not  be  imprifoned.    41  Aff.  14.]  ' 

S.  C.  but  that  is  that  he  was  amerced,  bat  it  was  pardoned  hy  bis  nonage.— Fitilu  Age»  pL  Jh 
cites  S.  C.  but  is  as  to  his  being  amerced. 

I  453  3       H  4«  If  stn  in/ant  be  attaintid  of  a  dijffii&i  in  an  aiEfe^  tbe  jodg- 

incfll 


ametcement* 


*        ^    <^       %.#•«. 


mcnt  (hill  be  *  Quod  capiatur,    43  Aff.  45.  adjudged.    Btd  dus  •?r.  Im- 

fliaIlbct/^tfrAafrfo/f»«fyJ.    43  Aff.  45.  adjudged.}    ^  '  K'pU 

3^  ekes  9  AfiC.  7.  coQtra  that  an  io^uu  difletfor  with  force  fliaU  not  be  imprifooed.— — t  Bjr-  Im<< 
prifonmeat,  pi.  55.  cites  S.  C.  per  cur^  becaufe  he  is  an  infant««»-Br.  Coverture^  pi*  4^3*  «^e$  $.  G» 

[5.  Ill  an  aff^  agahft  harwi  and  fimi.'i  if  ^^ftmt  be  rjtcfiped  Br.lmpri^ 
t^  the  default  of  the  baron^  ^  pleads  in  bar^  and  acknowUges  an  ^°^^PV 
ifier^  and  the  demanduit  t^s  ijue  upon  the  bar^  an^  tUs  vs found  ^f^ 
fpT  the  demandant,  the  tenant  flum  not  be  impnioiied  for  this  con-  corJirigciy, 
fcffion  of  an  oufter.  becaufe  (he  is  a  feme  covert    37  Aff»  i.  ad«-  ^  ^^^ 

•   1     J  T  '  .      •"    ^  the  l^aroa 

ioned,  though  before  the  default  he  and  his  feme  pleaded  in  bar ;  lor  his  plea  was  waVed  by  hit 
dsfaoit,  and  therefore  by  award  they  both  went  quit.— Fitzh.  Imprifonment>  pi.  a.  cites  S.  C. 

In  affife/riavf  uvtri  was  found  dijfnfir  nuithfiret  aad.  armi%  and  (Mire(Dre*ih0  l^as  comm'^ted  tO 
(riibn.    Br.  Injpnfonmcnt,  pi.  45.  cites  x6  A£D  7.— -Br.  Covfrture^  pU  36. 'cites  S. C. 

'    [6.  If 'ai  feme  covert  be  found  guilty  of  a  trefpafs  before  the  covets*  Br.lmpri- 
/«r^  flie  (hall  be  imprifoned.     22  Aff.  87.]  -  ^3*^^ 

S.C.  and  the  feme  was  imprifoned,  but  nothing  is  mentianed  there  of  the  trefpaft  bein^  befori 
the  coverture. 

-  ^amt  pttJM  agaitifi  the  harw  andftme]  and  therefore  they  were  amerocd  aqd  taken,  and  fo  fe$ 
/cifrrpvrr/taHenandana^ced.    Br.  ^ercement,  pL  9.  cites  ^1  £.  3.  26.  .    .      ■     .\ 

[7.  If  a  bijbop  be  attainted  of  a  trefpafs  againji  the  peace  he  (hall  I>-  1}S\  fr 
««^  be  taken  as  another  man,  becaufe  he  is  a  pi;elate,*  29  E,  3.  SrYh^"*^^ 
4^-]  E.  3.  '30: 

5.  p.  accordingly.-— Ibid.  pi.  99.  Trin.  r4Eliz.  S.  P,  adjudged.— »S.  C.  cited  Arg.  Mo.  76^ 
"— '/ftfoijir  by  the  hijbop  of  Herefvrd^  who  was  lumfuiied^  by  which  he  was  take.n  \  quod  nota«  B^ 
Impriibnment,  pL  32.  cites  6  AIT.  5* 

[  8»  But  It  feems  if  he  be  attainted  in  a  pr/tm^nire  upon  27  £.  3. 
the  iudemcnt  fliall  be  Quod  caDiatur)  &c.  fpr  this  ii  ekprefilj  given  , 

by  me  ftatute  again/l  all  men.    Dubitatur.  36  Ei  3.  7.  b.j 

[  0.  In  an  attachment  upon  a  contempt  againfl  a  prior  for.  refufing  %r.  'imc\* 
to  admit  the  vadelet  of  the  king  to  a  corody  if\it  be  attainted  thereof  fonraen.tt 
he  (hall  be  imprifoned.    Dubitatur.  38  Aff  22. ]  ?^7^  Aff, 

32.  hot  feenns  mifprinteil,  and  that  it  Ihould  be  (aa.)  as  in  Roll.*-*— Upon  a  pihil  ^e,Civ:ned  agunt} 
a  prior  capias  was  denied,  butv there  they  (aid  that  upon  reicous  or  cootecnpt  returned  it  l^es.  Mq. 
7^B.  Arg.  cites  ay  K.  8.  at^—^-And  that  in  trefpafs  a  Nihil  was  rerume4  a^ainftapriqr,  where- 
upon a  capias  was  prayed ;  fed  non  allocatur,  becaufe  it  is  ^  nanqe  of  dignity,  andprpfufn^^  tha(  lip 
!&s  aflets  in  another  county.    Ibid.  Arg.  cites  7  H.  4*  a. 

[  10.  If  a  bijhop  be  attainted  in  a  writ  (jfoyer  and  terminer  for  Attaint  by 
burning  ofhoufes^  the  judgment  (hall  not  be  Quod  capiatur.    20  Aff.  ^^^  ^ifir 

atMJiaied^  and  therefore  was  taken ;  quod  nota.  B^.  InjpnfoAiQfit^ti  pL  ^a.  tite^  ^  Aff.  5.  ■  ■ 
Fitzh.  Judgment,  pL  215.  cites  S.C*  '      ' 

[11.  If  a  priorefs  be  attainted  in  an  afjife  of  a  £Jfeifin  agamjl  het  Bi.  Impri- 
iBo^  i&<i  Ihfi  iMl  be  imprifoned    40  Atf.  i6.J  S^^rc'tea 

•  S.C.—-^Ibid«  pL  93.  cites  S.C.  accordingly. 

[12.  If  a  baron  of  parliament  Tdc  found  a  dijjiifor  with  force  in  an  ^^^'  ^* 
affife,  the  judgment  againft  him  ihall  be  Quod  capiatur,  HiU4  23  EL  ^^O'  ^^'  '^ 
3.  R«  the  Lord  Stafford's  cafe,  adjudged  and  affirmed  in  a  Mnit  of  [  ^cj^  ] 
wor.l 


454  Smetcement. 

Lord  Stafford  v.  Thynne  S.  C.  adjudged  and  affirmed ;  for  ir  is  upon  a  diffeifin  ft  nad,  to  v.hkh 
cafe  a  fine  is  given  by  theftatute,  and  no  perfon  beint;  exempt  therein,  ir  (hall  hind  n  noblcmmas 
^rell  as  any  other.  And  for  a  contempt  a  capias  lies  agaiiift  a  nobleman,  and  this  fine  is  for  die 
coDCempt  to  the  law. 

r  — ^■■'  "^  [  I3«  So  in  debt  upon  an  obligation  againft  a  baron  of  parliament, 
Fol.  221.  if  the  defendant  pleads^  Nm  eJlfaSium^  and  the  iffue  is  found  againft 
^  '*>^'*  ^  him,  the  judgment  againft  him  (hall  be  Quod  capiatur.  Tr.  39  EL 
'  CrcE.  50  V  B-  R.  between  the  Earl  of  Lincoln  and  Flower,  adjudged  in  a  writ 
PI.26.S.C.  of  error.! 

adjudged  -* 

and  afiirmcd  in  error ;  becaiife  upon  this  plea  found  againft  him  a  fme  is  due  to  the  queeoj  and 

none  Ihall  li^ve  privilege  againft  her,  and  therefore  a  capias  pro  tine  well  l.es. 

S.  P.  Br.  i2(..  In  affife  two  were  foMi^A  dijfeif or s  with  force  andarm^^ 

ment  pT  ^^  ^^^  ^^^  ^^  infant  of  iS  yearsj  therefore  he  was  not  awarded  to 
45.  ciEes  prifon,  but  the  other  was  awarded  to  prifon.  Bn  IxnpriibniDent, 
>6  Aff.7.—  pi.  ^2'  cites  14.  E.  3.  18. 

^.  p.  Br. 

Covenure,  pi.  36,  cites  16  AiX  7, 

The  baron  j^.  In  trefpafe  of  ^^/i/ry  againji  baron  and  feme^  Ae  fern  wnf 
Smrifoned^  found  guilty  and  the  baron  ?iot^  and  therefore  the  feme  was  impri- 
for  his  foned  and  the  baron  not.     And  note,  that  in  every  cafe  offrrcit 

f^me,  nor  \vhcre  any  force  is  found  in  trefpals  vi  iff  armis^  falfe  iraprifonrocnt^ 
poralpT'  ^^  afnfe,, the  judgment  (hall  be  Quod  defenJens  capiatur;  for  he 
niQiment      fhall  be  imprifoncd  for  a  fine  for  the  kiHg.     Br,  luiprifooaieat, 

Yorhis  pi.  CO.   citeS  22  Aff.  87. 

feme,  nor 

for  her  default.    Br.  Imprifonment,  pi.  xco.  (bis)  cites  43  £.  18. 

Affife  16.  An  infant  fliall  not  be  imprifoned  for  pleading  a  falfe  deei 

againft  an     ^^  Imprifonment,  pi.  62.  cites.  28  Afl:  10. 

I'/fuw/  who  *^  '   *  • 

fiiadi  I'litt  KiJKcy  by  (Utii  iv'ttb  ajiran^ttj  which  paffcs  againft  him  by  proof  of  witneflfes  or  the  Uk^ 
he  (hall  he  impriToned,  per  Babhiugton  and  Marten,  hecaufe  the  Ji^tute  is  gcnaal znd  does  mx  ex- 
cept '^n  infant ;  but  Pafton  conti'a;  for  an  infant  (hall  not  futfer  corporal  punifhment  ky  ftat*i 
unlefc  infant  be  cxprcfled  by  name  in  the  flarute.  Br.  Imprifonment,  pL  101.  cites  3  H.  6. 51. 
Jud;:meTit  was  given  againft  an  infant  quod  capiatur,  whereupon  error  was  brought,  and  this  *» 
affigned.  Willhims  [.  faid  ihat  there  is  no  cafe  in  law  to  warrant  fuch  judgment  againft  an  xn&BC, 
i^u)d  capiatur  furj'js  only  in  the  caje  of  felony)  And  the  whole  court  agreed  with  him  herein,  Uut 
this  is  a  clear  error,  and  for  that  reafon  the  judgment  was  reverfcd*  Buift.  172.  [but  mifiMS*' 
162.]    Trin.  9  Jac.  Daby  v.  Holbrooke. 

Br.  Fines  j^^,  Pg^ne  brought  appeal  of  the  death  of  her  hufiand^  and  the  harm 

teroptr^"  ^^^  brought  into  court ^  and  the  feme  appofed  if  he  was  not  her  barooi 
pl.  11.  cites  wYiO  faid  that  Jhefuppofed  he  had  been  dead^  where  in  hBt  he  was 
S.  c.  alive,  by  which  (he  was  imprifoned  for  her  falfe  appeal,  and  the  ba- 

ron went  at  large ;  for  it  feems  that  he  was  not  of  covin  with  the 
feme  in  bringing  the  falfe  appeal.  Br.  Imprifonment,  pL  io6.  dtes 
8  H.  4.  18. 

18.  A  mayor  and  commonalty  who  are  attainted  of  difieifin  witk 
force,  (hall  not  be  imprifoned,  becaufe  they  are  a  corporatioo.  Br« 
Imprifonment,  pi.  95.  cites  2J  £.4.  13.  a  14.  per  Pigot. 
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(D.  $)     Who  iliall  be  imprifoned. 

[l.  TN  an  a£li(m  upon  the  ftatute  of  Marlbridge,  y»r  driving  a  Br^Tref- 

^   dlflrefs  out  of  the  county^  if  the  defendant  jujiifies  as  bailiff  paft>pl'»5^- 
t9  y.  5.  and  pleads  a  fpecial  jujlification^  and  this  is  adjudged  againjf  gee  (X)  "~ 
him^  he  fhall  be  imprifoned;  tot  though  he  juftifies  as  bailiff,  yet  pl.i.  S. C. 
it  is  not  proved.     30  Aff.  38.  adjudged.] 

[2.  But  it  had  been  otherwife  tfj,  S.  whofc  bailiff  he  was,  Br.  Tref- 
hd  been  party.     30  Alt  38. J  l^f'll^ 

[3.  If  an  attaint  be  brought  againji  one  who  was  not  party  to  In  aitaiac 
Aefirfi  recovery^  he  (hall  not  be  imprifoned.     8  H.  4.  23.  b.]  /X^'^ni 

was  received)  and  maintaxntd  the  f.rfi  oxthy  and  it  vr2,s found  ngAnJl  him,  j^  he  was  not  cotnpnittedl 
to  prifoD.  Br.  Imprifonment,  pi.  41.  cites  14  AIT.  2.—^  Rep.  60.  a.  in  Beechei-'s  cafe,  S.  ?. 
cites  14  A(&  2.  42  £•  3.  26.  b.  9  £.  4.  33. 

V 

[4.  If  an  attaint  be  brought  againji  a  feme^  tenant  in  dower  if  *  Br.  At- 
the  pojjeffion  of  her  hujband,  upon  a  recovery  by  her  hujband^  if  fhe  ^^sx!^ 
maintains  the  oath  or  not,  and  this  is  found  againji  her^  and  the  Fitz.  At- 
jury  attainted,  yet  fhe  (hall  not  be  imprifoned,  becaufe  fhe  is  not  tf»"^»  P'-  5*- 
the  perfon  that  recovered.     *  41  AIT.  18.  adjudged,  40  Aff.  20.  ^^^^ttliHTh 
adjudged.]  i>Mron''!^4 

fcffKf  which 
paOTcs  asainft  them,  they  (hall  be  amerced  and  imprifoned.  Qnod  nota.  Br.  Imprifonment^ 
pL  5.  cites  4X  £.  3.  26. 

[  5.  But  otheriuays  it  had  b6en,  if  it  had  h^Qn  found  againji  the  *  Br-  At- 
party  himfclf  who  recovered  in  the  firft  aftion,  if  he  maintained  the  ;?jni»P^^^ 
oath  in  the  attaint.     *  41  Aff.  18..8  H.  4.  23.  b.]  s  P.Br.i;^ 

.  '  prifonment, 

pi.  74-  cites  S.  C.  But  contra  if  his  heir  or  an[2gnee  maintain  the  oath  who  were  not  parties; 
per  Mowbray  J. 

•  [b.Soif\it  had  not  maintaiiud  it^  hut  had  made  default^  and  the  Br.  Attaint, 
jury  aftcr.had  been  attainted.     4 1  Aff.  18.  admitted.] .  pl.  80.  citai 

[7.  In  trefpafs  againji  baron  and  feme^\{  th^  feme  he  found  Guilty  Br.  Impri- 
and    the   baron   Not.  guilty,  the  baron  fhall  not   be  imprifoned.  i"onment,pl. 
22  Aff.  87.  adjudged.]  53CitesS.C. 

[  8.  In  trefpafs  againfl  baron  and  feme,  if  the  feme  be  found  *Brlmp"- 

Guilty,  and  the  baron  Not  guilty,  the  baron  fhall  not  be  impri-  ^"dtesscl' 

foned.     *  22  Aff.  87.  adjudged,     antra  iMich.  15  Jac.  B.  R.  in  -.Sec(C.'a) 

t  Wood  and  Sutcliff's  cafe,  by  the  clerks.     Trin.  4  Jac.  B.  R.  P^-  ^• 

Rot.  376.  between  J  White  and  Halfe,  adjudged  in  a  writ  of  error  pt  1%!^. 

upon  a  judgment  in  banco,  where  it  was  in  an  adlion  of  battery  and  the 

againji  baron  and  feme^  and  the  baron  found  Not  guilty^  and  the  '^"^^  *'"•"• 

feme  Guilty^  the  judgment  was  Quod  capiantur  as  well  the  baron  joipM"!' 

as  the  feme,  becaufe  the  baron  is  party  to  the  atlion^  and  ought  to  Hales  v.  ' 

pay  the  fine  of  the  feme.     Pafch.  11  Car.  B.  R.  between  \  Mayow  White,s.c, 

and  Coclcftott,  per  curiam,  refolved  in  a  writ  of  error  upon  a  amf'llffif^. 

judgment  in  banco,  .in  an  ejeSione  firmae  againft  baron  and  feme  5  eti  in  error 

but    the  judgment  reverfed  for  another  caufe.      Pafch.  11   Car.  though  it 

Mich.  14  Car,  B.  R.  between  Browii  and  Clugg,  in  a  writ  of  er-  j;;'^^!^^'*^ 

;  ror  *       '    ' 
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fhouia  haye  ror  upon  a  judgment  in  the  Marihalfea,  and  the  (irft  judndttiC 
»rfcricor.  2i^f"™^^  as  to  *  this.  Intratur  Pafch.  14  Car.  Rot.  325.  Contn 
^ta  only  Cor  Mich*  3  JaC.  B.  R*  between  AnOiam  and  Shaftfburjr.  j 

the  baron. 

And  Mann  the  fecondary  Ifiewed  the  court  that  fo  it  was  a«ijudged  in  the  Sxdxqucr  Cfianbtf 

in  error  of  a  judgment  in  thi«  court. 

H  Cro.  C.  406.  pi.  5^  ^r  C*  ^  ^v^-  afligned  for  error ;  but  it  was  anfwered  on  the  odier  fid^ 
that  the  judgment  ought  to  be  Qaod  capiantur,  that  it  is  only  for  the  fine  to  the  k|ng|  and  th« 
jm^rifonmenC is  oaly  till  the  fine  is  paic^  and  the  hiron  ouglit  to  pay  it;  for  the  rame  c^niiot; 
and  to  prove  this  hfc  cited  a  precedent  in  B.  R.  Trin.  4  Jac.  between  Lewis  avd  Wbktea  iir 
judged  in  point>  gnd  affirmed  in  error.  And  Broom  the  ifecondary  Taid  that  all  the  pteceocots 
are  fo>  and  the  judgment  was  affirmed  as  to  this  point;  but  on  another  error  affigned,  it  wa 
reverfed.— "'Cro.C.  513.  pi.  8.  Mich.  14  Car.  B.  R.  in  battery  againlt  ba^on  and  fcme>  for  tec 
teiy  by  the  feme, .and.  found  againfl  them,  it  was  refolved  that  the  capiatur  ihould  be  agaipft  tbs 
baron  only  ;  and  the  clerk  of  the  crown  and  fecondary  informed  the  court  that  fo  were  all  the 
precedents!  though  the  wrong  is  done  by  the  feme  only. 

♦  See  (M)  £  g.  In  an  a£tion  of  Mt  agaln/l  baron  andfenuy  upon  an  MgOf 

ttllhli  ^  ^'^^  ^f  '*^  ./^  before  coverturey  they  plead  Non  efi  faStum^  and 

Aotostliere.  this  is  found  agairfi  them^  both  fhall.be  imprifoned,  fcilicet)  the 

f  Cro.  E.  baron  as  well  as  tne  feme  j  for  the  baron  it  guilty  of  afalfe  ienial 

3S1.  pi.  34*  of  thie  deedj  (which  is  the  caufe  of  the  imprifonment}  as  well  a 

BaXfi  *c  ^^^^'-    ^^^^*  15  Jac-  fi'  R-  in  *  W^>^  *n^  SMtcKlPs  cafe, 

Kill.  37  per  curiam  and  the  clerks ;  and  this  was  faid  by  G.  Croke  that  ft 

^^»2jjn  the  ^^j^  fo  adjudged  3  Jac.  in  Bddock's  cafe.  Hill.  37  El.  31.  in  Ca- 

c^r^^*^  mera  Scaccarii,  between^  Sa^and  Bardoife,  adjudged  in  a  writ  of 

1C.&S.P.  error  for  the  reverfal  of  the  Srft  judgment     Intratur  Mich.  331 

and  judg-  j^  £1^  Rot.  4.70.  between  +  Bardolf  and  Perde  and  his  wife,  (it 

^rfcd'ac-  ^ems  as  if  Ais  was  the  fame  cafe  before-mentioned  in  37  EL 

^  where  the  firft  judgment  was  that  the  baron  ♦  fit  in  mifericordiai 

«  Fol.  laa.  d'^d  that  the  feme  capiatur)  and  this  was  reverfed,  becaufe  it  wai 

u.  -yi-  ■!  not  that  the  baron  and  feme  capiantur.J 

cordingly.— Mo.  704.  pL  981.  S*  C  in  the  Exchequer  Chambery  adjii^^ed  acoofdinslf^" 
S.  C.  cited  Roll.  Rep.  294.  as  adjudged  accordingly,  and  Coke  Ch.  J.  faid  it  is  a  ftraogcaiiib"-' 
S.  P.  accordingly,  and  fo  in  Crefpafs  done  by  the  feme  dum  fola,  both  (hall  be  taken  for  the  to  » 
to  which  the  prothonotaries  agreed.  Het.  53.  Mich.  %  Car.  C.  B.  Johitfdn  v.  WiUiaim*-— -  ^  '• 
by  Djer  and  the  clerlu^  Dal.  39.  pi.  ix.  4  Eliz.  Anon,  held  accordmgly  }  and  the  cafe  in  UeL5> 
feems  only  a  tranllation  of  Dal. 

10.  In  replevin  the  attorney  of  the  defendant  Jball  gage  irfi- 
verancej  and  Jhall  find  furety  thereof  or  fliall  go  to  the  Fleet.  Br. 
Imprifonment,  pi.  78.  cites  i  H.  7.  li. 

(£.  a)    III  what  Anions  and  Cafes  the  Judgment 

may  be  Quod  capiatur. 

««« (P;  ■)  [  1.  T  N  ah  aj^fe  againji  tbree^  if  they  zrt  found  dij^tforsy  and  th^t 
^n  Im-  ^^  ^^  ^^  ^v  ^^'^  with  for ce^  yet  all  (hall  be  imprifoncd* 

prifonment,  2  Ed.  3.  43.  adjudged.] 

pi.  40.  cites 

12  AIT  33.  S..P..— <-Ficzh.  Imprtfonment|  pU  22.  cites  S.  C.  &  S.P.  acGordiogl^r*'— ~-S.  P*  Bb 

Imprifonment,  pi*  30.  cites  2  AfT.  S.  Brooke  fays  the  reafon  feems  to  be,  becaufe  i»  t^cH^ 
^i/baU  ht^riaKipalf  and  none  accclfory. 

•  Br.  Tm.  f  2.  .In . ».  affifcc  if  the  Unant  he  attainted  rf  a  £J}fi/m  vfUh 
^i!u!^^'  f^^h  hq  Ihan  be  mprifoncd.    ♦  17  Aff.  14.  adjudged;    23  Aif. 

Ik 
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h.  adRudged     4  24.  AK  1.  adjudged;    t  2  Afl^  8.  ;idjudged.  S.C.biit 
^2£3.3'43-4Judgcd.]        .    '    '  '^       L%S. 

— Fitzh.  ImpriibnmeQCf  pit  9.  dees  S.  C.  but  not  S.  p.— ^Br.  DlITeiror,  pi.  40.  cites  S.  C.  buc 
S"*  P^  dues  not  appear.  f  It  feems  this  fhoultl  be  24  AC  3*  that  plea'  being  the  very 

9;  P.  witich  pf.  z.  is  not*  *   1  Br.  Imprifonxnent,  pL  30*  cites  S.  C  whicli  fee  at  pi.  x. 

fupra,  it  being  S.  P.  of  that  plea.  See  (F.  a]  pi.  9.  S<  C.  ^T^'^^^  Iftiprifoamcnty 

fi  22.  oiteff  1  £.  5.  bat  is  SL  P.'With  pi .  r.  fapra. 

[3.  K  an  stffife,  i(  6k  tenant  be  attainted  of  a  Biffetjiii^  ht  fliaH  6e  Bn  Impn* 

S.C  bot  S.  P.  does  not  clearly  appear*  See  (F.  ^  pU  7.  ind  the  notes  theffe*  ■■  ■  Fitz.  Im« 
prifonment,  pL  x*  cites  S.  C.     . 

He' who  is  tatainitd  as  Jtjfeifor  in  affife  fhall  be  imprifoned,  and  if  it  bt  found  thai  be  carried  awaw 
lie  gatdSf  this  is  attainder  with  force  without  more»  and  the  court  ex  ojuio  ought  to  infUre  of  t£g 
Jerct,    Br.  ImpHfonihtoe,  |d«  8f.  Cites  xx  H.  4. 15*  17. 

r  4;  77f4ugi  it  be  witboitt  force.    27  Aff  30.  idjudgiwt]  Bnlcipri- 

.  .        fonmcnt,plf 

J9.  cites  S.C.  &  S..P.  adntltted«^i>— But  8  Rep.  59.  b.  in  Beecher^  cife  fay^,  that  where  tlie  di0eiriii 
a  witbqyit  force^  he  fliall  only  be  amerced ;  for  tfie  writ  of  aiTife  makes  no  inention  of  vi  ic 
aroMs;  but  ii^u(^  St  Me  judicio  diireifivit.-^— 1£  Ind.  13.6.  S.  P.  but  the  court  ex  officio  ought  to 
enquire  of 'die  fdrcci  though  if  they  do  not  it  is  no  error,  as  has  been  adjudged* 

"         ■  ■  ♦  •  ♦ 

.  f  5.  In  an  aj/tfe  of  nufancey  if  the  defendant  ht  found  guilty^  he  *  Br.  tm* 
fliall  be  imprifoned.    ♦  32  Alt  2.  adjudged..    Contra  f  19  Afll  6.  SJ^S^pL 
admitted]  68.  cites 

S.  C.  ac 

<Jrtifi^ly.— ^FitEli.  XfTife^  pi.  XO9.  cites  S.  C.  accordingly.— f  Br.  ImpriTonnaenty  pL  50. 

I 

[  6.*  But  if  a  man  Be  attaiijtfcd  of  a  nufance  upon  a  prefentment 
at  the  Juit  of  the  kingy  he  fhall  not  be  imprifoned.  19  Aif.  6.  ad* 
judgidl 

.  [  7-  In  an  aMe  by  tenant  hyftdtute  jnerchant^  if  the  tenant  he  at^ 
^inte^  of  a  £jeiftn  wUhforcey  he  ihaill  be  imprifoned.   43  AiT.  9.} 

r  8.  In  an  affife^  if  the  tenant  by  his  plea  does  not  deny  his  oujter^  ^n  Aflifc,  if 
Aough  he  be  zHt^tJqund  a  diffeifor  without  force^  yet  he  fliall  be  ^^^^^ 
imprifoned.     28  AfT.  15.  adjudged.]  a  pUa  u 

'         .  •       ..  ^umcb  am 

^Jicr  is  not  dfenud^  which  palTcs  agalhft  him,  he  fliall  be  imprifoned,  though  he  doa  not  cmftfi  anf 
^fer,  and  he  who  confcffei  an  ovficr^  and  the  liTwe  ii  found  againfi  inm,  fhall  be  imprifoned.  Br. 
^pntoamenXf  pi.  90.  cites  28  Afll  15.  and  33  AH,  6. 

r  9«  //f  all  actons  of  trefpajs  general  qudre  vi  bf  armts^  if  tK'e  Hob.  1 80. 

defendant  be  found  guilty  the  judgment  fliall  be  Quod  capiatur,  §|'c^l£g^  P^ 

Trin.  I  jf  Jac  between  Wheatly  iiid  Storie,  adjudged  j5er  totarii  forifjuds-* 

curiam  in  a  writ  of  error  at  Serjeants  Inn.     Vide  the  iaoie  cafe,  mentbe 

Hobarf  s  Reports  242.]        ,  ^.^i^''- 

fhaU  be  fined^and  ioapriibn^d  ^  £oc  to  every  fine  imprifunmen^  is  incident,-  and  always  wbeu  fhd 
judgment  is  Q^od  defend^n^  c^piatiic^^tbis  if  as  mi^ctv  ^  to  /ay  Quod  capiatur  qubufque  fineoi^ 
Kcerit.  %  Rep.  jj.  b.  per  pftr^.  .WiAh..  ^  Jac.  in  Beecber's  cafe,— 7S.  P.  Br.  TrefpafSj.pl.^  125., 
cites  19  H.  6. 8.  -  — S.  P.  Br.  Imprifonment^  pLao.  cites  19  H.  6.  8.-^Br.  Fine  for  Contempts 
pL  22.  ckcs  S*  C. 

[10.  In  trefpafsyjS  litii  plaintiff  declares  that  he  levied  a  plaint  in.  Hob.  r8o. 
London^  and  upon  pirocefs  y.  S.  was  arrejled  by  a  ferjeant,  and  tnat;  ^'qI^     , 
the  defendant  vi  (^  armis  refcued  him^  per  quod  he  loft  his  debt,  and  g  Rep.  59, 

upcaf  Nor  guifty''phsapded  it  i^f/mnd  fot"  tie  pldintiffy  th^  judgment  h.s.  p.  j« 

hereupon  ^^^' 
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hereupon  oi^ht  to  be  Quod  defendens  capiatur ;  for  though  the 
nature  of  the  action  is  properly  an  aftion  upon  the  cafe,  as  touch- 
ing the  lofs  of  the  debt  of  the  plaintiff,  yet  this  being  with  force  to 
the  ferjeant,  who  was  a  minifter  as  well  to  Ae  plaintiff  as  the 
court,  *  the  aftion  may  be  vi  &  armis.  Hobart's  Reports  242.  be- 
tween Wheatly  and  Stone*] 
Hob.  180.  [11.  Jn  aSiions  oftrefpafs  upon  the  cafcy  if  the  defendant  be  found 

StcsPafch.  g"*'^y>  *^  judgment  fhall  not  be  Quod  capiatur,  but  Quod  fit  ia 
14  Jac.         mifericordia,  Trin.  15  Jac.  between  Spere  and  Stone^  adjudged.} 

Spear*!  cafe> 

9.  C.  adjadged  and  affinncd  in  error.  8  Rep.  59.  b.  in  Bcecher's  cafe,  S.  P.'  accordinglv^— 
If  in  B.  R.  the  bill  be  crefpafs  general,  neither  faying  Vi  k,  armiSj  nor  upon  the  cafe  fjpeci^Iyi  he 
may  ^fe  it  to  either.    Hob.  186.  at  the  end  of  pi.  215. 

Sec  (Z)  pi.  i  12.  In  an  aSfion  upon  the  ftatute  of  Marlebridgeyir  irhing  a 
Br  Trcf^  //j^rWi  out  of  the  county^  the  defendant,  being  found  guilty,  fhall  be 
pafs,pi.255.  imprifoned.  30  AfT.  38.  adjudged,  that  he  fhall  be  laflfomed, 
cites  S.  c.  which  admits,  as  it  feems,  that  he  (hall  be  imprifoned.] 
^*  '^^q\  f  ^3'  ^^^^  aSion  of  debt  upon  the  ftatute  of  i  ^  2  Pb.^  Ma. 
[pL^sk.  is  a  ^^-  ^f  ^y^rejfes^  by  which  the  defendant  {hall  forfeit  to  Ac 
D.  P.J  party  grieved  for  the  driving  a  diftrefs  out  of  the  hundred  5I.  and 

treble  damages,  if  the  defendant  be  found  guilty  the  judgment  ihall 
be  Quod  capiatur.    D.  2£1.  177.  32.  quaere.] 

[  14.  In  trefpafs  contra  pacem  for  trampling  bis  corn^  if  it  be 

found  that  the  cattle  of  the  defendant  efcaped^  but  mt  contra  facem^ 

and  trampled  the  corn,    yet  the  defendant  fhall   be   imprifoned, 

I   — ^-i  -"I  for  he  ought  to  keep  his  cattle  at  his  peril.     27  AfC  56.  adjudged.] 

!•  ol.  223,       [1$.  In  an  aftion  upon  the  cafe  upon  an  ajpempjit^  if  tiie  defoi- 

'  ~w'        daiit  be  found  guilty,  the  judgment  fhall  not  be  Quod  capiatur, but 

Quod  fit  in  mifericordia,     H.  10  Jac.  B.  R.  per  curiam.] 

[16.  In  an  action  of  debt  upon  theflatute  of  ufury^  for  treble  the 
fum  lent,  for  taking  more  than  8  per  cent,  if  the  defendant  be  found 
guilty,  the  judgment  fhall  be  Quod  capiatur,  becaufe  he  took  it 
contrary  to  the  provifion  of  the  fhitute.  Pafch.  17  Car.  B.  R. 
between  Lovell'and  Bidgood,  it  was  fo.] 
So  in  debt  [17,  In  an  adlion  of  debt  upon  the  ftatute  of  2  Ed.  6^or  not  fit* 

aV.^fc  m!  ^^^g  forth  oftithesy  if  judgment  be  given  for  the  plaintifF;  the  jiidg- 
fbr  taking  ment  fhall  be  Quod  fit  in  mifericordia,  and  not  Quod  capiatur,  be- 
more  Uian  caufe  this  is  but  a  debt  given  in  recomperue  of  titbesy  diis  is  the 
J'ftXand  ufual  courfe.] 

f)and  for  the  plaintiff.  The  judgment  being  in  debt  for  non-payment,  and  not  upoa  tbe  ftaCitt* 
ought  tp  be  in  mifencordia.  Cro.  C.  559.  pi.  3.  Mich.  1 5  Car.  B.  R.  North  v.  Wingatew  ■  S.  P. 
admitted,  Arg.  that  in  anions  founded  upon  the  ftatute  of  tithes,  and  other  fuch  flatutcs,  jw^C* 
ment  (hall  be  Quod  fit  in  mifericordia,  but  whether  it  ihould  be  fo  in  an  adlion  on  the  fttfdK 
De  fcandalis  magantum  was  the  queftion  in  the  principal  cafe  ;  fed  adjomntur.  Sic^  23  v  P^  rS* 
Mich.  16  Car.  a.  in  cafe  of  Proby  v.  Marquefs  of  Dorchefter.— •  Lev.  148.  S.C.  fays,  thcowrt 
leemed  to  think  the  mifericordia  fuf&cient,  but  adjornatur.-«-*-Keb.  813,  814.  pi.  90.  S.  C.  »^* 
natuo  but  fays,  the  court  inclined  tliatno  capiatur  is  ever  entered  in  fuch  a^ion  on  the  ftaaae. 

* 

S.  P.  per  [18,  In  a  writ  of  deceit  againfl  the  party  who  recovered  in  s  rtol 

^"'^b^Mkh  ^^'^^  ^^^  the  Jheriffy  if  it  \iz  found  that  no  fummons  was  tnadej  1» 
6  Jac.  in       that  recovered  before  fhall  be  imprifoned.     2  Ed.  3.  48.  b.  ad- 

Beecher*s      judged.] 
cafe,  and 

.that  the  judgmem  ihall  be  Quod  pro  faliicate  Icdcceptiooe  pned*  [y'lz.  curi^  cspiaKvr.—— ^B«  a 
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iftioti'perfonai  thedifceic  Between  party  «nd  part/, -whi{:h  Is  in  tbe  nature  of  a^ion  upon  the 
cafe,  the  defendant  fhall  not  be  lined  and  iroprifoned,  bat  only  amerced ;  for  there  is  no  dtfbeit 

ione  to  the  conrt,  but  to  the  party.    Ibid.  59.  b.  60.  a. 

» 

[19.  So  i(  ^  man  recovers  in  a  writ  of  attaint^  by  vAiich  the  ♦Br.lm- 
flrft  jury  is  attainted,  he  that  recovered  in  the  firft  a£iion  fhall  be  P^*^*^""*.*"^ 

•r   "^     1  -r*  1    •     •         •  I-       A  o   Ti  1.  "^   "^  A/r        T  pi.  13.  CltCf 

impnfoncd.     2  Ed.  3.  50.  b.   *  8  H.  4.  23.  b.   f  SO  Ail.  4. J  s.  c. 

f  Br.  At- 
tairt,  pi.  84.  cites  S.  C.     *■  ■     "8  Rep.  60.  a.  in  Beecher*s  cafe,  S.  P.  cites  14  Alf.  2.  42  E.  3., 26.  b. 

In  aituint  the  grand  jury  p.ifled  for  the  plaintiff^  and  aptnft  the  petit  jury,  and  I  A  ro  1 
jndgmetit  was  siven  that  the  defendant  and  alfo  tlie  petit  jury  capiaatur;  quod  nota  ^  *J^  J 
bene.     Br»  Imprifonnient*  pi.  65.  cites  30  AiL  24. 

[  20.  But  if  a  man  recovers  in  an  attaint  againji  the  terienant^  Br.  Atta/ot^ 
who  was  not  privy  to  thejirj}  rcco'Very^  he  (hall  not  be  imprifoned.  s!'c.^be!!^^ 
8  Hem  4.  23.  b.]  caufehe 

was  a 

ftranger  t«  theafllfe.  ■■  '    'If  he  was  not  party  to  the  firft  record  as  taiani  By  rrfetj/>f,  or  other' 
tertenanty  he  Ihall  not  be  nacd.     8  Rep.  60.  a.  cites  14  Alf.  2.4%  £.3.  26.  b.  9  £.4.  33. 

511.  In  per  qua  fervitia^  if  the  tenant  comes,  and  will  not  attorn 
to  the  plaintiff  nor  plead  in  bar^  he  ftiall  be  imprifoned,  and  fo  he 
was,  becaufe  he  would  not  do  fealty^  and  the  next  day  he  came 
back  and  did  the  fealty ;  and  he  who  could  not  fay  any  thing 
againft  homage,  and  vet  would  not  do  homage^  was  awarded  to 
prifoji,  and  after  he  did  the  homage.  Quod  nota.  Br.  Imprifon- 
ment,  pL  105.  cites  13  E.  l.  and  p'itzh.  per  quae  fervitia.  23. 

22.  Thofe  who  counfel  to  make  a  dijjeifm  with  force^  by  which  Fitzh;  Im^ 
it  is  done,  (hall  be  imprifoned.     Br.  Imprifonment,  pi.  88.  cites  piifoiiment 

i7Afl:  ,4.  fxt' 

S.  P.  accordingly — ^ Br.  Difleifor,  pi.  40.  cites  S.  C.  &  S.  P.  accordingly* 

23.  In  nufance  thofe  who y^^^/ /A^  *  meinor,  which  could  not  •Isatak- 
bc  but  with  force  and  arms,  were  not  awarded  to  prifon  j  quod  *^*"^'*®  j^ 
nota.     The  reafon  feems  to  be,  becaufe  it  was  in  their  awn  foil,  the'thing 
Quxre   if  in  another's  foil.      Br.   Imprifonment,   pl»  50,   cites  upoohim. 
19  Air.  6. 

24.  Where  the  defendant  will  not  gage  deliverance  in  replevin^  Br»  Return 
or  pleads  an  infufficient  plea  in  bar  of  the  gaging  deliverance^  he  (hall  <^2"f/»  P^^ 
be  impriloned.      Br.  Imprifonment,  pi.  79.  cites  20  iL.  4.  11.  per  5,  c. 
Littleton. 

25.  In  confpiraty  agftinft  thofe  who  caufcd  a  defendant  in  afEfe 
to  plead  villeinage  falfely  in  delay  of  the  plaintiff,  by  which  the  writ 
Was  'abated^  they  pleaded  Not  guilty,  and  were  found  guilty,  and 
were  imprifoned.     Br.  Imprifonment,  pi.  58.  cites  26  Aff»  62* 

27  Aff.  12. 

26.  The  petit  jury  who  zre  attainted  in  attaint  (hall  be  takeiit  Br.  Attaint, 
Quod  nota.     Br.  Imprifonment,  pi.  20.  cites  40  Aff.  20,  8^'h.V*^ 

S.  p.— --Ibid.  pi.  ^2.  cites  30  AIT.  24.  S.  P.— — -Ibid,  pi,  84.  cites  50  Air.4.  S.  P. 

27.  In  cmfpiracy^  if  the  defendant  be  attainted,  he  fliall  be  im-  B*"-  Cwifpi* 
prifoned«    Br,  Imprifonment,  pi.  77.  cites  46  Aff.  1 1.  ^^^Ist  c?*' 

•— -S.  p.    Br.  Imprifonment;  pL  89.  cit«t  »7  AIT.  59* 

Vol. II.  Mm  flS.  Th* 


459  ^  dmetcement. 

a8»  The  plaintiff  recovered  in  writ  ofdtceit  agalnft  thejhniffimi 
the  tertenant^  who  recovered  againjl  him  in  pracipe  quod  rcddat, 
where  he  was  not  fummoned^  and  the  iherifF  and  the  defendant  who 
recovered  in  the  firft  a£lion  were  taken.  Quod  nota.  Br.  Im- 
prifonment,  pi.  xo«  cites  50  £.  3.  18. 

29.  Trefpafs  quan  vi  W  armis  pifcat^  Jkit  in  D.  ice  zxAfoiod 

guilty  in  part^  and  in  part  againjl  the  plaintiffy  and  judgment  was 

that  the  plaintiff  recover  Sd*  damages j  and  that  the  defendant  Jballh 

imptifoned     Br.  Imprifonment,  pi.  20.  cites  19  H.  6.  8. 

Br.  Quid  20.  In  quid  juris  clamatj  if  the  defendant  appears,  and  Mnll  net 

inatt  pu'i8.  ^^^orn^  he  fliall  be  awarded  to  priibn  till  he  wUl  attorn.    Br.Im- 

cites  37        prifonment,  pi.  26.  cites  37  H.  6. 

H.  6. 14.  21.  If  a  man  imprifonaUe  bv  the  law  is  imprifoned^  and  jinds 

mainprifey  and  after  makes  default^  capias  pro  fine  (hall  iflue;  but 
<ontra  where  a  man  who  is  not  imprifonahle  is  itnprifonedi  and  gees 
by  mainprife^  and  after  makes  default,  np  capias  Jhall  ijfue.  Br. 
Exigent,  pi.  70.  cites  2  £.  4.  i. 
[  460  J  32.  In  all  cafes  where  a  thing  is  prohibited  hy  any/latutfj  die 
^    _.  offender  fhall  be  fined  and  imprifoned.     8  Rep.  6o.  b.  in  Beech« 

Br.  Fine  ,         r  ^  '^ 

for  con.         ^^  5  C^*«* 

temptsy  pl«  21.  fays  it  feems  that  for  an  offence  againil  any  ftatute,  which  is  a  prohibitioo  in  it* 

felf  that  a  man  (hall  not  do  fuch  an  adl,  the  otfenJer  ihall  be  fined. 

Jnravifh^  32.  In  falfe  imprifonmentj  afffej  icc.  where  the  diffeiftn  i:  found 
w^'Jthc  Vfithforcej  and  fuch  like,  and  dkvays  where  force  is  found  it .  all  be 
plamtiff  had  parcel  of  the  judgment  that  the  defendant  capiatur,  viz.  he  (ball  be 
judgment      imprifoncd  pro  fine  regi  fiend*.     Br.  Judgment,  pi.  65. 

on  Not 

guilty  pleaded.  It  was  afligned  for  error,  becaufe  the  judgment  was  Quod  capianior,  thougb 
there  is  no  vi  &  armis  in  the  writ  or  count,  and  therefore  (hould  have  heea  a  mifeiicordia  noK 
Sed  non  allocatur ;  for  being  an  ofeme  ag.iirfi  aftntuu  law,  the  judgment  is  well  enough ;  and  (o 
arc  the  precedents  in  the  book  of  Entries  56S,  and  judgment  affirmed.  Cro.  J.  631.  pL  4.  HiIL 
39  Jac.  B.  R.  Burbolt  v.  Kent. 

33.  An  action  was  brought  on  the  JlattAe  of  JVinton  aa;ainfi « 
hundred,  and  the  defendants  were  found  guilty  of  part,  and  judg- 
ment quod  fint  in  mifericordia.  It  was  affigned  for  error  tbtf 
judgment  fhould  have  been  Capiantur,  becaufe  die  adion  fuppofis 
that  they  did  it  in  contempt,  &c.  Sed  non  allocatur ;  for  this  is 
only  in  tl  non^feafance^  and  not  in  a  maU^feafancey  and  fb  judgment 
ifaall  be  in  mifericordia.  Cro.  J.  348.  pL  i.  Trin.  la  Jac.  B.  R. 
Oldfield  V.  the  hundred  of  Witherly. 

34.  h.  judgment  was  given  //;  London  before  the  lord  maysr  upon 
the  iratute  5  Eliz,  for  ufeng  a  trade^  whereby  the  demand  was  of 
40  s.  a  month.  It  was  ailigned  for  error  that  the  judgment  wtf 
Quod  efTet  in  mifericordia^  whereas  it  ought  to  be  Qjiod  c^iaoir ; 
and  for  that  and  another  error  judgment  was  reverfed*  Cra  J* 
538.  pi.  5.  Trin.  17  Jac.  B.  R.  Miller  v.  Regem. 

35.  Information  in  C.  fi.  upon  the  Jlatute  5  &  6  £.  6.  ^m- 
grojjers^  and  judgment  was  Quod  fit  in  mifericordia,  whereas  it 
[was  moved  that  it]  fhould  be  Capiatur,  it  being  againft  the  fiatutcg 
Bed  adjornatur.    2  Roll.  Rep.  400.  Mich.  21  Jac.  B.  R.  Anon. 

36.  Judgment  in  battery  for.  the  plaintiff  was  Capiatur.    It  wai 

affigned 
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affigned  for  eitor,  becauTe  the  battery  was  Ufore  the  gnuYal  par-- 
tkuy  and  fo  the  fine  pardoned,  of  \^ich  the  court  ought  to  take 
•notice;  fed' noh  allocatur;  for  the  court  need  not  take  conuiance 
thereof  without  demand  of  the  party,  and  it  does  not  appear  whe* 
ther  he  was  a  perfon  excepted  or  not.  Cro.  C.  32.  pi.  3.  Pafch. 
2  Car.  in  the  Exchequer  Chamber,  Swaine  v.  Roberts. 

37.  16&  17  Car,  2.  cap.  i.  ^ti2£ks^ih2Ltno  judgment  after  verdiSi^  Stetit.A-  , 
confejfion^  by  cognovit  actionem,  or  relifhi  verificatione, ^tf//  he  re^  andjeo-"* 
verjedfor  want  o^mifericordia  or  capiatur,  or  that  a  capiatur  is  en-  fails  (P) 
tered  for  a  mifencordia.  P^*  3« 

38.  S  tsT  6  W.^  M.  cap.  12.  Whereas  divers  fuits  and  actions  in  tref. 
rftrefpafs^  ejeifment^  ajfault  and  falfe  imprifonment  are  brought^  and  \^^^>  *f- 
upon  judgment  entered  the  refpe£five  courts  do  (ex  officio)  ijfue  out  ^"Je'ry^kc 
procefs  againjifucb  defendant  and  defendants^  for  a  fine  to  th/  crown^  there  can 
for  a  breach  of  the  peace  thereby  committed^  which  ts  not  afcertained^  *>?  »«  w- 
iut  is  ufually  compounded  for  afmalLfum  of  money  by  fome  officer  in  ^l^^'^ 
each  of  the  faid  courts^  but  never  ejiheated  into  the  Exchequer ;  ftatut«  £  H 
which  officer^  or  fome  ofthem^  do  very  often  outlaw  the  defendants  for  ^  W.  & 
thejfanu^  to  their  very  great  damage ;  ^iatiff  ^ 

o.  2.  For  remedy  whereof  be  it  enaSied  by  the  king  and  queen* s  to  have  65. 
mojl  excellent  majefties^  by  and  with  the  advice  and  confent  of  the  and  8d.  in 
lords  fpiritual  and  temporaL  and  the  commons,  in  this  pretent  parlia^  coftstopay 

y   /r     111  I  t^   t  t      •        fir  T       /••'f*^/.»*o  much  CO 

ment  ajjembledy  am  by  the  authority  of  the  fame,  that  from  henceforth  the  king 
no   writ  or  writs,  commonh  called  Capias  pro  fine,  in  any  of  the  faid 
fuits  and  aSfions  in  any  ^  the  faid  courts  Jhall  befued  out  or  profecuted  [  46 1  J 
again/I  any  of  the  faid  defendant  or  defendants,  or  any  further  procefs  £    .1^  g 
thereupon  \  but  the  fame  fines,  and  all  former  fines  yet  unpaid,  are  and  Before  this 
fluiU  thereby  be  remitted  and  cUfcharged  for  ever.     Tet  neverthelefs  aa  when 
the  plainti^  or  plaintiff s  in  every  fuch  aSiion  Jhall  ( upon  figningjudg-  tt»«^«  w«s 
ment  therein,  over  and  above  the  tfual  fees  for  figning  thereof  )  tay  {hejudg-* 
to  the  proper  officer  who  figneth  the  fame,  the  fum  of  6  s.  and  a  d.  ment  was 
in  full  fatisf action  of  the  faid  fine,  and  all  fees  due  for  or  concerning  f2".r*J 
the  faid  fine,  to  be  diflributed  in  fuch  manner  as  fines  and  fees  of  this  ^^  ^J^ 
kind  have  ufually  been,  and  not  otherwife  \  which  faid  officer  and  pardonatun 
sffflcers  /hall  make  an  increafe  to  the  plaintiff  or  plaintiff}  offo  much  in  ?°  ^  "  ****"' 
their  cofts  to  be  taxed  againft  the  faid  defendant  and  defendants.  J,°  ^  ^^^ 

ftatoce ;  for  they  enter  their  judgments  there  Nihil  de  fine  quia  remittitur  perftatutum  ;  but  in 
B.  R.  judgment  is  entered  up  without  any  notice  taken  of  the  fine ;  for  the  law  is  .altered  and 
taken  away  in  effect  by  this  flatuce>  and  therefore  not  like  the  cafe  of  a  pardon  \  for  that  does 
not  alter  the  law,  but  excufes  the  party,  i  Salk.  54.  pL  a.  Mich.  8  W.  3.  B.  R.  Linfey  v.  Clerk. 
>  5  Mod.  285.  S.  C.  and  it  being  infilled  that  it  will  be  error  now  to  have  a  capias  awarded  fince 
ihe  a^t  prohibits  the  execution  by  remitting  the  fine^  the  court  was  of  opinion  that  the  capias 
Ihould  be  wholly  omitted.  ■  Comb.  387.  S.  C.  and  per  Holt^  no  mention  at  all  is  now  to  be 
made  of  the  fine,  and  the  court  feemed  to  agree.  Carth.  360.  S.  C.  and  after  debate  the  coui  t 
held  that  no  capiaior  ihaU  be  entered  nor  any  thing  in  lieo  ther»of.<«w»ii  Mod*  104  S.  C.  ac- 
cordingly per  cur. 
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(F.  a)     In  what  Cafes  the  Judgment  fhall  be  Quod 

Capiatur. 

•  See  [  I,  1 N  an  ajfife  for  a  rent-feck^  if  the  defendant  \it  found  a  icj- 

KMiu'7^-^.*  f^^f^^  ^y  ^^^y^^  ^^yy  the  judgment  fliall  not  be  Quod  ca- 

bi  ^'  piatur,  but  only  in  mifericordia  without  any  finding  whether  it  was 
VI  &  armis  or  not ;  for  this  could  not  be  vi  &  armis.  ♦  Other- 
wife  entered  Affife  en  rent  i.  See  otherwife  eniercd  Affifc  in 
office  2.  capiatur  pur  tout  where  difTeifiii  vi  &  armis  is  for  other 
things  in  the  fame  affifc.] 

•  Br.  Im-  ^  2.  In  an  affife  of  a  rent  charge  againft  fevtral  teritnantSy  if  k 
KoS  ^«  f^""?  *a^  ^^^  plaUtif  dijirained  for  this,  and  one  of  the  dcfen^ 
S.  c.ac-  dants  without  confent  of  the  reji  made  a  refcous^  though  the  other 
cordingiy.  ju-^  diflcifoFS  by  the  denier  they  fliall  not  be  imprifoned,  but  only  he 
Amfe/X *  ^^^  °^^^  ^^  refcous.  *  39  Aff.  pi.  4.  t  +0  Ed.  3. 24.  1 40  Aff.  3.] 

3 3 5.  cites  S.  C.  accordingly.  f  Br.  Afllfe,  (il.  x6.  cites  S.  C*  X  Br.  A£fe,  pi.  li 

•ices  S.  C.-»-»Ficzh.  Alfife>  pL  339.  cites  S.  C. 

•  Br.  Im-  [  2*  If  a  man  grants  a  rent  oift  of  land,  and  after,  againft  his  own 
''i!^6!dt«'  ^^^^  dijfeifes  the  grantee  of  the  rent,  if  he  be  attainted  of  this  in  an 
s.c.thathe  affife  hc  mall  be  imprifoned.  29  Aff.  6.  Qusere  contra  •  30  Aff, 
was  not  ad-  33,  adjudged  becaufe  it  is  partly  the  2,^.  of  the  tenant.] 

judged  to 

prifon  as  in  aflife  of  land ;  for  Thoq>e  faid  that  of  land  all  is  his  own  a<5^,  hnt  of  rent  it  is  alfo  ibe 
adl  of  the  tertenant  in  payment  of  it.-— »— Fitzh,  Imprifonnico:,  pi.  5.  citc^  S.  C.  ^fid  S.  P.  by 
Thorpe  accordingly. 

Br.  Impri.  [  ^,,  The  fame  law  where  the  diffeifin  is  of  land  againjl  his  eem 
pTT^cites  ^'^  ^^'^^e  ^^^^^f  attainted  in  an  affife.     40  Aff.  16.  adjudged] 

S.C.  accordingly^  In  Aflife  it  was  faid  that  the  thfetuitnt  l.^fJso  tit  piuimiffot  lifeyo^d  jft--^ 
gut  ted  and  lOtilimied  ftijin  for  ^  yean  to  the  dam.ige  of  4I.  !>y  which  the  f>l,iu.!if  tf  ^^'atd,  andUie 
defendant  was  imprifoned  for  the  dilfeifin  againfl  his  own  deed  :  tor  the  le.^.fc  was  fitr  years*  and 
after  the  ieffor  confirmed  his  eftare  by  dee  J  for  his  life,  and  the  pl.imtifF  was  t:»keti.  Br.  Impfi- 
Ibnmenty  pi*  34.  cites  8  AiC  90.— ^'otiftM  it  feems  if  it  iiaJ  been  ie:ifed  u'.'iZo:*/  tL"d  m  vfrUi^w, 
Br.  Ibid, 

r  462  1  [  S*  ^f  *  ^^^  he.  attainted  of  a  deffcifin  againft  his  trwn  feofmenty 
\  \  r  though  the  feoffment  was  wit  bout  deed^  yet  hc  flull  be  impruoned. 
fo^lm^r    28  Aii;  8.  adjudged  31.] 

pi.  60.  cites  S.  C.  though  the  feu/fment  be  not  fliewn  by  deed.— —Br.  Titles,  pi.  47.  cites  S.  C 

« 

In  Affife  it  [6.  If  a  man  makes  zfeoffimnt  npon  condition^  and  re-enters  wifi- 
U^txiMte^  ««/  performance  of  the  condition,  and  after  is  attainted  of  this  dif- 
mmt  ifrfeoffid  feiiin,  he  (hall  be  imprifoned.  Contra  30  Aff.  34.  adjudged,  but 
tiM  fiaintiff    quaere.] 

tr^0  condition 

and  entered,  and  yet  was  not  imprifoned  for  the  diffcifm.  Per  Thorpe,  the  caufe  was  inafunxfa 
as  it  was  a  feoffhient  upon  condition,  but  if  it  had  been  a  fe'yffmfit  JtmpU  he  fliould  go  to  prifoa. 
Br.  Imprifonment,  pi.  67.  cites  30  Attj4.— Fitih.  Impntonment,  pi.  3.  cites  S.  C.  and  Thorpe 
took  tlie  fame  diverfity  as  above  [but  tncr1>ook  feems  mifprinted  in  adding  aftemardsl  whcfdoR 
he  was  awarded  to  prifon,  Sec. 

Br.  impri-  [7,  In  an  aj/ife  of  a  rentfervicey  if  it  be  found  that  the  tenai^ 
ptT*!  dies  ^^'W^  tbefeigniory  and  diftrained  the  tenant  rf  the  land  for  this 

u/hef^ 


ametcement.  ^6z 

where  he  had  mfcigntory^  and  fo  dtptfed  the  plaintiffs  the  tenant  *^  C.  fjut  ' 
fliall  be  imprifoned ;  for  the  trefpafs  done  to  the  tenant  *  [of  the  ^^^^""^^^ 
land]  was  at  the  fame  time  a  diffeifm  to  the  plaintiff.     43  AIT  9.  thai  he  who 

adjudcrcd.l  is  arnuntcd 

•»      o       J  fordiftrain- 

ing  my  tenant  for  n'nt  without  title,  am!  levies  it  by  iliftrefs  without  title,  and  is  therefore  attaiaC 
in  ailife,  fhall  50  to  prifon,  ind  yet  t:ic  force  was  to  the  tenant  and  not  to  the  plainti/f. 
'*  So  it  is  in  the  Lib.  All.  43.  pi.  9. 

[8.  In  an  affifc  oga'injl  haron  and  feme  ^  if  they  plead  a  bctr  and  r— ^^■^■■^ 
confefi  an  ♦  oujler^  upon  which  bar  the  plaintiff  takes  iffue,  and  *  ^^^'  -*4- 
then  the  baron  makes  default^  and  the  feme  is  received  and  pleads  the        "'~    ^ 
fame  plea  in  bar^  and  the  plaintiff  takes  iffue  thereupon,  and  this  is   ^''-  I^^P"- 
fgund  againfi  the  tenant^  the  baron  (hall  not  be  imprifoned  for  the  p^  eol'ci'tes 
ouft^r  which  he  confciies  in  his  bar,  becaufe  the  ailife  was  not  s.c.and 
taken  upon  this,  but  this  was  \^'aved  by  the  plea  of  the  feme,  fays  that 
37  Aff. *i . adjudged.]  ''^a\^ 

be  imprifoned,  hecaufe  Ihe  was  covert  at  the  time  of  the  confeflion.        See  (C  a)  pL  5.  S.  C.  and 
the  notes  there. 

f  9.  In  an  affifc  againfl  feveral  wh9  are  found  diJfeiforS'^  if  it  be  Br.  Impri- 
found  that  one  came  with  force-,  all  fhall  be  imprifonei     2  Aff.  8.  fonment, 

Adjudged.]  t^:^'' 

Brooke  fays  the  rcafon  fcems  to  be,  becaufe  in  trcff>afi  all  Jhall  be  princi^^lt  and  aonc  acceflbiy. 
Br.  Imprifonment;  pi.  40.  cites.  12  Aff.  33.  S.  P. 

10.  li  guardian  takes  feoffment  in  cuflodia  fua  this  is  difleifln,  and 
be  fhall  be  imprifoned  if  the  infant  will  bring  affife  againfl:  him, 
ajid  the  matter  is  found;  quod  nota.  Br.  Aifife,  pi.  451.  (450) 
cites  8  E.  2.  Itin.  Cane.  Aff.  Fitzh.  pi.  417. 

1 1.  He  who  would  not  fuffer  the  plaintiff  to  dijirainfor  rent  charge 
arrear  was  awarded  diffeifor  with  force,  for  it  countervails  refcousj 
and  therefore  he  was  imprifoned.    Br.  Imprifonment,  pi.  36.  cites- 
9  All'.  7. 

12.  Contra  of  him  who  makes  diffeifm  by  denial  when  the  rent  is 
da/iMnded,     Br.  Imprifonment,  pi.  36.  cites  9  Aff.  7. 

13.  In  affife  the  tenant  jujiijied  by  releafe  for  life  to  the  plaintiffs  Br.  AiTifcy 
rendering  reni  with  claufe  of  re-entry ^  and  that  he  re-entered  for  pl«i9*-«t«« 
non-payment  of  fuch  rent  due  at  fuch  a  day,  &c.  and  the  other  faid    '    ' 
that  the  defendant  firjl  diji rained  for  the  fame  rent^  and  was  pof" 

feffed  of  the  dijlrefs  at  the  titne  of  the  re-entry  ^  and  found  accordingly, 
and  therefore  the  defendant  was  imprifoned  for  the  oufter  con- 
fcfled  ;  quod  ngta.     Br. Imprifonment, pi.  42.  cites  14  Aff.  ii. 

14.  In  affife,  if  releafe  is  found  by  verdift  which  wgs  not  pleaded^   [  463  1 
the  defendant  who  made  the  releafe  (hall  not  be  committed  to  pri« 

fon ;  quod  nota  bene.     Br.  Imprifonment,  pi.  47.  cites  16  Aff.  15. 

15.  In  a0ife,  becaufe  the  defendant  made  difjeifin  contrary  to  his 
^wn  deed  of  releafe  and  confirmation^  therefore  ne  was '  awarded  to 
prifon;  quod  nota  bene.     Br.  Imprifonment,  pU  49.  cites  18 

Aff.3- 

J 6.  The  party  was  committed  to  the  Fleet,  becaufe  he  appeared  And  note, 

hy  attorney^  and  did  not  put  it^  warrant  of  attorney  before  judgment.  *^'  ■"  ^'- 

Br.  Imprifpoment,  pi.  io8.  cites  38  E.  3.  8.  JSiluwl 

to  the  Fleet,  becaufe  he  did  not  tut  in  bis  warrant  of  attorney  for  his  client  before  verdidb    Bir 
Iibprifbaoient,  pi  108.  cites  41  £.  3.  i. 

M  m  3  17.  For 


4^3  SUtttxttmtnt4> 

Br.Corody,       i^.  For  cottton^t  the  party  (hall  be  taken  and  imprifoned }  nota^ 

SaE^iIh-    ®^'  Imprifonraent, pL  6.  cites  44  E.  3.  25-  y- 

18.  /«  every  cafe  where  a  man  JhaU  make  fine  he  jQiall  be  impri* 
foned.    Br.  Imprifonment,  pi.  2.  cites  34  H,  6.  24. 

(F  a.  2)     Upon  what  Plea. 

I.'  yfSSISE  was  adjourned  into  bank  upon  demurrer  afhajlardf^ 
'^  a,nd  the  defendant  at  the  day  would  have  pleaded  releafi^  aod 
was  not  jfufFered ;  for  it  was  not  made  after  the  adjournment^  and 
the  ptaintifF  recovered,  and  notwithftanaing  that  the  deed  of  re- 
leafe  appeared  to  he  faUe^  and  oufter  is  confefTed,  yet  the  defendant 
was  not  imprifoned,  ror  the  juftices  are  out  of  the  county  where 
the  affife  was  brought,  but  Brooke  fays  it  feems  to  him,  that  the 
rcafon  is,  becaufe  the  plea  of  the  releafe  was  not  admitted;  for  die 
juftices  of  bank  upon  adjournment  (hall  give  fiich  judgment  as  the 
juftices  of  affife  ihould  give  in  the  county.  Br*  Imprifonment,  pi, 
54.  cites  23  Aff.  5. 

2.  In  affife,  if  the  tenant  pleaas  jeintenancy  by  deed^  which  p^pi 
€tgainft  hintj  but  be  is  acquitted  of  the  cuffeifin^  and  all  the  reft  pwcs 
agaifift  the  plaintifi^,  yet  he  (hall  be  imprifoned  by  die  ftatute  by 
reafon  of  the  falfe  ifliie  of  jointenancy ;  quod  nota  by  the  ftatute 
de  conjun&im  feoffatis*  Bn  Imprifonment,  pi.  102.  cites  ^ 
E.  3.72. 

3.  In  affife,  becaufe  the  defendant  had  confeflfed  eftate  in  ikt 
plaintifF,  and  pleaded  in  bar  that  which  was  adjudged  no  bar, 
therefore  the  affife  was  awarded  in  right  of  damages^  and  the  de« 
fendant  adjudged  eUJfeifor  by  his  counterplead  and  he  was  taken ;  quod 
pota.    Br.  Imprifonment,  pi.  63.  cites  28  Afll  i. 

^F,  a,  3)     Pleading  falfc,  or  denying  true.  Deeds 

or  Records. . 

S.  T  F  an  infant  defendant  in  affife  pleads  a  falfe  record  or  falfe 
^    deedy  he  (hall  not  be  imprifoned,  by  the  reporter  \  but  quaere 
inde ;  for  to  this  none  anfwered.    Br.  Imprifonment,  pL  37.  cites 
10  Afll  I. 

2.  In  affife  record  was  pleaded,  to  which  the  plaintiff  was  partj^ 
who  denied  ity  and  after  it  wzs  found  again/i  hintj  and  yet  the 

S.  c.  cited  plaintiff  was  not  imprifoned.  Br»  Imprifonment,  pi.  38.  citei 
i^^hj  10  A£  10. 

60.  a.  accordingly ;  for  it  is  not  his  aA  but  the  aft  of  the  court,  and  he  does  not  deny  the  raeori 
abfolutely>  bat  that  non  habetur  tale  recordum,  aod  cites  alfo  16  AfiLi9.*-<— If  ia«t^  4ptf«l 
Ptvot  the  ont  vuehts  tbt  ether  vbo  eriert  and  pbads  recovery  againjt  the  father  6f  the  plaintlf  im  tar,  the 
plainiifffays  that  Nui  tie!  record,  and  the  defendant  has  day  to  bring  it  in,  and  the  defpuLnt  ^  the  daf 
ki  lip  in  bit  record,  yet  the  plaintiif  (baU  not  be  imprifoned  for  the  denying  the  record.  Br*  bi- 
prifbnment,  pi.  4).  cites  1 6  ASL  19, 

3.  He  who  pleads  jointenancy  by  deed  $r  by  finCy  which  pafo 
againft  him,  (hall  be  imprifoned.     Br.  Imprifonment,  pi.  85.  dtcs 

4.  He 


[464! 


« 

Zmacmetit  4^4 

4.  He  who  pUaJs  a  deed  which  is  adjuigei  againft  him  hj  rajure^ 
interlining,  or  other  fufpicion,  (hall  be  tmprifoned,  and  ibail  make 
fine^  ad  well  as  if  it  had  been  found  againft  him  by  jury  or  coa^ 
feffion.    Br.  Imprifonment,  pi.  84.  cites  24  £•  3.  74* 


(G.  a)     Imprifonment  by  the  Court.     Upon  what 
Pleas.     For  denying  his  [or  his  yince/iors]  Deed^ 

* 

[  I,   TF  a  man  denies  his  own  deed,  and  this  is  found  againft  him  *  Br.  Im- 
A    by  the  country,  he  IhaU  be  imprifoned.     *45  Ed.  3.  11.  Pj^^'",';;^'' 
f  23  Ed.  3.  21.  b.  adjudged.     D.  3  Ed.  6.  67.  19.  26  Aff.  5.  s/c.^**^ 
X  34  H.  6.  24.  per  Fortefcuc.]  t  Fitzh. 

JuOgmenty 
pi.  189,  cites  S.  C.  J  Br.  Fine  for  conteinpt»  pL  5.  cites  S,  C— — Br.  Imprifonment, 

pi.  X.  cites  S.  C— — S.  p.  Br.  Imprifonment^pl.  ^.  cites  33  H.  6.  54.    ^nd  if  he  pleads  falCe 
deed,  which  is  found  againft  him  hy  verdi^,  in  thofe  cafes  \m  Jhail  mJtt  jincy  and  fiall  ht  imprU 
fom^d.  But  if  bf  confejjis  tUpleafulfe  btfort  verdiSf  he  ihall  be  amerced^  and  ihsU  not  be  fined 

jior  imprifooed.  Br.  Imprifonmentt  pL  i.  cites  33  H.  6.  54.  and  M.  34  H.  6.  zo.  accordingly. 
Br.  Fine  par  contempt,  pi.  3.  cites  S.  C.  &  S.  P.    For  the  judgment  fhall  be  given  upon  the  con* 
feifion  of  the  action^  and  the  plea  is  waved.— —S.  P.JXhe  d^feudant  flull  be  fined,    %  Rep.  6o« 
in  Beecher's  cafe.— -Sec  (C.  a)  pL  i. 


[  2.  So  if  the  defendant  pleads  the  deed  ^  the  plaintiffin  bar,  and  *  ^r.  Fine 
the  plaintiff  denies  it,  and  this  i^  found  Not  his  deed^  the  judgment  temp^* 
ihall   be  againft   the   defendant   Quod  capiatur   for    the  ralfity.  pi.  3.  cites 


*  33  H.  6.  54.  b.  curia.  D.  3  E.  6.  67,  19.  adjudged.  23  Aff.  11.  s.  c. 
adjudged,  t  26  Aff.  5.  1 6  Aff.  4.  adjudged.]  Jh^l^cit^ 

S.  C.  f  Br.  Imprifonment,  pi.  56.  cites  S.  C.  %  Br.  Imprisonment^ pi.  31.  cites 

S.  C— See  (A.  a)  pi.  2. 

[3.  jSj/f  if  a  man  pleads  a  releafi  in  bar  of  an  obligation,  and  s.  P.Br, 
after  makes  default,  by  \ff\i\c\i  judgment  is  given  againft  him,  yet  he  J^n^^**?" 
^all  not  be  imprifoned,     45  E.  3. 4.']  dt«  45*  k!' 

3. 1 1,  but 
he  (hall  be  condemned  by  default. 

f  4*  So  if  a  man  brings  debt  upon  an  obligation,  and  the  defm^  Br.  impH- 
dant  pleads  his  acquittance,  and  the  plaintiff  confeJTes  it,  he  (hall  not  ^^""^  dtcs 
be  imprifoned  for  the  fuit ;  for  he  never  denied  nis  deed.    Quaere,  s.  c.~  *  y 

45  £.   3.  II.]  This  was 

faid  obiter 
by  Candifby  and  he  concludes  it  with  an  (ut  credo,)  a^d  the  year  book  fays  Qucre* 

|[  5.  If  a  man  pleads  a  deed  of  the  plaintiff  or  his  anceftor  made  to  T  ^  ^  v  1 
the  ancefior  of  the  defendant  who  pleads  it,  and  this  is  found  againft  j;  ^    ^  ^ 
him,  he  fhall  not  be  imprifoned  for  his  felfity,  becaufe  he  could  not  prifon-"*' 
know  whether  this  was  his  deefd  or  not,  oeing  made  to  his  an-  menr,  pL 
ceftor,    28  Aff,  10,    Curia,  Contra  28  Aff,  9.  adjudged.  Contra  *  f'^'^ 
26  Aff.  5.]  bV.  'impri. 

fonment,  pi.  6t.  cites  2S  Af!l  9.  contra,  that  dttd  of  the  anteflcr  of  the  pUintiffmade  to  the  ancfjioit  of 
eht  unant  was  pleaded  in  bar,  aud  it  was  found  falfe^by  which  tho  tenant  w^s  awarded  to  prifon. 
I  B  S.  P.  accordingly,  if  the  tenant  or  defendant  ujti  a  died  made  to  him  or  his  anccAor,  and  pleads 
2:,  ivtd  it  ii  faund  falfcf  he  (hall  be  imprifoned ;  for  there  is  default  in  him,  becaufe  be  takes  upon 
him  to  plead  it  in  the  aOirmacive ;  but  he  who  dsnies  the  deed  of  JAs  anetfi^ry  (hall  not  be  imprifonei.1 ; 
€ontra  of  him  who  dtniti  Ijis  otShdeed,  Br.  Imprifonment,  pi.  56.  cites  26  Aff.  5.  per  Fuich.  ami 
Trcnche.— — Br.  Fine  for  Contempts^  pi.  5.  cites  S.  Q.  axid  (am^  Uiifveuce.— — S.  P.  accordingly^ 
8  Rep.  6o«  a.  in  Qeechcr's  cj^fe. 

M  m  4r  [  6«  If 


4^5 


Amercement. 


Br.  Impru       ^6.  If  a  man  recovers  in  an  ajfife  by  default  againft  A.  whc  rf" 

pL  c6!"citcs  ^^^^^^^^^  fi^<^  ^  certificate  upon  the  releaje  of  the  ancejior  of  the  plain* 

S.C.  but  tiff  with  warranty^  and  the  inqueji  being  taken  by  defauU  fid  Ah 

S.  P.  does  to  be  a  good  deed^  yet  the  defendant  in  this  cerdhcate  fliatt  .  ot  be 

t"h^r*c^£!!I  imprifoncd.     26  AIT.  5.] 

Fitzh.  Judgmenty  pi.  1S9.  cites  23  E.  3.  ii.  That  tenant  in  aiTife  fued  certificate  open  the  deed 
of  the  ancei^r  of  tUe  plaintiff,  which  the  plaincitt'  denied,  and  by  nifi  prius  it  u*as  found  for  the 
tenant,  whereupon  double  damages  were  awarded  to  the  tenant  upon  the  ftatute,  and  that  thi 
f Uintiff  capiatur*  &Q.    Quod  DOta  bene, 

*  Br.  Im-  [  7.  \So\  if  a  man  denies  the  deed  of  his  ancejior^  and  this  is  found 

prifon-  againft  him,  yet  he  fhall  not  be  imprifonecf.  *  26  AIT.  5.  t  34 
^t^citi      ^'  ^'  ^4'  P^'^  Fortefcue;  but  he  (hall  be  amerced,] 

S.  C.  ^  Br.  Imprifohment,  pi.  i.  cites  S.  C,-^— S,  P.  S  Rep.  60.  in  Beecher's  cafe.— 

&  And.  z6o»  S.  P.  accordingly,  Arg*  cites  15  £.  3.v-^^See  pi.  i»  in  the  notes  there.  ■  See  (A a) 
pl«  i>  a.  and  the  notes  there. 

Inaffife  the       g.  In  aflife  the  tenant  pleaded  releafe  of  the  plaintiff  made  to  one^ 

1^ij!i^  ^^  ^^^^  *^  *^^'  ^^  '^  -^^^  fi^^^  ^g^^'ifi  ^^'^  ^^^  therefore  he 
vusfUnicd^  was  imprifoned,  as  well  as  if  the  deed  had  been  made  to  himfelfi 
and  found      Quaere.     Br.  Imprifonment,  pi,  33.  cites  8  Aff.  15. 

|uid  he  was  not  imptifoned ;  f»r  the  deed  was  not  made  to  him ;  and  the  fame  if  it  had  been  nuda 
|fi  bis  anoeftoft    Br*  Imprifonmont,  pi.  39.  cites  1 1  Aff.  ^6« 

9.  A  mayor  and  commonalty  who  denv  their  deed,  which  is  fcynd 
againft  them,  fliall  not  be  imprifoncd,  becaufe  they  are  a  corpora* 
^on,     Br.  Imprifonment,  pi.  95.  cites  21  '£.  4.  13.  &  14, 

10.  Debt  by  an  executor.  The  defendant  pleaded  a  releeft  $f 
the  te/iator  made  to  himfelf  and  upon  Non  eft  fadum  found  againft 
him,  and  judgment  in  mifericordia,  error  was  brought,  becaufe  it 
ought  to  have  been  a  capiatur ;  for  that  he'  pleaded  a  falfe  deed, 
Cro.  J.  255.  pi.  12.  Mich,  8  Jac,  B.  R,  Gybfop  v,  Harbottjc, 


(H,  a)     In  what  Cafes  it  may  be  faved  by  Matter 

fubfequent. 

•Cro.  J.  [  I.  T  F  a  man,  where  his  ozvn  deed  is  pleaded  againft  himypleab 
^  pl.  2.  X  jf^^  eftfa^um^  and  after  at  the  nifi  prius,  or  before  vcrdi^^ 

Clerk, '       -Reli^ia  verificatione  cognovit  this  to  be  his  deed^  he  (hall  not  be  im- 
prifoned,  but  only  amerced.     Pafch.  3  Jac,  B.  R,  between  *  Da* 
r  4.66  1  ^^S^  ^^^  Clerk,  per  curiam,  which  intratur  Hill.  43  £L  Rot  526. 
^  and  there  it  was  (aid,  fo  is  the  common  courfe  of  tife  ^^'^^ 

s.  c.  ac-  Bench  and  Common  Pleas,  Contra  2  H.  6.  B.  R.  134.  cited  D. 
wSr  ^^'-  ^'  ^^'  a^j"^6«^  contra  Co.  8.  Beecher  60.  Trin.  16  Jac. 
mnd  Wi"/      ^*  R*  between  and  f  Waring,  fuch  a  judgment  2&nxA 

liams,  but.  in  a  writ  of  error.  Hill.  10  Jac.  B.  R.  between  Trian  and 
Gaxxdy  e  Beecher,  adiudeed,  and  (aid  to  be  the  coounon  courfe,  whidi  in* 
fc«tehsab-  ^atur  Mich,  10  Jac.  Rot,  556.] 

f  niibu-)  ji  dgmcnt  was  affirmed  in  error.— Nay  4.  Ba^age  ▼.  Clarky  S.  C  ruled  per  cor.  «♦ 
^ordifagly.-.    ,.s.C.  cited  Raym.  195.-— 6.  C.  cited  by  the  reporter  in  bis  remarks.    2  Sawid. 
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191.  and  approved  by  him.  Kelw.  42.  a.  pi.  4.  Pafch.  17  H.  7  S.  P.  per  cur.  accordingly, 

gbitcr.— — D.67.  b.  Marg.  pi.  19.  cites  Pafch.  16  J.  B. R.  Alderman  Piot*s  cask,  which  was 
debt  upon  obligaiioa  in  the  vill  of  S.ilop.     The  defendant  pleaded  Non  eft  fadlum,  but  afterwards 
Reli<5b  verificatione  cognovit  actionem,  and  judgment  was  Iden  in  mifericordia ;  and  upon  error 
broujbc,  S  Repb  6a  was  vouched  that  ic  (hould  be  Captatur ;  but  of  the  other  fide  was  voocbed 
33  H.  6.  54.  e  contra,  and  faid  that  the  precedents  warrant  it,  and  the  court  leemed  tu  incline  that 
In  mifericordia  was  good  enough,  and  ordered  that  precedents  be  fearched,  Sc  adjornatur. 
S.P.  accordingly ;  For  the  ilTue  not  being  tried,  but  the  a^lUm  coofeflfed,  the  ufual  conrfe  is  only 
Quod  fit  in  mifericordia.    Cro.J.  4x0.  pU  11.  Hill.  Hjac.  B.  R.  Afhmore  v.  Ripley.— -Jenk* 
336.  pL  79.  S.  C.  accordingly.— S.  R  .^ccordingly  ;  for  judgment  of  capiatur  is  not  given  for  thor 
delay,  but  rather  for  the  fzlftty,  and  then  when  he  comes  in  before  verdid,  and  confeifes  the 
ti-uth,  he  has  faved  his  fine.     2  Roll.  Rep.  45.  Trin.  16  Jac.  B. R.  +  Gccrard  v.  Warren.-   <    ■  ■■ 
S.  P.  and  upon  error  affigned,  Bcecher's  cafe  was  vouched  that  it  ought  10  be  Capiatur ;  butbecaufe 
Cro.  J.  64.  Devis  v.  Cleik,  is,  rhat  it  ihall  be  In  mife/rieocdia,  and  fo  the  books  vary,  adjurnntur. 
Raym.  195.  Mich.  22  Car.  2.  B.  R.  Morilock  v.  ClHfrleton.*T— Mod.  7^.  pi.  28.  S.  C.  adjornatur* 
—1  Saund.  191.  S.  C.  fays  that  at  the  firft  opening  this  cafe  Twilden  J.  was  ftrongly  of  opiaiaa 
that  it  (boulJ  b»  Capiatur,  but  that  afterwards  h«titavit ;  and  the  reporter  fays  he  beheves  the 
parties  agreed,  and  that  no  judgment  was  given  ;  and  fays  that  the  authority  of  Beecher's  cafe  was 
the  caufe  of  the  doubt,  it  being  there  faid  pofiiively  that  a  capi.itur  (hall  be  entered  ;  but  the  re- 
porter fays,  that  none  of  ihe  b(V)ks  there  cited  warrant  that  opinion,  and  then  proceeds  to  exainioe- 
them  feverally  ;  which  fee  there. 
Raym.  202.  Mich.  22  Car.  2.  B.  R.  Powell  v.  Row,  S.  P.  adjornatur. 

2.  In  maintenance  the  plaintiff  afier  verdiif  for  him,  and  before 
execution,  made  a  releafe  of  all  a^ionSfJiiitSj  and  demarulsj  yet  this 
does  not  difcharge  the  king's  fine,  but  he  was  compelled  to  find 
furety  for  it.  Gmtra  if  the  releafe  had  been  before  verdi£f*  Br. 
Fine  for  Contempts,  pi.  21.  cites  19  H.  6.  4. 

3.  After  iflue  in  trefpafs  the  defendant  confejfed  the  ijfue,  and  the 
plaintiff'  confejfed  that  he  would  not  Jue  writ  of  inquiry  of  damages^ 
and  it  was  prayed  that  he  fhould  be  fined  to  the  king ;  but  Prifot 
faid  the  plaintiff  cannot  have  judgment  of  damages,  and  where  he 
cannot  have  that,  the  defendant  (hall  not  be  fined ;  otherwife  it 
would  be,  had  the  iffue  been  found  againft  him  by  verdi£t,  and  fo 
it  feems  like  to  a  nonfuit ;  quod  Moyle  concefiit.  Br.  Fine  for 
Contempts,  pi.  6.  cites  34  H.  6.  43.  and  fays  the  like  judgment 
is  vouched  35  H.  6.  and  4  E.  4.  29. 

3.  In  debt  for  the  king,  the  defendant  pleaded  Non  eji  faSium^ 
which  was  found  againji  him  by  nifi  prius,  and  before  the  day  in 
hank  the  king  pardoned  him  all  debts  and  quarrels,  and  at  the  day  in 
bank  the  king  had  judgment  to  recover,  where,  by  the  denying  his 
deed,  the  king  ought  to  have  had  a  fine.  The  king  demanded 
execution,  and  the  defendant  pleaded  the  pardon,  and  well,  and  the 
Kng  was  thereby  barred  of  his  execution,  and  yet  the  defendant 
was  compelled  to  find  bail  for  the  king's  fine  for  denying  his  deed; 
for  though  the  debt  and  execution  be  pardoned,  yet  the  fine  is  not, 
becaufe  this  commences  by  the  judgment,  which  was  afier  the  pardon f 
andfo  a  title  fubfequent;  and  if  the  judgment  be  erroneous  by 
reafon  of  the  pardon,  yet  it  is  good  till  defeated  by  error  or  at- 
taint; Quod  n«ta.    Br,  Fine  for  Contempts,  pL  47.  cites  35  H.  6t 
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8.C.— 

Fol.  225.        (I,  a)     [Imprifonment]     For  what  Caufes. 

f  If  TF  the  procefs  in  an  attaint  be  difcontinued^  hj  vriiich  Ac 
writ  abatesy  the  plaintiit  (hall  not  be  imprifoncd.    32  AC 
13.  adjudged.] 

[  2«  But  otherwife  it  had  been  if  he  had  been  nonfuit  c^r  ap^ 
pearance.  32  Aff.  13.  admitted.  *  19  Aff.  13.  adjudged,  f  6  Air, 
5.  adjudged.     20  £.  3.  Attaint  43.} 

f  Br.  Imprifonment,  nl.  31.  cites  S.  C.——Fitzh.  Judgment,  pi.  215.  cites  S.C. 
In  attaint  tht  ^laititiff  wns  ejjoi^fd  aftrr  affpearance  contrary  to  ihc  ftatlite  of  Weftm.  I.  C1J>.  41. 
l>y  which  nonfuit  was  atvarded,  and  alfo  it  was  awarded  that  the  plaintiff  capiatury  and  io  fee  that 
upon  nonJuH  in  attaint  the  plaintiff  ih.ill  be  imprifoned.    Br.  Iniprifonment>  pL  57.  cites  26 
A<t  15. 

[  3.  In  an  ajftfe^^  if  the  tenant  pleads  a  har^  and  confejjes  an  emfier 

of  the  plaintift',  and  the  demandant  takes  ijfue  upon  the  Dar>  and^ts 

is  found  againji  the  tenant^  he  ihall  be  imprifoned  for  the  M^r  which 

he  confeffed.     37  Aff.  1.] 

Br.  Appeal,       [  4«  If  a  man  be  barred  of  an  appeal  of  mayhem^  hecavfe  he  was 

pi.  71.  cues  nonfuit  after  appearance  of  the  defendant  in  another  appealy  diepbin- 

If  in  ap-  tiff  fhall  be  imprifoned.    40  Ait.  i.  adjudged.] 

peal  oide^ulh  roLbery^  or  any  other  appeal  oiftlony  or  mdihem  the  plaintiff  be  harrfJorw»U\  <v 
if  the  writ  ahtttei  by  l>i,  own  tUfaulty  he  (hall  be  fined  and  imprifoned.  8  Rep»  6o-  a.  Micb.  <i  Jic. 
in*  the  £xdiequery  in  Beechei's  cafe>  cites  8  H.4.  17.  a.  20.  for  the  malice  is  greater  when  it 
concerns  life. 

yfftptal  of  death  ftgainfl  R.  S.  of  D.  where  the  writ  was  abate  J  btcawfr  there  was  Jio  Jiuh  villi  hem 
kt,  nor  place  known  by  name  of  D.  and  therefore  it  was  awMtUd  that  tie  flaintiff  take  nocbioc  by  his 
writ,  and  that  Yicjhall  be  taken,  and  fo  fee  that  the  plainti/f  (hall  be  taken  upon  appeal  wliere  \m 
writ  abates.  Br.  Imprifonment,  pi.  23.  cites  4  H.  6.  16.— —Brooke  fays,  the  fame  feems  to  ta 
tfwnfuit.     Ibid. 

Br.  Impri-  [  5,  In  an  appeal  againji  twoy  if  the  appeal  againji  one  hcfiwU 
fonment,^ ^  Z^^*  ^^^  plaintiff  (hall  be  imprifoned.     1  Aff.  9.  adjudged.] 

3.  C.— *Br.  Appeal,  pi.  49.  cites  S.  C 

Cro.  B.  [  6.  In  treftafs^  if  the  iJfue  h^  found  againji  the  plaintiffy  he  (bD 

778^  ^C  te  imprifoned.     Mich.  42  &  43  El.  B.  R.  between  Barthdomew 

andjudgl  and  Deighton  adjudged,  and  though  the  fine  due  to  the  king  is  far- 

ment  being  doned  bj  the  general  pardon  by  parliament,  yet  the  judgment  fluSl  be 
^"li^  dff  Qy^^  capiatur,  and  not  Quod  fit  in  mifericordia,     Mich.  42  k  43 

id  C.  B?  it  £!•  B.  R.  between  Deighton  and  Bartholomew  adjudged  in  a  vmx 

was  affign-  of  error.] 

ed  for  error 

that  the  offence  to  the  qveeft  is  pardoned  by  the  general  pardon,  and  therefore  the  judgment  fbiadA 
have  been  a  nihil  only  for  the  queen,  and  not  a  capiatur ;  and  that  the  entry  ufually  is  either  Ik 
mifericordia  nihil,  or  Non  capiatur,  quia  pardonatur.  But  Kemp  and  the  prothoaotaries  fo^ 
that  fometimes  they  enter  it  fo,  and  fometimes  not ;  and  the  court  held  it  to  be  no  errors  Q^pa  om 
«onftat,  that  he  was  not  a  perfon  excepted ;  and  therefore  the  judgment  was  affirmed. 

Cm.C.  [  7,  In  an  irtdiSlment  ofbarretrjy  if  the  defendant  be y^»»/^ir/if5 

340.  pi. 4.  jmJ  ypQ^  this  judgment  is  given  that  the  defendant  fliall  be  com- 
advifare"^  mitted  to  gaol  ibidem  remanfurus  per  two  months,  without  bttl 
Tult.  or  mainprize,  &  quod  folvat  domino  regi  pro  fine  fiunmam  100 

marcarumi  &  quod  fit  in  mifericordia^  this  judgment  is  erroneous 

becauib 


amctcemew.  ♦4^8 

becaufe  when  the  defendant  hjined  the  judgment  ought  to  he  Shtoi 
cttpiatur^  for  he  ought  to  be  imprifoned  till  he  hath  paid  the  fine, 
♦and  the  imprijonment  in  this  cdJkfir  two  months  is  another  punijh^ 
ment  infliSed  upon  him  for  his  oiFence,  which  is  for  a  certain  time, 
tfsrf  therefore  cannot  amount  to  a  capiat ur  for  a  fine*  Hill,  o  Car* 
B.R.  Chapman's  cafe,  in  a  writ  of  error  upon  fuch  aju<%ment' 

Siven  by  the  juftices  of  affife  in  comitatu  Devoniae  this  was  a 
oubt  per  curiam,  and  precedents  commanded  to  be  fearched,  and 
after  the  fine  was  eftrcated  into  the  Exchequer,  and  levied,  and 
then  the  defendant  did  not  profecute  his  writ  of  error.] 

8.  In  ailife,  if  the  tenant  pleads  releafe^  which  is  found  againft 
him,  he  fliall  be  imprifoned  for  pleading  a  falfe  deed;  quod  nota 
bene.    fir.  Imprifonment,  pL  31.  cites  6  AiT.  4, 

9.  Attaint  was  brought  in  C.  B.  of  a  verdiSf  before  juftices  of  S.P.  not- 
ejer  and  terminer^  and  becaufe  it  appeared  by  the  record  that  toe  iJJ"^^?^?^- 
plaintiff' \n  the  attaint  had  n«t  made  hne  for  the  trefpafs  of  which  Jh^  fuit  he 
he  was  convicted,  therefore  the  juftices  committed  him  to  the  istodefest 
Fleet  for  the  fine,  &c.    Br.  Imprifonment,  pi.  44.  cites  16  Aff.  4.    !^®  ^""^^  ^ 

Brooke  fays  the  reafon  feems  to  be,  becaufe  the  verdiA  fhall  be  intended  true  till  it  be  reverfed  la 
fad ;  contra  it  is  faid  elfewhere  upon  writ  of  error.    Br.  Execution,  pi.  77.  cites  S.  C.  Bc> 

Imphfonmen^,  pi.  103.  cites  S.  C.  accordingly.'      ■$.  P.  If  the  defendant  bringi  oUmhu    Br.  FinC 
for  Contempts^  pi.  46.  cites  33  H.  6.  ai, 

10.  The  defendant  was  convifted  of  ajfault  where  he  Jiruck  at  Br.  Tref- 
the  plaintiff  and  did  not  touch  him^  and  was  condemned  in  half  a  ^^^^  P.^ 
mark,  and  was  taken,  andyet  he  did  not  beat  him.     Br.  Imprifon-  s.^Ct^ 
ment,  pi.  52.  cites  22  AlL  60. 

11.  Punilhment  of  treafure-trove-,  wreck^  and  waif  taken  and 
carried  away^  is  not  by  life  and  member,  but  by  fine  and  imprifon- 
ment.   Br.  Appeal,  pi.  63.  cites  22  Affi  99. 

12.  One  that  went  armed  into  the  palace  was  diiarmed,  and 
commanded  to  the  Marihalfea  prifon,  and  was  not  admitted  to  bail 
till-the  will  of  the  king  was  known.  Br.  Imprifonment,  pL  23. 
cites  24  E.  3.  33. 

1 3.  Appeal  of  maihem^  in  which  A.  is  made  principal  and  B.  ac'^ 
ceffiry^  the  plaintiff  was  nonfuited  after  appearance^  and  brought  ano^ 

tber  appeal^  and  made  B.  principal  and  A.  accefforyy  which  was  • 

pleaded  for  eftoppel,  by  which  it  was  awarded  that  the  plaintiff  take 
nodiing,  and  that  the  plaintiff  capiatur,  &c«  Br.  Imprifonment, 
pL  71.  cites  40  Aff.  I.  ' 

14.  For  difc/eit  to  the  court  for  imbezzling  an  exigent,  the  plain-  Br.Tmprt. 
tiff  recovered    lol.  damages,  and  the  defendant  was  committed  fon™«nt» 
to  ward,  to  be  imprifoned  till  he  had  made  fine  to  the  king,  and  citw&,C. 
gree  to  the    party.     Br.  Fine  for  Contempts,  pi.  34.  cites  41 

Afll  12- 

15.  In  attaint paffed againJI  the  plaintiff,  judgment  fliall  be  that' 
he  take  nothing  by  his  writ,  et  quod  fit  in  mifericordia  &  capiatur. 
Br.  Imprifonment,  pi.  76.  cites  43  Aff.  46. 

16.  In  trefpafs  the  defendant  pleaded  villeinage  in  the  plaintiff, 
ythp  replied  that  he  was  firank,  and  of  frank  eflate,  and  not  his 
villein,  upon  tvhich  they  are  at  iffue ;  and  the  plaintiff  fiirmifed 
that  the  defendant  took  all  his  goods  pending  the  ijfue^  and  yet  he 

did 
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did  not  make  any  fine.    Bn  Fine  for  Contempts,  pL  17.  cites  9. 
H.  5.  I. 

See(Ca)         1 7.  In  all  a&ions  quare  vi  &f  amds^^  as  refcouSy  trejpafs  w  tf 
^  ^'  armisy  &f.  if  judgment  be  given  againft  the  defendant,  he  ihaD  be 

fined  and  imprifoned ;  for  to  every  fine  imprifmmnt  is  incident^  aid 
alwa)rs  when  the  judgment  is  Quod  defendens  capiatur,  it  is  aU  one 
as  to  fay  Quod  defendens  capiatur  quoufque  finem  fecerit.  8  Rep. 
59.  b.  lA  Beecher's  cafe,  cites  19  H.  6.  8.  b.  34  H.  6.  24.  11 
H.  4,  25.  30  Aff.  pi.  28. 

1 8.  A  bailiff  returned  languidus  in  prijhnay  and  upon  examina* 

tion  confefled   that  he  is  in  good  health.     The  bailiflF  (ball  be 

imprifoned  and  fined.     Br.  Fines  for  Contempts,  pi.  58.  cites  31 

H.  6.  42. 

[  469  J        IQ*  He  who  comes  in  by  return  ofcepi  corpus  fhall  go  Xo  piiibn. 

Br.  Imprifonment,  pL  83.  cites  33  H.  6.  26. 
Contra  H^        20.  If  the  defendant  brings  certificate  of  ajfifcy  which  is  returned 
*'r''  *^T'     *^^^\  yet  capias  pro  fine  fliall  iffue.  •  Brf  Fine  for  Contempts, 
Fkic  for*      pl»  46.  cites  33  H.  6.  21. 

Contempts,       2 1.  A  mznfued  Corpus  cum  caufa  outof  London^  and  it  was  foun^ 

^^'h^  6^^^^*  by  examination  that  the  aSlion  by  which  he  claiined  privilege  in  lani 

33    •  •  f  •  ^as filed  by  covin  j  for  the  plaintiff  in  bank  difallowcd  his  fuit  againft 

this  prifoncr  j  for  the  fuit  was  difiGntlnued  by  two  ycan^  ana  nrjo 

revived  by  the  plaintiff  and  the  attorney  in  advantage  ^tht  prifiner^ 

where  another  fuit  thereof  was  tukcu  of  later  time  againil  the  pri« 

foner,  by  which  upoA  the  examination  of  the  matter  the  attorney 

and  the  plaintiff  in  this  court,  for  their  falfity,  were  committed  to 

the  Fleet,  and  were  fined,  and  the  prifoncr  remanded  to  Londoiu 

Br.  Privilege,  pi.  43.  cites  16  E.  4.  5. 

Br.  Privi-         22.  If  one  ufes  the  countenance  of  law  (the  inftitution  whereof 

lege,  pi.  19.  '^as  to  put  an  end  to  controvcrfies  and  vexation)  for  double  vex^ 

^?  6*  's^  P.     ^^'^^^  ^*^  ^2111  be  fined  j  as  if  a  mzwfucs  in  C.  fi.  and  ^hcx  fues  bim 

by  Read  and  in  London  for  the  jarne  caufe^  pr  in  any  fuch  like  court,  the  piaiotiff 

Fincux.        (hall  be  fined  for  this  unjuft  vexation.    8  Rep.  60.  a.  Mich.  6  Jac 

in  Beechcr's  cafe,  cites  9  H.  6.  55/14  H.  7.  7.  a. 
This  (hall         23.  And  in  a  recaption  the  defendant  ihall  be  fined  and  impri- 
cTthcr"!)^*^*^  foned  for  his  double  vexation.     8  Rep.  60.  a.  in  Bcecher's  cafe. 

amercement  or  fine,  &c  \n  regard  of  the  court  in  which  the  action  is  brought ;  as  if  judgment  he 
in  C.  B.  the  defendant  ihall  be  fined  and  imprifoned  ;  but  if  the  writ  ij  vicontiel^  the  judgm^K 
ill  the  county  fhall  not  be  Quod  capintm'i'becaofe  nocourf  can  fine  and  iniprifon  but  courts  of  le- 
cord,  and  therefore  in  the  1;»S  cnfe  he  ihall  only  be  amerced  j  and  thoosh  the  writ,  viz-  <.f  retsp' 
tion,  is  of  record,  yet  fmce  the  judges  who  are  the  fuitors  are  not  judges  of  record,  neitlter  is  the 
court  a  court  of  record,  they  cannct  fine  or  imprifon,  and  fo  in  all  like  cafes.  Ibid.  6c.  b.  cites 
F.  N.  B.  7?.  (D)  8  £.  4.  5.  34  H.  6.  24.  8  Rep.  120.  a. S. P.  accordiiigly.— -^t i  Rep.  43.  v 

S.  P.  accordingly. 

• 

24.  In  all  cafes  where  a  thing  is  prohibited  by  any  flatutty^ 

ofFender  (hall  be   fined   and   imprifoned.     8  Rep.  60.  b.   Midu 

6  Jac.  in  Bcecher's  cafe,  cites  35  H.  6.  6.  19  H.  6,  4.  in  Main* 

tenwice. 

So  if  the  25.  In  an  attainty  if  the  plaintiff  is  nonfuited  or  barredy  he  flnD 

^ii^t         be  fined  and  imprifoned.    8  Rep.  60.  a.  Mich.  6  Jac.  in  the  Ex* 

^^tVe      chequer,  in  Bcecher's  cafe,  cites  32  AfT.  9.  42  £.  3.  a6.  b. 

di.ftn<Umty  if  he  was  /ui;y  to  tbejiijl  rtcoid^  lie  lludl  be  fined  and  imprifocwd.    But  if  hm  w«  paitf  m 

dm 
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the  firft  record,  as  /^.rrr  bv  rcfceipt,  or  Dth<?r  tcrtcnant,  he  Ihall  not  be  fiiitd«    S  Rep.  6ok  a.  io 

Beecher's  cafe,  cites  14  AlH  pi.  2.  42  E.  3.  26.  b.  9  £.4.  33* 


(K.  a)     Fines  and  Amercements.     Where  impofed 

jointl/or  feverally. 

I.  /^Hamperty  hy  2.     The  am  ivas  nonfuited^  and  he  and  his 

pledges  de  proicquendo  were  amerced,  aiid  the  other  and  * 
his  pledges  not,  notwithftanding  that  the  nonfuit  of  the  one  in  this 
aftion  (hall  be  the  nonfuit  of  both,  and  neverthelcfs  they  two  found 
one  and  the  fame  pledges^  but  they  were  amerced  as  pledges  of  the  one^ 
emd  not  2i^  pledges  of  the  other,  Br.  Amercement,  pi.  11.  cites 
47  E.  3.  6. 

2.  In  affife  againjl  2,  the  dijfeifin  is  found  with  force,  though,  the   [  Ayo  1 
diffeifm  is  joint,  yet  the  fine  mall  be  feyeral.     1 1  Rep.  4.3.  a.  per 

cur.  cites  10  E.  3,  10.  a. 

3.  If  a  trefpafs  be  done  by  two  jomtlyj  yet  they  (hall  be  amerced  S.P,&S.C. 
feverally.     F.N.B.75.  (G)-         •       ,         .  S^^** " 

Rep*  43*  ^ 
per  cur.—— Roll.  Rep.  74.  S.P,  and  cites  S.  C. 

4.  If  twofue  a  plaint  and  are  nonfaitedj  the  arAercement  fhall  be   "  Rep.  43. 
fcveral.     F.N.B.  75.  (G)  "^rfun'*^ 

5.  When  a  jndgineht  is  given  in  B.  R.  or  in  C.  B.  &c.  againjl 
iivcy  8c  ideo  in  ralfcricordia,  yet  when  it  is  afFeercd  by  the  coroners 
en  pais,  the  amercement  ihall  be  laid  upon  them  feverally.  ii 
Rep.  43.  a.  b. 

6.  When  there  are  diverfe  d£fendants,  and  they  are  by  the  law  to 
make  iine,  the  judgment  is  Ideo  capiantur,  yet  it  (hall  be  conftrued  - 
reddendo  fmgula  fingulis,  and  they  Jhall  be  taken  by  a  fever al  capias 
pro  fine,     1 1  Rep,  43.  b. 

7«  In  fome  cafes  the  fine  or  amercement  fhall  be  impofed  upon  As  where 
Mverfe  J4>intly,  as  upon  a  county,  an  hundred,  and  fo  upon  a  vill,  occ.  "^^^cral 
As  for  the  efcape  of  a  murderer,  &c.  1 1  Rep.  43.  b.  cites  22  E.  3,  ^^tihg  at 
Corone  238.    2  E.  3.  ibid.  147.    3  E.  3.  ibid.  302.  316.  &c.  and  pricks  and 
10  E.  3.  10.  a.  and  fays  that  tiiis  is  for  the  uncertainty  of  the  per-  *^®  ^^? 
ions  and  for  infinitenefs  of  number.  was\Tiied 

with  an  arnnv,  all  the  to'wn  was  amerced  ;  per  Coke  Ch.  J.  Roll.  Rep.  75.  cites  12  E.  3.  Corona 
*j8.  aiid  2  E.  3.  147.  where  the  amercement  is  upon  a  village,  town,  or  county  it  ihall  be  joint, 
tlftwifiit  would  he  injutite  to  a0efs  every  one  in  particular*  Quod  fuit  concelfum  per  curiam* 

8.  In  aSiions  terfontd,  as  debt,  detinue,  &c.  if  one  plaintiff  ap^ 
pears  and  the  other  is  nonfuited  (which  in  law  perfonal  aftions  is 
the  nonfuit  of  both)  he  that  furvives  or  appears  fliall  not  be  amer* 
ced,  for  there  is  no  de&iilt  in  him,  but  in  the  other  only  who  does 
not  appear.  8  Rep.  61.  a.  Mich.  6  Jac.  in  the  Exchequer  in 
Bcccher's  cafe  cites  47  E.  3.  6.  b.  43  Aff.  3.  7  H.  6.  36.  38  E,  3. 
31.  41  Aff*  14. 

9*  If  the  one  demandant  in  a  ♦  real  aftion,  or  the  one  plaintiff  *  ^^'  A- 
in  a  perfonal  action  where  fummons  and  fever ance  lies.  As  in  dibt  by  ^^^^x  ^ 
teee^ut§rs  if  one  be  nonfuited  and  the  other  proceeds,  he  that  is  cites  s.  c. 

nonfuited 
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t  Br.  A-    nonTutted  (hall  not  be  amerced.    8  Rep«  61.  au  cites  28  H«  6«  luh, 

mtat,  pi      t  21  E*  4-  77-  b. 

48.  cites  S.  C. 

Roll.  Rep.  10,  The  JievDard  at  a  court  leet  time  out  of  mind  had  ujd  ti 
BuUen  v!  7"'^^''  ^^  9^  itiox^  inhabitants  to  he  cbiefx  pledges^  and  they  at  every 
Qodfrcy  Icet  being  fworn,  had  ufed  to  prefent  that  they  the  faid  chief  fkiits 
S.  c.  ad-  Jhould  pay  to  the  lord  of  the  manor  for  head-money,  or  pro  cert$  ikit 
y""j^[j  JOS.  and  to  pay  it  accordingly  at  the  fame  leet.  The  12  chief  pledges 
73.  ph  16.  being  fwom  to  inquire^  &c.  refufed  to  makefuch  prefentmentj  where- 
S.C.  re-  upon  the  fteward  for  the  contempt  impofed  a  fine  of  61.  upon  them 
cori^gly"  ^^  jointly  j  but  refolved  that  the  feme  (hould  have  been  impofed 
per  toe.  cur.  feverally,  the  refufal  of  the  one  being  not  the  refufal  of  the  other,  il 
Rep.  42.  Mich.  12  Jac.  Godfrey's  cafe. 

II.  One  fine  was  impofed  upon  two  coroners  for  not  retumni 

an  outlawry'.  Roll.  Rep.  Arg.  34.  cites  4  H.  9.  24.  •  and  ibid,  35. 

the  court  faid  they  agreed  the  cafe  of  the  two  coroners  that  a  joint 

fine  (hall  be  upon  them,  and  that  fo  it  is  upcm  ikkc  griffs  tfLn^ 

don^  becaufe  they  are  but  as  one  officer  to  the  court.    Pafcht  12 

Jac.  B.  R. 

Std.T74.pI.       J  2.  An  information  was  exhibited  agalnft  (evcrA  for  a  csn^tie- 

racy  to  impoveriih  the  farmers  of  the  excife,  and  bemg  convided, 

.the  whole  court  agreed  that  they  fhould  all  he  fined  not  joindy  bat 

feparatim  according  to  their  feveral  abilities^  whereupon  one  was 

fined  1000  marks  and  the  others  300  marks. Qidu    Lev.  12$- 

,  Hill.  15  &  16  Car.  2.  B.  R.  the  King  v.  Sterling  &  al'. ' 
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(L.  a)     Pleadings. 


Br.  Lete,      '•    7 if  account  or  avoivry  for  amercement  in  courts  he  need  not 
P^- '%  tojhew  the  names  of  the  prefenterSj  per  Needham  J.    GfMtn 

I^ril-B^  i«  debt  for  amercements,  per  Pigot  Serjeant.   Br.  Pleadings,  pL  jl. 

Dette,  pU     cites  9  £.  4.  21. 

III.  cites  .     ^  •  ^      1 

8.  C.  and  S.  P.— Br.  Count,  pi.  95.  cites  S.  C.  and  S.  p.-^-^Br.  Account,  pL  56.  ^es  S.C.  »i 
sip.  by  Pigol;  but  Brooke  fays  Q^xre  the dilference.  ■■  'In  fecond  deliverance  judgmcai  vfm 
demurrer  was  given  againft  the  conufaoce,  becaufe  he  pleaded  it  was  prefented  coram ? c£Lmu ita«» 
and  docs  not  0icw  tlieir  nances.  3  Lc.  7.  8.  pi.  ai.  Mich.  7  EHz.  C.  B.  Seaming  ▼.  Cryttv-^ 
Mu.  75.  pL  £05*  Scarling  V.  Cryect  S.  C—p-Bcndl.  159.  pi.  2x9.  S.C  aad  the  pte.idingt. 

2.  In  an  avowry  for  an  amerciament  in  a  leet  the  defiadaDt 
ihall  allegi  prefcription  in  the  ufe  of  this  affiering  by  affitrenrs.  Per 
Frowike  and  Kingrmill.  Kclw.  65.  a.  pi.  5.  Trin.  20  H.  7.  ki  a 
nota. 

3.  Ip  trefpafs  for  taking  a  gelding,  &c.  the  defendant  plciU 
.that  the  plaintiff  \k^  tenant  of  fuch  a  manor,  and  it  was  preibnttd 
^  coupt  that  the  plaintiff  had  Surcharged  the  common,  for  wUck 
he  was  amerced  6  s.  and  8d.  and  aiffeered  by  J.  N.  and  J.  D.  aai 
fHat '  he  as  bailiff  diftrained  the  gelding,  &c.  Upon  demaoer 
it  was  obj^dled  becaufe  it  pnefentatum  fuit  only  that  he  fif^ 
etargid^  ice,  and  did  $ioi  allege  in  fatU  tM  hi  fwr^hargid*    Sci 
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Ron  allocatur ;  for  it  fuffices  for  the  bailiff  to  take  conuGince  of 
the  preTentment  and  no  more,  &  non  refert  as  to  him  whether  it 
be  true  or  not.  Cro.  £•  748.  pL  i.  Pafch.  42  Eliz.  B.  R.  Row- 
leftoav.  Alman.  • 

4.  In  le^Jevin,  the  defendant  made  conuiance  as  bailiff  for  an  Mo.%^^^ 
ameroement,  the  plaintiff  pleaded  De  injuria  fua  propria  and  /r<2-  s^'J ^u'. 
Verfed  the  prefcription  to  held  court  and  to  amerce*     The  court  held  s!  P.  does 
the  avowrv  ror  the  amercement  infufficient)  becaufe  it  was  not  al~  not  appear. 
Uzed  in  ntSto  that  the  plaintiff  did  not  appear  after  fwnmons ;  but  -— »  And. 

,  ■'-  i-  '  T  L         I.*'     fi  ^  T78.pl.lOO. 

only  prstentatum  fuit  per   homagium,  that  he  did  not  appear,  s.  c.  but 
Cro.  £•  885.  pi.  26.  Pafch.  44  Eliz.  C.  B.  Parham  v.  Norton.       s.p.  does 

not  appear* 
■——So  in  reple\rm  the  defendant  avowed  fur  an  amercement  upon  a  prrfntimaa  by  the  homage/c^ 
9M  rt^jtring  a  imfty  bein^  a  cuftomary  tenant  of  the  fatd  manor.  It  was  atligneU  for  error  inter 
al'  that  the  avowry  was  only  that  pnefeutatum  fuit  that  he  had  not  repaired*  bat  ^Anotjay  in 
f*i!io  &  casagtrice^  ^c,  that  be  bail mf  repair ed^  that  being  a  matter  traverfable.  The  judgment  was 
reverfedy  [but  for  which  error,  or  whetlier  for  all,  non  coiiitat.]  Le.  242.  pi.  327.  Mich.  3a  & 
33  Eliz.  B.  R.  Blunt  v.  Whiucre. 

5.  In  treipafe  Quare  claufum  fregit^  the  defendant  juftified  dif-  *  Brownl. 
training  for  amercement  in  the  fheriff*s  tourn,  impofed  on  the  "^B»™«y 
plaintiff  for  incroaching  upon  the  king's  highway.     It  was  moved  ham^s.  c.*" 
ia  flay  of  judgment  that  it  did  notjhetu  that  it  was  prefented  before  adjomotur. 
the  juftices  of  the  peace  at  their  fejions*  according  to  tne  ftatute  of 

I  £.  4,  (cap.  2.  which  fays  that  the  juftices  of  peace  fhall  award 
procefe  again  ft  the  peribn  fo  indided  before  the  fheriff,  which  was 
not  done  in  this  cafe.  Coke  Ch.  J.  faid  this  ftatute  extends  not 
to  trefpaffes  not  contra pacem  (as  in  this  cafe  the  encroachment  is;) 
for  otfaerwife  the  lord  of  a  leet  could  not  diftrain  for  an  amerce^ 
ment  without  fuch  prefentment  before  juftices  of  the  peace.  And 
though  the  ftatute  fpeaks  of  Felony,  trefpafs,  &c.  the  fame  is  to  bo 
meant  of  other  things  of  the  fame  nature,  which  is  proved  by  the 
daufe  in  the  ftatute,  viz.  that  tiiey  ftiall  be  imprifoned;  which 
cannot  be  in  the  principal  cafe ;  to  which  Warburton  and  Winch 
J.  agreed.  Godb.  190,  pi.  271.  Trin.  10  Jac.  C.  B.  Harding- 
ham's  caie. 

6.  In  trefpafs,  the  defendant  juftified  by  an  amerciament  in  a  r  1^2  1 
court  leet  againft  a  common  baker  for  felling  bread  againft  the  aiitfe  ^  ^'  ^ 
in  locis  vicinis,  and  that  by  a  precept  out  of  the  court  he  diftrained 

for  \ti  adjudged  the  plea  ill,  becaufe  it  did  not  fet  forth  that  the 
^mercianunt  was  fir  an  offence  done  within  the  .jurijdiSiion  of  the. 
leet^  which  fhall  not  be  prefumed  unlefs  fpecially  plqaded;  befides 
\l  iets  forth  that  the  plaintiff  was  amerced,  but  did  not  fay  to  what 
fum.  Hob.  129,  pi.  166.  Pafch.  f4  Jac.  Wilton  v.  Harding- 
iiam. 

7.  One  was  imprifoned  for  a  fine  alTefled  upon  him  for  depaf"  oodb.  177. 
turing  his  fheep  within  the  hounds  of  the  firefly  the  defendant  juftified  pi-  392- 
fos  that  prafentatum  fuit  that  he  depafiured  them  there.     And  the  S|!J'b^ 
queflf on  was,  whether  this  be  fufKcient  without  alleging  in  fa£to  the  s.  c. 
that  he  depaftured  them  there.     And  Mountague  Ch.  J.  held  it  but  S.P. 
faificient    to  fay  Prafentatum  fuit.     2  Roll.  Rep.  177.  Trin.  18  ^^5"°' 
Jac.  B.  R.  Webb  and  Tucke's  cafe,  ^    ^^^^' 

S.  Ixi  ddbt  upon  an  amercement  in  a  court  baron  for  a  trefpafs  in  See  3  Le. 

'  ^    fi)g  atthroiiil 
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adju<lgc4 

according- 


of the  cafe  the  chmimn  fieldt  iviih  bis  bogs;  it  was  moved  in  iaTeftofja%« 
of  Seaming  nient,  tliat  It  was  not  alleged  that  any  trefpafs  was  commtted^  iiil 
pi.  2?.^^  "  ^^^h  ^^^^  frafentatumfuit^  that  a  trcipafs  was  committed ;  and  ibf 
Mich.  7  this  caufe  Haughton  held  it  to  be  ill ;  and  faid^  that  fo  it  had  been 
Elix.  C.B.  adjudged  in  this  court  before  during  his  time*  CrOb  J.  jSl* 
cortiiifgVv.    Pl-  2-  M'ch.  1 8  Jac.  B,  R.  Armyn  v.  Applctoft, 

*  Mo.  75*  pi.  205.  S.  C.  &  S.  P.  accordingly.— —-BendL  x6o.  pL  219.  S.  Cic  S.  P«  nocai» 

ingly. 

€ro.c.  ?oo.       g.  In  trefpafs  for  taking  a  bullock,  &c.    The  defendant  juftificd^ 

adiudwd^b     ^^^  ^*^  *^  plaintiff  was  prefented  for  not  appearing  at  thejberifs 

3  jufticcs      tourny  being  debito  modo  fummonitus,  and  amerced  by  the  jury^  and 

(ahfentethe  affeered  by  4  of  the  jury  to  40  s.  and  certified  to  the  next  quarter  f^' 

•d*  \*^   yw^w,  and  there  confirmed^  whereupon  by  a  warrant  to  him  from  thi 

—Jo.  300.   fteward  he  took  and  fold  ity  &c.     Upon  a  demurrer  it  was  infiftcd 

that  the  amercement  ought  always  to  be  aflcfled  by  the  court;  for 

it  is  a  judicial  adi,  and  mall  be  aneered  by  the  alFeerors  appointed  s 

and  that  it  being  levied  by  the  defendant  as  bailiff  by  warrant  of 

the  fteward  of  the  court  is  ill,  becaufe  by  the  ftatutc  I  £.  4.  cap.  !• 

it  is  exprefsly  appointed,  that  no  fine  or  amercement  in  the  toumfnill 

he  levied  J  unlejs  it  be  certified  at  the  next  fejfions  of  the  peace  byifiden* 

ture^  and  inrolled  there,  and  procefs  made  from  the  juftices  ofpeate  if 

the  fejfions  to  the  fl^eriff,  none  of  which  circumftances  were  <^fem<i 

here,   and   fo   adjudged  for   the   plaintiff.     Cro.  C.  275.  pL  13* 

Mich.  8  Car.  B.  R.  Gryffith  v.  Biddlc. 

10.  An  unreafonaUe  fine  impofed  by  a  court  leet  for  a  contempt 
in  court  was  fet  afide,  and  judgment  tor  the  plaintiff.  2  Ja  229* 
Mich.  34  Cari  2.  B.  R.  Berrington  v.  Brooks. 

11.  Debt  for  amercement  in  a  leet,  and  (hewed  that  defendant 
was  prefented  and  amerced,  and  that  the  amercement  was  affeered 
by  all  the  jurors  to  40s.  Upon  demurrer  it  was  objefted,  that  it 
was  not  ft>ewn  to  what  fum  the  amercement  was,  and  yet  fomc  pre- 
cedents are  fo,  as  Raft.  Ent.  553.  a.  b.  109.  b.     Judgment  was 

fiven  for  the  defendant.     3  Lev.  206.  Mich.  36  Car.  a.  C.  B. 
Ivelin  V.  Davis. 

12.  In  trefpafs  for  taking  a  tankard,  the  defendant  juftified  as 
bailiff  (or  an  amercement  in  a  leet^  and  that  he  by  a  precept  of  die 
dean  and  chapter,  lords  of  the  leet,  diftratned  the  faid  tamkanL 
Upon  demurrer  it  was  objefted,  that  he  ought  tojbew  that  die  ^f- 

defendant  cept  was  direSled  to  him  by  thejieward  of  the  court,  and  then  to  fet 
foncc  h^ibe  ^^^^  *^  warrant,  without  which  he  cannot  juftify  to  diftrain  far 
right  of  the  an  amercement ;  and  of  this  opinion  was  the  whole  court,  and 
lord,  it  Judgment  for  the  plaintiff.  3  Mod.  137.  Mich.  3  Jac  2-  B.R. 
wcu"'  ^      •^"^  adjudged  i  W.  &  M.  Matthews  v.  Cary. 

[enough  as  here  pleaded ;  bat  where  it  is  to  juftify  by  way  of  excafe,  yoo  miift  a* 
A-7^  1  ^^  ^^^'  ^^^  allege  it  to  be  4lone,»aad  fet  forth  the  warrant  itfelf>  aodtlM  caki 
^i  o  J  Yjrtute  warranti  j  for  a  baililf  of  a  liberty  cannot  diftrain  for  an  amercemcot  Tim 
officii,  but  muft  have  a  warrant  from  the  fteward  or  the  lord.  ■  Caith.  73.  S.  C.  and  tet 
difttn^tion  t^^i  by  Holt  Ch.  J.  and  adjudged  for  the  plaintiff;  for  a  bailiff  cannot  dsftpHD  odNi^ 
wir&  titau  by  a  precept  direded  to  him  by  the  fteward  of  the  court. 

And  the  1 3.  An  ovowry  for  a  diflrefs  iy  a  precept  from  the  court  U9$%  fet- 

bi^r  ^^  f^"'*  *e  holding  of  the  court,  and  the  plaintiff  an  inluAkaiir 
trcTpafsand  wichin  thc  lect^  ouift  not  only  iet  forth  the  prefentment  bj  die  jtuy 

replevin  is  \  H 
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6f  the  £id  done,  but  muft  aver  that  tbefaSf  was  emmtttei^  and  lay-  very  wcU 
ing  Licet  ipfe  fiiit  culpabilis  is  not  fufficicnt.     Gibb.  lo8.  pi.  9,  ^^^"^^^ 
l£cL  3  Geo.  2.  B.  R.  Stephens  v.  Howard.  ^^in^bf 

aiuhoticy,  per  RaymoaU  Cb.  J.  with  whom  agreed  the  wbolr  ^urt«    Ibid* 


(M.  a)     Difchargcd.     How.     By  Word   without 

writ,  or  by  fVrit. 

I.  \Tf7  HE  RE  the  lord  orjujitce  rf  peace  commands,  a  tagrant  to  -^'theci 
' '^     frifoKy  in  fuch  cafe  the  lord  or  juflice  gf  peace  may  com»  £p!!|]^^ 
mand  the  bailiff' to  let  him  go  at  large  again^  and  die  reafon  is,  lecau/i  may  award 
tbey  may  award  him  to  prifon  upon  fuggejlutn.     Br.  Imprifonment^  a  man  to 
pi.  27.  cites  ,4  H.  6.  8.  per  cur.  ^^^ 

command  a  man  to  the  Fleet  or  other  prifon  fw  rthttlim  m  li%  preftttcif  and  in  foeh  eafet  Uiey  majr 
difcbarge  him  without  writ.    Ibid. 

Btd  where  a  man  is  taJun  by  wHtt  cr  awarded  to  pnpMhy  writ^  there  be  caoAot  be  difcharsod  witb« 
€«t  writ  or  command  of  the  king ;  note  the  difierence.    Ibid* 

'   a.  A  writ  was  directed  to  the  Jhertffot  Yorkfhire,  who  ijjiied  a  '^^'  55- 

warrant  to  the  bailiff  of  the  liberty  of  Pomfret,  who  did  not  return  ^J^!^^ 

the  writjfor  which  he  was  amerced  50/.  at  feveral  tinusy  and  eftreat-  that  the 

ed  into  the  Exchequer ;  afterwards  the  parties  agreed,  and  upon  <^«rks  laid 

producing  a  certificate  from  the  plaintifPs  attorney  that  the  debt  ^^^^L'^'/L 

was  paid,  thefe  amercements  were  difcharged  upon  motion  to:  the  nottodif* 

barons*     i  SallL..  54.  pi.  3.  Mich.  9  W.  3.  in  Scacc.  Eyres  v.  charge  a* 

Smith.  "»*«•- . 

ments^  but 
allow  you  to  eempou^d  then* 


(N.a)     OfaVm,  &c. 

1.    AT  common  law,  if  a  man  be  Ulled  !h  a  town  in  the  diay-  p.  it/),  b. 

*^   time,  viz.  /^  long  as  there  is  full  day^  and  the  murderer  ^^^^^' 

eicapes,  the  town'fliall  be  amerced.     7  Rep.  6.  b.  cites  21  E.  3,  thmig^hthe* 

Corone  238.  murder  be 

done  in  aa 
open  field  or  in  a  Line,  &c  Hill'.  4  £Uz.— >— iffvr  t/it  was  dms  In  tbt  nifbty  and  the  felon  efcapes^  the 
town  fb<ill  not  be  amerced  by  the  common  law,  becaurein  fuch  cafe  do  laches  or  negligence  can 
be  imputed  Co  the  inhabitants  of  the  vill ;  per  cur.  7  Rep.  6.  b.  Trio.  19  EliZ.  C.  B.  in  cafe  of 
Miitftin  V.  I>unmow  inhabitants. 

•    2.     3  -HI  7.  cap*  I.  recitesy  That  the  law  of  the  land  /r,  that  if  [  aja  1 
fny  man  bt  jlain  in  the  dayy  and  the  felon  not  takeny  the  t^wnjhtt  ^  IfjJ 
where  the  death  or  murder  is  done  Jhall  be  anurcedy  and  if  any  be  wnTgivm 
w&unded  in  peril  of  deaths  the  party  that  fo  wounded  him  Jhould  be  ohmt  4 
arrefied  and  put  in  furety  till  perfect  knowledge  he  had  whither  he  ^'^J^^  '"  ^^^ 
fo  hurt  Jhould  five  or  die  \  and  enafts,  that  if  any  perfon  be  Jlain  or  ThriTjan. 
murdared  in  the  dajy  and  the  murderer  ef capes  untakeny  the  town/hip  and  aUm  % 
where  the  deed  is  Jo  done  Jhall  be  amerced  for  the  f aid  efcapCy  and  the  o'<^^^*»  '^ 
toroner  Jhall  have  authority  to  inquire  thereof  upon  view  of  the  dead  tUpau^ 
Vo^.  IL  N  n  hodyy  iL<  and ' 


474  .SmctCEtntnt^ 

then  the      hcdvy  ofid  fo  may  the  jttjf ices  ofpeact^  and  certify  ibem  into  the  kinfr 

tbe  qiu*ilion  was,  whether  the  town  ihould  he  amerced  ?  and  it  was.  urged,  that  it  was  notidnn^ 
till  t!ie  party  died,  and  there  none  (hould  be  charged  with  the  oifender  till  the  party  was  deaJ; 
and  perWiay,  it  woidd  be  hard  that  the  townihould  he  amerced  in  rhis  cafe :  for  though  in  dif- 
cretton  the  town  might  have  Aayed  the  party,  yet  it  is  not  bound  to  do  fo,  &c.  3  Le.  207.  pl.26S. 
Pafch.  30  Eliz.  B.  R.  the  town  of  Green  in  Suffex's  cafe.  Le.  107.  pi.  145.  S*C*  iniotidcm 

verbis,  hut  adds  that  the  court  took  ti  ne  to  advife. 

A  piepenttftffil  grounded  on  thtijiu*vte  fei  fvth^  tkif  *J.  5.  wji  kUhd  at  C,  and  that  tht  mttrdtrtrJU 
tttuay  in  the  nrght,  and  therefore  it  was  (pi.ifhed,  and  the  amercements  difcbarged ;  for  it  appetfs 
that  the  rill  is  not  liable  to  be  amerced  within  the  llatnte ;  for  by  the  (latute  the  efcape  micft  be 
in  the  day.    Sty.  14*  Pafch.  23  Car.  B.  R.  the  vill  of  Charleton  in  Kent's  cafe. 

4  Havsrk.  3.  If  a  mail  kills  another  in  his  otun  defence^  and  efcapeSy&c.  the 

PLC.  74*  town  fliall  be  amerced  as  an  ancient  mark  of  tbe  common  law  that 
a^/tbii*"  n«dp  it  felony,     a  Inft.  315. 

by  the  common  law,  if  any  homicide  be.committedi  or  dan|:^rous  -wound  given,  whether  with  er 
^irjthout  malice,  or  even  by  mif-adventure  or  felf-defence,  in  any  town,  or  in  the  huies  and  fields 
thereof,  in  the  d.iy-time»  and  the  offender  efcape,  the  town  ihall  be  amerced,  and  if  out  of  a  town, 
tbe  hundred  <hall  be  amerced. 

4.  If  a  murder  be  committed  in  the  day-time  in  a  ttnvn  nalt  in* 
clofedy  and  the  murderer  is  not  apprehended,  the  townthip  fhal]  be 
amerced ;  but  if  inclofed,  -whether  in  the  night  or  Che  day,  Cbt 
townlhip  fliafl  be  amerced.     3  Inft.  53.  cap.  7, 

5.  If  hue  and  cry  is  made  by  the  foreft  law  for  vert  er  veuihih 
and  any  townfhip  or  village  follow  not  the  hue  and  cry,  they  mH 
be  amerced  at  the  juftice  feat.     4  Inft.  294.  cap.  73. 

6.  If  a  dead  body  in  a  prifon,  or  other  place,  whereupon  an  in- 
queft  ought  to  be  taken  be  interred',  orjuffered  to  lie  ff  long  that  it 
putrifics  before  the  coroner  has  viewed  tt^  the  gaoler  or  tojvnflup 
fhal  I  be  amerced*  2  Hawk.  PL  C.  48.  cap.  9.  f.  23.  fays  it  has 
been  adjudged. 

7.  Information  was  brought  againjl  the  defendants,  for  Aat 
they  were  incorporated  by  the  name  of  Mapr  and  Conmnahj  ef 
London^  and  it  was  a  walled  city^  and  had  fherifl^,  juftices  of  peace, 
and  coroners  within  themfelves,  and  by  law  they  ought  to  fup- 
preis  riots  and  unlawful  aflemblies.  Notwitfaftanding  wfaicb,  ta 
June  4  Car.  in  the  day-time,  DoUor  Lamb  was  Jlain  in  a  tumuh^ 
and  none  of  the  offenders  tahnj  nor  any  petfon  inown  nor  in£Sed 

forlHat  felony.  "They  appeared  and  confeffed  the  offence,  & 
pofuerunt  fe  in  gratiam  curix,  and  they  were  amerced  1500  marks; 
and  it  was  conceived  that  it  was  an  offence  at  the  common  law 
'  to  fuffer  fuch  a  crime  to  be  committed  in  a  walled  town  in  the 
day-time,  and  none  of  the  offenders  to  be  known  or  indidecL 
Cro.  C.  252.  pL  2.  Pafch.  8  Car.  B.  R.  the  King  v.  the  Majoc^ 
j:c.  of  London. 

8.  If  one  be  killed,  in  n  villy  and  the  coroirer  makes  m  ihquff^  the 
vill  muft  be  amerced ;  per  Twifden ;  for  probably  the  corotKT  K\d 
no  notice  of  it,  and  if  tiicre  was  an  inqueft  it  muil  be  rcturiKJ  bjr 
the  certiorari ;  per  cur.  Kcb,  278.  pi.  74,  Pafch.  14  Car.  2.  B.R- 
Ld.  Buckhurft,  W^ntwortii  and  BcUafis. 
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Tor  more  of  Ametcemextt  and  Fines  in  Genenl, 

S>ittref5,  (Crror,  BJuDgntcnt,  SCrta!,  (Z.  b)  (A.  c) 

(G*.  g)  snd  other  Proper  Tides* 
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TN  writ  afwntry  die  ^inm/  mtfrfr  defaub  after  default^  and  a 
ftr anger  came  and  faid  that  he  himfelf  pending  the  writ  had 
.  Yeeavered  the  tenements  by  verdiH  of  ajjife  againft  the  demandant  ani 
ibe  tenant^  &c.  and  prayed  that  no  judgment  l)e  made  of  his  frank- 
tenement,  &c.  yet  the  demandant  had  judgment  to  recover 
fet(in.  Thel.  Dig.  aoo«  lib.  13.  cap.  14.  f.  x.  cites  Mich.  2 
E.3.43. 

2*  In  fcire  facias  out  ofafine^  die  tenant  faid  that  the  queen  bad 
a  writ  of  dijceit  pending  againft  him  to  reverfe  this  fine^  becaufe  tht 
tenements  are  parcel  of  a  manor  of  which  the  queen  is  feifed'^  which 
is  ancient  demefne^  &c.  upon  which  another  day  was  given  to  all 
the  parties,  at  which  day  the  demandant  was  received  ex  grada, 
to  anfwer  and  plead  to  the  writ  of  deceit,  to  which  he  was  a 
flranger.  Thel.  Dig.  200.  lib,  13^  cap.  14.  f.  3.  cite$  Trin.  26 
E.  3.  65. 

3.  In  fcire  fecias  zjiranger  came  and  prayed  that  tb^  writ  be  Every 
eibated  for  default  apparent  in  the  writ^  but  the  court  had  not  any  ^'"^'^^^rw 
regard  thereto;  for  the  tenant  pleaded  to  the  a£iion.   TThel.  Dig.  ri«  may^^* 
200.  lib.  13.  cap.  14.  f.  3.  cites  26  £t  3.  72*  move  the 

court  of 
natetr  appanit  in  tbt  Wfit,  and  the  court  ex  officio  is  bound  to  abate  the  writ,  if  it  be  vicinus,  folr 
faife  Latin  or  d^ault  of  fotm,  &c.    TheLDi^.  loo.  hb.  13.  ^ap.  14.  f.  5,  cites  HilL  *  4  H.  6.  x*. 
and  9  H.  6.  79* 

♦  Br.  prief,  pi.  2  ro.  cites  S.  C— — Br.  Falfe  Latin,  &c.  pi.  96.  cites  S.  C.  •  Br.  Offict 

del  Courr,  pi.  5.  cites  SC.  &4X  E.3  2r.— Hardr.86.  Arg.  cites  S.  C Br.  Error,  pi  49. 

%.  P.  by  Brooke.— -«-A  ftranger  may  inform  the  court  of  error.    Br.  £rra#»  ]>!.  ^o.  cuci  11  H.  4. 
#2.65.  92.  per  H els. 

4»  Informedon  the  tenant  traverfcd  the  gift,  and  zflranger  came 
zndfaid  that  the  reverfion  was  in  an  infant^  being  in  ward  of  the 
king  J  and  that  the  tenant  pleaded  by  collufion^  &c.  and  prayed  that 
they  would  not,  &c.  £t  non  allocatur,  becaufe  none  anfwered  for 
the  king  or  for  the  infant.  Thel.  Dig.  200.  lib.  13.  cap.  14.  f.  4* 
cites  Mich.  2  H.  6. 5.  -  ' 

5.  So  it  is  of  matter  apparent  in  the  count,  Thel.  Dig.  200. 
lib.  1  J.  cap.  14., f.  5,  cites  Mich.  19  H.  6-  10. 

6.  So  of  matter  apparent  i«  an  avowry.  Thel.  Dig.  200. 
lib.  13.  cap.  X4.  f.  5.  cites  Mich.  34  fi.  6.  8. 

'  7.*   ^^  ^^^  of  cm  office  or  indi£fment  found  fur  the  king.     Thel. 
i .   '    •  N  n  2  Dig. 
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Dig.  200.-  lib.  13.  cap.  14.  f.  5.  cites  Mich.   5  E.  4.^.b.  7 

e:  4.  17.      ;  . 

8.  Any  as  Amicus  curiae  may  jhew  to  the  court  that  the  mi  p 
goes  to  the  whoUy  and  the  court  ex  officio  fhall  difcharge  aD  but 
that.    Br.  Deux  Plees^  pi.  23.  cites  5  £•  4*  124. 

9.  Upon  an  outlawry  the  queftion  was  whether  one>  as  Amicus 
curi«,  -might  appear  and  quajh  an  infutfition  found  upon  the  vd% 
lawryfor  matter  infufficient  apparent,  Nicholas  and  Parker,  barooS) 
took  it  clearly  upon  the  book  of  7  £•  4.  that  an  Amicus  curb 
might  fhew  caufe  to  quafh  an  inquifition,  and  iaid  that  Bennet's 
c  AS£,  which  had  been  urged  to  the  contrary,  went  off  by  agree- 
ment of  die  parties.  vHardr.  85,  86.  Mico.  1656.  in  the  Ex- 
chequer, The  Protefkor  v.  Geering. 

10.  Serjeant  Maynard  being  denied  offering  exceptions  inaireft 
of  judgment,  on  a  convidion  of  forgery,  unleu  his  client  inso- 
lent, urged,  that  as  Amicus  curiae  he  might  ifrfmn  them  rfem  ensr 
in  the  proceedings,  to  prevent  their  giving  a  ralie  judgment  at  any 
time,  though  he  could  not  move  in  mitigation  of  the  fine,  uithvd 

r  476  j  his  client's  prefence ;  but  the  court  (aid  the  partv  ought  to  be  pre- 
fent  in  both  cafes.  2  Show.  297.  pi.  297.  Pafcfl.  35  Car.  2.  B.K. 
The  King  v.  Buckeridge. 

II*  Any  one,  as  Amicus  curiae,  nuy  nu)ve  to  quafli  an  iM'^ 
nknt  apparent^  vitiousy  be  the  crime  what  it  will;  pertkChi 
J.  Cumb.  13.  Hill.  I  &  2  Jac.  2.  B.R.  The  King  v.  Vaux. 
.  12.  In  a  cafe  upon  the  ftatute  of  frauds.  Sir  Geo.  Trcbfj  as 
Amicus  curiae,  informed  the  court  that  he  was  prefent  at  die 
making  that  ftatute,  and  what  was  the  intention  of  the  parlU' 
ment.  Comb.  33  Mich.  2  Jac.  2.  B.  R.  in  the  cafe  of  Hortoav. 
Ruefty. 

.13.  If  an  affion  be  abated,  any  one  as  Amicus  curiae  may  DOve 
to  have  the  verdi£tjet  afide,  even  the  defendant  himfelf.    Cum^ 

^^      ,.        170.  Mich.  I  W.  &  M.  in  B.  R.  Dove  v.  Martin. 

« 

For  more  of  Amicus  Curiae  in  General,  fee  odier  Flrofer 
Titles. 


« • 


flndent 


»«»    •   • 
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Tixttimt  Demefhe* 


(A)     ffJbai  fhall  be  £ud  Ancient  Demefne.         Fol.  311. 


I 


I.  A  N  acn  of  land  may  be  ancient  demefiie,  which  is  parcel  of  •  Br.  Anci- 
•"^  a  manor  which  is  not  ancient  demefne.     30  Ed.  3.  12.  ad-  mefn?'  1 
mitted.    Land  which  hfrani'fee  may  be  held  of  a  manor  of  an*  x^.  "itef  * 
eient  demefiie.    •  ii  H.  4.  86.]  s.c.  &s.p, 

agreed. 

[2.  That  which  isiarj^^r^^^/bythe  lord  out  of  his  wq/ieSj  cannot  For  that 
be  ancient  demefiie.    5  Afll  2.  For  the  waftes  are  part  of  the  which  it  ia 
demefiie.  1  i»ie  hands 

time  oot  of  mind  cannot  be  ancient  demefne,  but  that  which  was  held  by  the  tenants  before  time 
of  memory.  Br.  Ancient. DemefQe>  pi.  16.  cites  S.  C.  Br.  Ibid.  pi.  32.  cites  si  AfC  13.  S.  P^ 
jft  to  the  approving  out  of  the  wafte ;  but  though  no  anfwer  was  given  directly  to  fuch  plea  plead- 
ed, yet  Brooke  iays  it  feems  clearly  that  fuch  land  fo  approved  is  frank^fee^  becaufe  it  is  taken  out 
of  the  demefnes.— No  land  which  is  in  the  hands  of  the  lord  can  be  faid  to  be  ancient  demelne* 
Br,  Ancient  Demefne^  pi*  6.  cites  41  £•  3.  az.  per  Kirton. 

4i  Note,  that  that  part  of  the  manor  which  is  ancient  demefiie, 
which  is  if|  the  hands  of  the  lord  or  of  the  king,  viz.  the  demefnes,. 
isfrank^fee^  and  that  which  is  in  the  hands  of  the  tenant  is  ancient 
dmefne  only.     Br.  Ancient  Demefne,  pi.  32.  cites  21  AIT.  13. 

4*  All  diat  was  under  the  tide  of  the  king's  land  in  the  time  of  Thofema- 
King  E,  the  Confejfor^  or  held  of  W.  the  Conqueror^  is  ancient  de-  ^ors  are 
mefnei  and  that  which  is  under  other  titles  is  not  ancient  de-  ^cJjfde"' 
mefiie ;  for  thofe  were  not  the  king's  land  at  this  time,  and  there-  mefae  of  • 
fore  not   ancient  demefiie.    Br.  Monfiraverunt,  pi.  i.  cites  40  thecrowA. 

1J»    ^  Vihicb  KUirt 

•^•3*    44*  Mtbt  bands 

tfS%.  Edward  the  Cof^eJUhr^  or  IVHRam  tbeCofuyfror,  and  fo  exprefled  in  the  book  of  Domefday,  mad«r 

or  begun  inthe  i4tb  year  of  William  the  Conqueror.    4  Inll.  269. 

5.  There  cannot  be  ancient  demefne  unlefs  there  is  a  court  and  T  ajj  1 
Jiutorsy  &c.    Per  Coke  Arg.  2  Le.  191.  Trin.  28  Eliz.  in  pi.  240.  ^  p  so  if 

there  be  but  one  fuitor ;  for  that  the  fuitors  are  judnes,  and  therefore  the  demandant  muft  fue  at 
common  laiv,  there  being  a  failure  of  juftice  witlun  the  manor.    4  Inft  270.  cap.  58. 

6.  In  eje£hnent  brought  of  lands  in  ancient  demefiie,  it  was  re-  it  was  ad. 
folved  that  copyhold  lands  are  as  the  demefnes  of  the  manor,  and  are  ^py  ^oids* 
the  lord's  freehold,  and  therefore  not  inipleadable  but  in  the  lord's  being  par- 
court,      Cro,  J.  559.  pL  5.   Hill.   17  Jac.  B.  R.   Pymmock  v.  ceiofthe 

vj  ij  manor  ars 

Welder.  pleadable 

at  coiDKnon  I9W  ;  and  the  franktenements  held  of  the  lord  are  pleadable  only  in  the  lord's  coivt. 
2  Lev.  405.  Mkh.  6  \V.  &  M.  in  C.  B.  in  cafe  of  Smith  v.  Fnunpton. 

7.  i^  lansls  are  ancient  iwaclnc  but  lands  holden  infocagcy  and  *  '^^ 

\  N  n  3  coiife<iuently  '^^"toiop? 
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of  Fitth.  coniequently  lands  held  by  luught>fenrice  ♦  ice.  ia  fee,  are  not 
fbyknt^r.  ancicnt  dcme&e.    F.N.B.  13.  (D) 

iervicc  and  in  fee)  but  ihc  French  edition  is  as  here.— —F.  N.B.  14.  (B)  S.P.  aeaordingly;  for 
the  tenants  in  ancient  demefue  are  called  Sokemanty  viz.  tenants  of  the  plough.-*— -Br.  Ancient 
Pemefne,  pi.  41.  cites  S.C— ~S.  P.'Arg.  Le,  232.  inpl.  315.— .— 2  Le.  190.  Aij.  in  pi.  24c. 
■   ■    4-  Inft.  270.  cap.  5$.  S.  P. 

All  thofe  that  hold  of  ^hefe  nnanors  in  foca^e  are  tenants  in  ancient  demefne,  and  they  plowed 
the  king's  demefnes  of  his  manors,  fowed  and  harrowed  tHe  fame,  mowed^and  maJe  hismeadowt| 
and  other  fuch  fervices  of  huibandry,  for  the  fuftenance  of  the  king  and  his  honourable  liouflioU, 
Tn;«inrenance  of  his  ilable,  and  other  like  necelTaries  pertaining  to  the  kind's  huibandry.  4 
Inft.  iS^, 

8.  The  rent  may  be  parcel  of  the  manor,  and  (b  may  th^JirvlceSi 
though  the  land  Isfrank-fse^  and  whatever  is  holden  of  the  manor  is 
not  part ;  per  E)rre  J.  And  per  Holt,  land  boldin  of  the  mancr 
cannot  be  faid  to  be  part  of  the  manor.  12  Mod.  13.  Mich*  3  W« 
&  M.  Parker  v.  Winch. 


(A.  2)     Tried  How. 

Br.  Mort-     t.    A  Ncient  demefne  was  tried  per  patriam^  but  no  argument 
danceflor,  xX  made  of  it ;  but  the  parties  joined  iflue  upon  it,  and  a& 

s!  a  and"  foMXiA  for  the  plaintiff.   Quod  nota.    Br.  Ancient  Demefiic,  pL  27* 
10  E.  3.      cites  8  Aff.  35* : 

and  M. 

3  £1 2.  accordingly.  S.  P.  Br.  Ancient  Bemefne,  pL  »9.  cites  9  A£  9* 

2.  Recordare  came  into  ancient  demefne  to  remove  the  ptea,  be« 
caufe  the  tenant  claimed  to  hold  at  the  common  latVy  and  at  the  day 
they  were  at  ijjie  upon  the  caufe  if  the  land  was  ancient  demise  $t 
notj  and  found  for  the  demandant^  by  which  he  recovered  feijin  of  ^ 
land  in  hank.     And  fo  fee  that  they  hold  plea  in  bank,  upoa  ori- 
ginal commenced  in  the  court  of  ancient  demefne.     Br.  Caufe  dft 
Remover,  pi.  29.  cites  30  E,  3.  21. 
Br.  Ancient       3.  Where  a  man  pleads  arciefU  demefne^  &c.  the  court  will  not 
Ijcmeirc,     write  for  the  record  of  Domefday  to  pr^ve  it,  but  the  partj  fiaU 
s.  cil!!^^*  ^^^^  ^y  ^'  ^'^  P^^^^  ^^  bring  it  in^  and  fo  he  had,  5cc.     Quaere  if 
Br.  .Mon.     C.  B.  may  write  to  them  ;  for  Nefcitur  quae  earum  eft  altior  cuiiat 
ftravcrunt,   and  the  other  party  may  bring  in  the  fame  record  fub  pede  figiili  t^ 
|!c.*  "'"   p^^^  it  frank-fee^  if  be  will.     Br.  Record,  pi.  33.  cites  39  E.  3.  6. 

In  writ  of  entry  furdilfeifin,  ilTue  beingt.iken  whether  the  manor  of  S.  in  com* 

[^  ^  O  n     S.  wa':  ancient  demefne  or  not.    The  court  ordered  the  tenant  to  have  the  imk  if 
*t7       J     D^t.-fday  in  court  fuch  a  day  at  his  peril,  and  it  was  hrough  imtcC  B.  acoqitltngly  ry 
miti'.imi  oittof  Caimcerf,  tuitb  the  ct^thtcri  wlicb  iffuti tm  of  l^batictry^  aitdtSreAdt»  tkt 
ireafurer  and  chjtKlir/ain  ,f  the  Exche^ufr,  &c.  by  which  record  it  was  found  ancient  demefne,  and 
juJ^ment  that  the  tenant  eat  inde  fine  die,  and  that  the  demandant  Ihould  fue  in  aooept  den^cCne 
n,  ^c.    D.  250.  h.  pi.  87.  cius  a  precedent  Mich.  3  IL  S.  in  C.  B.  Rot.  341. 

IfTue  was  4.  It  appears  that  all  the  land  which  is  intituled  in  the  UomMxf 
Ihc*  !^r  f  ^^^^  ^^  ^^^  Exchequer  under  tit.  Terra  Regisj  Terwe  E,  Reju  W 
Out^uT^  Confejforisy  or  Terra  Regis  ff^*  Conquejiorisy  is  ancient  demefiie; 
was  aiicienc  and  tliofe  which  are  intituled  under  other  titles,  as  Terra  Epijc^i  Sm 
derTiefne,  g^^^  thok  are  not  ancient  demefne,  and  plea  was  made  there,  where 
court '^^       it  was  ihewn  that  the  manor  ofD.  was  ancient  demefne  i  that  xa  ikis 


vtB  are  3  manors'  9/ one  name^  and  that  they  hold  of  the  manor  which  'T^^ 
is  under  this  tit.  Terra  Epifcopi  E.  anJ  not  of  the  manor,  which  f^^^^'*' 
is  under  this  title  Terra  Regis  \  quod  nota,  and  fo  he  confeiTed,  coniumlhti 
and  avpided  the  record  which  was  (hewn  to  prove  the  ancient  de-  ^«  Dom'fHcty^ 
mefne,     Br,  Ancient  Demelhe,  pi.  5.  cites  40  E.  3.  45^  ^Mtulril^At 

the  day  the  plainiiff  hail  th€  book  hrought  into  comt  by  a  porrcr.  It  appeared  that  Edward  tbt 
C«fif'^tf  amio  18  rej?i>i  f«',  h<xA  vp-jcH  th'n  ntanor  to  the  \ihiot  of  R.  <i>;^th;tt  it  'ivat  nc#  imJ-r  the  titit  di 
tirr^  Rtgii ;  for  all  Uixis  hc!d  in  rncient  demefne  which  ths  Confeftor  had,  were  written  by  WiU 
liara  the  Conqueror,  anno  20  of  his  rsixn,  in  the  lH>ok  of  Domcfday,  un<ler  the  title  c'c  Tcm» 
Reqis,  and  theTe  are  all  held  in  ancient  d^mefr.e  at  this  uay  ;  but  ilioTe  which  were  ftivcii  away  hf 
the  Confcflbr,  and  which  «rc  not- written  In  Domcfday  untler  that  tiilc,  arc  not  ancient  dcmefnei. 
and  a  refpondeas  ovii^er  w;is  awai-ded.  Cited  by  Hvk  Ch.  J.  i  S;^k.  57*  pi.  t.  as  P:|ich.  9  Jac.  in 
C.B.  Rot.  3165.  Sanders  V.Welch. 

5.  It  IS  in  a  ftianner  ag^reed  that  the  land  in  the  Domefiay  book  ^^^^hyhim 
which  comes  under  tit.  Terra  Regis  E,  or  under  Terra  Regis  only^  judged  that 
which  is  intended\Jf^,  the  Conqueror^  in  whofe  time  the  book  was*  thc*w.ww  of, 
made,  fhr.ll  be  intended  ancient  dcrnefne ;  and  the  plaintifF^^w^^  T.xukich 
defers  charters  by  iftfpcximus^  which  rehearfed  that  IV,  the  Conqueror  t^s^ffi,^ 
d^dity  concejfit^  c?  confirmavit^  &c.  the  faid  manor,  to  prove  that  it  earitfCb^* 
was  land  of  W.  the  Conqueror,  and  bccaufe  dedlmus  may  be  a  con^  terattbe 
firmationy  and  the  grant  of  land  in  poflcllion,  &c.  therefore  per  Belk.  '^^^    ' 
this  is  no  trial  that  it  was  the  land  of  W.  the  Conqueror,  or  of  thePomffm 
king  E.  and  alfo  that  ancient  demcCne  Jhall  not  be  tried  by  charter^  dnybook^ 
nor  ia  other  manner  but  only  by  the  Domefdeey  book  5  quod  nemo  ^^"p"*"' 
ncgavit,  and  therefore  the  plaintiffs  were  nonfu iced,  and  by  him  per  conc*i- 
thc  lands  of  other  lords  are  alfo  in  the  Domefday  book  under  other  l>"ni  regis, 
titles.     Br.  Ancient  Demefne,  pi.  9.  cites  49  E.  3.  22.  1&!5^"1V' 

J^aii  t'lms  in  thejtljin  of  the  ktivr,    QMsere  inde^  and  the  manor  above  was  under  tif«  T%rte  St,  Subh  auf 
¥kd  therefore  not  ancient  demefne  as  held  there.    Ibid. 

6.  In  afjife  the  tenant  faid  that  he  held  for  term  of  ///v,  the  rever^ 
fan  to  the  Mingy  and  prayed  aid  of  him,  and  had  it,  arid  procedendo 
came  after  into  the  Chancery,  and  the  king  faid  upon  the  aid  that 
the  land  is  within  K.  which  is  ancient  demefne  of  the  king,  as  of  the 
dutcby  ofLancaJlery  and  held  of  K.  and  was  certified  accordingly 
by  the  Domefday  book.  And  per  tot.  cur.  this  is  not  to  the  pur- 
pofe,  becaufe  the  king  may  have  his  aftion  of  deceit;  and  per 
Cheney  and  Culpeper,  The  king^  of  a  thing  of  the  dutchy^Jhall  be  as 
a  common  perfon^  and  that  by  leafe  for  life  by  the  dutchy  feal,  if  the 
tenant  in  affife  prays  aid  of  the  king,  the  affife  (hall  be  taken  im- 
mediately.    Br.  Ancient  Demefne,  pi,  15.  cites  11  H.  4.  85, 

7.  No  caufe  is  fufficient  to  remove  a  plea  out  of  ancient  demefne, 
hut  that  which  makes  the  land  frank-fee  \  per  Brian,  Br.  Ancient 
Demefne,  pi.  35.  cites  i  H.  7.  30. 

8.  If  ancient  demefne  is  pleaded  of  a  manor ^  and  denied,  this  (hall  Iff«e  was 
be  tried  by  the  record  of  tbe  hook  of  Domefday  in  the  Exchequer  ;  $ut  ^^^\^^ 
if  iffue  be  taken  that  certain  acres  are  parcel  of  the  manor  which  Is 
ancient  demefne,  that  (hall  be  tried  per  pais  \  for  it  cannot  be  tried  f  ajq  1 
by  that  book,     9  Reo.  31.  a,  in  the  cafe  oi'  the  Abbot  de  Strata  *■     '      "* 
Marcella.  cpntained 

in  a  fine  were  ancient  demefne,  pretending  rhni  they  were  parcel  of  the  mtnor  vf  BarMdtn  \\\  the 
county  uC  Northaroptony  which  was  pretei.deil  to  be  ancient  dem;.'t'ne,  and  the  bcwk  of  DoiTicft.i.i/ 
being  bmught  into  court,  it  apneared  iL^c  tlie  n.ini>r  o(  Bowdcivin  the  cauaty  of  LeiceAer  w;ui, 

N  n  4  but 
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but  not  the  manor  of  Bowden  in  the  county  of  Northampton  ;  ftn4  thousb  it  was  infifted  Utftfbi 
manor  of  Bewden  was  h^Ab  in  the  county  of  Lgicfier  and  ffwihcoKftoH^  yet  it  M'As  not  regarcledy  the 
Bomefday  book  being  againft  the  plaintiff.     Brnwnl.  43.  Trin.  15  Jac.  Griffin  v.  Palnacr*  ■ 

H(^  188.  pi.  230.  Axiun.  bnc  S.  C.  accordingly,  and  that  ^o  the  pUintiiF  was  barred. 

}^\}^'  o.  In  cjeftmtnt  for  land  in  Long-hope  in  the  county  of  Gku- 

Hodra^  ^*  cefter>  the  iiTue  was,  whether  it  wlu  ancient  demcuie  or  wnt^ 

8.  c.  ac  and  at  the  trial  the  Domefday  book  was  brought  in  by  an  officer  of 

cordingiy ;  the  Exchequer,  by  which  it  appeared  that  Hope  was  ancient  de- 

Windbam  ^^^'^  ^u^  nothing  was  mentioned  of  Long-hope,  thereupon  they 

'  J.  thought  offered  to  prove  by  the  fteward  of  the  manor  and  others  dnt  it  was 

It  might  be  the  fame  as  was  formerly  called  Hope,  and  lately  had  got  die  name 

piwfcrf  ^^  ^^  Long-hope.     And  Windham  J.  was  for  examining  the  wit- 

witnefies,  nefTes,  but  all  the  court  e  contra,  and  that  he  had  failed  of  the  re^ 

b«caufe  cord  to  prove  the  iiTue;  and  if  the  truth  was  as  fuppofed,  tbcy 

2ial"by  the  ^^S'^^  ^^^  helped  it  in  pleading,  that  it  was  known  by  the  one 

oooit  upon  name  and  the  other,  and  that  Long-hope  and  Hope  are  one  and 

thebook  the  fame  vill.    Sid.  147.  pi.  6.  Trin.  15  Car.  2.  B.  R.  Holdy  v. 

compared  it  to  a  trial  of  infancy  by  infpe£Uon  and  affida^ts  s  but  caeteri  e  coatra*  and  fo  it  wt& 
ruled. 


seetit.Toii  (B)  What  Privileges  the  Tenants  (hall  ha?c. 
«^2^^^/'  *  Toll  Free. 

reafon  why 

ar^dtf  *""  [  I.  ^HE  Y  mzy  fell  or  buy  oxeis  or  other  beafts  U  manurt^MF 
charged  of  ^*^'^^»  ^^^  maintain  their  houfe^  without  paying  toll  in 

toll,  is  be-    every  market  and  fair  throughout  the  realm,     f  7  H.  4*  44^  b. 

i^d!  Lf**     ^*  ^'  ^^^*  ^'    ^  9  ^'  ^'  ^5-  ^'  ^^  ^*^^  place.] 

Edward  the  ConfeiTor,  and  William  called  the  Conqueror,  fet  down  in  the  book  of  Domefday  were 
ancient  demefner  and  fo  called  Terrs  Regis,  and  they  were  to  provide  viAoals  for  the  king's  gar* 
rifons  in  chofe  troublefome  times,  3cc.  They  had  this  privilege  among  others  that  quiete  exerce- 
rent  aratra  Ic  terram  excolerent ;  this  was  faad  by  Coke  to  have  been  foand  by  him  in  an  ancicflC 
reading.    1  Le.  191.  in  pi.  240.. 

f  Br.  Ancient  Demesne,  pi.  14.  cites  S.  C.  but  is  only  a  ihort  note  referring  to  another  plao^ 
but  mentions  nothing  particularly  as  to  this  point,  and  the  place  referred  to  it  mifprinted. 

t  FitSh.  ToA,  pi.  8.  cites  S.C.— F.  N.  B.  ^28.  (D)  S.  P. 

In  an  adion  on  the  cafe  for  not  paying  toll,  the  defendant  (aid  that  he  held  ceitaio  lands  of  K« 
lord  of  the  manor  of  H.  which  manor  is  ancient  demefne,  of  which  manor  aU  tb«  tenants  have 
been  free  to  fell  or  buy  beafts  or  other  things  for  the  ra.inurance  of  their  lands,  and  maintenance  of 
their  houfes,  without  paying  toll  in  any  market  or  fair,  &c  and  fo  juftifies  that  he  came  to  ib» 
fame  market  apd  bought  certain  beaiV:,  as-ibe  plaintiff  bad  declared,  ami  that  fome  of  them  he  ofcd 
about  his  manurance  of  bis  lands,  and  foroe  of  them  he  put  into  pal^ure  to  make  tbem  fot,  and  more 
lit  to  be  fold,  and  afterwards  be  fold  at  fuch  a  fair,  &c.  And  the  opinion  of  the  couit  was  with  tte 
defendant,    a  Le.  191.  pi.  340.  Arg.  cites  7  H>4.  tix. 

Br.  Ancient  [2.  If  a  tenant  be  a  common  merchant  to  buy  and  feU  ealtle  in  a 
puT^cUes  ^^  ^^  market,  and  he  buys^  cattle  to  fell  again,  and  within  balff 
S.  c.  but  ye^  after  fells  them  again  at  a  fair,  yet  he  £all  not  pay  toll,  but  is 
s.p  does     within  the  privilege.     7  H.  4.  44.  b.  cuxia.] 

not  appear. 

Sae  til.  Toll  (E)  pi,  1.  and  the  notes  there. 


ancient  ^emeOie.   ""  4^0 

[  €.  'S&  in  this  cafe,  if  he  (ells  them  tbi  next  fiuhrin  after  he  Br;Ai»aeK 
bought  them,  yet  he  is  within  Ae  privilege.     7  H.  4.  44.  b.  i>emcfnc, 

S*  p.  does  not  apptar.-^— Br.  AAida  far  le  cafe»  pi.  37.  cites  S.  C 

« 

[  4*  They  (hall  be  difcharged  of  toll  for  things  coming  frmn  the  l#-  ^'^^^-  J^ 
nemnt  of  which  they  are  fcifed  in  ancient  demefhc,  '^  fold  for  their  §|  c.J^ 
Juftenanci.    9  H.  6.  25.  b.j  2  ina.  zn* 

S.  P.citev  > 
S.  p— --F.  N.  B.  14  (£)  S.  P.— ^Ibid.  ia&  (D)  S»  P.  «"  [Tbefe  words  Ibem  Co  be  fupeiw 

fluous.T* 

r  5.  So  they  (hall  be  difcharged  for  Utimgsfold  arijing  upon  the  Br.  Anclatt 

jathdd.  19  H.  6. 6.66.  b.]  ?:r.^ 

S.  C.  and  $•  P.  by  Newton  Ch.  J«  S.  C*  and  S.  P.  cited  Arg.  2  Le.  191.  pi.  ajo.        %  Inft. 

111.  S.  P. 

[  6.  S«  they  (hall  be  difcharged  of  toUyir  their  goods  bought  for  TuT^TdS^ 
thefupport  of  their  eftate^  according  to  the  quantity  of  their  tene-  ^^^q'^^ 
ment  in  ancient  demefne,  as  for  their  cattU  and  other  things  ne-  s!  p!  by  afl 
ceflary.     g  H.  6.  25.  b.]  the  juilice». 

'        ^  "*  dearly— 

F.  N.  B*  atS  (A)  Oiys  they  (hall  be  quit  of  toll  for  their  goods  and  cliattels  which  they  roerchan* 
dize  with  others,  as  weU  as  for  their  other  goods ;  for  the  writ  is  general  Pro  hmt  &  rtbusfdt^ 
lio  lAnd  Ibid.  (D)  tenants  at  will  within  ancient  demelfne  ihaU  be  ctifcharged  of  toll  as  weU 
as  the  free  tenants,  or  the  tenants  for  life  or  years  of  lands  in  ancient  demcfnc  ihall  be  difcharged 
of  coll  for  their  goods  — «»They  ihall  be  difcharged  of  toll  of  all  things  bought  for  their  own 
life.    %  Le.  191.  Arg.  cites  aS  Afl*.  ult«  by  Tborp>  Green  and  Setoa., 

r  7.  They  Ihall  be  difcharged  of  toll  for  things  which  they  buy  Br.Ancieat 
to  manure  their  foil.     19  H.  6.  66.  b.J  ^iTc 

and  S.  P. 

r  8.  Quaere  if  they  ihall  be   difcharged  of  toll  of  all  things  Br.  Andeift 
wbicb  they  feU  and  buy.     19  H.  6.  66.  b.J  5!^!dlet 

S.C.  and  S.  P.  accordingly.  In  trcfpafs,  the  plaintiff  ihewedthac  the  to^Aof  Leicefterwas 
ancient  demefne»  and  that  the  inhabitants  thereof  had  ufed  to  be  difcharged  of  toll;  and  thattha 
queen  by  her  letters  patents  liad  commanded  all  baylifis,  mayors,  iherifh,  &c*  that  thofe  of  Lei* 
oefter  ihould  be  difcharged  of  loll,notwithltanding  which  the  defendant  took  toll,  &c.  and  though 
he  did  not  (hew  that  it  was  taken  of  fuch  things  which  were  fur  providon  for  their  houfes  or 
manuring  of  their  lands,  Shute  J.  was  of  opinion  that  an  inhabitant  within  ancient  demefne^ 
though  he  be  not  a  tenant,  (ball  have  the  privileges.  Adjoruatur.  a  Le.  190.  pi.  240.  Tria. 
%%  £liz«  B.  R.  Town  of  Leicefter*s  cafe. 

r  9-  Nota^  in  juftice  Hutton's  reports  there  is  cited  one  Ward's  Cro.E.a27. 
ca^  to  be  adjudged  in  B.  R.  28  Eliz.  touching  the  toll  of  the  town  of  ^Ij^ '^ 
Lrciftock  in  Sufrblk,  where  it  was  adjudged  that  the  privilege  of  33  euz. 
ancient  demefiie  does  not  extend  to  him  that  is  a  merchanty  or  that  trades  B.  R.WarA 
and  gets  his  living  by  buying  and  fellings  but  the  privilege  was  an^  i  C."and 
isaxid  to  tho  perfon  in  refpeSf  of  the  Jandy  fcilicet,  becaufe  they  ma-  was  for 
snire  the  demeans  of  the  king,  and  provide  corn  for  the  garrifons  tithes  of 
of  the  king,,  and  purveyance  was  not  then  in  ufe,  but  the  privi-  "JJ^|^ 
lege  is  intended  for  thofe  things  which  arife  or  are  to  be  ufed  in  dize,  and 
the  land,  or  for  bis  family  that  manures  the  land.]  adjudged 

Z:  ^  .  -*  .  forthede- 

fcodant;  but  gave  no  publiclc  reafon  for  it ;  but  privately  did  agree  between  themfelves  for  thi" 
fokftance  ci  the  msucer;  for  W'ray  iaid;|  t^^e  is  no  reafun  tliay  flWiAld'  be  uncharged  for  mer- 

4      -  cbaada% 
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ehaocUae,  and  tl^ai  ib  ars  the  booK^-*— I^  »tJU  pi*  3J  $.  Trin*  30  Eli<.  B.  1>  tbe»9i  C^  >4^:>%^ 
Qviod  qua  911$  nil  capiat  per  Billam.— •—a  Inft.  aax.  S.  P.  accordingly.-       &.  P.  Ar^  a  Le.  191^ 


s.  P  Br.  xo.  The  tenants  in  aocieat  dusivfiie  fhall  go  quit  of  tolL    Br. 

CwJic??'.^'^  Ancient  Demefne,  pL  49.  cites  the  Rcgiftcr,  foL  260. 

•5.  cites  F.  N.  B.  fo.  aaS.   . 

Fol.  322.    (C)  JVbo  (hall  be  a  Tenant  to  have  the  Acfvantagt 
^-•^^^■^  of  the  Privilege.     In  Refpedf  of  the  EJlate. 

Fluh.ToU.  [  uCr^ENANTin  fee  of  ancient  demefne  (hall  have  the  pri- 
pl.^8.  ciLca  J.     yjiggg  ^Q  jjg  toll-free   in  fairs  and  markets.    9  H.  6. 

f'itah.  Tolly  [  2.  So  toia^z/  tf/  tuiU  of  ancient  demefhe  fhall  have  the  pri?i- 
^L^tdtcs    lege  to  be  toiWfrec.     9H.  6.25.  b.j 

corJuigly. F«  N.  R.  a&.  (D)  S.  P.  accordingly,  and  fo  of  fmanf /or  ytars,        ■   S.  P. ^ 

SUute  J-    &  Le*  191-  in  pL  240.  cites  37  H.  6.  27.  by  Moile. 

(C.  2.)     What  other   Privileges   they   (hall  have 

befides  being  Toll-free. 

Tenants  of  i.  rpHQSE  of  ^nci^nt  demefne  Jhall  not  fue  at  the  Jitrifi 
Demefno  tourns^  and  they  Ihall  be  excepted  from  juries  and  mi* 

Ihaii  be  #x.   Br.  Ancient  Demefne,  pi.  43.  cites  F.  N.  B.  fol.  ♦  i66,         ' 

'tht  keif  vifw  effratfk'^itdre,  and  (rom  Jherijfs  umrnu  Br.  AAcicat  Dcracfiie>  pL  49.  dtas  tbert- 
giav  U.  181.  «  F.  N.  B.  166.  (F) 

Br.  Tenant  a?  Franlctenants  in  ancient  demefne,  and  tenants  at  will,  (hall  be 
S^c.^i^U*  2V  ^^^  ^^  ^'''  pontage^  and  the  like,  and  the  lord  alfo,  Br.  Ancient 
t3te$  s.  c.     JjemeCiej  pi.  43,  cites  F.  N.  B.  fol.  128. 

fc  S.  P.  ac- 
cordingly.  Br.  Privilege,  pi.  56.  S.  P.  accordingly.— —S.  P.  and  fo  of  Pafiage.    F.  K.  B*  if 

(£)  and  22$.    (B) S,  P.  and  fo  of  Murage.    Arg.  2  Show.  75.  in  pi.  59. 

•  F.  N.  B.  3,  To  the  end  thefe  tenants  might  apply  themfdves  to  their  h- 
II.  (F)s.P.  ijQyrs  for  the  profit  of  the  kine,  they  bad  fix  privileges,  *  ift.  That 

aCCOrdiogly      ,  ^        11*^,.        iff  r^  'l-ij        a  y    i     r  'J 

f  F.  N.  B.  they  mould  not  he  tmpUaded  for  any  their  lands,  &c.  net  ytbefud 
i4.(£)s.r.  manory  but  have  juftice  adminiftered  to  them  at  their  own  door  by 
hatc^bm^^  the  little  writ  of  right  clofe  dirc<2ed  to  the  bailiffs  of  the  kind's 
at* the  com-  manors,  or  to  tBe  lord  of  the  manor,  if  it  be  in  the  hands  or  % 
roou  iiw.  llibje(S^,'and  if  they  were  impleaded  out  of  the  manor,  ihey  is» 
•TT'^"'!      abate  the  writ,     f  2dly,  They  cannot  be  impanelled  to  appear  at 

ihid.  )i)  the      Try  n     •    /?  tr      r  -  '      .l  _^  •  A  ^ 

new  n.):cs  ^^(/rnun/ter  or  elfewhere  in  aiw  other  court  upon  any  mquelt  or 
there  (c)  trial  qf  any  caule.  J  3dly,  They  zx^free  and  quiet  from  all  tail'm 
^f^h^'^h''*  fairs  or  markets  for  all  things  concerning  hufbandry  and  fuftc- 
not  othcr^  nance,  |  4thly,  Jnd  of  taxes  and  tallages  by  parliament,  unlc& 
lands  ill  they  be  fpecially  nanjed,  **  5thly,  And  of  contribution  to  the  a*. 
t:  :.i ;.k .  f  e.    ^^^^^^  ^^  ^^^  knights  of  the  parliament^  &c.     f  t  6thly^  If  ihcy  be  fe- 


Ancient  DemeQtf;*  a^%\ 

^erattyHiftrjunod  for  other  fervices,  they  all,  for  fiiving  of  charges,  JJ^^^^f^ 
tKiy  join  in  a  writ  of  m^njiraverunt^  albeit  they  be  feveral  tenants,  ftjal^be 
Thefe  privileges  remain  ftill^  althoueh  the  manor  be  come  to  the  fwornoi* 
hands  of  fubje£l>^,  and  although  their  fervice  of  the  plough  is  for  o^  J  in 
the  moft'  part  altered  and  turned  into  money.    4  Iaft»  269.  aaiww. 

Br.  Ancient   Dcmcfne,   pi.  42.-4  Inft.  270.  cap.  48.  S.  P.  ♦  See  (B) 

H  F.  N^  B.  14.  (E)  S.  P.  acconlingly.  **  F.  N.  B.  14.  (E)  S.  P.  accordingly.— 

Ibid.  228.  (C)  S.  P.  nccordingly. Br.  Privilege,  pi.  56.  S.P.'citesF.  N.  B.  \\  F.  N.  B, 

14.  (D)  Uc.  tit.  Writ  of  Monftravenmt.— -And  they  fhall  be  acquitted  from  amercements  of 
the  county,  F.  S,  B.  14  (E)  in  the  rew  notes  there  (b)  cites  clauf,  iz  H.  3.  memb.  11.  aki4 
isfs  fee  32  £.  3.    Monllraverunc  6.  and  RoU  Pari.  6  £.3.  No.  3. 

4,  Ancient  demcfnc  is  no  exemption  for  ferving  the  office  of  a  f  j. 8a  1 
high  conflabU.     %  Show-  75.  pi  59.  Trin.  31  Car,  2.  B.  R.  tha  vem -^. 
King  V.  Bettfworth.  Anml.  s.  f. 

accordingly,  and  feems  to  be  $.  C* 


[ 


(D)     In  Refpea  of  the  Per/on. 

i.T  F  a  lord  he  a  tenant^  and  lives  In  ancient  demefne,  he  fliall  pif|.^cit« 
^  be  djfcharged  for  all  his  houfhold)  having  regard  to  the  s.  c.  but 
fmmtity  of  his  tenement,     9  H.  6.  25.  b.J  ^  ^-  *J^ 

(E)    In  ivbat  ASiions  and  Suits  it  will  be  a  good 

Flea. 

[  I.  TTTHERE  hy  recovery  in  the  afiion  the  lan^will  he frml  Br.A«d«it. 
^^  fee,  ancient  demefne  is  a  good  plea.     8  H.  6.  35.]  JltTo^ckes 

5.  C.  and  the  S.  P.  feems  admitted  by  BabbiugtOQ  J.-  -Jbid.  pi.  $7*  ekes  $.  C*  and  S.  P.  fcem$ 
adnrtiitcd.         See  pi.  18. 

r  2.  In  real  actions  ancient  demefiie  is  a  good  plea.  8  H.  6.  i.l  5«".  Andent 

pi.  II.  cite.s-&  C.  the  tenant  ple.idr.d  ih.it  the  land  was  ancient  demefne,  and  pleadable  in  th^ 
court  there  by  petit  writ  of  right  clofe,  &c.  and  demanded  judgment  if  the  court  would  takeco- 
nufancc  — —  4  inft.  270.  cap.  58.  S.  P.  accordingly.  It  was  agreed,  that  no  fraehdd  held  in 
ancient  demelnc,  could  be  recovered  in  the  court  of  the  king,  and  that  though  the  fi'eehold  were 
not  to  be  recovered  by  the  adlion,  yet  "if  tht  pojfffpon  w>:su>  he  recovertd  by  tbt  a^ion  brought  in  thtt 

king's  court,  ancient  demefne  is  a  gi>od  plea.    47  Hill.  10  Tac.  in  pi.  53. »  And.  178*  pi. 

10I*  HilU  43  £liz.  S.  p.  accordingly,  and  therefore  it  was  held  a  good  plea  in  ejectment.  Smitll 
T*  Arden.  In  all  real  actions  it  is  a  good  plea.    4  Inft^  270.  cap.  58. 

I 

[3.  In  a  \irrit  of  ward  of  land^  ancient  demefne  Is  a  good  plea*  ^i^zh.  An- 

10.  ciies  46  E.  3.  f.  S.  p.  accordingly.— S.  P.  Hobi  47.  in  pi.  53,  accordingly,  and  cites  46 
E.  3-  1.— Br.  Ancient  Demefne,  pi.  7.  cites  46  E.  3.  1.  S.  P.  accordingly.——^  Rep,  105,  a* 
S.  C  &  S.  P*  cited  accordingly,  per  cur. 

f  4*  In  a  y^rit' q{  mefne  is  a  good  plea,  becaufe  the  tenancy  *Br.  An- 
may  come  in  debate  in  this  writ.  *  2X  Ed.  3.  10.  J  28  Ed.  3.  ^^^n^^V 
95.  adjudged.]  Tc!  cites 

S.  C.  Ic 
S%  P.  accordingly,  per  tot.  cur,— 4  Inft.  270.  cap,  58.  S.  P.— 8.  C.  cited  accordingly,  per  cur. 
C  Rep.  K05.  a.  X  Fitzh.  Mefne,  pi.  17.  cites  S.  C.  k  S.  P.  accordingly. 

Ficzb.  Aocieat  Beoiefne,  pi.  26.  cit«s  S.  C.  af  cording ly. 

[S.  In 


48a  ancient  DemeTne. 

«  Br.  An-  [  5.  In  nplevin  ancient  demefne  is  a  good  plea,  beeaufe  \j 

^^^f  ^^  intendment  the  freehold  will  come  in  debate.  4  H.  6.  19.  •  7  H.6. 

^.Tu<r  35-  b.     21  Ed,  3.  10.  51.     29  Ed.  3.  o.      3Q  Ed.  3.  12.  b.  ad- 

s.  c.)»iit  judged  contra.    %  '7  ^d.  3.  52. 75.  tiilme  realty  comes  in  dd>ate, 

s.  p.  docs  bccaufe  he  may  traverfe  the  taking.] 

there.  1  Fikzh.  AneifiDC  Demefne,  pi.  14.  cites  S.  C  It  S.  P.       ■    Br»  Andcnt  Demefoe^ 

pL  4.  cites  40  ^  3.  4*  S.  P.  agreed  accordingly.-*— Godb.  63.  pi.  76.  cites  S.  C  agreed  per  coiw 

r      o      .^    to  be  a  good  plea— Ibid.  pU  7.  S.  P.  faid  to  be  accordingly^  and  cites  46  £.  3.1. 

[  40;^  J  —-4  Inft.  170.  S.  P.  ■  3ulft.  loS.  HilU  8  Jac.  B.  R.  in  a  nota  €i:ys  k  was 
agreed  by  the  whole  court^  and  that  fo  is  the  book  of  10  H«  7-  14^ '  Ow»  14. 
Pakb.  36  EUz.  C.  B.  in  Owen's  cafe,  S.  P.  accordingly  obiter,  and  cites  40  £•  3.  4. 

Br.  Ancient  [^6,  Jn  a  WTit  of  acc9wtt  agoinji  a  Bailiff'  tf  a  nuowr^  ancient 
S!^!cUes  ^Jemefne  of  a  manor  is  a  good  plea.     8  H.  6.  34.] 

S»  C.  but  S.  P.  does  net  appear.  '  Ibid.  pi.  37.  cites  S.  C.  but  S.  P.  does  noc  appelr  there.*— 
Br.  Ancient  Demefne,  pi.  7.  cites  46  E.  3.  i.  S.  P.  accordingly.-^— 14  H.  8.  5.  a.  cites  S.  P.  ts 
adjudged  in  46  £.  3.  i.  becaufe  it  is  of  the  profits  of  the  land,  which  is  ancient  demeibe;  which 
will  follow  the  nature  of  the  land  itfelf.-^— 4  Inft.  270.  S.  P«-oS.C.  cited  accordingty»  per 
cur.  5  Rep.  105.  a^       S.  P.  Hob.  47.  in  pi.  53. 


Br.  Ancient      j^  y.  In  an  afffe  ancient  demefiie  is'a  good  plea.  7  H.  6.  35.  b.] 

xjBRieine, 

pi.  aa  cites  S.  C.  but  S*  P.  does  not  appear.  In  aJfiH  nf  rent  iffminf  mt  vf  land  in  imde^  Jemfm 
mid  tend  piUdahhf  there  ancient  demefne  is  no  plea.  Br.^  Ancient  Dememe,  pl«  3.  cites  ao  H.  6. 
33 J  ^fuiif  aflife  be  brought,  and  tbt  lord  o/afident  tkmefiu  b*  namrd^  there  ancient  denelne  is  a» 
plM ;  for  no  ancient  demefne  can  be  in  the  hands  of  the  lord.    Ibid. 

In  affile  for  a  rwty  ancient  demefne  of  the  land  is  a  good  plea,  becaufe  that  coort  has  aoChorkf 
to  hold  plea  of  the  land  out  o£  which  the  rent  iflues^  and  therefore  a  fortiori»  of  the  itat; 
Arg.  D.  8.  a.  Trin.  18  H.  8.  in  pi.  14*  *      .  • 

Br.  Ancient  [  8.  In  a  writ  of  acc9unt  againfl  a  guardian  in  fieagt  ancient 
^Te  ^°ttes  demelhe  is  a  cood  plea,  becaufe  the  tenancy  may  come  in  de- 
l«c .  U  s.  p!  bate,  for  the  defendant  may  fay,  that  the  lana  is  held  by  knights- 
according-    fervice.     21  Ed,  3.  10.  adjudged.] 

]y»  per  toi. 

cur.— 5  Rep.  T05.  a.  S.  P.  accordingly,  per  cur.— And  fo  [geseralljr,  as  tt  feems]  in  aAiont 
of  account^  wliere  by  common  intendnnent  Che  reahy  (hall  come  in  ^ueftion.  4  Init  ajo. 
cap.  58. 

Br.  Ancient  f  ^,  In  a  writ  of  adnuafurement  ofpajture  ancient  demeihe  is  a 
2^of  cites  S^^  P'^*^  ^^^  though  no  land  be  demanded,  yet  by  this  the  cooh 
s^'c.  &  nfon  {hall  be  admeafured,  and  by  this  the  land  will  be  firank-feei 
S.P  by       8  H.  6. 34.1 

Cottington,  "* 

lor  by  the  judgment  the  land  will  be  fraQk-fee.-.*Ibid.  pi.  37.cites  S.  C.  Js  S.  P.  fay 


s:  P.  and  [  10.  In  a  partition  between  tenants  in  common  ancient  demclbe 
^d^iijudg-  *^  *  ^°^  P'^  ^^^  though  this  docs  not  demand  land  dire£Uy,  yet 
ed  a  good  upon  the  matter  he  demands  it  a  latere,  and  fe  the  recovery  in  dus 
pieaac-  a&ion  will  make  it  frank-fee.  Tr>  I2  Jac.  B.  between  Gnce 
.teti'^f  "d  Grace,  per  curiam.] 

Grace  v.  Grace,  but  becaufe  feveral  difcontinuances  were  found  upon  the  reoord^  jv^nieat  W9 
given  for  the  demandant.    Rayro.  a49.  HilL  30  5e  31  Car.  a.  C.  B.  Foot  T.Pont. 

Br.  Ancient      f  n.  In  tri^afs  for  trampling  bis  grafs^  ancient  demeihe  a  nft 

S.  C.  but  S.P.  does  not  appear  there.— .Thd.  Dig.  1T4.  lib.  10.  cap.  24.  C  4.  cites  S.  C  Jfe  S.P. 
accord  inglyw  ■■■    ■$.  P.  and  fo  of  autiiur  Iris  trteu    Br.  Ancient  Demefne*  pi.  7.  cites  46  £.  3.  i« 
SVP.  by  Warherton  J.    Cro.  £.  82b.  in  pi.  19.       'It  is  no  plea  in  tfefpals  Qaare  claufani  f 
for  by  comn[iun  imendtnent  the  utle  of  tbafroeMd  wiU  not  come  in  dobs*.    4  lait  170^ 


dttcient  Demelht  4S3 

,  This  pHvile^e  iIdcs  hot  exceiul  f*  iMr  p&fomai  affimfit  n  Mi  npm  «  Mi/e,  H'eJ^s^  ^uMre  tLafm 
fitgitf  and  the  like,  in  which  by  common  imcDdrociit  the  title  of  the  freehold  iuH  not  come  ta 
debate.    4  Inft.  270.  cap.  58. 

• 

[  12.  In  a  writ  of  trefpois  quare  cilumiar^  fregit^  Sc  columbas 
Inteifecit,  ancient  d«me(he  is  no  plea.    47  £d*  3.  %z*  b.] 

i  13.  In  trefpa(s  c$ntra  facem^  though  the  realty  comes  in  debate^  I^^tzh.  An* 
yet  ancient  demefne  is  no  plea,  becaufe  they  cannot  hold  plea  in  ^^^^i^ 
ancient  demefne  of  a  plea  contra  pacem*     17  £d«  3.  52.]  14.  cites 

S.  C.  but 
S.  P.  does  not  clearly  appear.-*— -In  trefplfs  vi  ft  armis^  fo  that  the  kins  i^  ^^  ^^ve  a  fine,  it  d 
holden  that  ancient  demefne  is  no  plea ;  by  Warbunon  J.    Cro.  E.  8a6.  in  pL 
S9.— ^.  P.  and  fo  upon  the  ilatute  5  R.  a<  though  the  freehold  comes  in  debate,    f  ^ft  A  1 
yet  ancient  demefne  is  no  plea,  and  cites  46  £.  3.  i.  and  1  H.  7.  17.  and  the  caufe  i^,    L  T^T  J 
as  one  book  fays,  that  the  ilTue  is  upon  the  wrong ;  and  the  otiier  book  fays  the 
court  of  ancient  demefne  bv  no  jurtfdiAion.    Hobu  47*  in  pL  53.  *     S.  P. as  to  the  fhft.  5  R.  s* 
accordingly  1  for  no  Und  is  to  be  recovered,  but  01  dy  damages.    Br.  Aucient  Demefne/  pt  36* 
cites  %  H.  7*  17.  and  fays  that  ai  £.  4.  is  accordingly. 

[  14.  In  detinui  for  a  charter  of  feoffment  of  certain  land  which  ^^■-Ai*^^ 
is  ancient  demefne,  and  count  of  a  bailment  in  a  town  which  is  Fol.  32J. 
ancient  demefiie,  vet  ancient  demefne  fhall    not  be  any  plea.  ^— v*^ 
3  £d.  .3.    kinere. North',  title  Ancient  Demefiie  22.     43  £d.  3* 
Ancient  Demefiie  35.] 

[15.  In  an  affije  by  tenant  by  Jiatute^merchanty  antient  demefiie  •Orig,  ig 
Is  no  eood  plea,  becaufe  the  plaintiff  does  not  demand  the  free-  ^^^^^iOb'^ 
holdy  but  [to  hold  the  lands  as  chatde  for  a  certain  time]  till  he  ceTchsu* 
hath  fati8fii!£tion.    2  Ed.  2.    Ancient  Demefiie  24.]  teux.)— 

The  wordt 
In  Fitzh.  Execution,  pi.  1x8.  S.  C«  are  (tanque  que  il  avoit  fne  fes  Chttenx  par  le  ftatute,)  and 
fays  the  plaintifF  had  judgment  to  recover  his  feifm  and  bis  damages.*^«~s  Inft.  397'.  cites  S.  9m 
Jtfich.  ji  £.  t.  coram  Rege  Ebor.  Ranulp.  de  Huntiagfield's  cafe.  In  aflife  brought  by  unar^ 
iy^/egit^  ancient  demefne  is  a  good  plea.    Br.  Ancient  Demefne,  pi.  33.  cites  2  a  AS,  45. 

NoCe  that  thefiaui*  which  gives  affififor  tMont  by  eUrilJhaU  mt  eaAttid  fgivt  U  in  pnciati  demejmp 
and  therefore  there  does  not  lie  affife  for  tenant  by  elegit,  though  the  iberiff  makes  execution 
there  ;  for  it  appears  clfewhere  that  the Jha  iff  cannot  make  execution  in  ancient  demefne ;  for  he 
eauaoi  mrdtUe  with  the  land,  Br.  Parliament,  pi.  8 1,  cites  as  Afr.45.  ■■■*^»</  ^Ifo  Brooke  fays,  it 
feems  to  liim  tliat  there  is  another  reafon  that  they  cannot  have  it  there,  which  is,  beeaufi  aii 
their  aSinm  are  by  writ  of  right,  and  Jhaii  m^ke  preieftatien  of  what  aSion  he  pleaja,  but  thiijhall  be  only 
«f  m.  aSitn  given  at  common  Lw,  and  the  elegit  and  affife  for  tenant  by  elegit  is  by  ftatute,  with 
Wtwt»  thofe  who  had  conuOince  of  pleas  before  the  ftatute,  or  the  iherifF  in  his  torn,  fteward 
ia  hU  Ictf ,  or  foch  like,  <haU  not  meddle,  untefs  the  ftatute  gives  tliem  authority  by  exprefs 
words  in  thofe  courts.  Kota  bene.  Ibid.  ■  '  Si  C.  cited  5  Rep.  105.  b.  per  cur.  accordingly. 
That  where  any  intereft  in  the  land  (hall  be  bound,  or  that  the  realty  ihall  come  into  debate^  it 
is  reafnnable  that  thofe  in  ancient  demefoe,  whobeft  know  to  try  and  determine  them,  ihall  have 
coDofaoce  tliereof."  ■■$.  C.  cited  Hob.  48.  and  Hobart  Ch.  J.  faid  he  was  of  opinion,  that 
Cboogti  an  aflife  could  not  He  in  the  king's  court  for  one  that  has  execution  by  elegit  of  Uod  ia 
ancient  demefne,  yet  he  may  have  SL^Rie  in  the  court  of  the  manor  by  writ  of  right*clofe,  an4 
ptutejftnion  to  fiie  it  in  the  aatore  of  aa  aflife»  tboogh  the  affile  in  this  cafe.be  given  by  the 
ftttotcf. 

[  l6.  In  z  juris  uhrum  tf  bis  free  atmsj  ancient  demefiie  is  not 
any  plea,  for  it  cannot  be  ancient  demefiie  and  frankalmoign* 
32  £d.  z.    Ancient  Demtihe  39.] 

[  17.  In  a  quart  tmbedit  ancient  demefiie  is  no  plea,  becaufe  if  Br.  Apolent 
it  fliould  be  granted  there  ihould  be  a  failure  tf  rights  for  there  J}^"*  cftes 

they  tunnit  grant  a  writ  to  the  bifl}9p»    J  H.  6.  35.  b.]  s.  c.  and 

S.  p.  ac« 
cordsnCly  by  Babbington.— «»Hob.48L  cites  S.  C.  eccerdtogly  aad  for  the  fame  reafon,  and  adds 
that  the  reafon  thereof  is,  becaufe  the  cpmmon  law,  boing  ^  ancient  as  their  privilege  is,  majr 
HOC  endure,  that  by  pretence  <*f  privileges,  there  bo  a  Cailure  of  original  right  as  that  cafe  is* 
Bat  of  new^rights  or  fwneda^e  brMg^'^  ^f  ^utei( which  are  not  prefufned  ta  iutepdtUe  pre- 
J«4i^>4i  is  otheirnrife* 

[tS.  St 


4»4 


ancient  TDtmtfkit. 


W^Jfevm  ^  i8.  Sa  in  "an  a^on  of  amfiej  ancient  demdhc  h  no  plea^  be- 
*"1iS\e*  ^^^  ^'^  ancient  demefiie  they  cannot  upon  the  dijirefs  rttunua 
nan't  for  *  award  a  writ  to  inquire  of  the  wafii  according  to  the  ftatute,  for 
life»  and  tbt  fherifF  ought)  by  the  ftatute^  to  ^ 6  in  perfon,  wlucb  caiinat  be 
f^l^ftbe  ft"PPl»«l^y  *"*■  <»fficer,  and  fo  there  fliould  be  a  failure  of  right 
i^<&  a^re  stAcL  the  land  ihall  not  be  frank-fee  by  a  judgment  in  thb  adion  at 
ancibat  the  common  law,  becaufe  he  could  not  have  it  within  ancient 
**^f"«5  demefiie.  ♦  7  H.  6.  35.  M.  37  EL  B.  between  Green  and  Baker, 
Jaon  of  the'  by  3  juftices,  Walmlly  doubting  thereof.  Contra  8  H.  6.  34.  by 
Whole         all  thejuftices.] 

court  was» 

tliat  It  l!$  a  cood  plf a  to  the  jtirifdif^lnn,  hecanfe  the  phintifF  ib^til  recover  the  pljux  wafled. 

jlr.  Ancient  Demefnc,  pi.  37.  cites  8  H.  6.  34.  ■  Br.  Ibid.  pL  lo,  cites  5-  C.   aod 

7  H»  6. 35* 

IAftlOli  of  tv^-ifit  vton  thefi.rtute  does  not  lie  in  artdettt  dfrnefney  and  if  it  vks  hr^i^ 
di  the  tonomn  Ijnu  anetettt  tiemefne  it  a  ^d  flea  ;  for  thofe  are  ntJt  botmd  i/f  the  in-  . 
-    -     -         t«te.    And  fo  fee  that  ancient  demefne  is  not  excepted  in  the  ilatnte^  tod  jfX  thef 
are  not  hoiind  by  the  ftatute.    Br.  Partiaraent, pi.  17.  cites  8  H.  6,  34. 35.  .Br.  Pariiameott 

pL  loi-  cites  "S.C* 

H^ajk  Kes  b^  writ  of  ri^bt  in  ancieat  demefne,  m^Jhall  have  frxefj  at  the  common  /.«w,  vi2.  Di^ 
Ireb  .tniinitef  Per  iBoef  and  Littleton  ^tcre  inde;  far  writ  of  wafie  was  not  at  KhcooniBiaQ 
law-    Br.  Ancient  Demefne,  pi.  40.  cites  32  H.  6. 25.  ^ 

In  a£Uofi  <iF  wafte  the  dcrfendam  made  defence,  and  pleaded  to  the  jnrildt^Hon  of  the  cooitt 
becaufe  the  land  was  ancient  demefne,  and  the  defendant  was  ruled  to  plead  oTer,  kecaafe  k  s 
bot  a  perfonaL  a^^ion ;  and  per  tot.  cur.  except  Walmftey^  the  Hatnte  extends  to  anciefit  de- 
mefne ;  and  cites  z  H.  7.  17.  and  21  £.4.  3-  that  ancient  demefne  is  no  good  pica  in  an  adxinoa 
the  ftatute  of  Glouceftei*.    Ow.  44.  Pafch.  36.  Eliz.  C  B.  Owen's  cafe.  Hob.  47.  in  pi  ?;- 

•ites  7  &  8  H.  6.  that  a  writ  of  wafte  lies  not  in  the  king's  cotiit,  though  it  be  of  a  le^e  fof 

rm ;  and  fays  the  reafori  of  the  cafe  of  an  adion  of  wafte  7  H.  6.  35.  and  d  H.  6.  34.  is,  ilul 
a  new  a6tion  be  given  by  ftatute  which  lies  in  the  king's  courts,  and  will  not  lie  m  aacteot 
4emefne»  yet  if  the  a^ion  meddles  dire^ly  with  the  poCfeflion,  yon  ihall  rather  lofe  yonraAkiii 
Ihaa  have  it  in  the  king's  court  to  the  prejudice  of  the  privilege  of  ancient  denie6w. 

19.  Aftion  by  writ  of  rights  according  to  the  euflom  of  the  mansfy 
cannot  he  brought  by  the  tenant  by  elegit*    The  reafon  ieems  to  be 
inafmuch  as  the  elegit  is  given  by  the  ftatute  of  Wejim.  2.  caf.  18. 
which  is  after  the  cufliom,  which  ftatute  is  generali  and  yet  does 
^  not  bind  ancient  demefne ;  and  fo  fee  feveral  ftatutes  are  which  ne 

genera],  and  do  not  except  ancient  demefne,  nor  county  palatine^ 
nor  the  Gnque  Ports j  and  yet  by  the  reafonsd}le  intendment  of  the 
ftatute  diofe  fiiall  not  extend  to  them  ^  and  the  reafon  alfo  ts,  tfcit 
men  of , thofe  places  do  not  come  to  the  parliament  25  knights 
and  burgefles,  and  therefore  it  feems  that  cejfavit  does  not  lie  ia 
thofe  places.  Quaere  of  writ  if  mefne  with  fore^judgcr*  Br.  Par- 
liament, pL  99.  cites  22  A(£  45. 
Lands,  in  20.  Note,  that  land  wbtch  is  ancient  demefne  cannot  be  £«l  in  «#• 

demefne      eution  by  the  flierifF.     Br.  Parliament,  pi.  99,  cites  22  Alt  45. 

were  adjudged  to  be  extendabfe  vipon  a  ftaiute-ftaple  or'.ftiftiito-merchant.  Mo.  ^it.'pl.  )5i« 
cites  it  as  ab-mt  15  £liE.  B.  R.  Martin  v.  Wilks.^— Ibid,  qites  S.  P.  adjudged  Rill.  11  jac.C/fi» 
Rot.  2541.  Cox  V.  Barnclby.**— 5  Rtp.  105.  b.  S.  P.  accordingty  per  cur.  obiter— -i  iHt 
^97.  S.  P.  cites  7  K.  7*  i.— — 4  Inft  270.  S.  P.  and  that  it  is  the  fame  \x\  ele?i**  cites  ^  £.  t.  fte- 
cation  "^iiB.  15  £•  jtihid.  62.  8  E.  5.  ihid.  36.  7  H.  4. 19.  19  ff.  6.  64..— Hro^vn^  ajV  ^'^ 
10  Jac.  Coke  v.  B^rnfley,  S.  P.  h«id  accordiDgljr,  that  it  is  extcouable  fur  wcbi.  Him>.  4;.  ^\*  5J« 
Cox  ▼•'  Bamfly.  S,  C.  adjudged  accordingly. 

21.  Formedon  indefcender  is  given  by  the  ftatute,  and  yet  in- 
dent demefne  i^'a  good  plea;  per  Cokatn  J.     But  per  Martin ]• 
thofe  of  ancient  demcfoe  cannot  implead  by  aSfion  gi^cn  by  toe 
Jlatutt  %  for  dicy  are  not  {Arties  to  the  making  of  it,  nor  to  die 

dedioo 


Ancient  S^emefnt*  4S5 

(tle^on  of  knights  and  buFgefles,  nor  they  do  not  contribute  tm 
the  expences  of  them,  fo  that  this  ad:ion  does  not  lie  there,  bui 
th^y  Tfiay  have  a£tton  according  to  their  cujlom  \  for  London  has  no 
action  of  waflc  by  the  ftatute ;  but  note  that  they  have  a£tion  of 
wafte  in  their  huftings  by  their  cuftom.  Br.  Ancient  Demefae, 
pL  40,  cites  7  H.  6.  35.  and  8  H.  6.  34, 

22.  Redijfeijin  after  diffeifm  or  writ  of  wafte  does  not  He  in  Br.Ancrcrt 
ancient  demeinc ;  for  they  cannot  award  writ  to  die  flieriff  to  w-  S^ ^J]^^^ 
fu/r^  of  wafte,  nor  the  Jheriff  nor  coroner  cannot  there  inquire  ^f  31  h.  6. 25, 
the  rediff'eifm  or  ofUr^diffeiJin.  Br.  Wafte,  pi.  141.  dtcs  ♦  23  [32 J  acconlinf^y. 
H-  6.  25.  per  Boef  and  Littleton.  cdhiwl!^ 

Brooke  are  mifprinted  (23)  for  (32 ;)  befides  there  is  no  fuch  year  «  23  2h  the  year-book.-*^ 
4  Ind.  270.  S.  p.  accordingly  as  to  rediiTeifiny  becaufe  the  proceeding  therein  is  by  the  (bituCee 
Appointed  to  bena.)de  by  the  fheriff  Aifumpiis  fecum  coronatoribus  comitatusy  Jcc.  and  ia  *"iifnt 
4emeiae  tiiere  ate  do  coroners ;  but  otherwife  it  is  in  an  adtion  of  wafte. 

23.  InejeJlmcnt  the  defendant  pleaded  Ancient  Demefiie.    It  t  And.  171. 
was  objefled  on  demurrer  that  this  a£kion  is  in  nature  of  trefpafs,  I^Jj^jJu''  1 
and  fo  the  plea  not  good;  but  adjudged  that  the  plea  is  good  in  *.     q^  ^ 
ejeftment,  becaufe  by  common  inXtndment  die  right  and  title  of  L  4"^  J 
d^  land  may  come  in  queftion,  and  in  this  adion  the  plaintiff  (hall  Arden^ 
recover  the  pofTeflion  of  the  land,  and  have  execution  by  Hab.  fac.  f^jg^^ft" 
pofleffionem.     5  Rep,  105.  a.  Hill.  43  £liz«  C.  B«  Aldan's  cafe,      good  piei. 

Cro.K» 
fjtor  111.29.  ^  C.  and  Walmfley  and  Kingfmill  held  it  a  good  plea,  becaufe  it  totic!ies  the  reailty  } 
fcut  VVarburton  e  contra^  becnnfe  the  a^ion  is  merely  perfojal.  An<terfon  was  abfentt  and  jtrter* 
wards  the  detnurrer  was  waived,  and  the  defendant  pleaded  the  General  Iiruc— S.  C.  cited  per 
con  Hob.  47.  in  pi.  53.— .S.  C.  cited  a  Roll.  Rep.  i8i,— S.  P.  4  Inft.  270.*— -S.  P.  by  a  juT* 
tices  accordingly, and  agreed  to  by  the  whole  court,  finlft.  108.  Hill,  t  Jac.  in  anotm  there:-'^— « 
S.  P.  agreed  per  tot.  cur.  but  otherwlfc  after  imf>a>lunce.  Hct.  177.  Tria.  7  Car.  B.  R.  Anon.— -« 
Ancient  Demeliio  is  a  good  ple;i  in  ejcdlcient ;  per  cur.  Comb.  40.  Afieh.  %  Jac  a.  B.  R« 
JILnoD. 

24.  A  man  may  fue  a  writ  of  tvarrantia  charta  at  the  common  And  per 
law  for  a  warranty  made  of  lands  in  ancient  demefhe.    F.  N.  B.  skjpwith» 

m^f    tV\  the  tenant 

^35-  K'^h  Oialll^v* 

Ivarranty  againft  the  lord  in  the  lord's  own  court.  F.  N.  B.  135.  (K)  in  tiis  new  notes  tberd 
(b)  cites  16  £•  3.  Caufe  a  remover  15.  Reg.  la.  30  £.3. 13.    • 

25.  In  cjeftmeht  the  defendant  pleaded  that  it  is  parcel  of  fuch  a  J^^'^-  ^r.^^ 
manory  which  is  ancient  demefne^  &c.     The  plaintiff  replied  that  the  ^^'f^n^^ 
tcnctntnts  mentioned  ^TC  tfeadiab/e  at  cmamn  latuy  abfque  hoc  that  cannot 
tbofe  tenements  are  parcel  de  antiquo  dominico.     Demurrer  to  it,  v)^^^  ^ 
and  judgment  for  the  defendant.     Per  cur.     The  traverfe  is  ill ;  ^'^^'* 
jou  (hould  have  traverfed  that  the  manor  was  antient  demefne^  withodt  a 
and  that  (hall  be  triea  by  Domefday  Book  j  or  elfe  you  ihould  r"ic  cf 
have  tfav^erfed  that  thbfe  tenements  were   held  of  tnat  manor.  ^h«l«f^ 
Show.  271.  Trin.  2  W4  &  M.  Hopkins  v.  Pacp.  po(*. 

• 

(F)     By  Matter fubfequenl . 


C  1. 1  N  trefpafsy  if  upon  pleading  the  freehold  comes  in  delate^  •  Tit 
ancient  demefnc  is  a  good  plea.    *  46  Ed.  3.  1.  b.    Con-  ^y 


Ancient 

tra  t  7  H.  6.  35.  b.  becaufe  thTen  the  kinj  will  lofe  his  fine!    Con-  j!™o!^"dJ„ 

8  tra 
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S.C.  asto     tra  X  17  Ed.  3.  52.  becaufe  the  court  there  cannot  hold  plea  of 
^t^meo-      *"  alftion  ||  contra  pacem.] 

cUms  nothing  of  the  freehold's  coming  in  debsite.  f  Br.  Ancient  Demefncy  pL  tacks 

Sb  C.  but  S.  P.  does  not  appear  there.  X  ^i^zh.  Ancient  Demefne,  pL  14.  cites  S.C. 

but  S.  P.  does  not  appear  there.  ||  See  (£)  pi*  13*  and  the  notes  there. 

It  is  no  plea  in  an  aAion  of  trefpafs  where  the  freehold  is  to  be  recovered  or  brought  in  quef- 
tiony  by  Hobart  and  Winch.    Brownl.  134.  Hill.  10  Jac.  in  caie  of  Coke  ▼•  Bam^ey. 

Fit2h.  ani  f  2.  In  trefpafs yir  trampling  his  gra/sj  if  the  defendant  ju/tifiesh) 

'"efne*^^!  f^^^^  9f  ^  ^^^''"^'h  a*^  ^o  he  did  it  fine  injuria,  ancient  demefiie  is 

10.  cites  *  no  j>leay  becaufe  the  conclufion  hath  made  the  ifliie  upon  the  per* 

S.Cbuc  fonalty^  not  upon  the    common  which    touches    the   freehold. 

oothingof    45  Ei  3.  2.1 

common  is    ^^  **     •>   *  J 

nenHontd  there.  *— Br.  ancient  demefne,  pi.  7.  cites  S.  C.  but  nothing  of  commoQ  is  men- 

tiooed  therv.-*— ^Hob.  47.  pt.  S3-  it  was  urged  per  cnr.  that  in  trefpafs  vi'ic  armis,  or  upon  the 

ftatme  5  R*  a.  though  the  freehold  comes  in  debate,  yet  ancient  demefne  is  no  plea,  and  dtci 

46  E.  3*  I.  and  x  H«  7. 17.  and  that  the  reafon  is,  as  one  book  fays,  that  the  iffoe  is  1900  tbe 

Sfoog,  and  that  tbt  other  book  iays,  the  court  of  Ancient  Demeihe  has  no  jurifd*^^-" 


[  487  ]  (G)    fTAat  Per/on  may  plead  it.     Who  in  reJpeS  rf 

his  EJiate. 

IToneihaU   [i:    J  LESSEE  fir  years  cannot  plead  ancient  demefiK; 

plead  an.  y^     a^  Ed.  3.  22.  b.1 

Cient  de«  ^  •*  •"  .  ^     ^ 

melhe  but  the  tenant  of  the  franktenement,  and  not  a  leuee  for  yean.     FitKh.  Ancient  n»* 

nefne^  pi.  9.  cites  S.C.  -Br.  Ancient  Demefne,  pi.  6.  cites  S.  C  but  I  do  not  obfcr?e  S.P. 

(bore. 
Jfma  (haU  plead  ancient  demefne  bm  fZv  Ufuni^  and  mt  the  SJfnfir^  or  the  likt.    Br.  AadcaC 

2>emefne,  pi.  6.  cites  41  £.  3. 12. Br.  Ancient  Demefne,  pi.  17.  fays,  it  feemsthat  nooefialt 

T\f?fA  it  but  the  tenant,  and  cites  21  £.  3. 25.— Ibid.  pL  46.  cites  it  Aflf.  a. 

Fitxh.  Aa-  [  2.  The  lord  in  ati  a£Hon  againft  him,  cannot  plead  ancient 
cicntDe-     ^cmefoe,  for  it  is  frank-fee  in  his  hands.  41  £d.  3.22.  i  Ed.  3. 14.] 

incfne,  pi.  « 

o.  cites  S.  C.  Be  S.  P.  for  there  it  is  to  defeat  the  eftate  and  make  it  ancient  demefne  agab,  3b4 
nn  canooc  have  writ  of  difceit  to  make  it  ancient  demefue  again  where  he  himfelf  is  tenant  or 
Mity.— i— Br.  Ancient  Demefne,  pi.  6.  cites  S  C.  ft  S.  P.  ■  Ibid.  pi.  3.  cites  10  H.  6.  ;!• 

s7p..accordingly..— — The  demefne  lands  of  a  manor,  and  tlie  manor  itfelf,  which  is  called  An- 
cient Denaefne,  is  pleadable  at  common  law,  and  in.the  Common  Pleas.    F.  N.  B.  11.  (M) 

Br.  Andent  .  [  3.  &  in  an  a£lion  againft  the  lord  and  other Sy  the  lord  cannot 
Demefne*     n\cz^  it,  nor  the   Others,  becaufe  they  are  joined  with  him. 

Fitzlu  Ancient  Demefne,  pi.  9.  cites  S.  C. 

*•  Br.  All.  ^^  If  the  lord   brings  an  aSiion  againft  the  tenant^  ancient 

ndTne'pL  dw^efiie  is  no  plea,  for  the  aSion  is  brought  to  defeat  die  cfatc 

6.  cites  of  the  tenant,  and  to  make  it  frank-fee.     •  41   £d.  3.  aa.  h. 

S.  c.  ae  Quaere,  for  if  the  tenant  bars  the  demandant  by  judgment^  pcfui- 

^fr.^T  venture  this  will  make  the .  land  frank-^,  which  jQuIl  not  be 

by  Bake.'  againft  the  will  of  the  tenant,  although  the  lord  agrees  tfaeitto. 

^t—Fitah.  1  Ed^  3.  14.] 

Ancient 

I,  pi.  9.  cites  S,  C.  Is  S.  P.  acconlingly. 

"  V  (H)  At 
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(H)     At  what  Time  it  may  he  pleaded.  F0I.324. 

r  t.   A  T  the  Grand  Cape  returned  the  plaintiff  releafed  the  dt~  In^«/*« 
•t^  fault,  ancient  demefne  is  a  good  plea.     8  H.  6.  i.]  '}^h^^ 

oBt  at  the  Grand  Cape  releafed  the  defauh,  and  counted  a^ainft  the  tenant,  and  he  came  aod  defended 
the  tort  and  force,  and  demanded  judgment  if  the  court  would  take  conufance  ;  for  he  faid,  that 
the  land  is  held  of  one  J.  as  of  the  manor  (»f  B.  which  is  ancient  demefne,  jnd  the  land  pleadable 
ia  the  court  there  by  petit  writ  of  right  clofe,  time  out  of  mind.  Br.  Ancient  Demefiie^  pi.  2X« 
cties  8  H.  6.  I. 

[2.  In  9.  replevin  2Stcr'diliverance  made  hy  the  fberifF,  the  de- 
fendant in  banco  may  plead,  that  the  place  where,  &c.  is  ancient 
demeihe,  &c.     30  Ed.  3.  12.  b.  adjudged.] 

3.  In  formedon  the  tenant  was  not  allowed  to  plead  ancient  But  in /^r**- 
Demefiie  after  the  view.     Fitzh.  Ancient  Demefne,  pi.  I2-  cites  ">j  q^od 

III.  50  iL.  3.  tcr  the  view 

the  tenant  faid,  that  the  land  is  held  of  the  manor  of  D.  which  is  ancient  demefne, 
and  pkadahk,   &c.     Judgment  if  the  court  will  take  conufance,   and  there  it      T  ^QQ   1 
was  agreed  that  he  may  plead  this  plea  after  the  view ;  for  it  is  a  plea  which  comes      Li*  J 

upon  the  view ;  and  fo  fee  a  plea  to  the  jurifdiction  after  the  view.    Br.  Aacieat 
Demefne,  pi.  10.  cites  50  £.  3.  9. 

4*  The  prayee  in  aid  (hall  not  plead  ancient  demefne,  be- 
caufe  the  tenant  has  affirmed  the  jurifdidlion  before  by  the  aid" 
prayer.     Br.  Ancient  Demefne,  pi.  15.  cites  11  H.  4.  85. 

5.  Fine  by  tenant  in  tail  was  reverfed  by  writ  of  difceiu     The  Br.  Fines, 
ilfue  in  tail  ts  remittedy  and  fhall  avoid  all  eftates  made  by  him ;  P^'^^'  *^".** 
for  the  fine  is  void  between  the  parties^  but  he  muft  fue  a  Jci*  fa. 

againft  any  that  has  a  freehold.     Cro.  E.  471.  [bis]  pi.  33.  Pak:h. 
38  Eliz.  6.  R.  Cary  v.  Dancy. 

6.  It  is  a  good  plea  in  eje<Stment,  but  mt  after  imparlance^  agreed  s.  P.  in  e- 
by  all,     Het.  177.  Trin.  7  Car.  C.  B.  Anon.  l^u  di^' 

court  doubted  if  good,  becaufe  fuch  lands  are  not  impleadable  at  the  common  law,  and  therefore 
it  came  timely  enough  when  he  had  not  pleaded  any  other  plea  ;  fed  curia  advifare  vult.  Cro. 
C.  9.  pi.  8.  Pafch.  I  Car.  C.  B.  Marfhal's  cafe.— Palm.  406.  Marlhall  v.  Allen,  S.  C.  cites  it  as 
adjudged  Trin.  4  Jac.  Clarke  v.  Hampton,  that  ancient  demefne  was  no  good  plea  after  im« 
parlance  ;  but  in  the  principal  cafe  Dtxleridgc  held,  that  though  in  other  cafes  a  plea  to  the  ju« 
rifdiction  is  not  good  after  imparlance,  yet  it  is  otherwife  in  ancient  demefne,  becaufe  if  judg* 
ment  bs  given  in  B.  R.  the  lords  will  revcrfe  it  by  difceit,  and  the  judgment  will  be  voidable! 
and  Jones  faid  that  this  feemed  a  reafonable  opinion.— —Lat.  83*  S.  C.  and  feems  taken  froift 
Palm.-*-IX  210.  b.  pi.  27.  cites  S.  C. 


(I)  What  A<a  or  Thing  will  make  it  Frank-fee. 

[  '•  COME  books  are,  generally,  that  zfine  levied  in  the  king's  Shewing  a 
•^    court  wUl  make  it  frank-fee.     F.  N.B.  13.  C.  7  H.  4.  3.  fine  levied 

court  of  the  fame  land,  is  a  good  caufe.to  prove  the  lands  to  be  frank-fee.    F.  N.  B.  13.  (C) 

[And  therefore]  a  recovery  in  the  court  of  ancient  demefne  of  lands  which  were  mada 

frank- fee  before  by  a  fine  levied  at  common  law  was  falfified  for  tins  caufe.     Br.  Ancient  Dcr 

inefne,  pi.  la.  cites  7  H.  4.  3. And  though  the  king  belord  of  fuch  manor,  yet  fuch  fine  will 

nake  it  frank-fee,  and  ht'lhaU  be  put  to  his  writ  of  difceit  as  well  as  a  common  perfon. 
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Br.  Ancient  Dcmefnc,  pL  13.  cites  7  H.  4. 17.— If  a  fine  and  recovery  be  levied  or  (oAfe^ 
thereof  in  C.  B.  this  makes  the  land  frank-fee  fo  long  as  they  ftand  in  foice.    4  Inft.  269, 27a 

cap.  58. 

If  2ijim  be  levied  bi  the  tenant  of  ancient  demefnei  the  nature  of  the  tenancy  was  changed  for 
the  time,  and  the  lord  hod  loft  his  feigniory  for  the  time  the  fine  flood  in  force  unrepealed  }'1>ac 
yet  every  other  who  is  to  demand  by  title  paramount  (ball  have  aeti<  a^n  ancient  demefne.  Firth. 
Caufe  de  remover  plea,  pi.  10.  cites  Mich.  50  £.  3.  24.  per  Kirtooy*  ■  Such  tenant  (hall  not  ba?t 
ihe  privilege  till  the  fine  be  reverfed;  perClencli;  quod  fun  concetfum.  z  Le.  192*  Trifl. 
aS  Eliz.  in  pi.  240. 

So  if  one  [  2.  A  fine  with  a  grant  and  render  to  the  tenant  mtbout  m* 

partv  pleads    ^^/^^  ^m  ^^^^^  jj  frank-fec.     40  Ed.  3.  4-  b.] 

It,  the  other  t  j   t-      j 

ihall  be  compelled  to  anfwer  to  it.    Br.  Ancient  Demefne,  pi.  4.  cites  S.  C.  Fitah.  Andfft 

Bcmefne,  pi.  8.  cites  S.  C.  &  S.  P#  accordingly.  F.  N.  B.  13.  (C)  in  the  new  notes  there 

(^\  at  pag.  sST.  of  that  new  edition^  cites  S.  C.  [but  mifprinted  40.J  and  S.  P.  per  Tborp  and 

Ttum* 

I^  a  Fine  [3.  So  z  fine  upon  a  releafe  with  warranty  to  the  tenant,  will 

?rJ^W  maJce  it  frank-fee^  becaufe  he  is  eftopped   to  fay  it  is  ancient 

^^Ju^md  demefne  againft  the  fine,  in  which  he  affirms  the  jurifilidion  of 

releafe^  the  coiut  in  which  it  is  levied.     21  Ed.  3,  25.  adjudged.] 

kereby 

there  is  no  tranfmutation  of  the  poflefliony  nor  is  the  tenancy  altered  as  to  the  lord,  Itc  (or  my 
flrangerto  the  fine)  cites  40  £.  3.4.  per  Candifli,  but  Belk.  contra,  cites  18  E.  2.  Aodent 
Demefne  37.  but  as  to  the  parties  themfelves,  the  tenancy  is  changed  by  way  of  efioppeli  per 
Wilby  ;  and  fo  it  was  adjudged  ;  for  if  fuch  conufor  brings  an  aflife  againft  the  conufce,  or  e 
converfo,  no  exception  of  ancient  demefne  lies,    ai  £.  3.  25.  F.  N.  B.  13.  (C)  in  thenewooco 

[^      -J     there,  (a) 
A  o  O  J    *     And  therefore  if  the  lord  be  a  f^fyy  by  fuch  fine  the  tenancy  is  changed,  and  aUb 
lie  (hall  never  have  a  writ  of  diiceit.    F.  N.  B«  13.  (C)  in  the  new  notes  there  (2] 
cites  30  £.  3. 13.  b*  or  1 7.  per  Green. 

Br.  Ancient       [  4*  A  nc&very  at  the  common  law  in  an  ajfife  will  maEe  it 

Demefne,      frank.fcc.      II  H,  4.  86.] 

pi.  1 5.  cites  ^  ■* 

S.  C.  but  I  do  not  obferve  S.  P.  there.— ^^Shewing  a  recovery  had.  in  the  king's  cotat  in  a 
piTBcipe  quod  reddat,  &c.  is  a  good  caufe  to  prove  the  lands  to  be  frank>fee.  F.  K.  B.  i).  (C> 
•^— By  a  recovery  of  land  at  common  law  It  becomes  frank,  fee  for  ever;  but  a  recoveiy  a^airil 
the  tenant  is  reveiiible  by  the  lord  by  uric  of  difceit ;  and  fuch  a  recovery  makes  it  ontr  frank- 
fee  quuttfque  it  continues  unreverfed  (^  but  where  it  is  reverfed  t:  becomes  ancieat  done/be 
again. '  i  Salk.  57.  pi.  1.  Hill.  iiW.  3.  B.  R.  Hunt  v.  Bume. 

Fitzh.  An-  [  5.  So  fine  upon  a  releafe  without  warranty  will  make  it  fcuik- 
t&^.    fc«.D"Wt*tur.    40  Ed.  3.  4.  b.] 

S.  cites  S.C.  accordingly.-  Br.  Ancient  Demefne,  pL  4.  cites  S.  C.  and  S.  P.  accor(hQg!y>and 

that  it  is  the  fame  if  it  be  upon  render. 

[6.  If  the  tenant  levies  zfine  in  a  writ  of  warranty  ofchtrttrs^ 
this  does  not  make  the  land  frank-fee,  becaufe  the  lana  does  00c 
pafs  by  this.     21  £d«  3.  32.  b.] 

£7.  If  the  tenant  levies  a  fine  of  this  without  any  original  writ, 
yet  this  will  make  the  land  frank-fee  till  it  be  reverfed,  for  this  is 
not  void,  but  only  voidable.  26  H.  8.  AiEfe  13.  adjiH^ed.] 
•  Br.  An.  [8.  If  a  manor  of  ancient  demefne  comes  to  the  king^  and  he  aliinr 
cient  De-  t^e  manor  to  another,  the  tenements  held  of  the  manor  ceoniac 
ratcitcs^  ancient  demefne  as  they  were  before,  for  the  king  paHes  ody  the 
s.  c.  ac-       fervices  of  tbem,  but  the  demeihes  are  frank-fee« '  21  £d.  3*  5^ 

cordingly.     «  2I  Aff.  pi.  I3.] 

[9.1f 


.  f  b.  If  the  kn4  comes  to  the  king  this  makes  it  frank-fee.    *  17  *  ^'V'^ 
td.  3. 52.  75.  b.  ;ziEd.3.4i6.b.  ^    ,  ,  ^Se. 

Contra  i8  £d.  3.  19.  21  Ed.  3.  561  f  21  Aii.  pL  13.  adjudgedij  pi.  14.  cites 

S.  C.  accor- 
i^ingly.         f  Br.  Ancient  I>emefae»  pi.  3*.  cites  S.  C.  atid  S.  P.  accordingly,  that  the  land  of  the 
tenants  coming  into  the  hands  of  the  king  or  of  the  lord,  dots  not  change  the  nature  of  it  if  h0 
*  does  not  make  feoffment  thereof. 


[  10.  If  the  lancl  which  is  ancient  demefne  comes  t6  the  king,  Br.  Ancient 
this  makes  the  land  frank-fee,  and  ;/  the  king  Uafes  it  for  life^  yet  J^'T-^/cUci 
it  will  be  frank-'feei     ii  H.  4*  86.  a^  b»]  s.  c.and 

,S.  p.  ac- 
cordingly* 

[11.  5tf  if  he  grtinis  it  over  in  fei  rcrideriiig  fentj  of  without  •F".*h. 
tent,  it  will  be  frank-fee.     •  17  Ed.  3.  52.  75.  b.  21  Ed.  3.  46*  ^^^^^^ 
b.  56k    t  sti  Affi  pL  13.  adjudged*]  pi.  i4.ciier 

S.  C.  and 
S.P.  feems admitted.  \  Br.  Ancient  Demeffl6y  pi.  32.  cites  8.  C.  but  8.  P.  does  not 

appear. 

f  12.  If  the  lord  kifeoffs  another  of  the  tenancy^  this  make^  the  •  Br.An- 
land  frank-fee,  becaufe  the  fervides  are  extinguiflied  perpetually,  ^^^  ^ 
»  +1  Ed.  3.  22i  b*    t  50  Edi  3. 10*    3  Hi  6.  47.  18  EA  3.  19.  ^ci"w^* 
^o  Ed*  3.  I2«  b*  admitted,  lo  R.  2*  Ancient  Demefne  41*  Curiae  1  s.  0.  and 

S.P.by 
fielke.— — >Fitzbk  Ancient  Demefne)  pi.  9.  cites  S.  C  and  S.  P.  by  Belke.  f  Fitzh. 

Ancient  Demefne^  pi.  i a.  cites  50  £.  3.  but  is  a  D.  P.— —Br.  Ancient  Demefnei  pi.  10.  cites 
j^.  C  The  tenant  pleaded  that  the  tenements  in  demand  are  not  held  of  tlw  manor  and  fo  frank- 
fee.  Sidenh.im  faid  this  may  be  truei  and  yet  the  land  may  he  ancietlt  demefne^  as  hy  ftcj^'titnt 
befori  tbejlatutti  or  by  ^ift  in  tail  after  the  fiatutt  the  donee  or  feoffee  held  of  the  donor  or  feoffor^ 
•ltd  yet  the  land  is  ancient  demefne;  for  it  is  held  of  the  manot  Ay  a  mr/V«  though  it  be  mt  held 
immediately  ;  but  Clopton  e  contra,  and  that  nvben  toe  twrd  caHmt  cmil  them  to  bis  court  the  ancieuS 
deraefne  is  gone.     Br.  Ancient  Demefne,  pi.  10.  cites  50  £.  3. 9.  P  ^ 

II  Fit2h.  Ancient  Dertiefne,  pi.  i.  cites  S.  C.  but  S.  P.  ddes  not  appear.«*i^Br.     I   49^  J 
Ancient  Demefne,  cites  S.  C,  but  S.  P.  does  not  appear. 

[13.  Sp  if  he  leafesfir  life  without  deed,     50  Ed*  3.  24.  b.]         F^t^**-  A- 

$9.  cites  Hill.  49  £.  3.  S.  C.  And  Br.  Ancient  Demefne,  pi.  r  z*  cites  50  E.  3.  24.  S.  C.  but  I  do 
not  obferve  any  thing  of  its  beiag  (withoot  deed)  in  either  of  thofe  books.— —Fitah.  Caufe  de 
Remover  Piei|  pi.  10.  cites  S.  C.and  S.  P. 

f  14.  So  if  the  lord,  reteafis  to  the  tenant  all  his  righi  in  the  te-  Fitzh.  An^ 
nancyy  this  makes  the  land  frank-fee*     49  £d*  3.  7.  b*     50  Ed.  ^^"[^J^^'j 

3-  IO»J  ,2,  cites 

Hill.  50  £.  3.  but  S.  P.  does  not  appear  tliere.— Br.  Ancient  Demefne>  pi.  tol  cites  50  £•  3. 9* 
6.  C.  and  S.  P.  accordingly  by  Clopcon,  and  agreed  by  TrcfiiiuH. 

[15.  So  if  the  lord  confirms  to  hlirt  to  hold  by  certain  fmoiees  at  The  cafe 
She  common  law,  this  makes  the  land  frank- fee.    49  Ed.  3.  7.  b.  '^'astledhr 
Ancient  Demefne  59.]  nJLj0 

remove  tU 
'parol  out  of  ancient  demefne  by  charter  of  the  lord,  which  willed,  That  ^here  thtfaid  Th,  B.  held  of  him 
two  boufes  and  five  rodd  of  land  in  W.  in  ancient  demefne  according  to  the  cuftom  of  the  miinor>  f/=# 
hrd  by  deed  of  dedi  fef  concejji  &  con^muiifi  terras  precdi^ns  to  the  f aid  Th.  B.  in  fee  ^  ^sf  fiiod  banc  ha» 
Meat  libertatcm  fuad  tpfe  &f  baereS'ftii  bibtant  ^  tine^nt pi  ectT  pramljfa  defi^  5sf  b^ergeC  fuii  per  feivic'  J  f, 
proomn-basferviciiSfauxiliiiffnibus,  tallag' mercat'  &  omnibus  altis  fecularibus  demandis  ad  com- 
xnunem  legem  with  warranty  to  him  and  his  he'.rs  to  hold  as  at  common  law,  and  bore  date 
anno  45  £.  3.  and  the  other  f aid  that  be  ii  a  Rranpr  to  this  deed  made  berwiin  tbe  hrd  and  tenant f  on^^ 
'Mhtrefote  be  is  ma  bound  by  it,  and  faid  that  toe  land  luai  ancient  demefne,  &C.  &  non  allocatur,  hut  was 

compelled  to  anfwer  by  award,  aad  then  he  faid  that  this  laad  was  made  \a  tbt  feiiin  of  the  re. 

0  0  a  naar> 
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nanty  he  thefi  being  feifftl/and  fo  it  is  only  a  confrrmation,  and  yet  per  Belk.  this  makes  the  lani 
frank-fee  and  pleadable  st  the  common  Uw.  Brooke  iayS|and  fo  fee  that  a  lord  may  aktrthtth 
nurt  by  bit  confit^Hati'm  huc  not  the  eftMe  of  the  tenant,  and  by  him  if  the  title  of  the  demandaotbe 
elder  thun  the  confirmation,  he  (hall  fue  in  ancient  demeftfe,  and,  if  he  recovers,  the  land  Hull  be 
ancient  demei^ne  as  at  firft ;  for  the  poffefllou,  upon  which  the  confirmation  is  made^  is  deftray- 

ed,  ht  adjomatur.    Br.  Ancient  Demefne,pl.  8.  cites  49  E.  t,.  7. Br.  Confirmation,  pi. ;.  dtef 

S.  C— — Fitzh.  Avowry,  pi.  59.  cites  Hill.  49  E.  3.  S.  C.  and  S.  P.  accordingly.— ^S.  P.  thooglt 
the  eiUte  of  the  tenant  he  not  changed,  nor  any  tranfmittktion  of  pofleilion  for  the  tenant,  yet  the 
cjuality  of  his  eftate  is  changed,  and  (hall  never  afterwards  be  impleaded  by  a  petit  writ  of  droi:- 
clofe,  and  the  land  hy  the  confirmation  is  difcharged  of  the  cuftoras  of  the  maiior.  9  Rep.  140* 
a.  in  Beaumont's  cafe|  cites  ^9  £.  3.  7.  2u  b. 

^-^,  -^       [16.  If  the  lord  grants  the  fervices  cf  a  tenant  of  a  iQanoria 
FoL  325.  ancient  demefiie,  and  the  tenant  attornsy  this  makes  the  teninqr  to 
c— v-^"*^   be  frank-fee.     ♦  50  Ed.  3.  10.  30  Ed.  3.  13,] 

*  Fitzh. 

Ancient  Demefhe,  pi.  12.  cites  50.  £.  3.  but  S.  P.  does  not  appeal^ Br.  Ancient  Bemefoe,  pt 

TO.  cites  S.  C.  and  S.  P.  by  Trefilian ;  for  his  feigniory  is  detemiioed.-*— 4  loft  170.  cap.  jf. 
S.P. 

•Br.  An-  [17.  If  the  lord  dtffiifes  the  tenant ^  this  makes  the  land  fiank- 
^flPtj      fee  againft  him  as  long  as  it  is  in  his  hands.     *  20  Hen.  6.  3^. 

T"^^"-  tF.UB.12E.  uiAfr.7.]  " 

S.  C.  but 

8.  P.  does  not  clearly  appear.'  f  F.  N.  B.  12.  (E)  %  Br.  Ancient  Demefne,  pi. 34. 

cites  S.  C.  but  9.  P*  exactly  does  not  appear.—- ^Fitzh.  Ancient  Pemefne,  pL  18.  cites  S.  C  and 
S.  P.— —But  if  the  tenant  vecwtn  aga'mjl  iU  lord  before  fecffmatt,  this  makes  it  ancient  demefne 
again.  Br.  Ancient  Demefne,  pi.  6.  cites  41  £«  3.  22.— —Br.  Ancient  Demefne,  pt  incites 
50  £.  4. 9.  S.P.-»— If  the  lord  dilfeifes  his  tenant  and  makes  a  feoffment,  and  the  tenant  recortn 
or  re-enters,  yet  the  land  is  frank.-fee;  for  the  feigniory  is  gone.  Br.  Ajicient  Demefof,  pi*  i& 
cites  30  £•  3. 9. 

•  Br.  An-  [18,  But  this  fhall  not  bind  the  tenant  hut  at  bis  election ;  for  he 
cient  Dc-      ^^y  j^^^^g  ^  ^j.j^  ^f  nght-clofe  a^ainft  him  if  he  will.    F.  N.  B. 

meine,  pi.  ■'-t^  _        .^^j  »  ^  a  W?      n 

34.  cites       xa  [E.]  30  Ed.  3.  13.   ♦  41  Afl.  7.] 

S.C.  & 

[.  S.  p.  as  to  the  ele^ion  of  the  tenant,  but  no  mention  of  a  difTeifin  of  the  tenant  hj 
AQ I  J  the  lord.— ^-Fitzh.  Ancient  Demefne,  pi.  18.  cites  S.  C.  it  S.  P.  per  Wiche. accoid- 
~^  ingly  J  but  that  it  is  c  contra  if  the  lord  be  dlfleifed  by  the  tenant.        Fitzh.  An- 

cient DemefiiC|  pi.  9.  cites  41  £.  3.  22. 8.  P.  by  Cheld. 

Fitzh.  An-  [  ig.  That  which  comes  to  ht  parcel  of  the  demefnes  of  the  manof 
mcfoc^l.  ^^  frank-fee ;  for  if  the  lord  be  dirfeifed  thereof  he  ought  to  have  u 
i^!  cites       afSfe  at  common  law.    41  AiT.  7.  adjudged. J 

S.C.& 

S.  p.— «-*Br.  Ancient  Demefne,  pi.  34.  cites  S.  C.  fc  S.  P.  accordingly. 

[  20.  If  the  lord  infeoffs  another  of  the  tenancy^faving  the  an- 
dent  fervices-i  this  makes  the  land  frank-fee^  for  he  cannot  hold  it 
by  the  ancient  fervices.     19  R.  2.  Ancient  Demefiie  41.] 

[21.  If  zplea  be  removed  into  bank  out  of  an  ancient  demefne 

court,  becatife  the  lord  will  not  fuffer  right  to  be  done  there^  this 

makes  the  land  frank-fee  always.     11  Ed.  3.     Caufe  de  remover, 

plea  21.] 

Fitzh.  An-        [  22.  If  the  lord  acknowledges  a  fine  in  a  manflravtriatty  andhj 

mefne^pi.     *'^  abridges  the  fervices  of  the  tenant^  this*  makes  the  land  frank- 

30.  cites  *    fee.     30  Ed.  3.  ij-  b.] 

».  P.  by  Filh.— A  releafi  wa«  made  byfne  by  the  lord  to  the  tenant  of  the  land,  in  E.  id's  li«c» 
De ommbu:  fervitui  6f  coK/jftutSnUus fahit  fervitiis  infra fcriptit  fvixj  f*fWfmvirg42ta  ttr^u  if.  rettf 

SeQ.  cyr,  ^  rtievi;  and  tlM  releafe  was  De  uoo  mefuagto  A  \ma  virgau  terrc    The  tw/bm  of  sa^ 
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ciefttJ^meriie  Is  •xtiii^  by  the  releafe,  but  the  rent,  fuit  of  court >  and  relief  reouun  by  the  faviinr» 
as  the  remnant  of  the  ancient  feisnioiy.  Adjudged.  Mo*  243.  pi.  285.  Mich.  25  &  i6  £liz. 
Griffith  V.  Clerk. 

[  23.  If  the  lord  by  deed  cojJirms  to  the  tenant^  to  bold  freely  by  the  Fitzh.  An- 
fervices  before  rf«^,this  makes  tne  land  frank-fee.  30  Ed.  3.  13.]        mcfne^\ 

30.  cites  S.  C.  accordingly* 

[  2^  [5tf]  If  the  lord  confirms  to  the  tenant  to  hold  freely  by  Fi^zh.  An. 
eentain  fervices  for  allferviceSy  this  makes  the  land  frank-fee,  be-  ^gf^'^pj^ 
caufe  the  ancient  cuftoms  are  changed,  and  he  (hall  hold  accord-  30.  cites 
iog  to  the  deed.    Dubitatur  30  £d.  3.  12.  b.j  s.c.  u 

See  pL  15.  the  S.  p. 

1 25.  If  the  lord  by  deed  confirms  to  the  tenant  to  hold  by  ccr-  ^^-  Ancient 
tain  fervices  for  all  fervices,  this  will  make  the  land  frank-fee,  be-  S^'jl^l^cttes 
caufe  he  is  now  to  hold  according  to  the  deed.     21  Ed.  3.  32.  b.j     s.c.  that 

[  26,  [  Jtf]  If  the  lord  confirms  to  the  tenant  to  hold  by  lefs  fer»  plc*  was 
vicesy  this  will  make  the  land  frank-fee.     21  Ed.  3.     Caufe  de  re-  ot«  of  afi- 
mover,  plea  18.]  eicnt  dcJ 

mefne,  be* 
caufe  the  tenant  claimed  to  hold  the  lands  2it  common  law^  and  at  the  day  the  parties  came«  aiid 
the  tenant  fet  forth  a  deed  of  confirmation,  in  proof,  &c.  that  the  lord  had  confirmed  his  eibite  to 
bold  by  certain  fervices  for  all  fervices ;  and  the  bcft  opinion  waS|  that  the  confirmation  does  not 
alter  the  eftate  nor  nature  of  the  land,  and  thereupon  the  tenant  pleaded  other  plea.*— — Fitzh. 
Ancient  Demefne,  pi.  30.  cites  30  £.  3.  12. 

[  27.  If  the  lord  joins  with  a  tenant  in  a  fine^  upon  a  writ  ofwar^ 
ranty  of  charters  of  the  land,  this  will  make  the  land  frank-fee* 
21  Ed.  3.  32.  b.] 

[  28.  If  the  lord  by  fine  acknowledges  the  tenancy  to  be  the  right  F>tz^-  An- 
ef  the  tenant^  Come  ceo  que  il  ad  de  fon  done^  this  makes  the  land  mcfn^^l 
ihnk-fee,    30  Ed.  3.  13.  b.]  30!  ^\i^  * 

s.  C.& 
S.  p.  accordingly,  by  Greene. 

£  29*  If  the  lord  warrants  to  the  tenant  the  ancient  cuftoms^  this  f  ajm  T 
does  not  make  the  lands  free.     30  Ed.  3.]  Z,.^. 

"*  ^^  ■*  Fitzh.  An^ 

cieot  I>€mefhe,  pL  30.  cites  S.  C  &  S.  P.  by  Finch,  where  the  warranty  is  by  deed. 

f  30.  If  the  lord  confirms  to  his  tenant  to  hold  by  certain  fervicet 
for  all  fervices  during  his  life^  this  will  make  the  land  frank-iee  dur- 
ing his  life;  but  this  will  be  ancient  demefne  again  after  his 
death.     21  Ed.  3.  33.] 

[31.  If  the  lord  makes  an  acquittance  to  the  tenant  of  the  fervices 
for  a  certain  tinuj  it  feems  this  makes  the  land  frank-fee  for  the 
time.     Contra  30  Ed.  3.  13.  b.] 

[  32.  In  a  pracipe  quod  reddat  of  land  in  ancient  dethefne,  if  *  Sr«  An. 
th«  tsnant  *  anfwers  to  the  a£lion^  yet  the  land  is  not  frank-fee  by  ^**J^  ^* 
tfaiSi  uxUcCsjudgment  he  given  thereupon.    2  Ed.  4.  26.  j  ^.  cites'' 

S.  C.  and 
lays  it  was  agreed  that  render  of  [or  confcffing  the  a^on  by]  the  tenant  for  life,  dpes  not  make 
the  land  to  be  frank-fee,  -unlefs  judgment  be  given.  *  The  word  in,  Rotjll  is  (Refponden^ 

ti^oxif)  but  feems  tor  be  mifpriuted  for  (Rendra)  viz.  render  the  s^on^ 

O  o  3  33-  A     - 


492  ancient  IDtmttat. 

33.  A  writ  ^  right-clofe  is  brought,  zni  penJant  tfie^writ  Ae 
tenant  accepts  a  fine  fur  conufance  de  droit  come  ceoj  &c.  yet  the  bad 
remains  ancient  demefne  as  to  that  action,  becaufe  he  has  affirmed 
his  plaint  before  the  fine  ;  and  fo  it  was  holden«  F.  N*  B.  j^ 
(C)  M^gt  in  the  Englifb  editions^  cites  X2  H,  7.  Rot  103. 

F0I.326,  (K)  [fFiaf  AB,  ^c]  By  whom.  [IFill  make  h\ 
^•"^^^'"^  Frank-fee^ 

Br^ncifflt  [  i.Tf  the  tenant  levies  a  fine  of  the  land,  this  makes  it  frank-. 
S^.  ckcf  *^^  ^  ^^  '^^4  ^  repealed  it  by  a  writ  of  difccjL   jQ 

3/c.  but  I    Ed,  3,  25,] 

do  not  ob* 

ferve  S.  P.  there.— —Fitzh.  Caufe  de  Rqfnorer  Plea,  pL  lo.  cit^  S.  C.  but  I  do  not  obferre  S.  F, 

there. t       S.  P.  per  Clench,  quod  fuU  coiicelfQm*    2  Le.  192.  in  pi.  240. 

8ee(i)  pL  [  2.  If  the  Ung  makes  a  feoffiaent  ^theland,  this  makes  it  frank* 
xo,  X  I.  s.  p.  f^^     ^  £  J  ^  ^  y^^  p^j.  Scroop,] 

See  (I)  pi.  £  3,  [5^]  if  the  lord  of  a  manor  makes  a  feoffment  of  ancient 
^''p**  demefne  land,  this  inakes  the  land  frank-fee,  9  £d^  3. 40.  b» 
This  is  mif-  per  Scroop,] 

printed ;  for 

Ibcfe  are  not  fo  many  pages  in  ths^  year. 


(L)    \Wbat  AB,  fifr.]    To  whom  \v)Ul  mh  ^] 

Frank-fee. 

( I.  TF  the  lord  confirms  to  the  difeifitr  of  the  tenant  to  hJiet 

-*  common  law,  if  the  dijiifee  re-enters  or  recovers,  the  land 

fhall  be  ancient  demefne  again.    49  Ed.  3.  o,] 

r  403  ]       [2,  But  in  50  Ed.  3.  10.  25.  it  is  held,  if  the  lord  Sjfe^  tan 

.  tenant,  and  makes  afeoffmentj  and  after  the  tenant  recovers  m  andent 

cient 'dc-*  demcfne,  yet  the  feigmory  is  not  revived.] 

snafne,  pi.  xi.  cites  50  E.  3.  but  S.  P.  does  n^^t  appear  there.— Br.  Ancienf  Demefne,  pt  io» 
eites  50  E.  3.  9.  S.  C.  &  S.  P.  accordingr)y»  by  Clopton,  and  agreed  by  Trefilian-— -Br.  And«l 
Demefne,  pi.  6*  cites  41  E.  j.  22.  S.  P.— -The  (wming  of  the  land  into  the  hands  of  the  Iflrt 
«joes  not  diang^e  the  nature  of  it,  unlefs  he  makes  a  feoffinent  thereof.    Ibid,  cites  x  i  AfL  13- 

Pitxh.  A-         r  3-  If  the  land  be  made  frank  fee  as  to  thofe  in  p^ffefp^  jft  k 
^Toi  ^^'   ^      "°^  ^  ^^^  ^^  ^^  frank-fee  as  to  thofe  who  claim^  pi 
i?V*^s!a'  ^**  making  of  it  frank-fee.    50  Ed.  3.  24.  b.] 

and  S.  P.  accordingly,  by  Perfay.  Br.  Ancient  Demefne,  pL  xx.  cites  S.C.  JtS.F. 

[  4.  If  the  kingfeifes  land  in  ancient  demcfrie  without  titte^  and 
aliens  it  to  another  to  hold  ofhimy  \f  zitet  ^'C  patent  be  repeeilei^vA 
he,  that  hath  the  right,  reflored  to  the  land,  the  land  lliallbe  aodcflC 
demefne  igain.     21  Ed.  3.  46.  b.] 

5.  If  the  aijlj?n  within  a  manor  of  .ancient  demelhe  was  that  tie 
young'.Ji  perfon  jhall  inherit  the  land  held  by  the  cuftom,  dioi^ 
tb?  krd  reteafe\  or  confirm  iQ  boU  bj  Iffsjervi^e^  (q  th9t  he  h»  k* 


I» 


ancient  Demefoe*.  A9t 

the  feigniory  of  ancient  demefne,  yet  becaufe  the  nature  of  the  te-* 
nancy  is  not  changed,  having  regard  to  the  riature  of  the  inhe- 
ritance, (for  the  youngeft  fon  fhall  have  the  lands  as  he  had  before) 
but  as  againft  the  lord  it  is  changed  fo  diat  it  (hall  not  be  ancient 
demeCie-    Fitzh,  Avowry,  pi.  59.  cites  Hill-  49  E.  3.  by  Kirton. 


(M)     By  whom  it  may  be  made  Frank-fee. 

[  I.  TF  the  tenant  in  ancient  demefiie  makes  a  feoffment  infee^ 
-^  and  the  king  confirms  ity  this  ihall  not  bina  the  lord,  as  it 
feemSj  without  his  content,  but  he  may  avoid  it.    Contra  i  £d« 
3.  5.  but  quaere.] 

[  2.  [So]  If  the  tenant  in  ancient  demefiie  makes  a  feoffment  in 
fee  By  leave  of  the  kingj  given  by  charter^  yet  this  does  not  make 
the  land  ancient  demefne  [frank-fee]  without  ihewing  the  char- 
ter of  feoffinent  of  the  king,  or  the  lord  of  the  manor,  2  Ed.  3« 
40.  b.J 


(N)     ^6af  Perjons  fhall  be  iound  by  making  it 

Frank-fee. 


*  Br.  Ati* 
cient   De- 


[  I.  T  F  land  in  ancient  demefne  held  of  the  king  he  made  frank- 

^  fee  by  a  fine  levied,  this  will  bind  till  the  king  avoids  it.       . 
'  «  7  H.  4.  29.    t  "  H.  4.  86.  b.]  ^3!""^,"' • 

7  H.  4.  27.  S.C.  &  S.P.  and  the  king  (hall  be  put  to  bring  a  writ  of  difceit  as  well  as  a  common 
pcrfoa.  X  ^^'  Ancient  Demefne,  'pi.  15.  cites  11  H.  4.  85.  S.  C— Br.Difceit»  pi.  ^7. 

cites  S.  C.  but  not  diredly  S.  P.  bat  is,  thM  if  the  tenant  fuffers  the  land  to  be  recovered  at  com<< 
mon  law  in  a  praecipe  quod  reddat,  and  will  not  plead  ancient  demefne^  the  king  ihaU  have  ac-. 
tion  of  difoeit. 

2.  Although  zfine  be  levied  by  a  dijfeifirj  yet  the  dijjeifeej  as  it  F  /lq±  1 
'  feemS)  ought  tojue.  at  conunon  lawj  but  when  he  has  recovered  the 
tenements  they  Jhall  be  ancient  demefne  again^  cites  3  £•  3.  33.  and 
therefore  if  in  fuch  cafe  judgment  be  given  in  the  court  of  ancient 
demefne,  and  the  recoveror  enters,  in  trefpafs  brought  againft  him 
for  diis  entry,  he  cannot  juftify  by  force  of  the  recovery  there, 
for  it  was  coram  non  judice.  F.  N.  B.  13.  (C)  in  the  new  notes 
diere  (a)  in  pag.  28.  c^  that  new  edition,  cites  7  H*  4.  3.  ac« 
cordingly. 


•    ••  .\ 


Go  4,  (O)    la 


m 


Demefiie« 


(O)    In  what  Cafes  it  may  be  maiie  Ancient  Demefne 
again  without  a  Writ  of  Difceit. 

[  I.  TF  2L  fine  fur  render  be  levied  of  land  which  is  ancient  de<- 
^  meme,  the  claim  of  the  lord  within  the  year  will  not  avail 

to  fave  the  nature  of  the  tenancy,  becaufe  every  claim  fuppofcs  a 

fubfequent  action,  i  Ed.  3.  5.  26.] 
1  Salk.  210.  2.  A  fcire  facias  does  not  lie  to  reverfe  a  fine  levied  in  C.  B.  of 
ow\?c^B  ^^^^^  ^"  ancient  demefiie,  but  it  muft  be  by  original  writ  of  dif- 
s.  c.  but  ceit  fued  out  of  Chancery;  for  the  lord  was  not  party  to  the  re- 
s.p.  does  cord  of  the  fine,  and  that  fine  was  reverfed.  3  Lev.  419.  Trin. 
— ?sS[:  7  ^-  3-  C'  ^-  Zouch  V.  Thompfon. 

35.  S,C.  but  S. P.  does  not  appear.— Ld.  Ray m.  Rep.  177.  S.C.  buc  S.P.  does  not  appear. 

(O.  2)     Jurifdiiflion  of  the  Court. 

S.P.  as  to    I,  T*F  the  tenant  in  ancient  demefne  tuts  himfelfin  grand  Me  in 

fS"ford^  n  ^^*  rf.  ^'^*^  ^^  ^^^  ^^  removed,  and  yet  the  land  ftiall  re- 

vouch. o  main  in  ancient  demefne  as  before;  for  there  they  cannot  de  tbi 
and  fo  if  he  parties  juftice  without  permitting  renwvement^  where  they  them- 
pltmiis  ufr'  feiygs  cannot  make  grand  afSfe.  So  of  a  foreign  voucher,  Br. 
wJuch  can-  Ancient  Demefiie,  pi.  35.  cites  i  H.  7.  30.   per  Catefty  and 

not  be  tried  Townfend. 

in  the 

lordlhip  there,  then  zfitp€$fed4M  ihall  be  granted  outoftU  Chancery,  diijc^ed  unto  the  lord  of  jd- 

cient  demefne,  or  his  baihtis,  if  the  writ  were  dire6lable  Co  the  bailifllSy  that  they  (hoold  (vretaki 

Itc.  and  the  p-irty  defendant  (hall  fue  his  writ  of  warranty  of  chirter,  againft  the  voachee,  isc 

F.  N.  B.  13.  (G) The  plea  (hall  be  removed  to  be  tried,  and  afterwards  rrmtntlfd  to  he  adj^dnd^ 

74  H.  4.  26.  And  cites  19  H.  6.  53.  that  on  z  foreign  voucher  day  was  given  to  the  party  himfeif 
in  C.  B*  to  determine  his  warranty,  and  there  a  fummons  ad  warrantizand'  iflued  atMl  the  voocbtt 
came  and  vouched  over  B.  who  entered  into  warranty  and  vouched  over,  cites  5  Ed.  6.  Df  •  69. 
See  the  tenant  in  a  wrk  of  i  igbt-clofe  fued  in  nature  of  a  writ  of  right  at  common  law,  and  p^ 
himfeif  on  the  grand  ailife ;  and  therefore  the  plea  was  removed  hy  recordare  $  but  it  «>^  af- 
terwards remanded  by  the  court ;  for  by  the  cuflom  they  may  ele£l  a  juiy  inllead  of  the  inod 
aflife,  Stafford's  case»  Dyer  iii.  See  i  H.  7.  29.  contra.  F. N.B.  13.  (G)  in  the  new 
Botes  there,  (b) 

Xr.  Execu-  2.  Where  a  man  recovers  land  and  damages  in  aJJSfe  in  ancient 
^lt"'s'c^'  ^^^"^fa^  court,  which  is.  only  a  court  baron,  there  upon  execution  tite 
—Br.  An-  hailiff  may  fell  the  heajls  and  deliver  the  money  to  the  recoveror  in 
cient  De-  execution  of  his  damages,  notwithftanding  that  4  H.  6.  17.  be  Id 
mefne,  pi.  ^^  contrary.  And  per  Huls,  if  a  man  recovers  damages  in  an- 
^  "  *  cient  demefne,  the  bailifF  may  make  execution  in  land  which  is 
[  495  ]  f'^nk-fee  held  of  the  manor,  viz.  in  taking  of  beads  there  for  the 
S.C damages.    Br.  Court  Baron,  pi.  3.  cites  7  H.  4.  27. 

After  judf^ment  in  ejefhmnt,  for  lands  held  in  ancient  demefne  a  writ  of  txecmti  n  wm  mwm^J^^ 
ofJS,  R.  to  thejuitarsy  who  returned  ihjt  they  did  not  execute  the  writ,  becaufe  the  Iwedn-asfrrnkjeit 
a:  it  appetvid  to  them  by  a  tranfcrifn  ofafic  i-i  thtmfhcwn  \  but  this  return  was  difallowed,  becautc 
the  pjrtHi  ttemfthm  hada/hwtd  the  jurtjdi^on  of  the  court  at  firft ;  and  this  of  the  frank-fee  oofht 
to  have  been  pleaded  that  the  other  party  might  have  anfwered  to  it»  which  he  caonoc  after  iud«- 
xnenL    Mo.  451.  pi.  6xj.  Pafch.  38  EUz.  Gybon  v.  Bowyer. 

3.  la 


ancient  DemeTne.  495 

3.  In  ancient  demefpe  are  firank-tenaiits  and  cuftomary-tenants  ^rm^n* 
who  held  by  copy  of  court-roll,  and  the  frank-tinants  fhaU  have  ^^^^^ 
menftraverunt  ana  writ  of  right  clofe^  and  the  copy-^tenants  Jhall  have  mtfne jhaiJ 
only  plaint  in  the  bafe  court  there j  nota.     Bn  Ancient  Demefne,  impUad  unA 
pl.41.  citesF.N.B.ii.i2.  jS^'S^SS- 

katd  in  the  court  of  ancient  dcmefne  by  lutit,  and  copy-Unanti  by  bill,  and  not  Otherwlfe,  per  jiidicium  cu- 
riae. And  Hank,  faid  it  was  well  debated  in  parliament,  and  agreed  there  fimiliter>  and  yet  the 
cuftom  of  the  manor  was  that  the  copy-tenants  (hall  implead  there  hy  writ ;  and  per  tot  cor.  this 
is  contrary  to  law,  and  not  allowable ;  and  for  this  caufe  a  writ  of  falfe  judgment  brought  in  foch  , 
cafe  of  copyhold  was  abated  by  award ;  quod  nota.  Br.  Ancient  I>emefne,  pi.  45.  cites  14  H.  4* 
33.  F.  N.  B.  12.  (B)  in  the  new  notes  there  (a)  cites  14  H.  4.  34.  and  1  H.  5. 12.  and  Nau 
JSrcv.  i6.-— *And  ^bid  (b)  fays  note  14.  H.  4.  34.  it  was  adjudged.  That  if  one  recovers  againlt 
tenant  by  the  verge  in  ancient  demefne  by  writ  of  right-clofe,  the  tenant  (hall  not  have  a  writ  o£ 
filfe  judgment*  nor  aflign  this  for  error,  for  then  he  (hould  be  reilored  to  a  freehold  which  he  ne« 
ver  lo(ty  but  always  continued  in  the  lord.  But  it  feems  the  recovery  is  void  and  may  be  avoided 
hy  plea,  cites  i  H.  5.  12.    And  fo  it  is  though  they  are  lands  at  common  Uw.    18  H.  6.  2^ 

4«  Note  by  Boefe  and  Littleton,  that  wajle  lies  by  writ  0/ right 
in  ancient  demefne,  and  fhall  have  procefs  in  infinitum ;  quaere  inde* 
Br.  Tenant  per  Copie,  &c.  pi.  23. 

5.  Recordare  to  remove  a  plea  out  of  ancient  demefne,  which 
is  there  without  writ.  It  was  objeAed  that  this  is  not  well  re- 
moved ;  for  ancient  demefiie  cannot  holdpleaoflanJ  without  writ ; 
but  Fitzh.  iaid  that  they  may  hold  plea  ofajjtfe  of frejh  force  with- 
out writ  and  otherwife,  as  they  do  in  ancient  boroughs,  and  there- 
fore well  removed ;  quod  quaere.  Br.  Ancient  Demeihe,  pi.  i* 
cites  26  H.  8.  4. 

6.  A  writ  of  right'clofe  was  direfted  to  the  bailiflFs  of  the  manor,  BendU  179, 
and  the  plaintiff  recovered.     The  tenant  brought  a  writ  of  falfe  s!  c^^ 
judgment^  and  afligned  for  error  that  the  writ  was  directed  to  the  the  pleaj« 
bailiffs-i  whereas  it  appears  by  the  record  diat  the  court  was  held  i^ss,  aoA 
before  the  fuitors  and  not  before  the  bailifFs;  but  the  judgment  [j22^^ 
was  adirmed.     3  Le.  63.  pi.  94.  Hill.  19  Eliz.  C.  B.  Abrahal  v.  was  not  al« 
Nurfe.  lowed.— 

S.  C.  cited 
LutWr  714.  Arg.  and  fays  the  judgment  was  affirmed  upon  good  confideratiooi  though  the  errav 
aiiigned  was  objed^ed  as  (Irung  a.s  poliibly  it  could  be. 

This  court  m  in  naturt  of  j  court  baron  wherein  the  fuitors  are  judges ,  and  is  no  court  of  record,  for 
Jprevia  claufa  recordum  non  habent.    4  Ind.  269. 

Though  the  writ  is  directed  to  the  bailiffs,  yet  the  fuitors  are  the  judges.  F.  N.  B.  ii.  (G)  in 
the  new  notes  there  (a)  cites  Mich.  17  3c  18  Eliz.  Rot.  1381. 

7.  The  plaintifPs  bill  is  to  be  relieved  for  copyhold  lands^  the 
defendant  doth  demur  for  that  the  lands  are  ancient  demefne  lands 
of  her  majefty's  manor  of  Woodftock,  and  there  only  pleadable, 
it  is  ordered  a  fiibpcena  (hall  be  awarded  to  the  defendant  to  make 
9-  better  anfwer.  Gary's  Rep.  122.  cites  21  &  22  Eliz.  Wilkins 
V.  Gregory. 

8.  An  a6lion  of  maintenance  in  the  nature  of  an  a^on  of  tref 
pafs  lies  in  andent  demefne.     2  Inft.  208. 

9.  Nota,  the  demandant  in  a  writ  of  right-clofe  cannot  remove  the  S.  P.  as  to 
fJeei  out  of  the  court  of  the  lord  for  any  caufe,  the  tenant  may  re-  f*»^  <^«"*n- 
move  the  fame^r  7  caufes^  viz.  ift,  for  that  he  holdeth  it  ad  com--  can  the  tc- 
munem  legem^  as  if  a  fine  or  recovery  be  levied  or  fufFered  thereof  nam  re- 
in the  court  of  C.  B.  this  maketh  the  land  frank-fee  fo  long  as  they 

^and  in  force.     2dly,  If  the  land  be  not  holden  of  the  manor^  being  [  496  ] 

ancient 
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movodiv  anci<^nt  demefne.     3d]y,  If  the  land  be  A^i/«r  by  knights  Jrryut\ 

S^tord's  fi>r  as  has  been  faid,  the  fervicc  of  the  plow  and  hufbandiy  is  the 

court,  tm*  caufe  of  the  privilege.     4^7,  If  there  be  mjuitms^  vrhutmt 

lefs  for  fuitor )  for  that  the  fuitors  are  judges^  and  therefore  the  demandant 

whl^  muft  fue  at  the  common  law,  for  that  diere  is  a  feUer  of  jufKce 

pit)Te  the  within  the  manor*    Sdily,  If  the  tenant  accepts  a  rekafe  of  his  lord 

itnd  to  be  of  his  feigniorv,  nr  thefeigniory  be  otherwife  extinguijhed^  by  reafon 

frank-ftc,  ^f  ji^g  fgjij^  ^/^g  j^        Qj.  otherwife.     Othly,  Or  if  the  lord  if- 

and  not  an-   r-r     1'  ^          r   ^  >          ^  ^          •     ^^          11       ▼i-   i_     1     t 

cient  de^  yirj/tfi  bis  tenant^  and  makes  a  feoffment  tn  fee.     7thly,  if  the  lord 

mcfne.        grants  the  fervices  of  his  tenant^  and  the  tenant  attorns.    4  Inft, 

<B) "°* 

And  ibid,  in  the  new  notes  there  fa)  cites  34  H»  (.  ^5.  accordinglyi  per  cur.  But  cites  2  E  ^. 
95.  contra;  but  fays  that  ibtd  35.  te?ms  to  agree ;  and  dtes  alto  3  H.  4.  14.  where  he  is  bat  bai- 
liff he  nay  maintain  the  plea,  or  if  be  be  party  the  parol  ihall  be  remanded ;  yet  if  tbe  baiirff  be 
coufin  and  heir  to  the  plaintiff,  it  is  good  caufe  of  removal.  Yet  fee  6  H«  4.  i.  that  be  was  hailiif 
of  the  robes  to  tbe  plaintiff  was  held  no  caufe  of  reraoval,  per  cnr.  and  therefore  renuoded,  and  if 
the  Murt  does  not  do  right,  he  is  pot  to  hi»  writ  of  faife  judgment,  1 2  H.  4.  17.  13  H.  4. 14.  Nor 
is  it  caufe  of  removal  that  the  procefs  there  was  mtfawardedy  9  H.  ^  25.  Nor  when  (be  ba^iff  j^ 
demandant,  ix  li.li*  io»  per  cur. 

Ancient  jq.  PrmAton$mcnts  b$lden  rfthe  manor ^  are  only  pleadable  in  ihe 

^^"waTn"  ^50**^^  ^  ^  ^'^^  i  ^^^  copyholds^  which  are  parcel  of  the  manor, vc 
ejeament  pleadable  at  the  common  law.  Admitted.  3  Lev.  405.  Midu 
ibr  copy.      ^  W,  &  M.  in  C.  B.  Smith  v.  Frampton. 

liold  lands* 

Ld.  Raym.  Rep.  43.  Pofbh.  7  W.  3.  in  C.  B.  Briitel  v.  Bad»"  ■  ■■   i  Salk,  145.  pi.  4.  BntUe  t« 

Padci  S,  C.  accordingly. 


(O.  3)  The  Force  and  Eficd  of  Fines  in  Ancient 
Demefne,  and  of  Fines  at  Common  Law  of  An- 
cient Demefne  Lands. 

j>aL ti.pl.  I.  T  ANDS  m  ancient  demefne,  which  are  partible  betweea 

*E.  6*8*0  "^  ^^^^  males,  are  aliened  by  fine  levied  at  common  law.    The 

Lid  ac-'  queftion  was,  whether  the  courfe  of  inheritance  is  thereby  akeredi 

cordingij  and  made  defcendible  to  the  heir  at  common  law.     It  feemed  \sf 

k!  ^f  ^-  *^  better  opinion  that  it  is  not.    D.  -]%.  b.  pi.  4.  Mich.  6  E.  0. 

Decanie  tnis     * 

cnAom  -^^O"- 

f  oes  with  the  land*  and  not  in  refped  of  the  fcigniory  which  is  ancient  demefne ;  for  if  tte  kvl 

himfelf  purchafes  thefe  lands,  nis  heirs  (ball  inherit  tugether^  and  yet  in  his  hands  the  land  is  iiniilt. 

fee.    Bui  Moonugne  Ch.  J.  e  contra,  and  faiU  that  it  is  not  like  to  tlie  cuflom  of  GaTelkiod ;  Wl 

^rowne  J.  agreed  with  Hales. 

And.71.pl.  2.  The  tenant  in  tail  of  franktenement  in  ancient  demefiie,  4- 
Elroes's  vied  a  fine  there  on  a  plea  of  covenant  fecundum  confiiecudineiii 
cafe,  S.C.  manerii,  which  is  without  proclamation;  and  i;i  aformodon  dicft 
argued,  and  brought  the  tenant  phaded  the  fine  to  be  a  bar  to  the  tail  b]r  the 
Mot'dicd'*"  cultom,  and  judgment  there  given  accordingly ;  upon  which  a  writ 
before         of  falfe  judgment  was  brought,  and  if  the  cuilom  of  banii^  tails 


Judgment,     be  averrable  againii  the  ftatnte  de  donis,  which  is  within 

S^eupon    ^j^  ^g»«l  ff.^  e^«:?rv  No  judgment  was  given,  but  the     . 
was  itayed,  ^ds  a  notsi>  1  hat  if  the  judgment  be  reyeded  m  v»fit^tfae  ptaio^ 

.7  tiff 


tilFihall  not  have  judgment  there  to  recover  feifin  of  the  land  which  andnoihint 
is  ancient  demefne,  but  only  that  he  be  reftored  to  his  a£Uon,  &c,  ^^""^^  ^'^'^^ 
which  will  be  adjudged  in  the  lord's  court,  according  to  their  cuf- 
tom,  which  is,  that  fuch  fine  is  a  fufficient  bar  to  the  tailt    D« 
373.  pi.  13.  Mich.  22  &  23  Eliz,  Anon. 

(P)     Difceit.     IFifo  ihsll  hzvc  iU  [497] 

[  I.  TF  a  fine  be  levied  at  the  common  law  of  land  in  ancient  de«   r'>m^^^ 

^  ihcuie,  the  brd  may  avoid  it  by  a  wrk  of  difceit.    i  Ed.  3.  fo\.tZ7* 

5.  26.  b.]  ^  ^ 

[  %  A  termor  may  have  this  writ,  and  make  it  ancient  demefiic 
again,  at  leaft  during  his  time,     i  £d.  3.  5.  26.  b.  J 

3.  The  king  may  have  a  writ  of  difceit,    fir.  Ancient  Demefhe^ 
pi.  i^.  cites  II  H.  4.  85. 


(P,  2)     Pifceit,     Againft  whom  it  lies. 

J«  V^[7H£R£  9,  fine  is  levied  of  iands  in  ancient  iemefne-i  fy 
^  ^  which  fine  divers  remainders  are  intailed^  it  lliftices  to 
bring  writ  of  difceit  to  annul  this  fine  againji  the  tenant  of  the  land 
onfyy  without  naming  thofe  in  remainder,  Thel,  Dig.  48.  lib.  5* 
cap.  17.  f.  2.  cites  Trin.  26  E.  3.  65. 

2.  Difceit  lies  againji  the  conufee  himfelf  as  well  as  againji  the  Ld.  R*yni« 
eonufoTy  becaufe  he  is  equally  party  to  the  fine,  and  it  is  the  fine  Rep.  177. 
that  works  a  prejudice  to  the  lord.     I  Salk.  210.  pi.  i.  Mich.  ^^:' — 
9  W.  3.  C.  B,  Zouch  V,  Thompfon.  s  c  ri/' 

(olved  accordinj;]^* 

3.  This  writ  lies  againft  the  heir  of  the  conufee  or  conufor\  for  Ld.Raym. 
this  is  a  real  difceit,  and  not  like  a  perfonal  wrong  Which  cues  with  5 1c  iVp 
the  perfon ;  for  by  this  the  lord  is  difinherited  and  debarred  of  the  adjudged 
perquifites  arifmg  from  his  court,  which  is  a  permanent  injury  according^ 
in  the  realty,  ana  by  no  means  dies  with  the  perfon  of  him  that  ^^^]J**^'^* 
did  it^  I  Salk.  210,  pU  I.  Mich,  9  W.  3,  C«  B,  Zouch  v.  Thomp-  oordingiy, 

fon-  Iahcw,  7i> 

and  fays  it 
was  objeAed  that  the  baron  and  feme  were  joint  conurorsi  and  therefore  the  writ  being  brought 
only  againft  the  heir  of  the  baron  was  iU,  and  that  it  fliould  have  been  agaibfl  the  heir  of  the  femo 
only.  Sed  non  aUocatur,  becanfe  the  tertenant  is  the  proper  party  to  this  a6lion,  and  othersi  if 
ncceflary,  may  be  brought  in  by  fd.  facias ;  and  cites  Fitzh.  Fines  30.-*— 3  Salk.  35.  S.  C.  accord? 
ipgly.««.i»3  liicY.  ^19,  fiiiu  7  W.  3*  C*  &  the  S.  C.  but  S.  P.  does  oot  appear. 


(QJ  Difceit. 
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(  Q^)     Difceit.     At  what  Time  it  lies» 

[  I.  'T^HE  lord  may  have  a  writ  of  difceit  as  well  within  the  jt4r 
-■•  after  the  fine  levied  as  after,     i  Ed.  3.  5.  26.  b.] 
2.  It  lies  afUr-arfinc  levied,  and  the  money  paid  to  the  iingj  thou^ 
the  fine  be  not  ingrofTed.    Agreed.     Mo.  6.  pi.  2i.  Hill.  3  £.  6. 
Anon. 
And  the  3.  It  lies  after  5  years  afier  the  fine  levied^  becaufe  the  fine  was 

five  years     Coram  non  judice,  and  merely  void,     i  Salk.  210.  pi.  i.  Mich. 
HrothfnK     9  ^'  3'  C.  B.  Zouck  V.  Thompfoii. 

in  this  caie ;  ibr  a  fine  may  eftablifh  the  right  of  another,  hot  cannot  eftablifh  its  own  defied 
ibid,  and  Ld«  Raym.  Rep.  179.  S.  G.*— 3  Salk^  35.  S.  C.  &  S.  P.  refolved  accordingly. 


[  498  ]  (R)     What  fliall  be  reverfed.     What  makes  the 

Land  Frank-fee. 

♦  Fitzh.  [  I,  Tp  2l  fine  be  levied  in  bank  of  land^  of  which  parcel  is  at 
ar^^es^^  f  w/;OTtf«  &W,  and  part  ancient  demefne^  yet  the  fine  (hall  be 

i.C.  annulled  for  that  which  is  ancient  demefiie.     7  Hen.  4.  44.  and 

tFitzh.  fliall  ftand  for  the  refidue.  ♦  17  Ed.  3.  31.  b.  f  2i  Ed.  3.  20.  b. 
^^t^  adjudged.] 

S.C.  accordingly.— p—F.  N.  B.  98.  (P)  S.  P.  accordingly.— Ibid,  in  the  new  notes  there  (a)  dtes 
7  H*  4*  44-  17  £.  3.  31.  21  £.  3.  10.  S.  P.  where  in  fuch  cafe  the  lord  reverfes  the  fine  by  writ 
•  of  difceit  as  to  the  lands,  whjxh  are  ancient  demefne,  it  fliall  iland  for  the  refidue,  and  a  markjh^ 
if  wtadt  upon  tb$Jine  in  naiure  of  a  camceJ&tg  of  that  nubich  is  tmciau  denujm^  and  the  record  fiiall  ftand  for 
the  remainder.    Kelw.  43.  in  pi.  10.  Pafch.  17  H.  7*  by  Vavifor. 

See  Le.  290.  pL  396.  and  3  Le.  izo.  pi.  172.  Lee  v.  Loveday.  And  fee  tit.  Fines  (£.b.x} 
pL  8.  in  the  notes,  and  tit.  Fine  (L.  b)  pi.  8. 

If  there  b         2.  In  a  writ  of  difceit  to  reverfe  fines  in  ancient  demefiie,  ^tr 
*°?  ?" ,.      affignnunt  the  conufee  Jhall  be  made  a  party.     Vent.  211.  per  Hale 


^^„;-  ■  Ch.  J.  Pafch.  24  Car.  2. 

the  fine,  the  remainder- man  ihall  hefummoned  to  (hew  cnufci  if  they  can,  why  the  fine  Ihoold  not 
be  reverfed.    %i  AfL  79.  b.  pL  i3.»^S.  P.  Br.  Difceit,  pi.  ai.  cites  ax  AIT.  13. 

8.C.  &  S.P.  3.  A  fine  levied  in  C.  B.  of  Lands  in  ancient  demeihe,  was  an* 
foitlTact"  ^^^^^^  ^"  ^  ^"*  of  difceit  brought  by  the  lord.  It  was  infilled  that 
cnrdinglyj  though  it  was  reverfed  as  to  the  lord,  yet  it  may  remain  good  as 
Lntw.  713.  to  the  tenant ;  but  it  was  adjudged  by  the  court,  that  a  nne  may 

^^"Z  be  reverfed  as  to  part  of  the  land,  and  remain  good  as  to  the  refidue  ; 

1  Salk.aio.    t^..      -'       ^  ^  ^       j>j-    JZ^       ^  j  •  j  •- 

pi.  I.  s.c.    ^^^  >^  c<u^  ^^^  be  reverfed  tn  toto  as  to  one  many  and  remain  good  im 

but  S.  P.      toto  as  to  another^  whicb  tnuft  be  in  this  cafe,  if  this  fine  remains 

does  no^     good  as  to  the  tenant,  and  be  reverfed  in  toto  as  to  the  lord.    Ld« 

3^Saik.  35.    Raym.  Rep.  1 79,  Hill.  8  &  9  W.  3.  Zouch  v.  Thompfon. 

S,C  butStP.  does  not  appear,--— 2  l<ev.  419^5.  C*  bat  S.  P«  does  not  appear. 


(S)  41er 
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(S)    ^fer  the  Reverfal  of  that   tvbich  makes  the 
Land  Frank-fee^  whojhall  have  it. 

[  I.  T  F  Tifine  be  reverfed  in  difceit^  the  conufor  Jhall  have  it  again^  •  Br.  Dif- 
^  becaufe  the  fine  was  void ;  for  that  it  was  Coram  non  ^*^*J»  s  c^** 

1'udice.    Contra  *  7  H.  4.  44,     f  7  Ed.  3.  31.  b.    Dubitatur  %  andfayiit 
i  H.  4.  24.1  was  agreed 

^      ^  -*  that  the 

fine  (hould  be  annulled  againft  the  lord  ;  but  quaere  if  by  this  it  ihall  be  aroided  between  the  par* 
ties.  >f  Fitzh.  Difceit,  pU  37.  cites  S.C.  fays  it  was  awarded  to  be  reversed  in  toto, 

and  that  it  was  touched,  that  he  who  was  In  the  land  by  fuch  render  (hall  maintain  his  pofleflioa 
upon  reverfal  of  the  fine ;  for  that  it  was  good  between  the  parties^  and  that  this  judgment  of  re- 
verfal iball  aid  him  in  his  polfeflion.  J  Br.  Fines,  pi.  36.  cites  S.  C—— Fitzh.  FineSf 
pl>  30.  cites  S.  €•  and  by  Hull,  the  fine  is  void  in  toto.— — 4  InA.  270.  cap.  5S.  S.  P.  accordingly. 

2.  If  a  man  levies  a  fine  at  common  law  unto  another,  of  land  f  aqq  1 
which  is  in  ancient  demefne,  the  lord  of  ancient  demefne  (hall  have  ^^  RepTcc^ 
a  writ  of  difceit  againft  him,  who  levied  the  fine,  and  ♦  [him]  wha  a.  in  Lam-* 
is  tenant  [and]  (hall  avoid  the  fine,  and  there  he  who  ought  to  give  pctt'scafe, 
[gave]  the  land,  fhall  be  reftored  unto  his  poffeffion  and  title  which  ^^^(.^'^' 
he  gave  by  the  fine,  becaufe  the  fine  and  gift  thereby  is  avoided  j  that  this 
but  if  he  who  levied  the  fine  has,  after  the  fine,  releafed  unto  him  opinion  was 
Mubo  hath  the  pqU'elfion  by  the  fine  by  his  deed,  or  confirmed  his  eftate  fo"^^®*^ 
in  the  bmd  by  his  deed,  then  it  feems  that  he  unto  whom  the  releafe  uw  per  toe. 
or  confirmation  is  made  fhall  have  and  keep  the  land,  notwith-  cur.  in  the 
ftanding  that  the  fine  be  avoided,  becaufe  this  releafe  or  coilfirma-  J^°"^*Ji 
tion  made  unto  him  being  in  pofl'efHon,  hath  made  his  eftate  firm  yet  after 
and  rightful  againft  him  and  his  heirs  who  releafed  or  confirmed,  the  fine  le- 
F.N.^.98.  (A)  ^^^XT 

not  any  right  in  the  land,  hut  only  a  pofllibility  of  having  the  land  again,  after  the  fine  reverfed  hf 
writ  of  difceit,  tu  be  brought  by  the  lord  of  whom  the  land  was  held.— ->S.  C.  cited  Arg.  Lutw* 
712. 

N.  B.  This  paragraph,  as  well  as  others  in  that  moft  excellent  work,  are  very  badly  tranHated ; 
as  are  likewife  gieat  numbers  of  the  books  of  reports ;  but  this  here  is  corre^ed  according  Co  the 
9ng\n?\  French,  whicl)  otherwife  was  not  intelligible,  or  Che  fenfe  perverted. 
*  The  Engliih  Tranllations  are  (he.) 


(T)     Declaration  and  Pleadings. 

I.  TN  ajpfe  ijfue  vras  taken  that  the  land  was  frank-fee^  and  not  ^$UoJt§m 

-*■  ancient  demefne^  without  any  denial  that  toe  manor  of  which,  ^'"'^"^j^'J 
&c.  was   ancient  demefne.     fir.  Ancient  Demefne,  pi.  2.  cites  9  drfendanc 

Affi   Q.  pleaded 

^  that  the 

tenements  are  parcel  of  the  ma>nr  of  P.  wUcb  is  amlcnt  demefne^  (sfc,  juJpneta  of  the  "Mnt,  Finch,  faid  iC 
ii  frank-feet  frijl  by  the  alTife  \  and  by  Che  opinion  of  the  court  it  Ihall  not  be  tried  by  the  afiife ;  for 
U  it  Hoi  aenud  but  th<a  the  manor  is  ancittit  dcmtCne.     Br.  Triali,  pi.  120.  cites  22  Aff.  45.  By 

vfbich  befnidx\\At  thofe  tenements  wtrefanhf centime  out  ofmnA^  witboutjhewing  Low,  &c.  and  yet  the 
•Cher  was  compeUed  to  anfwer,  and  were  put  upon  the  country.    Ibid. 

2*  Nong  who  refufe  the  franktenement  in  affife  can  plead  ancient 

demefnei 
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clemefnej  and  hence  it  feems  that  n9ne  Jball  plead  ancient  Jemefin 

but  the  tenant  of  the  frank^tenement '^  per  Herle.     Bn  Ancient  Dc^ 

mefne,  pL  28.  cites  9  Aff.  2. 

Atd^o  note       3.  In  ajfife  of  rent  againji  ttvoy  the  one  pleaded  Hors  defonfee^  os 

ybat  itt  ajftfe  Jgi^jgral  tenant  of  the  parcel^  judgment  if  without  fpecialtyy  and  th$ 

^ent'^     «/A^r  as  tenant  of  the  reftduefaid  that  the  land  out  of  which,  &c.  is 

mefne  of      held  of  the  manor  ofD.  which  is  ancient  demefne^  &c<  judgment  oftbt 

fbe  land  is  a  ^rity  &c*     The  plaintiff faid  that  frank-fee  prt/iy  ^d  had  the  arer- 

andl^^ani    ment,  without  faying  that  they  are  of  other  nature  than  the  manor  it' 

ctent  de.     felf  &c.  but  it  was  faid  that  otherwije  it  had  been  if  the  mamr  i^efi 

mclhe  tried  Qf  moiety^  third  part,  or  other  parcel  of  it,  had  been  in  demand*  Note 

^zf^r  Pa-  *®  di verfity ;  and  it  was  (aid,  that  *  firft  it  ihall  be  inouired  bv  thi 

irtani ;  and  af&fe  if  the  land  be  ancient  demefne  or  not ;  for  if  it  be  foundi  ail 

therefore     the  writ  fhall  abate.  Q^iod  nota«    Br.  Ancient  Demefiie^  pi.  2o« 

g^tt:*^   cites  9  Aft  9. 

book  of  Domefday ;  and  fee  that  the  tehant  (hall  conclude  judgment  of  the  wnt|  and  not  judgmcoC 
tf  the  court  will  take  conufance ;  quod  mrum !    Br.  Ancient  Demefuey  pU  29»  cites  9  A£L  9. 
^  Br*Brief>  pL  265.  cites  S.C. 

4*  None  fliall  plead  ancient  demefiie  but  hi  ijuhp  is  tenant,  and 
not  the  dij/eifor.    Br.  Ancient  Demefne,  pi*  31.  cites  zi  AS.  2. 

5.  j^fe  by  executors  of  tenant  by  elegit^  the  tenant  faidj  that  thi 
land  was  parcel  of  the  manor  ofB*  which  ts  ancient  demefne,  and  thtf 
other  fdid,  that  the  tenements  are  and  were  frank-fee^  and  pleadable 
at  common  law,  and  the  other  awarded  to  anfwer  to  it^  notwith* 
ftanding  that  it  is  not  denied,  but  that  it  is  parcel  of  the  mantf 
which  is  ancient  demefiie,  and  by  common  pretence  this  fhaU  bea» 
the  manor  is,  by  which  others  faid  that  ancient  demefne,  prifti  by  affife^ 
and  if  it  be  found  that  the  land  is  ancient  demefnC)  the  writ  fiialt 
abate,  and  the  executory  fhall  recover;  for  they  cannot  have  writ  if 
right  upon  the  cufiom  of  the  manor  for  the  feebleneh  of  their  eSatif 
but  quare  with  prot^ation,  &c.  Br.  Ancient  Demeihe,  pi  33* 
cites  22  AfT.  45« 

6.  He  who  dieges  ancient  demefne  dught  to  bring  in  the  receri^ 
and  the  court  would  not  write  for  it,  but  gave  day  to  the  party  at  his 
peril,' and  he  failed  at  the  day,  and  the  other  party  for  his  (ufpatdi 
brought  it  in  fub  pede  iigilli,  which  teftified  that  it  was  frank^ec^ 
&c.     Br.  Ancient  Demefne,  pi.  23.  cites  39  £.  3.  6* 

7.  In  pracipe  quod  reddat  the  tenant  faid,  that, the  land  was  par^ 
eel  of  the  manor  of  D.  which  is  ancient  demefne,  and  pleaded  by  peck 
writ  of  right,  and  demanded  judgment  if  the  court  would  take  co- 
nufance ;  Kirton  faid  it  is  frank-fee,  and  it  was  held  that  he  fliouUl 
not  have  the  averment,  becaufe  he  did  not  deny  but  that  the  maur  is 
ancient  demefne,  and  that  diis  land  is  parcel^  and  therefore  JkaBke 
intended  to  be  of  thefmne  nature,  by  which  the  demandant  paflcd 

two  prece-  ^^^'*'     ^^'  Ancient  Demefne,  pi.  6.  cites  41  E.  3^  22. 

•dent  propofitionS)  viz.  xft.  that  the  manor  is  ancient  demefne,  and  zdly,  that  the  land  in  deaand 
is  parcel  of  the  manor,  for  this  conclufion  follows  from  the  prereiifles,  and  therefore  canaot  bede 
nied,  per  cur.  1 1  Rep.  10.  b.  cites  S.  C.  and  48  £.  3.  1 1.  a.  b..  ^  1  ^He  ought  to  plead  to  tbe  na- 
ture of  the  manor  that  it  is  not  ancient  demefne,  or  that  the  land  in  demand  is  not  parcel  of  '^ 
JLe.  333.  Arg.  cites  S.C.  but  mifprinted,  as  zi  inftead  of  41  £.  3.  xu 

8»  After  ancient  demefne  pleaded  the  tenant  canaot  Ofckmi  fo 


The  de- 
mandant 
cannot  fay 
that  the 
land  is  not 
ancient  de- 
mefne, for 
this  is  the 
conclufion 
upon  the 
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iy  thi  pleading  ancietit  demefne  he  has  accepted  the  tenancy-^  and  there* 
fore  cannot  difclaim  after  \  Quaere.  Br.  Ancient  Demefiie,  pi.  6. 
cites  41  £.  3.  22. 

9.  In  affue  of  land,  the  defendant  faid,  that  the  land  is  held  of  the 
manor  of  B.  and  fo  parcel,  which  manor  is  ancient  demefiie,  and 
pleads  by  petit  writ  of  right-clofe ;  judgment  if  the  court  will  take 
conusance.  Tank  (aid,  the  plaintiff  is  lord  of  the  manor^  and  tht 
land  in  plaint  is  parcel  jof  the  demefnes  of  the  manor,  mulin  the  hands 
of  the  tenants  at  will,  and  tliat  the  tenant  at  will  infeoffed  the  te» 
nanty  which  is  difTeiiin  to  the  plaintiff;  judgment  if  the  court  ought 
not  to  take  conufance,  and  the  affife  awarded,  and  the  ancient  de- 
mefne no  plea,  inafmuch  as  that  which  is  in  the  hands  of  the  lord 
is  frank-fee,  and  that  which  is  in  the  hands  of  the  tenant  is  ancient 
demefne.     Br.  Ancient  Demefne,  pi.  34.  cites  41  AfH  7. 

10.  Monftraverunt  by  three  againft  one,  and  the  defendant  as  to 
two  ofthemfaid^  that  they  were  his  villeins^  judgment  if  they  flialt 
be  arawered,  and  to  the  third  prayed  that  he  ajcertain  the  court  if  th^ 
manor  be  ancient  demefne  or  noty  and  per  cur.  this  ought  to  be 
done  at  the  prayer  of  the  defendant,  though  the  tenant  does  not 
plead  that  it  is  frank-fee.  Br.  Ancient  Demefne,  pL  9.  cites  49 
E.  3.  22.  . 

11.  y^ife  againfi  feveraly  the  one  defendant  appeared  and  accepted 
the  tenancy y  andfaidy  that  the  land  is  held  of  one  E,  as  of  his  manor 
of  D.  which  is  ancient  demefruy  and  pleadable  by  petit  writ  of  right- 
dofe,  judgment  if  the  court  will  take  conufance ;  and  the  plaintiff 

faid  that  the  land  isy  and  always  was  pleadable  at  common  lawy  abfque 
hoc  that  it  was  pleadable  within  the  faid  manory  upon  which  the  te- 
nant demurred ;  quaere  of  this  pleading ;  for  it  feems  that  he  ought 
to  have  faid  that  the  land  is  frank-fecy  and  not  ancient  demefne  \  but  [  Coi  1 
upon  the  matter  the  opinion  of  all  the  court  was,  that  in  as  much 
as  the  plaintiff  has  not  denied  but  that  the  manor  of  D.  is  ancient 
demefne,  and  that  this  land  is  held  of  the  manor,  but  that  it  fhall  be 
taken  ancient  demefne,  without  fpecial  matter  (hewn  to  the  con- 
trary, as  unity  of  poITeilion  in  the  lord,  or  fine  levied  at  com- 
mon law,  or  the  like.     Br.  Ancient  Demefne,  pi.  2.  cites  3  H. 

12.  Where  rent  is  demanded  which  iffues  out  of  land  in  ancient 
demefne  and  land guiUabUy  there  ancient  demefne  fhall  no^be  plead- 
ec^  per  Newton ;  and  per  Portington,  if  ailife  is  brought  where 
the  lord  of  ..ancient  demefne  is  named,  there  the  ancient  demefne 
is  no  plea.    Br.  Privilege,  pi.  7.  cites  20  H.  6.  37. 

13.  He  who  alleges  ancient  demefne  fl)all  fay  that  the  land  is 
hHd  of  the  manory  ice.  which  is  ancient  demefne,  and  pleadable  by 

'petit  writ,  &c.    Br.  Ancient  Demefne,  pL  25.  cites  36  H.  6.  zo« 
per  Prifot. 

14.  Tenant  by  receipt  may,  upon  his  receipt,  plead  that  the'  land 
is  ancient  demefne  where  the  tenant  has  affirmed  it  to  be  frank:- 
fee  by  his  render  or  confefEon  of  the  zStion ;  Quod  nota,  per  opi- 
nionem,  &c.    Br.  Ancient  Demefne,  pi.  38.  cites  2  £.  4.  26. 

1 5.  If  the  tenant  in  pracipe  quodh^eddat  faysy  that  the  land  is  par^^  1,^  prscfp* 
^J  qjftbe  manor  ofB,  which  is  ancient  demifncy  Sic*  the  other  Jhall  quod  red- 

not  J*^«J**  ^•^ 
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nant  plead-  not  fay  that  the  land  is  not  ancient  demejney  nor  deny  the  manor  to 
^^n  de^  ^  ancient  demefne,  hut  he  may  fcy  that  the  land  in  demand  is  mt 
maad  is  farcely  6(c.  or  that  the  manor  is  frank-fee  \  for  the  land  demanded 
pared  of  Jhall  he  intended  to  he  of  the  nature  of  the  manor  y  per  Finch*  Bu 
d^^manor    Ancient  Demefne,  pi.  48. 

which  is  ancient  demefne^  and,  &c.  'I*he  plaintiff  replied,  that  it  is  frank- fee.  This  is  not  good; 
for  be  denies  the  conclufinn ;  but  he  ought  to  plead  to  the  nature  of  the  manor,  that  it  is  not  an* 
cient  demefne,  or  thzt  the  land  in  demand  is  not  parcel  of  it.    Le.  333.  pL  467.  Arg.  cites  si 

1 6.  In  pracipe  quod  reddat  it  is  a  good  plea  to  fay  that  the  land 
is  ancient  demefne  without  traverjing  that  it  is  frank-fee^  becaufe  the 
writ  is  only  fuppofal^    Br.  Traverfe  per,  &c.  pi.  185.  cites  5  H.7. 

II.  12. 

17.  An  abbot  fued  a  writ  of  right-clofe  in  ancient  demefiie^  and 
made  his  proteflation  to  fue  in  nature  of  a  writ  of  right  at  cmmun 
law,  the  tenant  joined  the  mife  upon  the  mere  rightj  and  ikcr  fued 
an  Accedas  ad  curiam  to  the  fherifF  of  W.  to  remove  the  record. 
The  queftion  was,  if  this  was  fufHcient  caufe  of  removal  ?  After- 
wards a  procedendo  was  aw^ded  directed  to  the  bailifi^.  D.  ill. 
pi.  47.  Hill.  I  &  2  P.  &  M.  Sir  Humphry  Stafford's  cafe. 

Mo.  13.  pi.        18.  Writ  of  difceit  (hall  not  ahate  by  death  of  the  conufee^  for  this 
'49.  Hill.  4  adion  is  but  trefpafs  in  its  nature  for  to  punifn  this  difceit,  and  no 
A:5  P.&M.  j^^j  jg  j^  jjg  recovered,  but  only  the  fine  reverfed.    3  Le.  3.  pi.  8. 
4  &  5  P.  &  M.  the  King  v.  Dewe. 

19.  In  difceit  for  levying  a  fine  of  a  mefluage,  being  ancient 
demefne,  an  exception  was  taken  to  the  declaration  that  it  was  it 
antiquo  dominico  domime  regina  Anglia^  whereas  it  ought  to  have 
been  de  antiquo  dominico  domina  regina  corona  fueCy  &c.  The 
opinion  of  the  court  was,  that  it  was  good  both  ways.  3  Le.  117. 
1x8.  pi.  166.  Mich.  27  Eliz.  C.  B.  Griffith  v.  Agard. 
Without  20.  Defence  was  ruled  not  jieceflarv  in  plea  of  ancient  demefiie. 

defence  it     3  L^v.  1 82.  Trin.  36  Car.  2.  C.  B.  North  v.  Hoyle. 

maybe  re-   •*  ^  ' 

fufed,  but  is  made  good  by  acceptance,  i  Salk.  217.  Pafch.  4  W.  &  M.  in  B.  R.  Ferrer  t.  Mil- 
ler.—->Show.  386.  Fan'ers  t.  Miller,  S.  C.  adjudged  for  the  defendant.  3  Lev.  405.  Mich. 
6  W.  k,  M.  in  C  B.  Smith  v.  Fr  amp  tun,  fuch  plea  was  pleaded  without  defence,  and  no  no- 
cice  was  taken  of  the  want  thereof. 

r  C02  1  ^^*  ^"  eje^ment  the  defendant  pleaded  in  abatement,  that  the 
c  b  86  lands  werq  parcel  of  the  manor  of  Bray^  which  manor  was  ancient 
Baker  V.  demefne  held  of  the  crown;  but  held  naught  per  tot.  cur.  For  if 
Winch,  the  manor  be  ancient  demefne,  and  the  lands  in  queftion  are  part 
S.  c.  ac-  of  the  demefnes,  as  it  muft  be  underftood  they  are,  then  they  arc 
^^ix^M^'d.  impleadable  at  the  common  law,  and  not  in  the  lord's  court ;  but 
13.  Parker  lands  held  of  the  manor  are  impleadable  in  the  manor  court,  and 
I'  ^*"^*^'  there  only ;  and  becaufe  he  did  not  plead  that  the  lands  were  held 
cordii^l'y.  ^^  ^^^  manor  of  Bray,  judgment  was  Quod  refpondeat  oufier.  t 
And  by  '     Salk.  56.  pi.  I.  Mich.  3  W.  &  M.  in  B.  R.  Barker  v.  Wich. 

Holt  Ch.  J. 

the  laying  it  in  the  declaration  to  be  part  of  the  manor,  (hews  it  not  impleadable  in  the  001st  of 

the  manor. 

Comb.  183.  22.  In  cje6lment  the  defendant  pleaded  that  the  lands  aKoarcel 
p  ^-^*^T  C  ^^  ^"^^  ^  manor,  which  is  ancient  demefne.  The  plenntiffrtfiiet 
and^ercur.  ^^^  ^^  tenements  are  pleadable  at  the  common  iaw>  ohffnt  htc 

Ac  tkat 
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that  they  ar^  paral  de  antiquo  dominies.     Upon  a  demurrer  the  de-  if  he  had 
fcndant  had  judgment ;  for  per  cur.  the  traverfe  was  ill ;  for  he  ^^^^f^^  ^ 
iiight  to  have  traverftd  that  the  manor  was  ancient  demefne^  and  that  were  parcel 
ihall  be  tried  by  Domeiday  book ;  or  elfe  to  have  traveri'ed  that  thofe  of  the  ma- 
tenements  were  held  of  that  manor.     Show.  271.  Trin.  3  W.  &  bccli^'**^ 
M.  Hopkins  r.  Pace.  ^ugh^.  fo^ 

tbey  mT^hc  be  frank-fee,  though  held  of  a  manor  in  ancient  dcmefne ;  and  they  held  the  plea  gooda 
and  judgment  for  the  defendant. 

23.  In  writ  of  difcelt  to  reverfe  a  fine  levied  in  C.  B.  of  lands  ^'  Raym. 
in  ancient  demefne,  the  lord  need  not  Jhew  his  ejiate\  for  if  he  was  ^  *^^'  g^^' 
dominus  pro  tempore,  it  is  enough;  and  if  his  eftate  be  fince  de-  aadthefay« 
termined,  it  mufl  be  fhewn  on  the  other  fide,     i  Salk.  210.  pi.  I.  >"£  ^^^t  he 
Mich.  9  W*  3.  C.  B.  Zouch  v.  Thompfon.  ZZX^^^ 

adbuc  efty  is  well  enough.  But  upon  this  point  it  was  adjourned  to  be  argued  again ;  and  after 
atgument  it  wa^  adjudged  that  che  fiiie  be  ann tolled.  '  ^  3  Salk.  35.  S.  C.  &  S.  P.  accordingly. 
S.C.  cited  Arg.  Lutw.  713.  and  tliat  ic  was  held  that  tenant  for  years,  tenant  for  life, 
ice.  are  domlni  pro  tempore ;  but  if  it  was  necelfaiy  to  ihew  the  eHate^  the  words  Ad  Kxhsred** 
tiooem  are  fuffideut. 

24*  If  you  plead  that  the  manor  of  D,  is  ancient  demefne^  you 
ought  to  aver  it  by  the  record  of  Domefday ;  for  that  is  the  trial  of 
it;  hut  if  you  plead  that  fuch  a  place  is  parcel  of  a  manor^  which 
is  ancient  demcfne,  then  you  ought  to  conclude  to  the  country  \  for 
parcel  or  not  parcel  is  triable  per  pais,  cites  2  E.  3.  15.  b.  Thomas 
de  Grenham's  cafe.  *  But  it  feems  that  the  other  fide  may  traverfe 
its  being  ancient  demcfne ;  and  fo  was  done  between  *  Saunders  •  See 
and  Welch,  Pafch.  9  Jac.  C.B.  kot.  3165.  Per  HoltCh.  J.  And  (A.z)pl.4i 
a  refpondeas  ouiler  was  awarded,  i  Salk.  57.  pi.  2.  Hill.  12 
W.  3.  B.  R.  Hunt  V.  Burn. 

25.  In  replevin^  &c.  the  defendant  made  cognizance,  &c.  and  %  Lutv. 
yufltfied  the  taking /^r  toll  in  H.  market.    The  plaintiff  replied  that  "4^ 
fi)e  ts  tenant  of  the  manor  of  H.  which  is  ancient  demefne^  and  that  jac^j,  S.C. 
the  tenants  of  ancient  demefne  lands  are  quit  of  toll  in  sdl  places,  and  judg.  * 
&c.     Upon  demurrer  it  was  obje£led  that  the  plaintiff  had  not  well  ^^^^  ^p^ 
intitlcd  herfelf  to  this  privilege,  becaufe  fhe  only  fets  forth  that  (he  ^^^^^^ 
is  tenant  of  the  faid  manor,  occ.  whereas  (he  Ihould  have  faid  that 
die  is  feifed  in  fee  of  fuch  lands,  &c.  which  ibe  held  of  T.  F.  as  of 
his  manor  of  H.  which  is  ancient  demefne ;  but  per  cur.  it  is  nfit 
necejfary  for  fuch  tenants  to  mention  what  efiates  they  have ;  but  it  is 
lufficient  to  allege  that  homines  &   tenentes  de  antiquo  domi* 
nico  ought  to  be  difcharged  of  toll,  &c.     Then  it  was  objedled 
that  the  privilege  was  laid  too  general ;  for  it  was  to  be  difcharged 
of  toll  in  all  places^  &c.  when  by  law  they  are  not  difcharged  of 
toll,  but  only  of  fuch  things  which  arife  on  their  own  lands,  and  f  ^03  1 
which  are  for  the  fupport  and  cafe  of  their  families.     But  per  cur. 
to  be  quit  of  toll  in  all  places  fhall  be  intended  of  fuch  things  in 
all  places  where  he  is  tenant.     3  Salk.'  36.  Savery  v.  Smith. 

a6.  The  demefne  lands  and  the  manor  itjelf  which  is  ancient  de- 
!,  is  pleadable  at  the  common  law ;  as  a  man  ought  to  fue  his 

I  for  the  manor,  and  for  the  lands,  which  are  parcel  of  th«  ma- 

nor^  at  me  common  law  and  in  C.  B.     But  if  a  man  will  {\xefor 

fh^  lands  which  are  boldm  of  the  manor ^  which  an  in  thi  hands  of  a 

Vol,  III  Pp  fre$ 
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fra  Unant  who  boldeth  of  the  mamr^  he  ought  to  (up  for  diefe  landf 
bis  writ  of  droit-clofc,  direfted  unto  the  lord  of  the  manor,  and 
there  he  ihall  make  his  protedation  to  fue  in  that  court  the  (ame 
writ,  in  the  nature  of  what  writ  he  will  declare.  F.  N.  B.  ii. 
(M). 

27,  In  ejectment  the  defendant  pleaded  ancient  demefne.  It  was 
moved  to  fet  afide  the  plea,  becaufe  there  was  no  affidavit  to  verify 
itj  whereas  the  ftatute  for  amendment  of  the  law  6ys  that  no  (di- 
latory plea  Ihall  be  allowed  without  it.  But  per  cur.  This  is  no  ii- 
latory^  but  only  a  plea  to  the  juriTdi^ion^  and  fo  an  affidavit  not  nc 
ceflary.  Barnard.  Rep.  in  B.R.  7.  Mich.  13  Geo.  i.  Goodtitlc 
V.  Rogers. 

For  more  of  Ancient  Demefne  in  general,  fee  jptfttft 
(H.  b.  3)  (H.  b.  4)  (N.  b.  4)  Crtali  and  other  proper 
Titles. 


flh 


It  was  I~.  4  Geo*  2«  ^^*  jf  L  L   writs ^  procefs^  pleadingSy   rulesy  fn£S'» 
moved  to  20.  /  I.        -^^  ments^  records,  and  all  proceedings  in  am  courts 

ment  for  a  V  ]^fi^^^  withtn  tnglandy  and  the  cowl  of 

defea  in  tin  Exchequer  in  Scotland^  Jhall  he  in  the  Englijh  tongue. 

anxtard  ofthg 

venire,  which  w^s  w  EngUJh^  and  followed  theoUL  Latin  form*  (12  and  fo  forth)  forduodecim,  Jcc. 
aod  fo  on.  Cpon  fliewing  caufe  the  court  were  of  opinion  th:)t  the  venire  was  well  nwanieJf  the 
iotpnt  rf  the  parliament  being  to  tranflate  no  more  into  £ngli(h  than  was  before  in  Latin ;  \kK 
being  r«  d  the  fame  queftion  was  depending  in  the  court  of  B.R.  the  court  cniargtd  tbe  rale  tiU 
next  tc:  m.     Barnes's  Ni)tes  in  C.  B.  1589  i  <9.  HiU.  6  Geo.  2.  Fray  v.  Smith. 

In  action  of  d  bt  upon  a  bond^  the  alias  diSi*  was  In  tie  dfchrathn  put  iit  Latin^  as  ra  th:  ^^-Z.  H 
vras  moved  in  arrcft  ofjudj^mentyupon  the  Inte  aA  of  parliament,  that  all  proceedings  at  law  HioqU 
be  in  Enclifli,  and  ohtained  a  rule  nill.  Afterwanls  on  fhewing  caufe,  the  court  were  of  ofiripa 
that  the  alias  di^'y  if  fet  out  at  all,  muft  be  fet  out  in  the  fame  language  as  in  the  deed,  and  ivciiJil 
otherwife  he  erroneous,  and  difcharged  the  rule.  Bame<;*s  Notes  in  C.  6.  i6c.  Trin.  6  Ic  7  G«l  i. 
Church  v.Jaf^n*        Rep.  of  PraA.  in  C.  B.  91.  S.  C.  and  the  declaratien  was  held  goo^ 

For  morcof  Anglice  in  general,  fee  ZhatmtnU  £bNM0t 

Wmt%  and  o;ber  proper  Titks, 
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Tlnmitf* 


•  Annntty 
is  a  yearlf 
payment  o£ 
a  certain 
Jum  of  TOO-  t 
ncf  granted 
to  another 


(A)    What  T&i/igs^  may  make  it.     What  not.     [In 

refpedt  of  the  Time  when  payable.]  Fol.  226I 

[  I4  TF  a  parfon^rtf^fj  to  me  10/.  iv^y  year,  that  IJhallhe  re^  lifc^or^*^ 

-■■  fident  within  his  parijh,  payable,  &c.  an  annuity  lies  for  years, 
this ;  for  this  is  annual  at  my  will.     7  H.  6.  19.  b.]  '^T^'^J^p 

[  2.  So  if  a  man  grants  20s.  to  me  every  Eajler-day  that  you  [I]  thc^rantor. 
ftofwith  him  in  his  houje*^  if  he  [I]  come  at  any  day  he  [1]  mall  Co.  Litt. 
have  annuity  for  this,  yet  at  the  grant  it  was  uncertain  whether  he  »44.  ^-  (*>) 
[I]  would  ever  come  there,     8  H.  6.  7.] 

[3.  If  a  man  grants  to  me  a  rent  of  20L  payable  at  the  end  of  An  <d>hfx^ 
every  20  years,  although  this  be  not  annual,  yet  an  annuity  lies  for  ^!i?Jj*^? 
it.     8H.  6.  6.  b.]  hij^^^ 

vent,  granted  to  a  mjin  and  bit  heirs  to  find  one  of  ois  monks  to  fay  mafs^  &C.  every  holy-day  in  fuch  a  chl* 
pel,  and  that  at  often  as  be  Jhould fnil  therein  that  tbci  tu'Mld  for  f tit  f  him  and  bis  heirs  5 1.  It  feemed 
to  the  court,  thu  in  this  cafe  annuity  did  not  lie  for  the  htiv\  becaufe  it  was  not  annual ;  and  yeC 
perhaps  one  may  have  writ  of  annuity  for  rent  granted  every  2d  or  3d  year.  Bat  Shelly  faid,  that 
in  ibis  cafe  the  heir  Ihall  have  no  other  adlion  than  debt.    D.  24.  pi.  149.  Micb.  i%  H.  8.  AOflO* . 


1 

(A.  2)    The  Difference  betwixt  Annuity  and  Rent** 

Charge,  or  other  Rents* 

1.  TF  a  man  holds  certain  land  by  rent-fervice,  and  pays  the  rent  ^^  *[* 
-■■  to  his  lord  continually  in  another  county  than  where  the  land  is,  landintm^ 
Ais  Ihall  change  the  nature  of  the  rent,  and  therefore  where  the  ecmay  by 
phuntiiF  ^oald  have  intitled  himfelf  to  it  as  to  annuity,  he  was  not  ^^•t^rd 
faffcred.     Br.  Rent,  ph  26.  cites  36  H*  6.  13.  'LlS^i^ 

do  otberforrign  fet  vices  in  another,  yet  this  is  good,  and  fhall  be  rent-fcrvicc  3S  abov<e  (  fbf  otherwUii 
the  teAant  in;iy  be  doubly  charged^  as  it  feems,  viz.  with  anauicy,  and  with  rent-charg*.  Ibid* 

2«  A  man  in  replevin  prefcribed^  that  the  plaintiff  and  hh  zn^ 
ceftors^  and  thofe  whofe  eftate,  &c.  have  had  common  in  his  land 
where,  &c.  and  that  the  plaintiff  and  his  ance/iors  have  ufed  to  pay 
lO.j.  rent  per  annum  to  him  and  his  anceftors /ir  the  fame  common^ 
and  fo  avowed  for  the  10  s.  and  good,  notwithitanding  that  he  does 
Hot  preicribt  that  he  and  his  anceJiors,i^c.  have  had  the  rent,  but  that 
<fae  other  has  paid  it,  and  all  is  one,  per  cur*  Quod  nota.  and  this 
is  not  rent  but  annuity,  for  he  cannot  have  affife  \  for  he  cannot  have 
rent  out  of  his  own  land.;  and  yet  a  good  .prefcription,  per  cur.  but 
lae  mgit  to  allege  feifin,  per  cur.  and  fo  fee  prefcription  to  diflrain 
in  bis  own  land.    £r«  Prefcription,  pL  i.  cites  26  H«  8*  5* 


5^5  Zmuitp. 

The  reafoo  3*  If  a  man  would  that  another  {hould  have  a  f  ent-charge  ilV 
^h  ^'^"rf^  filing  out  of  his  land,  but  would  not  that  his  peifon  be  charged  in 
is  n^ex^  any  manner  by  a  writ  of  annuity,  thenjie  may  limit  fuch  a  claufe 
prefsl/  in  the  end  of  his  <^eed,  provided  always  th%  this  prefem  writing, 
charged  by  hqj.  ^^y  thing  herein  fpecified,  fliall  any  way  extend  to  charge  my 
mat%ut  P^rfoii  by  ^  writ  or  an  aftion  of  annuity,  but  only  to  charge  my 
by  ofuration  lands  and  tenements  with  the  yearly  rent  afore&id,  &c*  then  the 
of  law.  But  land  is  charged,  and  the  perfon  of.  the  erantor  difcharzed.   C<n 

to  charge      ^1"'  *•  ^^^' 

the  land  is  repugnant^  per  Pophapi  Ch.  J.    Poph.  87.  Hill-  37  Eliz.  in  cafe  of  Foiwoed  ▼.  Wzri 


(B)     By  what  Words  it  may  be  granted. 


1.  An-    [  I.  TF  a  man  grants  an  annuity  to  another  and  his  biirsy  and  does. 
h  pl«  -■-  not  Jay  for  him  and.  his  beirsj  this  is  determinable  by  Ac 


Fitzh. 

nuity, 

«,'c^i^     death  of  the' grantor.     2  H.  4.  13.  Curia.] 

S.  p.  and  in  fuch  cafe  annuity  lies  not  agatnil  the  lielr  of  the  ^rantor>  though  he  has  a0eo.  C» 
Litt.  144.  b. 

A  man  ought  to  grant  an  annuity  /or  bim  and  his  heirs,  otherwife  the  heir  ihall  not  be  chaiip^ 
aor  can  ic  continue  after  his  dealh.  Cunirary  of  the  grant  uf  a  rent  out  of  land,  or  a  graiU  of  itnt 
whereof  he  is  feifed ;  note  a  diverfity ;  for  this  charges  the  land,  but  an  annuity  charges  the  ptr* 
fon  only.    Br.  Charge,  pi.  54.  cites  zi  H.  7.  z.  per  Butler. 

.  Where  a  man  gnmti  an  annuity  to  J,  S.  and  bis  heirs,  this  (hall  not  fcrvq  but  during  the  life  of  the 
grantor,  and  yet  there  it  is  fee-fioiple  determinable  upon  the  life  6f  a  man.  Br.  Eflates,  pl.6>* 
cites  21  H.  7. 4. 

But  if  he  had  granted  it/or  him  nnd  his  heirs  to  the  other  and  his  hurt,  it  is  Otherwife.  Bat  oigr^ 
of  rent  out  of  land  to  J.  S.  und  bis  heirs,  it  is  good,  for  the  lat)d  is  charged,  and  in  the  otlier  cafe  tbc 
perfon  is  charged,  which  cannot  extend  to  the  heir  witltc*.t  exprefs  words.    Br*  Ibid. 

Co.  Litt.  [  2.  So  if  a  man  grants  a  rent  infeey  without  iaying  for  him  ani 

144.  b.  (d)    j^jg  heirs,  his  heirs  cannot  be  charged  in  an  annuity.     D.  18  EL] 

D.  344.  b.  pi.  2.  Mich.  17  &  18  Eliz.  S.C.  10  Rep.  128.  a.  cites  S.C.  accordingly  ;  for  the 

time  of  election  to  make  it  an  annuity  is  p.iil  by  tlie  de^th  of  the  grantor. -*--•$•  C.  cited  Heb.  58* 
I  ■■    Br.  Eftatcs,  pi.  65.  cvtes  2z  H.  7.  4.  S.  P.  accordingly. 

Fitzh.  An-        [  3.  Thtfame  lav.%  though  he  adds  further  to  the  grant,  that  be 

*6*'^'tc^  pWiVtfj  himfetf  and  his  heirs  to  warrant  the  annuity  to  the  grantee 

ac.ac-  and  his  heirsy  for  jthis  does  not  inlarge  tbc  grant.     2  H.4.  x> 

cordingiy.  Curia.! 

»  ,         Br. 

Annuity,  pi.  13.  cites  S.  C  &  S.  P.  by  Hanke.  and  the  court  agreed  to  his  opinion ;  but  Brookt 
fays,  Qurere  of  this  opuuon,  becui>fe  it  feems  it  is  good  law.  in  a  covenant,  annuity,  obUgatioa  or 
warranty,  but  not  in  a  grant  of  rent  out  of  land,  ut  vidctur.— S.  P.  pcrcnr.  PI,  C.  457.  tw  ■ 
But  if  an  abbot  with  confent  of  tlie  corent  by  deed  with  their  common  feal  grants  an  JitnuiCf  Cb 
unother  in  fee,  an«l  does  boC  fay  that  he  grants  it  for  him  and  his  fucceflbrs,  iad  the  abbot  dM»»i 
a  new  fuccelfor  is  eledled,  he  (ball  be  charged  with  the  annuity^  becaufethe  abbot  with  caokenot 
f  he  covrnt  charges  tl«e  whole  corporation  which  continues  for  everi  and  for  that  reafon  theamctf 
ftall  continue. 

4.  Affife  of  20  s.  rent  J  the  deed  was,  /  have  granted  t$  B*tf 
haredibus  fais  annuum  reditum  20  s.  de  molendzHB  me9  eU  CL  perci^ 
piend*  de  me  ^  haredihus  meis  in  perpetuumj  and  it  was  awaidei 
that  it  was  liTuing  out  of  the  mill,  and  is  only  an  annuity,  9td 
therefore  the  aflifc  lies  well.  Br,  Affife,  pi,  247»  (24^6)  cites  M 
AO;  66. 

5*  AaBatfy 
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5.  'Annuity  was  grznted  folvend'  zt  fuch  and.fuch  fcz&sjspi^  aRoiL 
tatur»     It  was  a  queftion  it  it  be  due  without  an  aSual  deman4*  ^^-  ^^' 
Palm.  320.  Mich.  20  Jac.  B,  R.  Sir  William  Sands  v.  Lea.  j^matur," 

and  ibid.  267.  Sands  v.  Leake  S.C.  the  court  divided. 

♦6.  An  annuity  which  charges  the  grantor,  though  it  be  with 
tlaufe  of  diftrefs^Viot  being  granted  for  himfelf and  his  heirs  //// ekC" 
tion  made  and  a  diftrefs  taken^  is  merelv  perfonal,  per  tot.  cur. 
Cro.  C.  171.  pi.  17.  Mich.  5  Car.  B.  K.  in  cafe  of  Bodvill  v. 
fiodvill. 


(C)     Upon  what  Grant  or  Conveyance  it  lies.^ 

r  l«  TTPON  a  rertt  created  by  way  of  refervation  no  annuity  Co.Litt. 
^   lies.     I  H.  4.4.]  ^   i44.a.s.P. 

[  1.  [^jj  if  a  man  makes  zfeoffinent  infee^  referving  a  rent,  no 
annuity  lies  for  this,  becaufe  the  refervation  are  the  words  oftbi 
fioffor^  and  no  grant  of  the  feoffee.     Co.  Litt.  144.] 

[  3.  [5«]  if  a  man  before  ^ia  emptor es  had  made  a  feoffment,  *  Fltzh. 


cites 


referving  a  rent-fervice,  no  annuity  lay  for  this  rent-fervice.  *  33  -^"""^^^ 
.H»  6.  34.  b.  admitted,  f  36  H.  6.  13.  b.  14.  admitted.  33  E.  3.  s.c.  iwlt 
Annuity  52.]  Br.  An- 

^  nuicy,  p!. 

31.  is  neither  S.  C.  nor  S.  P.  nor  do  J  find  it  in  Br.  Annuity,  fo  that  it  fec^ms  to  be  mifprinted  in 
I  0.483.  (C)  pi.  3.  (c).  t  Fitzh.  Annuity,  pi.  20.  cites  S.  C.  and  Br.  Rent,  pi.  24 

cites  S.  C.  but  S.  P.  does  not  clearly  appear  there. 

[  4.  \But'\  Ifz  man  before  Quia  emptores  terrarum  had  infeoffed 
another,  rendering  20  marks  rent,  and  the  feoffee  by  another  deed 
had  obliged  himfelf  in  20  marks-,  to  pay  yearly  to  the  feoffor^  (as  it 
leems  to  be  intended)  for  certain  lands  which  ho  had  of  his  feoff-^ 
punt ',  upon  this  deed  the  feoffor  might  have  an  annuity,  for  this 
had  no  reference  to  the  rent  referved  upon  the  feoffment,  but  was 
a  good  grant,  though  no  feoffment  was  made.  33  E.  3.  Annuity, 
52.  adjudged.] 

[  5.  If  an  annuity  be  granted  by  an  abbot,  prior,  or  parforiy  by  Fltzh.  Aid 
the  ordinance  of  the  ordinary  upon  a  certain  accord^  a  writ  of  an->  P^*  7*  cit^s 
nuity  lies  for  this.     25  E.  3.  39.]  s*p  V*"** 

jidmiUed.->— S.  P.  if  the  parfon  had  Quid-  pro  quo,  though  the  ordinance  made  by  the  ordinary 
was  without  the  conienC  yf  the  p.itron.    F.  N.B.  152.  (G)  >Co.  Litt.  343.  b.  344.  a.  S.  P. 

accordio'gly. 

[  6.  So  if  it  be  granted  by  the  ordinary  with  the  (fj/ini  of  the  par^  F.  N.  b. 
fan  and  patron.    8  R.  2,  Annuity  53.  j  J5*;  (G) 

Tr  f  •  •  cdrdingly. 

[7*  If  a  man  holds  of  me  by  a  certain  rent-fervice^  and  grants  by  fmmm^Km   » 
a  deed  to  me,  reciting  that  the  fame  land  is  held  of  me  by  the  fame  Fol.  227. 
rent,  and  for  the  greater  furety  he  binds  other  lands  to  my  diftrefsy  s  — ^^  ^ 
that  I  may  diftrain  in  other  lands,  I  cannot  have  a  writ  of  annuity 
upon  this,  becaufe  the  condition  of  the  rent  is  not  changed  by  this  deed% 
33  E.  3.  Annuity  52.  but  quaere.] 

[8.  If  a  rent  be  granted /ir  equality  of  partition^  no  writ  of  an-  s.p.  agrecii 

P  p  3  nuity  ^1  ^1  ^"^^ 


5^  t  annuity, 

juftices  tnA  nui'tv  lies,  becaufe  it  is  of  the  nature  tf  flu  land  defttniti,  Co, 
tX-:     Litt.i44.b.] 

Inn.  Poph.  87.  Hill.  37  Eliz. — For  a  rent  granted /©r  allovtranc*  c^Aovuer  or  reeom^mtt  ofatkkf 
an  annuity  docs  not  lie,  becaufe  it  is  in  futisf.i^ion  •/"  a  tbtug  rta/,  and  therefore  (ball  not  f^'ltoa 
matter  perfonal,  but  always  remains  of  the  fame  nature  as  the  thioj  for  which  it  is  gi\>en.  Poph. 
87.  Hill.  37  Eliz,  r.greed  by  all  the  juA,iccsaud  barons  at  Serjeant's  Inn. 

[  507  ]  9*  Of  fiich  a  rfnt  as  may  be  granted  without  deedy  a  writ  of  aur 
Jiuity  does  not  lie,  thoi^h  it  be  granted  by  deed.  -Co.  JLitt  {4^ 
in  principio. 

10,  A  rent-charge  was  granted  outqfa  re£i:rj  by  the  parfin^vAo 
afterwards  refigned  the  parlbnage.  A  writ  of  annuity  lies  againft 
the  grantor  upon  the  (aine  grant.  Poph.  87.  Hill.  37  £lie.  in  the 
cafe  of  Fulwood  v.  Ward,  cited  by  Clark,  as  reported  by  Bend- 
lows  to  have  been  agreed  in  C.  B.  and  agreed  by  i^eral  in  tl|p 
principal  cafe  to  be  law^ 


(D)     Upon  what  Title  it  lies. 

♦This  if  [  I.  A  Writ  of  annuity  does  not  lie  by  prefcriptton  agmn/lM 
Md  ftiouid*  ^'^'^^  becaufe  it  cannot  be  known  whether  he  Jus  any 

be  loz.  a.  I^^  ^y  <]efcent  from  the  fame  anceflor  who  firft  granted  xhis.  Co, 
(c) Litt.  *  ao3t.] 

F.  N.  B. 

15a.  (F)  S  p.  and  f«r  the  fame  reafon. Br.  Annuicy,  pi.  45.  cites  F.  N.  B.  152.  S.p.  ac- 
cordingly, and  for  the  fame  reafon. — r-Br.  Annuity,  pi.  10.  cites  49  E.  3.  5.  S.  P.  accordingly  ; 
though  otherwife  it  is  of  annuity  hydeed,  where  alTets  defend  to  the  heir;  pc>*  Bcik-  .  Br. 
X>cfcent,  pi  53  cites  F-  N.  B.  t!ie  S.  P.  acQordingly.— — ^-Fiizh.  Annuity,  pi.  13.  cites  Trin.  10 
£.4.  10.  S. P.  by  D.iuSy  accradingly. S.  P.  admitted  Arg.  Med.  zoo.  in  pi.  32. 

2.  A  parfin  of  a  church  may  be  charged  in  annuity  by  fxctanjf^ 
tion  i  quod  nota.     Br.  Annuity,  pi.  xo,  cites  49  £.  3.  5. 

3.  Annuity  may  he  prefcribed  in  a  corporation  which  is  dei 
and  that  this  annuity  was  after  granted  over  to  another  in  fee.    Br* 
Annuity,  pi.  40.  cites  22  £.  4.  43. 


(E)     In  what  Cafes  a  Grant  of  a  Rent  is  void  as  x 
Rent,  and  yet  fhall  be  good  as  an  Annuity. 

The  word    [  I.  T  F  the  queen  grants  a  rent  of  20/.  to  be  received  out  if  a  C€rt02n 
*°  P^!"^^'^«  -*■  Jifm  ajjlgned  to  her  in  part  of  her  dower^  de  Aiagna  Ck/iumet 

is  f,i»Vv  ^  London^  by  the  hands  of  the  collectors  of  th«  fame  cuftom,  and  tbe 
linicatioa  (jueen  hath  loool.  of  the  cuftom  ai&gned  to  her  for  part  of  Jier 
fwy ,  iOe  dower,  yet  becaufe  this  cannot  enure  as  a  rent,  becaufe  ^ne  rm^ 
"frfm/iif.'  cannot  lijue  out  of  another^  (lie  may  be  charged  in  an  annuity,  be- 
Br  Gr.n!c,  caufe  the  gri^nt  was  generally  of  20 1.  de  novo,  not  limited  to  tkc 
pi.  4.  cif' '.  cuilom,  but  only  the  r.r/ipt  limited  to  that,  which  cannot  alter  dn 
Br.AZ"     g^**"^-     9  ^i-  ^-  12.  adjudged.] 

wiiiiv.  p!  3.  c!-$  .:>  H.  6.  1;.  ^5.  f;'\s  the  ditft.rcnce  taken  there  is,  vbcre  it  is  granted  by  tito 
name  of  parcel  c^'  uthtsr  rentj  &c.  and  where  it  is  granted  to  perceive  of  fuch  a  furo,  Ouc^     Far  i« 
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the  one  cafe»  if  he  has  no  rent,  the  i^nnt  is  void ;  but  in  the  ot?ier  \t  if  •  ffibd  grant  to  charge  th« 
perfon  by  the  word  (perceive.)— —F»tzh.  Annuity,  pi.  5.  cites  S.  C.  accordingly,  and  fame  di- 
verfity  taken  by  Coctoa  and  Marten. Br.  Grants,  pi.  4.  cites  S.  C.  and  fame  diverfity  accord- 

injly. 

[  2.  So  in  this  cafe,  r^thc  queen  had  not  had  any  thing  of  the  cuf* 
toms  in  dower.     9  H.  6.  12.]  r        d  i 

[  3.  So  if  a  man  hath  a  rent  of  100 L  and  grants  an  annuity  of  [  508  j 

1 0 /.  to  be  received  of  him  who  is  to  pay  the  rent  to  him,  he  is  charge-  ^.   ^  , 
1.1     •  -^  u    iL    -«  1  Fuzh.An. 

aWe  m  an  annuity.    9  H.  0.  53*]  n„;ty^  p,.^ 

cites  S.  C.  &  S.  P.  accordingly,  by  the  better  opinion,  as  Fitzherbert  intends  it.«<-<— Br.  Annuity^ 
pi.  3*  Cites  S-  C» 

[4.  If  a  man  grants  an  annuity  of  loL  out  of  his  land  in  D.  Fitzh.  An- 
and  he  hath  but  loL  rent  there^  yet  he  is  chargeable  in  an  an-  nuity,pi.4. 

•  TY    z      — -.  "1  cites  5»  V. 

nuity.    9  H.  6.  53.  J  je  s.  p.  by 

Newton,  who  held  this  to  be  a  new  annuity,  and  not  a  grant  of  the  faid  renCS 

[  5.  If  a  man  grants  a  rent  of  20/.  to  be  received  of  \oL  rent  in  Br.  An. 
i).  if  he  hath  no  rent  thercyytt  this  is  a  good  annuity.    9  H.  6.  12.  ^"|JJ'gPj;5* 

b.  becaufc  this  is  a  new  rent.]  &  S.  p.  ac- 

cordingly.—-Br.  Grants,  ph^.  cites  S.C.  «eS.  P.  accordingly.— K el w.  i6i.b.  pU  i.  Mich» 
3  H.  8.  S.P.  per  cur.  and  cited  Trin.  9  H.  6.  the  opinion  of  Marten  accordingly. 

[  6.  So  if  a  man  grants  a  rent  of  20/.  to  be  received  of  his  te-  Fitzh.  An- 
nants  in  D.  and  he  hath  no  tenants  there^  this  is  a  good  annuity,  ^^^'^^/'sx.^  ' 
9  H.  6.  12.  b.  53.  b.]  &  S.  P.  by 

Cotton.— —Br.  Annuity,  pi.  4»  cites  S.  C.  but  S.  P.  does  not  appear. 

r  7.  So  if  a  man  grants  a  rent  out  rfhis  manor^  and  he  has  no  ma*  Br.  Grants, 

■■'         !.■  °t  ^rf^.^^^i  pl'4»  cues 

nor^  yet  this  is  a  good  annuity.     9  H.  o.  13.  5 3.  J  s.cT  &  s.p. 

accordingly. If  a  man  bv  his  deed  granteth  a  rent-charge  out  of  the  manor  of  Dale,  (where- 
in the  grantor  hath  nothing)  with  fuch  provifo  that  itjhall  not  cfoar^g  bis  fe^fon,  albeit  the  repug- 
oijicy  doth  not  appear  in  the  deed,  yet  the  provifo  takes  away  the  whole  effta  of  the  grant,  anH 
therefore  is  in  judgment  of  law  repugnant ;  for  upon  th^  matter  it  is  but  a  grant  of  annuty,  pro- 
vided C»aC  it  (hall  not  charge  his  perfon.  But  if  a  man  by  his  deed  grants  a  rent^batje  out  of  land^ 
»  proviited  that  itfhall  hot  ebar^i  tbt  I  nd,  albeit  the  grantee  huh  a  double  remedy,  (as  has  been  faid) 
yet  the  provifo  is  ref>ugn.int,  bccaufe  the  land  is  exprefsly  charged  with  the  rent ;  but  the  writ  of 
?.tinuity  is  but  implied  in  the  grant,  and  therefore  that  may  be  rcftramed  without  any  repugnancy, 
and  furficient  remedy  left  for  the  grantee ;  for  which  caufe  our  author  puts  Ids  cafe  of  rcftraint  o£ 
liringing  a  writ  of  annuity.    Co.  Liti.  146.  a. 

•S.P.  accordingly  by  Popham  Ch.  J.     Poph.  87-  Hill.  37  Eli*. 

[  8.  So  if  a  rent  be  granted  to  be  received  out  of  an  acre  of  land  Br.  Grants, 
in  J.  and  he  has  not  any  acre  there^  yet  this  is  a  good  annuity.     9  Pj-^-  cites 

H.  6.  12.]  S.P.*cxac^. 

ly  does  not  appear. D.  344.  b.  Marg.  pi.  2.  cites  like  point,  Hill.  41  Eliz.  C.  B Ow.  j. 

pafch.  26  Elit.  fays  S.  P.  was  agreed  by  the  court Goldfb.  30.  pU  x.  Mich.  39  Efiz.  cites 

S.  P.  by  Andcrfon,  and  agreed  to  by  the  court  in  Sellcngcr's  cafe. 

.     la.  covenanted  with  the  wife  of  the  plaintitf  dum  foia  by  indenture,  reciting  that  (he  was  fcifc^ 

in  fee  of  certain  lands,  and  that  in  confider.ition  of  a  marriage  to  he  had  between  the  plaintiff  and 

tier  fon,  did  grant 

^ptfefiafitiJ  tt  pay  i 

tmi  that  mjh'/uiggr  ^^. ^..^ _,  ,  —     .  .  *,» 

caufe  the  defendant  is  eftopped  by  the  deed,  and  tliat  the  covenant  extends  to  it  as  an  annuity.  Alli 
^9.  Tnn.  14 Car.  B.R.  Newton  &  Ux*  v.  Weeks  &  Ux. 

[  9.  If  a  man  grants  an  annuity  to  be  received  out  of  a  bag  of 
ptpneyj  this  is  a  good  annuity.     9  H.  6.  12.  b,] 

ilOf  So  if  be  grants  an  annuity  to  be  received  ofj^  S.  ajiranger^ 

P  p  4  thcfc 


509  ^  Stmnit^, 

thefe  words  to  be  naived  efj,  S»  are  void,  and  yet  it  is  a  good  an* 

nuity ;  for  the  firft  words  create  the  annuity*     9  H.  6.  53.] 

S.C.  cited        ♦  [  II.  So  if  2L  man  grants  an  annuity  to  be  received  outofbii 

per  cur.  coffen^  the  laft  words  are  void,  and  the  annuity  good.  9  HL  6* 
Hutt.  33.      _^  1 

fpch  cafe  annuity  lies,    F.  N.  B.  152.  (A) 

Br. Grants,  [12.  If  a  man  has  20s.  rent'ftrvice  offeveraltenauiSyVtvihttt* 

^ii.All!L#  ^^^^'^S  ^^^  rent  grants  an  annuity  of  10  j.  to  receive  of  the  temmts, 

*FoLiii.  (*)  ^^^^  ^^  ^^^^  ^  ^  ^^'^^>  '^^caufe  none  of  the  tenants  h<Jd  by  10 s. 

^^^'-^  but  every  one  by  I2d.  and  fo  it  is  not  known  who  (ball  pay  it,  nor 

S.C.  &  who  (hall  at(orn,  and  therefore  it  is  a  good  annuity.    9H.  6. 

byGodr^d.  [  ^3*  ^^  *  "^^i*^  recites  that  he  has  lo/.  rent  of  one  A.  znd  grants 
^  an  annuity  of  10  s,  percipere  of  thefaid  renty  if  he  has  no  rent  yet  it 

is  a  good  annuity.     9  H.  6.  13.] 

[  14.  [But]  It'  z  man  recites,  that  whereas  he  has  20s.  rent^ 

fuing  out  of  the  manar  of  D.  and  grants  10  s.  parcel  of  the  laid  aof. 
J»  This  is  if  he  has  no  rent  ifTuing  out  of  the  faid  manor,  he  is  not  chargeable 
pL V  '     *  ^"  ^^  annuity,  but  the  grant  is  utterly  void,  for  he  intended  to  fafs 

the  rent  he  had  there,     Keli.  3  H.  8.  *  I.] 
Kelw.  161.       [  IS-  So  if  the  grantor  had  had  fuch  rent  ifTuing  out  of  the  laid 
it.  pi.  X.       manor,  the  perfon  of  the  grantor  could  never  have  been  charged 
Mch.  3  H.  upon  fuch  grant.     Kell.  3  H.  8.  i.] 

♦  See  the  ^  ^^'  ^^*  jf^  "^^^^  recites  that  hf  has  20s.  rent  illuing  out  of 
note,  at  pi.  ^c  manor  of  D.  and^rfl«/j  10  j.  ijfuing  out  of  thefaid  20 J.  the 
15*  grantee  may,  upon  this  grant,  charge  the  perfon  of  the  grantor  by 

writ  of  annuity.     Kell.  3  H.  8.  *  1.] 

•  Seetho  [17.  So  if  2l  man  recites,  that  whereas  he  has  loK  ilfiiiiig  out 
note  atpL  ^f  ^he  manor  of  D.  and  grants  40  J.  to  another  percipere  of  the /aid 
^^              lol.  when  in  truth  he  has  not  any  fuch  rentj  yet  the  grant  is  gppd 

fo  charge  the  perfon  of  the  grantor,  for  the  words  (percipere  rftbe 

faid  10  h)  are  more  than  was  neceflary,  becaufe  ^e  grant  was  fuf* 

ficient  before.  Kell.  3  H.  8.  ♦  i.] 
^db.  048.  [18.  If  a  man  grants  an  annuity  to  znother  fohemT  out  of  the 
pi. 3 1 9. S.C.  clear  gains  of  allom  mines^  in  a  writ  of  annuity  it  is  no  plea  foj 
s!c.SjiidK-  ^^®  defendant  to  fay  that  there  were  not  any  clear  gainsy  for  Ac 
ed  for  the  grant  charges  the  perfon,  and  the  reft  is  idle.  Hobart's  Re- 
plaintiff,       ports,  cafe  317.  between  3mith  and  Boncher,  adjudged.    Trin. 

17  Jac.  B.] 

*  This  is  [  19.  If  a  man  has  100 /•  de  Magna  Cujluma  London^  and  he 
'^a^^m'  ^''^"'^  ^^'"  ^f^^^  \ooL  it  is  void,  and  if  it  be  not  void,  jrct  becaufe 
be  9H.  6.  ^^  intent  appears  to  pafs  only  part  of  the  lOoL  and  not  to  make  a 
a.  b.  *  *'   new  grant  of  20 1.  his  perfon  is  not  chargeable.    *  19  H.  6.  U* 

A,  B»  agrees.] 
Pitzh.  An-  •     [  20.  If  a  man  has  a  rent  of  20  s.  of  one  tenant^  and  he  recitioc 
".**'ty»^-5*  this,^rtf»/j  I  ox.  of  his  rentj  if  the  tenant  attorns^  this  is  a  good 

Br!  GraritT  8^^^  °^  *^  ""^"^^  ^"^  '^  ^^  ^^^  ^^^  attorn  it  is  void,  but  whether 
PL4.  cites'  he  attorns  or  not^  yet  the  perfon  of  the  grantor  is  not  chargeable 
3.C.  in  an  annuity.    9  H.  6, 13.  53.    9  H.  6.  53,  if  the  tenant  at- 

toins.J 

[21.  If 


«* 


[  21.  If  a  man  rfeciles  hcjw  he  has  20/.  renty  atid  grants  10/.  0/  Br.  Grants, 
the  fame  rent^  if  he  has  no  rent  his  perfon  (hall  not  be  charged,  be-  g*'^'  ^"** 
caufe  be  intended  to  pafs  what  he  had  as  a  renty  and  not  to  make  a  s*.  p'.  ac- 
new  rent.    9  H.  6.  12.  53.]  cordiugif. 

Annuity,  pi.  5.  cite$  S.C.  and  S.P.  accordingly,  by  Marten  and  Cotton. 

[2a.  If  a  rent'charge  is  granted  to  A,  for  yearSy  and  after  ^r-  Baron  an4 
rearages  incur y  and  A.  dies  during  the  years,  the  executors  of  A.  Fcme(Djil- 
*  may  not  have  a  writ  of  annuity  for  the  arrearages  incurred  in  the  jj!'  ^'  ^  ^ 


not 


life  of  the  teftatory  becaufe  the  annuity  does  yet  ^ntinue.     Mich,  s.p.— .But 
22  f  Jac.  B.  R.  between  Carew  and  Burgen  upon  a  demurrer,  per  '^  a  m>» 
curiam.  1  K^«^"  » 

0*tf  9/  certain  /^m/i  to  another  for  life  with  m  provifo  that  it  thaU  not  charge  bis  perfcm^  and  Che 
rent  is  behind,  the  jnantee  (iittb\  the  executor i  of  the  ^antu  fixill  have  an  aflion  of  eUh  againft 
tlie  grantor,  and  charge  hts  perfon  ft#r  the  arrearages  in  the  life  of  the  grantee,  beeanfe  ttiA 
executory  have  vno  other  remedy  againft  the  grantor  for  the  arrearages,  for  diftrain  they  cannot 
f^caufe  the  eftate  in  the  rent  is  determined,  and  the  provifo  cannot  leave  the  executors  widiouC 

remedy.    Co.  Litt.  146.  b. Pending  writ  of  annuity  the  term  expired,  and  it  was  the  clear  opi* 

oion  of  the  whole  court,  that  the  plaintiff  could  not  have  judgment,  which  in  this  writ  is  <^od 
^uerens  recuperet  anuuitatem  praedidtam,  and  now  there  is  not  any  annuity  in  being.  2  Le.  51. 
pi.  68.  Trin.  29  Eliz.  B.  R.  Backhoufe  v.  Spencer.  [*  Quaere  if  this  (hould  not  ba  (maf 

have)  leaving  out  the-word  (not)  in  the  original,  becaufe  it  is  faid  that  the  annuity  is  ftill  coMtino* 
ing.]— -.-But  when  an  annuity  determines,  though  it  be  pending  a  writ  of  annuity,  the  writ  ^to 
for  ever,  becaufe  no  like  a^on  can  be  maintained  for  the  arrearages  only,  bat  for  the  annuity  anA 
^earsi    Co*  Litt.  28^. 


(F)     At  what  Time  it  lies. 

r  !•  T  F  the  grantee  of  a  rent  brings  an  ajffe  for  iV,  he  fliall  never  S.  P.  ae- 
•*•  after  have  a  writ  of  annuity,  because  by  the  bringing  of  an  cordingly, 
affife  he  has  eUffed  it  to  be  a  rent.     18  E.  3.  7.  b.]  ti^lk^ 

but  the  purchaAng  a  writ  of  annuity,  and  entry  of  it  in  court  of  record,  or  an  affife,  is  no  determt- 
oation  of  the  election,  becaufe  zjiranger  may  furcbafe  a  writ  in  the  n;)me  of  the  grantee^  and  enctr 
it  of  record ;  but  his  appearing  determines  his  election.    Co.  Litt.  145.  (a)  (1) 

2.  Writ  of  annuity  does  not  lie  afier  the  grant  determined  by 
judgment  or  otherwife-y  but  Debt.'  F.  N.  B.  152.  (C)  in  the  new 
potes  there  (a)  cites  16  E.  3.  Annuity  22.     15  H.  7,  i. 

3.  If  the  annuity  determines  pending  the  writy  it  abates*  F.N.B* 
152.  (C)  in  the  new  notes  there  (a)  cites  16  £•  3.  Annuity  22. 

4.  When  the  rent  is  extingui(hed  by  his  purchafe  of  part  of  the 
landy  he  (hall  never  have  a  writ  of  annuity,  becaufe  it  was  by  the 
grant  a  rent-change,  and  he  hath  difcharged  the  land  of  the  rent- 
charge  by  his  6wn  aSty  by  purchafe  of  part ;  and  therefore  he  can- 
not by  writ  of  annuity  difcharge  the  land  of  the  diftrefs.  Co.  Litt, 
248.  a. 

5.  But  if  the  rent-charge  be  determined  by  the  a^  of  God  or  the  As  \iumtm 
knvy  yet  the  grantee  may  have  a  writ  of  annuity ;  for  a£his  legis  /"*  '«*<^^^ 
nuBi  fecit  injuriam.     Co.  Litt.  148.  a.  b^^his'diU 

irants  a  rent' charge  to  one /or  2 1  years,  and  Ce^y  yw  vie  tiies,  the  rent-charge  is  determined,  and  yet 
the  grantee  ec^^y  have,  during  the  years,  a  writ  of  annuity  for  the  arrearages  incurred  after  the  death 
of  Cefty  que' vie,  becauie  the  rent-charge  dfd  determine  by  the  off  of  God,  and  by  the  cmrfi  of  law, 
a^a«  iegis  nolli  fadt  injuriam.    Co.  Liu.  148.  a. 

6.  The 


51^  StnoBttg^ 

«2  And.  2.      6.  The  like  law  is,  if  die  iand  out  sf  which  the  rent-diarge  is 

in  cafe  of  ^ranted  be  recovered  by  an  elder  title^  and  thereby  the  rent-charge 

^"wan?  **  avoidad,  yet  the  grantee  iliall  have  a  writ  of  annuity,  for  that 

si  c.  cited,  the  rent-charge  is  avoided  by  the  courfe  of  law ;  and  fo  it  was 

and  Ibid  ,4.  holden  in  Ward's  cafe,  againil  an  opinion  obiter  in  *  9  H.  6. 4a.  a. 

tt^i,  Co.  Litt.  148.  a. 

suul  denied  to*btB  law,  ia  the  S.  C.  of  Fulwood  v.  Ward.    Poph.  86. 

7.  The  plaintiff  declared  upon  a  grant  of  an  annuity  for  term 

of  years^  and  pending  the  a£iion  the  term  expired;     The  court  held 

clearly  diat  the  ptaintiiF  could  not  have  judgment ;  for  the  judg« 

ment  in  this  writ  is  Quod  querens  recuperet  annuitatem  fuaiD, 

f  ^  1 1  J  whereas  .  now  there  is  no  annuity  in  being.     2  Le.  51.  pi.  68, 

Trin.  29  Eliz.  B.  R.  Backhoufe  v.  Spencer. 
Bio.  301.  8.  W.  lej/ee  for'yearsj  determinable  on  the  life  if  P,  by  writing; 

S^c^^'d-  granted  an  annuity  of  10 1.  a  year  out  of  the  premilfesytfr  15  ywrrr, 
indged  ac-  ^i^h  claufe  of  dijlrefs.  P.  died  in  3  years.  The  grantee  brought 
cordmgif.  writ  of  annuity  in  C.  B.  for  the  arrearages  after  his  death,  and  the 
T\^sl  cJ  ^^^  ^^  difficulty  was  argued  at  Seijeant's-inn  before  all  the  jiif* 
adjudged^  tices  and  barons,  and  they  all,  except  Walmfley,  Fenner  and 
sccerding-  Owen,  agreed  that  the  plaintiff  ought  to  have  judgment ;  for  the 
c^'edTRc^  law  gives  him  an  eiedton  at  the  beginning  to  have  it  a  rent  or  an 
^.  h.  fays  annuity,  which  (hall  not  be  taken  from  him  but  by  his  own  ad  or 
thiit  the  folly ;  and  judgment  in  C.  B.  accordingly.  Poph.  86.  pi.  2.  Hillt 
^  of  God,   27  Eliz.  B.  R.  Fulwood  v.  Ward. 

Viz.  the         •'' 

4catb  of  P.  by  which  the  i  ent-charge  was  detennined,  was  no  determiiutioo  of  the  annoitf. 


(F.  2)     In  what  Cafes  the  Grantee  has  EIc6Hon 

to  make  it  a  Rent  or  Annuity, 

1.  TF  the  grantee  brings  an  aff^e  for  the  rent,  and  makei  hn 
•^  plaint^  he  Ihall  never  after  bring  a  writ  of  annuity.  Co. 
Litt.  145. 

2.  An  avowry  in  court  of  record^  which  is  in  nature  of  an  adion 
is  a  determination  of  his.  ele£tion  before  any  judgment  given.  Co, 
Litt.  145.  b. 

J.  If  a  rent-charge  be  granted  to  A,  end  B.  and  their  heirs,  and 
A.  diflrains  the  bealh  of  t;he  grantor,  and  he  foes  a  replevin,  A. 
avows  for  himfelf^  and  makes  cmufancefor  B^  A,  dies,  and  B.  fur* 
vives.  B.  (hall  not  have  a  writ  of  annuity ;  for  in  diat  cafe  die 
jeledion  and  avowry  for  the  rent  of  A.  barrs  B.  of  any  dedion  to 
inake  it  an  annuity,  albeit  be  aflented  not  to  the  avowry.  Cd 
Lilt.  146. 

4*  The  grantee  hath  cledion  to  bring  a  writ  of  annuity,  and 
charge  the  perfon  only  to  make  it  perfon^,  or  to  diftrain  upon  (ke 
land,  and  to  make  it  real.     Co.  Litt.  144.  b. 

5.  Of  fuch  a  rent  as  may  he  granted  without  deed^  a  writ  of  an- 
nuity does  not  lie,  though  it  be  granted  by  deed,  Co.  Litt.  145- •• 
at  the  top. 

^  6.  If 


•6.  If  grantee  of  a  rent-charge  taites  Uafe  of  die  land^  ^  yean^ 
lie  (ball  never  after  the  2  years  ended  have  eledion.  to  make  this 
an  annuity.  D.  140.  a.  pi.  40.  Marg.  cites  Mich,  43  &  44  £liz. 
per  Walmfley  J. 

7.  Purchafe  irf'the  laudhy  the  grantee  of  the  rent-chaige  before  Where  • 
gU^Un  made  wiu  difcharge  the  land.     D,  140.  pi.  40.  cites  Litt,     f^I??, 

fartei^ftin  Imd charged,  he  has  excluded  bxmfelf  of  his  ele^Vion  by  his  own  a6l;  by  the  Ch.  JufticM 
aod  Ch.  Baron,  and  feveral  other  juftices  and  baxpns  at  Serjeant's  Inn.  Poph.  8^.  Hill.  37  £Lis? 
in  cafe  of  Fulwoed  v.  Ward. 

S.  R^Uafe  of^lanfimtus  hefrrt  tie ff ion  made,  will  difcharge  &c 
land  alfo.    D.  140.  pi.  40.  Hill.  3  &  4  P.  &  M. 

9.  A.  grants  a  rent-charge  to  B.  whixih  is  paid  to  him»a]id  then 
B.  grants  it  aver  to  C.  and  the  tenant  of  the  land  attorns ;  now  C« 
ihafi  not  have  election  to  make  this  an  annuity,  but  ought  to  take 
it  as  a  rent-charge.    Goldfb.  83.  pi.  I.  Pafch.  30  Eliz.  Anon* 

10.  If  a  Urnnr  far  2  yean  grants  a  rent- charge  Infee^  jth^s,  as  to 
the  land,  is  but  a  rent  charge  for  2  years,  and  if  be  avoms  upon  si 

9n  the  determination  of  the  term^  the  rent  is  gone;  but  by  way  of  f  (12  1 
wnuity  it  remains  for  ever,  if  it  be  granted  for  him  and  his  heirs, 
and  ailets  deicend  from  the  grantor ;  per  Popham  Ch.  J.    Poph. 
(Bj.  Hill.  37  £Uz,  B.  R.  in  c^  of  Fulwood  v.  Ward. 

lip  Neither  the  prefumption  of  law,  nor  the  exprefs  grant  as  a 
renty  fliall  take  away  from  the  grantee  the  benefit  of  his  ele&ioop 
where  no  default  was  in  him  \  but  that  upon  his  cle£lion  he  may 
psake  it  to  be  otherwiie,  as  ab  initio;  per  onmesj.  And  per 
Popham  Ch.  J*  therefore  if  a  rent-charge  be  granted  in  tail^  the 
erantee  may  bring  a  writ  of  annuity,  and  therebjr  prejudice  his 
jfTue,  becaufe  then  it  ihall  not  be  taken  to  be  an  intail,  but  as  ol 
fee-ftrnple  conditional  ab  initio*  Poph.  87.  Hill.  37  £liz«  B.  R« 
JFidwood  y.  Ward* 


(F.  3)     What  ihall  determine  Grantee's  Power  of  ^  (F.tl, 
£led:Lon  to  make  it  a  Rent  or  Annuity. 

I,  TF  a  man  has  annuity  with  claufe  ofdijirefs^  and  be  dijtralns^ 
*  yet  be  may  have  writ  of  annuity  after  if  he  has  not  avowed 
in  court  of  record*  Br*  Annuity,  pi.  36.  cites  10  E.  4.  10.  per 
Choke. 

2.  If  a  man  grants  a  rent-charge  to  a  man  and  his  heirsy  and 
4ics,  and  his  wife  brings  a  writ  of  dower  againft  the  heir,  and  the 
beir-^  in  bar  of  her  dower j  claims  the  fame  to  be  an  annuity -^  and  no 
f^ont'chargCy  yet  die  wife  (hall  recover  her  dower,  for  he  cannot 
determine  his  eleftion  by  claim,  but  by  fuing  of  a  writ  of  annuity, 
neither  can  the  heir  have,  after  the  endowment,  an  annuity  for  the 
two  parts,  for  that  fliould  not  be  according  to  the  deed  of  grant^ 
foi  either  the  whole  muji  be  a  rent-charge  or  the  whole  an  annuity. 
(7o.  Litt.  144.  b. 

^.  This  determinatioix  of  die  eledion  of  the  grantee  muft  be  by 

aSiioTi 


51  a  annuity; 

iiUhn  orjuit  in  court  ofncordy  for  albeit  the  grantee  dlftrains,  yet 
be  may  bring  a  writ  of  annuity  and  difcharge  the  land.    Co.  Litt 

4*  If  the  granta  brings  a  writ  of  annuity,  and  at  the  return 
tiiereof  appears  and  counts^  this  is  a  determination  of  an  eledioo  in 
court  of  record,  albeit  he  proceeds  no  further.    Co.  Litt.  145. 

5.  The  purcbajing  rf  a  writ  of  annuity^  and  entry  of  it  in  court 
^                 of  record,  or  of  an  affife,  is  no  determination  of  the  dedion,  be- 

cauie  a  ftranger  may  purchafe  a  writ  in  the  name  of  the  grantee, 
and  enter  it  of  record  \  but  if  the  grantee  appear  thereunto,  &c« 
'then  this  amounts  to  a  determination  of  his  eledion,  as  has  been 
iaid.    Co.  Litt.  145. 

6.  Where  the  rent-cbarge  is  apportioned  by  aSf  in  lawj  the  writ 
of  annuity  fails ;  for  if  the  grantee  fhould  bring  a  writ  of  annuity, 
iie  muft  ground  it  upon  the  grant  by  deed,  and  then  he  mufl  brin^ 
it  for  the  whole.    Co.  Litt.  150.  a. 

r*n  in  the  7'  ^  ^^^  granted  a  rent-charge  by  deed  out  of  his  lands,  widi- 
foiioedi-  ^^t  faying  Pro  fe  &  haeredibus  fuis,  and  died.  The  grantee 
lion,  17.  b.  brought  annuity  and  counted  upon  the  deed,  and  the  heir  appeared 
mr'o  the  ^"^  imparled  to  the  next  term.  The  plaintiff  difcontinued  his 
lvo.-edici-  ^u>^)  2^d  diftrained  for  the  rent^  The  heir  pleaded  the  matter 
on,  68.  fays,  above.  But  upon  demurrer  die  whole  court  held  the  diftrefs  good 
^^^  t^*h  d  ^^  lawful,  becaufe  the  perfon  of  the  heir  was  not  bound  nor 
^idgmoit^  charged  by  any  word  in  the  deed,  and  confequently  no  eledion 
to  recover  remained  m  the  grantee  after  the  grantor's  deadi  to  make  it  an* 
in  the  writ  nuit)^  or  rent-charge;  fo  that  though  the  proccfs  in  the  writ  of 
and  f et^'^'  annuity  had  proceeded  to  judgment,  (as  Littleton  fpeaks)  *  yet  this 
ftau  dif.      would  not  difcharge  the  land  m  this  cafe«    D.  344.  b.  pL  2.  Midi. 

train  after-     17  &  18  Eliz.  Anon. 
wardsy  but    .   ' 

this  is  not  exaAly  agreeable  to  the  original  in  D.  which  is  as  aboved  Co.  Litt.  145.  a« 

cites  Litt.  f.  219.  where  he  fays,  that  if  the  grantee  recovers  by  writ  of  atmoityy  then  the  land  s 
difcharged  of  the  diilrefsy  which  Ld.  Coke  obfervesy  is  potting  the  cafe  very  forely  upon  a  ieu)i«y 
in  a  writ  of  annuity ;  but  if  the  grantee  brings  annuity,  and  at  the  return  thereof  appears  and 
counts,  this  is  a  determinari-yn  of  his  election  in  court  of  record,  albeit  be  never  proceeds  aoy 
father.  And  per  Popham,  Poph.  87.  S.  P.  and  the  heir  ihall  never  be  charged,  yet  if  the 

grantee  had  taken  it  as  a  rent-charge  the  land  had  been  charged  with  it  in  perpetui^. 

One  that  had  nothing  granted  a  kent-charge»  for  whjch  he  avowe^l  inrepleviof  yet  it  wasagreed 
that  he  might  bring  annuity,  becaufe  there  was  no  election.  D.  344.  b.  Marg.  pi.  a.  cites  UUL 
42.  C.  B.  Anon. 

L  5^3  J  8.  If  feoffee  on  condition  grants  a  rent-cbargCy  and  prefently  bretls 
the  condition^  whereupon  the  feoffor  re-enters^  the  feoffee  ihall  be 
charged  by  writ  of  annuity  j  for  it  would  be  againft  all  reafon  di4 
he  by  his  own  adl,  without  any  folly  of  the  grantee,  ihall  exdade 
the  grantee  of  his  eieAion  which  the  law  gives,  at  the  b^inniiigf 
by  the  Ch.  Juilices  and  Ch.  B.  and  other  juftices  ana  baroB& 
Poph.  86.  Hill.  37  Eliz.  at  Seijeant's  Inn,  in  cafe  of  Fulwood  r« 
Ward. 

9.  If  a  diffeifor  grants  a  rent-charge  to  the  diffeifee  out  of  the 
land  which  he  had  by  the  difleifin,  if  the  diffeifee  re-enters  before  a 
writ  of  annuity  brought^  the  annuity  is  gone ;  for  this  was  his  own 
a£^.    By  the  Ch.  Juftices  and  Ch.  JB.  and  other  juftices  and  baroc^ 

u 


sit  Seijcant's  Itin.    Poph.  86,  87.  Hill.  37  Elix.  ia  cafe  of  FuU 
wood  V.  Ward. 


(F.  4)     Charged.     How.     Jointly  or  fcverally. 

I*  T  F  the  grant  be  Obligamus  nos  i^  utrumque  nojirum^  the  grantee 
may  have  a  writ  of  annuity  againfl:  either  of  them,  but  he 
ihall  have  but  one  (atisfadion.     Co.  Litt.  144.  b. 

2.  Grant  by  tw9  of  20I.  per  ann.  to  A.  though  the  perfons 
are  feveral,  yet  A.  ihall  have  but  one  writ  of  annuity.  Co.  Litt. 
144.  b. 

3.  \i  A,  hefeifeJofl^ndsinfie^  and  h£  and  IB.  grant  a  rent- 
cbame  to  one  in  fee,  this  prima  facie  is  the  grant  of  A.  and  the 
confirmation  of  B.  but  yet  the  grantee  may  have  a  writ  of  annuity 
^goin/i  both.     Co.  Litt.  144.  b. 

4.  A.  and  B.  jotntenants  of  land  in  fee,  by  their  deed  grant  a 
nnt'cbarge  out  of  thofe  lanos,  prwidid  that  tbi  granta  Jball  not 
ihargi  the  perfon  of  Ar,  in  this  cafe,  if  the  grantee  bring  a  writ  of 
annuity  he  muft  charge  the  perfon  of  B.  only.    Co.  Litt.  146.  b. 


(F.  5)     What  ihall  determine  or  fufpend  an  An- 
nuity. 

^»  TN  affife  annuity  of  10  marks  was  granted  till  the  grantee  was  If  a,  ratify 
advanced  to  a  competent  benefice^  and  they  were  at  ijfue  of  the  Sf^Lri^ 
value  of  the  benefice  tendered  and  refufed^  viz.  that  it  is  not  worth  tim  to  a  he« 
xol.  &c.  and  the  other  e  contra  where  the  annuity  was  of  10  marts',  nefice,  and 
and  it  was  faid,  that  if  he  had  accepted  die  benefice  it  had  extin-r  fj^J^'*' 
guiflied  the  annuity  of*  whatever  value  the  benefice  had  been  ;  the  uld^. ' 
reafon  feems  to  be  becaufe  the  acceptance  proves  that  the  grantee  p-^^  <"> 
took  it  as  competent.    Br.  Annuity,  pi.  30.  cites  10  AfE  4.  TS'tS 

1^  bt  advamced  to  a  benefice  by  B,  if  afterward  the  church  become  void,  and  C.  is  mmuiattd  toB.  tt 
ie  ^efnOed  over,  and  A.  dots  jo  accordingUy  and  opon  this  B*  is  admtttdf  inftitated,  and  induced,  yet 
the  aiinaity  (hall  not  ceafe,  for  that  the  grantee  was  not  thereunto  preferred  by  the  grantoc^ 
although  he  prefeoted  him.   Dod.  of  Adv.  65^  66.  LeA.  12.  *  T  r  r  a  1 

2.  A  man  granted  annuity  to  J.  N.  pro  confiUo  impenfo  (sf  im'*  *  s.  p.  F«r 
pendendo.     He  required  counfel,  and  the  other  r^ufed.    The  an-  f*  ^** 
nuity  is  extinft ;  for  it  is  a  condition  in  law,  &c.    ♦  But  he  is  not  ^^j,  ^^^ 
bound  to  counfel  him  but  in  a  place  where  he  finds  J.  N.  but  J.  N.  is  man  may 
mt  bound  to  go  or  ride  to  any  place  to  give  counfel',  and  if  he  prO"  ^^^^Y  *>j* 
mi/is  him  to  come  to  B.  to  counfel  himy  and  does  not  come^  yet  this  is  j„,J^  ^^ 
no. bar  in  writ  of  annuity;  for  it  is  a  bare  promife.     Br.  Annuity,  girt  his 
pi.  iS.  cites  21  £.  3%  7.— And  fuch  another  cafe  and  judgment  counfi^ 
8  H.  6.  as.  Ibid.        •  ,y:Xt^ 

(oing  to  the  party.  '  But  annuity  granted  for  life  fro  auxilio  &  confiio  habtndo,  and  the  defendant  faid 
that  tbg  plaisUtff  is  a  fhyjiciany  and  that  tU  defendant  "wat  ill,  artdfent  J,  B,  to  him  for  his  counfel  and  aid, 

mitbefltdnt^vtomk  m  cwnftl  mr  «iV  hin,  judtmvnt  fi  a^ioi  and  the  opinion  isi  tharic  is  an'extin- 

guilbment 


Sf4t  9iiniif(ji# 

foHhrnent of  tb6 oecnAty ;  taez p^^tficiM mgU sop  to  thepmiem  to  caufti him i  for  tfwf^tuunm^ 
turn  t»  Umu   Note  a  diveriitjr.    Br.  Annuity,  pi.  7.  cites  41  E.  3.  5.  i^. 

3.  But  there  it  is  agreed,  that  if  the  grantee  grants  by  the  fame 
deed  that  he  will  go  with  him  tofuch  place^  &c.  then,  if  he  does  not, 
he  fliall  forfeit  the  annuity;  per  Straunge.  ^are  inde ;  for  //  h 
a  grants  and  not  a  condition ;  bnt  the  words  were  pro  qieo  qttidem 
£onceJjlione  ic  donatione,  he  granted  to  come  to  the  place  to  counfel 
Bmi,  &c.    Bh  Annuity^  pi.  18*  cites  ar  E.  3.  7. 

4*  Annuity  hy  the  prior  of  T.  againji  the  parfon  of  D.  The 
defendant  faid  that  H.  was  feifed  of  the  advowfon^  and  granted  it  f 
FF.  pfrtdeceffbr  of  the  plaintiffj  and  after  he  purthefed  the  church  in 
froprior  ujus^  and  held  a  good  plea;  The  reafen  feem$  Xxy  be  inaT*- 
much  as  the  appropriation  made  unity  of  pofleffion,  and  fo  extinfb 
Br.  Annuity,  pL  14.  cites  2  H.  4.  lo. 

5.  If  an  annuity  be  granted  pro  homagio  &  fervitio^  and  the 
grantor  difclahns  in  the  fervices  in  writ  of  annuity*^  the  annuitjr 
ceafes ;  per  Rickhil  J.  Br.  Extinguifliment,  {d.  37.  cites  7  H» 
4'*  i6. 

6.  If  I  grant  art  animity  to  j^  S.  to  keep  my-  park^  and  after  the 
gttme  is  killed  in  hisd^tmlti  this  is  an  exting^ifhmtot  of  the  annuity. 
Br.  Annuity,  pl^  49.  cites  5  E.  4.  5. 

Mr.  DoiuUe  7.  Annuity  granted  fo  long  as  the  grantee  fhould  he  henevoUns^ 
10c!* cS^'  t^oferens  ^  amicahilis  to  the  grantor ;  there,  if  the  grantee  labours 
JLC.  ^o  pvt  ^he  grantor  out  of  fervice,  where  he  has  4  mark&fee  per  auiik 

it  is  a  forfeiture  of  the  annuity.    Br.  Annuity,  pL  35.  cites  7  E.4. 

J  6. 

8.  Where  a  vicarage  is  charged  with  an  annuity,  it  fliall  not  be 

fu^nrfed  by  the  entfy.  tf  him^wh^hasthf  annuity:  intte  wc0rage\ 

for  the  glebe  is*  not  charged,  but  the  perfon  of  th«  vicar.    Br. 

Grants,  pi.  56.  cites  21  il.  7.  1. 
9^  If  anamittity  be  granted  pro  decinns^  &c.  if  the  grantee  be 

unjnftly,  £Jiurhed  <f  tbe^  tithes^,  the  annuity  ceafes ;  aad  (bit  is  if 

anauityvbt  panted '^r^r#»/i^,  and  the  grantee  rrfuft  to  give  ooun* 

feijtbe annuity. ceafes)     Co.  Litt  2044  aj 
Md.^2tA  10..  A*,  grsnteditfifffirrty  to  be  paid  at  A.'s  boufe  m  r«yi^,at 

S^^c' bt!t-  ^^  ^^^^  "^"^  feafts  JB  the  year.  If  no  requeft  be  made  at  any  of 
ftp.  does  thefeaftfi,  yet  the  annuity  is  iK>t  loft ;  for  by  the  grant  it  is  a-diir^ 
'appear.-  and  •  the  Iknftttioit  to  be  paid  at  the  4  feafts  is  a  limitation  of  the 

payment,  and  if  it  were  not  a  duty  the  requeft  is  not  materia) »  per 

tob  cur.    Gro.  B.  721.  pi.  49.  Mith;  4*1  ^^42  filis»  G,  B.  Thorn- 

Urn  Vv  Bud^* 


XS^5  ]  ^^'  ^^    In  what  Ca&s  an  Annuity  may  be  gnmtad 

over. 

I.  TN  annuity  the  ^XzxnXiS counted  that  J.  bifhcp  ofElwaif^ 

*  of  the  annuity^  and  granted  it  to  2,  and  for  the  arrearages  thqr 

counted,  &c.    Fet  Bclk.  This  is  only  a  perfonal  adion,  which 


cannot  be  granted  over  no  more  than  debt;  but  per  Thorpe^  za^^ 
nuity  is  inheritable,  therefore  it  may  be  aiEgned  over.  Quaere ;  for 
it  was  not  admitted.     Br.  Annuity,  pi.  8.  cites  41  £•  3.  27. 

2.  In  debt,  where  a  man  has  annuity  to  him  afid  his  heirs^  be  may 
grant  it  for  term  of  life,  or  otherwife ;  per  Afcue,  quod  nemo  ne-* 

ivit.     Quod  qusere  3  for  it  is  not  in  a  manmry  but  a  chofi  en  a^ion^ 
tr..  Annuity,  pi.  19.  cites  19  H.  6.  42* 

3«  If  a  man  has  an  anmuty  hy  general  grant  or  hy  prtfcription^  he 
may  grant  it  over,  though  it  be  in  a  manner  a  choie  en  adUoo* 
3r«  Annuity,  pL  37.  cites  21  £.  4.  20.  per  Cateiby  J. 

4.  It  was  doubted  whether  he  who  has  annuity  in  fee  msiy  grant 
it  over ;  for  it  is  a  chofe  en  a£lion«  But  by  others  it  is  inhe- 
ritance, and  therefore  may  well  be  granted  over,  and  this  without  ^ 
attornment;  for  this  charges  the  perfon,  and  yet  the  defendant 
was  charged  as  parfon  of  a  churcL  Bn  Annuity,  pL  39.  cites 
21  £.  4.  83.  ^ 

,  5.  An  annuity  was  granted  by  the  parfon  of  B.  pro  coniilio  ante  iWcf.  fayj, 
tunc  impenfo  habend'  &  recipiend'  to  the  faid  G.  and  his  affigns*  ^^^  "  ^,^ 
Debt  was  brought  by  the  affignee  of  the  grantee.     All  the  juftices  Unpenfo*  ^^ 
held  the  grant  good,  and  that  debt  lies  by  the  ai&gnee.    Ma  5.  and  not  im. 
pi.  18.  Trim  3  E.  6.  Baker  v.  Brooke.  pendendo. 

*^  "^  — D.  65.  a* 

pi*  ri  S.  C.  fays  it  was  pro  coniilio  impenfO)  and  that  it  wasoiocli  do^ubfed,  and  argued  at  the  bar* 
and  that  it  was  moved  that  it  lay  not  for  the  grantee,  becaufe  it  appears  by  the  couQt.thaC  the  firit 
grantee  was  fcifcd  thereof  in  his  demefnc  as  of  franlctcncmenl,  by  wliich  he  made  his  elc^ion  ta 
take  it  as  a  rent-feck ;  for  it  was  not  granted  out  of  the  re(5lory  of  H.  And  the  reporter  fays 
Qo«re  bene,  becanfe  no  jodgment  is  entered  00  the  roll.  Dal.  5.  pi.  10.  Aiiim.  but  is  the 

S.  C.  though  he  ftates  the  grant  to  be  pro  bono  confilio  impuAenim  impeadendo;  hut  fays  (as 
Ikkewife  Mo.  5.  6.  does)  that  tlie  parties  came  to  an  agreement;  but  the  court  declared  that  they 

were  agreed  that  the  grant  was  good. And  D.  65.  in  Marg.  fays  that  Bendloe  reports  that  tti'c 

jaftices  held  the  count  good,  and -that  their  opinion  was  that  the  plaintiff  ought  to  recover* 

6.  Annuity  was  granted  by  the  parfon  of  B.  upon  a  grant  of  an  Annuity - 
annuity  made  by  him  of  40I.  pro  bono  conftliojuo  impojlerum  impnfr  cMim^'^*' 
[impendendo]  for  the  life  of  the  grantor.     The  court  agreed  that  pcndend^' 
Siis  annuity  might  be  granted  over,     Het.  8o.  8i,  Hill.  3  Car.  isnotgrairti. 
C.  B.  Gerrard  v.  Bbden,  i^^«  over. 

Br.  An- 
nuity, pL  37.  cites  21  E.  4.  20.  per  Cateiby,— A  man  granted  a  rent  out  of  certain  lands  pr^ 
tmfilio  imfrrnfo  fisf  impendcndoy  to  have  and  to  hold  to  him  and  his  afligns  for  term  of  his  life,  payable 
at  four  feafls  in  the  year  ;  and  upon  default  of  payment  upm  d-^mandy  it  Hiould  be  lawful  for  him 
(•  diltbrain.  The  grantee  gianted  the  rent  oven  7%e  afli^ nee«  afitr  mt^ftbt  days,  demanded  tbo 
rcot,  and  diftrained^  and.  the  diiirefs  a^^^ifiH  iawM*    Co.  Litt.  X44»  a. 


(F.  7)    What  A6tion  muft  be  brought  for  the  An-  [  516  ] 

nuity  or  Arrears* 

X.  T  F  rent  be  granted  out  of  land  in  two  counties ■,  alEfe  does  not 

lie,  but  writ  of  annuity.     Br.  Rents,  pL  22.  cites  17  £•  2; 

2«  If  annuity  be  granted  to  one  for  homage  andfervices^  and  writ 

dT  aimui^  is  brought,  and  the  defendant  dtfclaims  tn  thefervicesy  the 

annuity  inall  ceafe  imperpettnim,  but  of  the  arrears  before  the  dif- 

daimer.  the  {ilaintiff  Jball  have  writ  of  debt,  and  no  annuity^  for  the 

2  aiuiuity 


Si6  annuity; 

imnuity  is  extinguifhed  by  the  difclaimer.    Br.  Annnit}',  pL  l6« 
cites  7  H.  4.  16. 

3.  Where  a  plea  goes  to\U^  and  to  the  extinguijhment  of  the  an^ 
nutty^  debt  will  lie  of  the  arrearages  before^  and  not  writ  of  annuitj. 
Br.  Annuity,  pK  20.  cites  19  H.  6.  54. 

4.  If  a  man  grants  an  annuity^  and  afier  grants  by  another  deed; 
that  if  it  be  arrear  he  may  dijirain  in  fitch  lands ^  there  he  may  dif- 
train,  and  yet  (hall  not  have  affife,  for  the  annuity  remains  ficut 
prius.    Br.  Aifife,  pi.  489.  cites  32  H.  6.  27.  per  Littleton. 

C6iitra  5"  In  annuity  t\i^  Jherijf  returned  Nihily  and  was  compelled  to 

BOW  by  the  amend  his  return,  for  no  fuch  procefs  as  capias  did  lie  in  annuity 
»*R*8?^i4.  *®"*     ^^'  Annuity,  pi,  5.  cites  33  H.  6i  43. 

<^od  noCa  ;  by  Brooke.    Ibid. 

Ik.  Deux  6.  Though  annuity  pro  conjilio  be  ditemdned  bj  trfufalj  yet 
STdtct'  ^^^^  '^^^  ®^  the  arrears  before,  and  this  adion  is  debt,  buiin  ao- 
t»c.  tion  of  annuity,  there  the  refufal  goes  to  all  of  this  nature  of  ac- 

tion y  nota  difference  in  annuity,  and  e  contra  in  debt  upon  ar- 
rears of  annuity.     Br.  Annuity,  pi.  28.  cites  39  H.  6.  22. 

7.  If  annuity  be  granted  for  life  off.N,  aQd  the  grantee  brings 
writ  of  annuity,  and  J.  N.  dies  pending  the  ivritj  the  a£tion  is  de- 
termined, and  the  party  {hall  have  writ  oldebt  of  the  arrears*    Br, 
Annuity,  pi.  22.  cites  14  H.  7.  31.  &  15  H.  7.  i,  per  Brian. 
S.P.  and  8.  In  annuity  the  plaintiff  counted  upon  a  grant  anno  18  H.  6. 

16  where  it  for  1 1  years,  and  found  for  the  plaintiil^  and  becaufe  //  appeared  by 
is  granted  ^^^  county  and  the  time,  that  the  annuity  is  expired^  fo  that  he  ought 
we.'^Br.  '^  *^v'  writ  of  debt  for  the  arrears,  therefore  per  tot.  cur.  he  &sSi 
Decte,  pi.  not  have  judgments  and  there  it  was  taken  for  clear  law,  that  if 
moj.  cues  ^g  annuity  determines  before  the  writ  purchafed,  or  pending  the 
If  a  man   writ^  there  the  writ  of  annuity  is  gone ;  quod  nota.    Br,  Annuity, 

lias  annuity   pi.  6.  cites  34  H.  6.  20. 

for  term  of 

yiors,  he  ihall  have  writ  of  annuity  as  long  as  the  annuity  cortinuts,  aqd  afttr  thbis  ended  hefliaU  hsve 

dehtoftbe  arrears,  per  Vavifor^  Davers,  and  Fineuxl    Br.  Annuity,  pi. $%.  cites  9  H.  7.  i6. 

Br.  Dette*  pi.  144.  cites  9  H.  7.  17.  S.  C*— .-Br.  AnnaUy»  pi.  29.  cites  39  H.6.  z8.  that  aonuttf 

lies*  and  not  debt,  fo  long  as  the  term  continues.        S.  C.  cited  by  WiUiams  J.  Bulil.  i$t»  Tn». 

f  J^.  and  held  accordingly. 

9.  Where  a  man  grants  an  annuity  to  J,  S.  during  the  life  of 
the  grantor^  and  the  annuity  is  arrear.,  and  the  grantor  diesy  ms 
grantee  himfelf  ihall  have  action  of  debt  of  the  arrears  of  the  an- 
nuity, becaufe  the  annuity  is  determined.     Contra  when  the  an^ 
nuity  continues,  as   it  (eems.     Br.  Dette»  pi.  loi.   cites  Vet* 
N.B., 
MdA  To  •&.       10.  Executors  (hall  have  writ  of  debt  of  the  arrearages  of  an* 
tioB  of  Mt  nuity  incurred  in  the  time  of  die  teftator.    fin  Annuity,  pi.  46. 
^?^^«   cites  Vet.  N.  B. 

mnuity 

"When  the  annuity  continue!,  and  it  fliall  be  m  li^  JaiiM  where  writ  of  annuity  is  in  the  fkbcCi 

Bfir.  Annuity,  pi*  46*  cites  Old  Nat.  Brer. 

[  r  I  y  ]       1 1.  An  annuity  was  granted  to  a  woman  for  Ufi^  who  afterwaiH 

^  7    ^  -*  marriidy  and  arrears  being  due,  (he  diedy  to  that  the  annuity  wii 

determined.    Adjudged  chat  bcr  bu/band  mgbt  b^Vi  an  a^M 


1 
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of  dibt  at  common  law ;  for  an  annuity  is  mofe  than  a  ChoTe 
en  adk>n  ^  for  it  may  be  granted  over.  Ow*  3.  Pafch.  26  Eliz, 
Anon. 


(F.  8)     Pleadings.     Declaration, 

I.    JDENT  was  granted  to  T,  ^intln  by  his  father  hy  name  of 
y.  hisfon^  and  he  brought  a0e  of  the  rent  by  juune  ofT,^ 
ofN,  and  did  not  fay  T,fon  of  T.  ^  and  yet  the  writ  good ;  quod 
nota ;  and  yet  in  annuity  it  ought  to  agree  with  the  fpecialty,    Br, 
Variance,  pi.  70.  cites  26  Aif.  38. 

2.  Annuity  again/1  the  parfon  of  E.  i\i^  plaintiff'  counted  that  be 
and  his  predeceffors^  time  out  of  mind  have  been  feifd  of  the  faid 
annuity  of  40s.  per  ann.  by  fhe  hands  of  A,  late  vicar  of  E*  and  of 
his  predecejfors  vicars  time  out  ofmindj  and  that  king  £,  3.  when  a 
vicar  diedy  prefented  one  y.  as  parfon^  who  was  injlitutsd  and  in-- 
du^fedy  and  all  his  predecejfors  after  him  as  parfon-^  and  alfo  this  de-^ 

fendant^  and  that  he  has  been  fifed  of  the  annuity  by  the  hands  of 
the  faid  parfons  till  the  defendant  withdrew  ity  and  the  count  awar<l-- 
ed  good ;  for  he  Ihall  be  taken  now  as  parfon^  and  not  as  vicar,  fo 
that  the  writ  {hall  not  be  brought  agaiaft  him  as  vicar  \  quod  nota 
per  judicium ;  for  it  is  agreed,  that  though  there  are  vicars  and 
parfons  (as  are  in  divers  churches)  and  feveral  patrons,  yet  when 
one  is  prefented  ^s  parfon  he  fhall  be  taken  as  parfon.  Br.  An- 
nitity,  pi.  44.  cites  11  H.  6.  i8. 

3.  The  plaintiff  may  count  by  prefcription  in  writ  of  annuity  if 
it  commences  before  time  of  memory^  by  compofitiony  fine^  or  patent  of 
the  kihg.     Br.  Annuity,  pi.  21.  (bis)  cites  19  H.  6.  74. 

4.  Debt  upon  arrears  of  annuity  till  he  was  promoted  to  a  compe-' 
tent  benefice y  i^nd  Jhewed  that  fuch  a  day  he  tookfeniCy  and  for  the  ar- 
rears due  before,  he  brought  the  a£lion.  Choke  demanded  Judg-- 
ment  of  the  count,  for  this  a6i  changes  the  atlion  of  annuity  into 
debty  and  therefore  ought  to  fhew  place,  and  by  the  beft  opinion 
for  this  default  the  count  is  not  good.  Br.  Count,  pi.  26.  cites 
35  H.  6.  50. 

5.  Annuity  brought  againft  the  prior  of  M.  in  Southwark  was 
praecipe,  &c.  quod  reddat  10/.  or  j^  gczvnsy  which  are  arrear  of  a 
certain  annual  rent  of  5  marks,  or  one  .^owu,  &c.  and  the  writ 
held  good  notwithftanding  it  was  in  the  disjundiive  with  (or).  Br. 
Annuit)',  pi.  33.  cites  L.  5.  E.  4.  6. 

6.  Debt  upon  arrears  ^annuity,  and  counted  of  a  grant  out  of  the 
manor  of  D,  and  did  not  Jhew  where  the  manor  isy  and  yet  well,  be- 
caufe  the  a^ion  is  founded  upon  the  deed,  and  not  upon  the  land. 
Br.  Count,  pi.  92.  cites  7  E.  4.  26. 

7.  In  annuity  the  writ  was  10/:  Js.  and  in  the  count  the  'Js.  was  Bj-Amen^".. 
emitted*     The  plaintiff  recovered,  and  it  was  reverfed  by  error  j  "»«^nt,  p». 
for  it  IS  no  mifprilion ;  for  the  count  is  by  the  party,  and  not  by  ^^U^^'** 
the  clerk.     Quod  nota.     Br.  Annuity,  pi.  xj{^  cites  9  E.  4.  51. 

8.  Annuity  of  XoL  granted  to  )\im  pro  jeruifiQ  impenjo  ^  im^  Br.  Ann m- 
Vot.  II.  Q^q  pendendoy  ty,  pL  3I. 
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cites  s.  c.     pendendo^  and  did  fifft  touni  that  he  hadcmtirtued  in  hit  fervice.  Vet 

cord^zly'    ^"^"^>  There  is  a  diverfity  where  an  annuity  \s  granted  ta  be  an  sf" 

jicer  certain^  zs  Parker  or  Bailiff,  ^«^  where  it  is  general  pro  Jervitis^ 

&c.    For  in  the  cafe  of  fpecial  fervice  he  (hall  allege  the  continue 

[  518  J    ance  in  the  Bailiwick  and  Parkerfhip;  for  he  knows  what  fervice 

he  ihall  do,  and  in  the  other  cafe  he  does  not  know  till  the  dc* 

fendant  commands  him,  and  ordered  him  to  anfwer.     Notetlie 

diverfity.     Br.  Count,  pi.  72.  cites  21  £^4.  49. 

In  annnity         g^  Where  a  parfonage  has  been  charged  with  annuity^  which  is 

tllaiainAa  ^fi^^^^^ds  appropriated  to  a  prior,  there,  in  a6^ion  againft  the  prior, 

farfm  im-      mention  Jhall  be  made  that  he  charges  him  as  parjonfor  doubt  of  double 

faifonee,        charge^  and  the  defendant  may  plead  this  to  the  writ*     Br.  Annuity, 

i7thc™*  Pl-  40-  cites  2:iL-  4.  43. 

be  alhfTid  before  th-'  appropritiion,  the  plriintifi'  ought  to  nlit^r  fh  appr^pnatitm ;  and  e  cmKra  wherc 
the  feifin  is  after  the  appropii^itbny  which  Fitzherbcrt  afiiritied.  Br.  Annuity,  pLs.  circs  27 
H.  S.  5. 

^s  a  man  |q^  jf  annuity  be  granted  for  Hfe  of  J,  Ni  and  the  grantee  brings 

ZbrnjlN.  '^^^^  ^^  annuity,  and  y,  N.  dies  pending  the  writ,  the  action  is  dc- 
bas  inftr.£\.d  tcrmincd,  and  the  party  {hall  have  writ  of  debt  of  the  arrears,  and 
hmof\  the  count  good,  though  the  plaintiflF  did  not  Jhew  the  condition  \  for 
?and  \pjaU  *^  '^  againjl  him ;  hut  where  the  condition  gives  advantage  to  hinu, 
hnvlan-  and  makes  the  thing  to  commence,  there  he  ihall  (hew  it.  Br« 
»«/Vy«/ioi.  Annuity,  pi.  22.  cites  14  H.  7.  31.  and  15  H.  7.  i. 

f^r  ann* 

there  he  ought  to  count  that  he  has  i/tfiofftei  him  of  ^  acres,  ice.  per  all  the  juAices.    Ibid. 

But  where  II.  A  grant  was  of  an  annuity ^ir  2  year 5^  payable  at  Mich,  $r 

iipon^'w  ^^  ^y^  after.     In  debt  the  plaint! ftV/'t/<7r^^  that  it  was  in  arrear 

>/  f^iyv.tut  at  Mich,  ^  adhuc  in  aretro  exijlit,  .  The  defendant  demurred,  fbr 

of  auttn-  that  it  is  not  averred  that  it  was  arrear  16  days  afitr  ASich\    Sed 

^ad^-Sal  "^'^  allocatur;  for  it  being  alleged  that  Adhuc  a  retro  exilHt,  which 

©r  taithin  20  '^  long  after  the  16  days,  it  is  well  enough.     Cro.  £.  268.  pi.  3* 

iL7ys  after,  Hill.  2±  EHz.  B.  R.  Brown  t-  Pendlebury. 

tlie  pJaintifF  ^^  ^ 

aHigiisd  the  breach  in  not  paying  the  annuity  at  Lady-Day.  It  was  moved  in  arreft  that  the  err 
glfiijl  w  .s  trough  %  Apr.  and  he  alleged  the  breach  to  be  at  Lady-Day  laft,  which  was  lii/i^f*  /^  -9 
aiyxy  and  fo  the  aAion  brought  before  he  had  caufe  of  a6^ion  ;  and  Che  court  held  it  au  apparent 
fault.    Cru.  £.  563.  pi.  29.  Fafch  39  £liz>  C.  B.  Blaaden'b  cafe. 

S.C.&S.P.  12.  A.  granted  a  rent-charge  to  Bir— B#  brought  a  writ  of  an- 
?v^"tha"fhe  '^"*^y>  ^"^  cour,is  of  a  rent-charge  granted  to  him^  and  concludes^ 
eonclufion  by  force  of  which  he  was  feifed  in  his  demefne  as  of  freehold.  Ad- 
does  not  judged  upon  a  writ  of  error,  and  in  aiHrmance  of  the  judgment, 
'"^^t  v^*  ^^^  ^^^^  *^  ^^^y  *  miftake  of  the  law,  and  does  ftot  vitiate  the  de- 
tious;  for  claration,  which  is  gooil,  and  that  this  is  no  eledion  to  have 
the  writ  of   this  as   a  rent-charge.     2  Bulft.  148.  Mich*  xi  JaCr  Spriat  v« 

annuity  and    fjj^j^g^ 

the  count  in 

it,  is  of  rent  as  rent ;  and  the  annuity  and  the  receipt  of  the  annuity  is  raainoraU  &  qnafi  in  ^ 

mcfne.    Adjudged  and  aflirracd  in  error.    Jcnk.  316.  pi.  46.  aad  fays  that  many  precedcou  m 

accordingly. 

♦  This  13,  In  annuity  the  plaintiff  declared  of  a  grant  for  his  life  ^J 

Aould  be     deed,  vlrtute  cujus  fcifitus  ftiit  in  dominico  fuo  ut  de  libera  tenements 
The  alnc'*  ^^  ^'^  objedcd  that  this  proves  it  %  cent-charge,  and  no  annuiqr, 

2  •  aw 
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ahd  fo  had  made  it  his  election  to  have  it  as  a  rent-charge ;  and  objeaion 
cit^d  ♦  D.  61.  3E.6.  arid  f  220.   5  Eliz.  Sed  non  allocatur ;  for  was  taken? 
being  an  annuitj^  for  life,  though  no  rent-charge,  fuch  count  is  *"*^  the  »-c. 
good;  and  though  Bendlofe  took  fuch  exception  in  3  E.  6.  yet  the  ^«re 
court  notwithftanding  refolved   for  the  plaintifF.     Cro.  C.  170.  bene,  be- 
pL  17.  Mich.  5  Car.  B.R.  Bodvell  v.  Bodvell.  caufcno 

is  entered  on  the  roll.    Brook's  cafe Mo.  5.  pi.  18    Baker  v.  Brooke,  B.C.  but'ih^point 

of  the  count  does  not  appear Dal.  5.  pi.  10.  S.C.  but  S.  P.  of  the  count  does  not  appear. 

Bendl.  34*  pi.  55.  S.  C.  &  S.  P.  and  all  the  court  held  the  countgond,  and  that  the  plain* 
tiff  QURht  to  recover;  but  the  parties  h^d  before  coinpromifed  the  matter  between  thcmfelves. 
f  This  fhoiM  be  221.  b.  pi.  29. 


anannui- 
riens 
arrear  is  no 


(F..9)     Proceedings  and  Pleadings.  [  5^.9  ] 

!•  yjlfnuity  by  one  parfon  againft  another  parforiy  if  the  plaintiff re^  And  fee  46 
covers^  and  Ait  defendant  dies^  the  plaintifF  ftiall  have  y2-/W  .*J'.5'L*^*' 
facias  agalnji  the  fuccejfor^  and  there  riens  arrear  is  no  plea,  nor  it  c?as  upon*' 
is  no  plea  that  the  plaintifF  has  levied  it,  but  he  may  fay  that  the  recovery 
plaintiff  has  levied  It  by  ferl  facias^  and  the  other  e  contra,  and  fo  ®^" 
to  ifRie,  but  rlen  arrear  ts  no  plea  agalnji  the  record  without  Jbewlng  ^\^^ 
/peclahyj  though  the  annuity  was  by  prefcrlptlon  \  for  the  judgment  plea. 
to  recover  it  is  a  record  j  quod  nota.  Br.  Scire  Facias,  pi.  iq8,  ^«y««'«» 
cites  44  E.  3.  18.  .  :^'«''^*^' 

TT  *-"  J-  *'^*  18  no  plea 

in  debt  upon  arrears  of  annuity  contrary  to  Ine  fpecialty,  but  levied  by  Sftrefs  in  the  manor  of  D,  m 
tbt  fame  cMnty  charged  to  the  difti*efs  in  the  deed  of  annuity,  with  this  conclufion,  Andfo  Ni^il  dthet^ 
is  a  good  plea,  but  not  levied  by  dilU'efs  only,  becaufe  the  minor  is  in  the  C»me  county.  .Br. 
Dettc,  pi.  1 14.  cites  9  E.  4.  48.  53.  Br.  Annuity,  pi.  23.  cites  9  E.  4.  53, 

2.  In  writ  of  annuity,  if  the  defendant,  made  default  after  ap*  Br.Proccfs, 
pearanccy  dljlrefs  ihall  iffue  ad  audiendum  judicium  fuum ;  per  tot,  ^'^^"  ^*^* 
cur.      Br.  Annuity,  pi.  11.  cites  2  H.  4.  i.    but  cites  6  R.  2. 
contra. 

3.  In  annuity,  releafe  of  all  actions  ratlone  debltl^  compoti  feu  aU  Debt  upon 
trrius  cujufcunque  contraSlus  is  no  plea,  whefe  the  plaintifF  counts  by  ^^^^J'^f*^ 
prefcrlptlon  \  for  it  may  be  before  time  of  memory.     Br.  Annuity,  Thc^piain* 
^1.  42.  cites  12  R.  2.  and  Fitzh.  Releafe  29.  tiff  declared 

of  annuity 
granted  to  him  by  detd  for  term  of  lo  ftari^  &c.  The  dffendmt  pleaded  n  reU^ft  of  thi  plennuf  of  oH. 
afiioni  peifonal  after  the  grant  of  the  tmrntityy  and  before  the  dc^  ofpaymaii  of  it ;  and  it  tvas  awarded  by 
the  jultices,  that  it  is  no  bar  but  for  the  arrears  due  bef^e  the  releafe,  and  not  for  arrears  due  aN 
ter  the  releafe ;  for  tbefe  are  not  in  a£tion,  nor  due  till  the  day  of  p^iyment  of  them.  Cunira  of 
•iligation  of  day  of  paymnut  to  come\  for  tliere  adlion  does  not  lie  till  all  the  days  are  paffed,  and  yet.a 
releafe  there  is  a  bar  pro  toto  ;  for  upon  obligation  the  fum  is  a  duty  immediately^  but  there  day 
of  payment  is  appointed  to  come ;  but  upon  annuity  nothing  is  doe  till  the  day  of  payment.  Note 
a  difference.  Br.  Annuity,  pL  34.  cites  L.  5  B.  4.  40  •*-— A.nd  after  the  fame  year,  fo.  4a.  it  wat 
ajvarded  that  the  plaintiff  recover  the  arrears  due  afcfer  the  releafe,  for  the  caufe  afofefaid.  Ibid. 

4*  In  annuity  the  defendant  came  en  the  dl/lrefsy  znAfald  that  hi 
had  been  at  all  times  ready^  &c.  and  yet  Isj  and  no  plea  at  the  dif- 
trefs.  •  Bn  Annuity,  pi.  12.  cites  2  H.  4.  3. 

5.  Annuity  by  the  heir  of  the  grantee  againft  the  heir  of  die 
grantor,  who  pleaded  releafe  of  all  aftions  and  exa£bioni  perfonal, 
and  it  was  doubted,  if  a  releafe  of  aSflons  perfonal  be  a  bar  in  writ 

Qji  a  cf 
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of  anxluity,  bccaufe  a  man  fliall  only  recover  the  •annuit}''  and  the 
arrearages  before  the  writ  purchafed,  and  pending  the  writ  in  writ 
of  annuity  Quaere,  &c.  But  Hanki.  faw  the  deed,  znd  the  en^ 
nutty  was  granted  out  of  certain  land  in  H.  and  was  not  granted  for 
him  and  his  heirsy  and  fo  none  is  bound  by  it  but  the  grantor  him- 
felf,  and  hot  his  heirs  for  him,  notwithftanding  that  he  and  his  heirs 
V  grant  the  annuity  to  the  grantee  and  his  heirs ;  for  warranty  cannot 

amend  an  eftate,  and  the  court  agreed  to  the  opinion  of  Hank,  by 
which  the  plaintiiF  faid  no  more  of  this.  But  Brooke  makes  a 
quert  of  this  opinion  ;  for  it  feems  that  this  is  good  law  in  a  cove^ 
nantj  annuity y  obligation^  or  warranty^  but  not  in  a  grant  efrent  out 
eflandy  as  it  feems.     Br.  Annuity,  pi.  13.  cites  2  H.  4.  13. 

6.  Annuity  upon  a  grant  made  ////  he  was  promoted  to  a  competent 
benefice^  and  declared  of  arrears  for  4  years.  The  defendant  pleaded 
acquittance  for  2  yearsy  and  to  the  reii  that  he  frefented,  him  tofuch 
a  competent  beneficey  and  he  refufcd.  The  plaintiff  faid  thai  he  at 
the  time  was  but  of  22  years  of  age y  and  not  of  24  years,  and  born 

r  520  1  o^  ^'  in  the  county  of  N.  and  that  the  law  of  the  church  is,  that 
none  fhall  take  benefice  of  cure  before  24  years  of  ag«,  and  this 
was  the  vicarage  of  D.  and  benefice  with  cure,  and  of  the  acquit- 
tance he  was  difchargcd ;  for  this  plea  goes  to  all,  and  to  the  ex- 
tinguifliment  of  the  annuity,  and  then  debt  will  lie  of  the  arrears 
before,  and  not  writ  of  annuity.  Port,  faid  he  was  of  the  age  of 
24  at  the  time  of  the  prefcntation,  prift.  Yelverton  faid  he  was  but 
.  of  22  years,  abfque  hoc  that  he  was  24  years,  &c.  Br.  Annuicy, 
pi.  20.  cites  19  H.  6.  54. 

7.  In  annuity  the  plaintiflF  counted  of  10/.  per  ann.  by  prefcripticn. 
The  defendant  faid  that  the  prcdecejjor  of  the  plaintiff  had  10  u  per 
ann.  for  a  portion  of  tithes  in  I),  for  his  Itfcy  and  diedy  and  this  plain- 
tiflF made  rrior,  and  the  defendant  prefented  Parfon,  abfque  hoc  that 
he  and  his  predecefforSy  time  out  of  mindy  have  been  feijed  of  annuity 
of  lol.  prout,  &c.  and'  a  good  plea  with  the  traverfe,  and  no 
plea  without  the  traverfe.  Br.  Annuity,  pi.  2i.  (bis)  cites  li 
H.  6.  2. 

Bh  Ti-a-  8k  \\\  ^i^nulty  x]\Q  ii\?\r\x\ii  declared  Upon  prefcriptiony  ^c  dcfeiiMnt 

vcrfe  per,  y^/^  jfj^f  //  ^^^^j  granted  upon  conditiony  which  is  broken  of  the  part 
circs^slc/'  rf  the  plaintiffy  and  no  plea,  per  cur.  without  traverftng  the  an* 
«eS.P.  ac-  nuity  by  preicription  j  for  annuity  by  prefcriptiony  and  annuity  I j 
cordingly ;  grant  upoH  conditiony  cannot  be  intended  one  and  the  fame  annuitj, 
haf  [r*'      ^r.  Confefs  and  Avoid,  pi.  63.  cites  32  H.  6.  4. 

feems  coDtra  if  the  plainti.y  had  declared  upon  grant  of  anaulty* 

9.  In  annuity  againft  an  executor,  the  plaintiff  counted  upcn  a 
grant  of  annuity  made  by  the  tcflaior  for  term  ofyearsy  which  jet 
continueSy  by  which  paft  was  arrear  in  the  time  of  th^  t.-ff^t^r^  arJ 


quiere  if  the  laft  plea  does  not  go  to  all ;  and  iee,  that  as  long  as 
the  annuity  continues  writ  of  annuity  lics^  and  not  writ  of  ^<^ 
though  the  annuity  be  only  for  years.  Br*  Annuity,  pi.  29.  cites 
39  H.  6.  28.  '  • 

8  10.  Annuirj 


annuity;  520 

10.  Annuity  granted  ^lamdiu  fuerit  benevolens^  prefer  ens  if 
amicahUis  to  the  grantor -,  tlie  defendant  ^aid^  that  before  any  day  of 
payment  the  defendant  was  infervke  with  D.  for  4  marks  per  ann. 
and  t\iQ:  plaintiff  laboured  and  prayed  D,  to  ouji  him  out  offervice^  by 
which  be  was  put  out  of  fervice,  &c.  and  it  is  not  double,  viz.  the 
labouringy  and  the  putting  outy  per  cur.  For  the  labour  fuifices  for 
all;  Quod  nota.     Br.  Double,  pi.  lOO.  cites  7  E.  4.  16. 

11.  In  annuity,  riens  a r rear  is  a  good  plea  in  this  adlion  where  Contra whnt 
the  plaintiff  declares  upon  prefcription^  for  this  is  only  matter  infaift.  *be  plaintiff 
Br.  Annuity,  pi.  31.  cites  5  H.  7.  33.  ^.^^  fof  " 

this  is  rpecialty ;  Quod  nota  diflfereiitiam  per  cur.  Quod  nota  bene.  Ibid.  S.  P.  Br.  Annuity^ 
pi.  22.  cites  14  H.  7.  3r.  and  15  H.  7.  i.  and  refufulvi  a  good  plen,  for  by  the  rcfufal  the  annuity 
is  determinedi  bccaufe  th«  church  ought  not  long  to  continue  void,  and  therefore  he  need  not  fay 

ikit  hi  it  yet  tcndy, Contra  uffanfcoffmenty  for  he  may  rnfeoft  him  after  ;  but  quaere  thereof;  for 

it  £eexas  tiiac  the  refufal  futiices,  as  ui  Litiieton,  tic  Ellates.    Ibid. 

12.  In  debt  upon  arrears  of  annuity,  the  defendant  faid^  that  he  in  annuity  of\ 
leafed  fuch  land  to  the  grantee  in  recompence  of  the  annuity,  or  of  the  loi-and  the 
arrears  of  the  faid  annuity,  this  is  no  plea,  per  cur.    For  the  an-  ^^uft/'"'^' 
nuity  is  by  writings  which  cannot  be  difcharged  by  matter  infafi ;  him,  that  if 
Quod  nota.     Brooke  fays,  Quxre  if  it  was  annuity  by  prvfription.  ^  P"^  ^ 
Br.  Annuity,  pi.  i.  cites  19  H.  8.  9.  ^1 /:I>Tr^   ' 

20  J.  tbs  annuity  Jbou hi  be  void,  indfiiilf  that  be  paitl,  except  at  Eaflcr  lujlf  and  then  Unfed  to  the  pUintiff. 
the  vffidieof  an  acre  of  Imdfor  the  zos,  and  a  good  plea,  per  cur.  and  it  feems  that  the  promife  was 
In  writmgy  and  there  it  is  agreed,  that  for  annuity,  though  land  be  thereof  cliarged^  yet  another 
thin^;  in  recompence  fullices.    Br.  Ai^nuity,  pi.  54.  cites  11  H.  7.  zo. 

13.  Annuity,  &c.  the  plaintiff  counted  of  the  grant  of  R,  prior  of  \  czi  1 
C  and  his  covent^  by  which  it  was  arrear  by  5  years,  the  defendant  ^  "* 

faidy  that  it  was  granted  till  the  plaint  iff  was  promoted  to  a  fufficjent 
benefice  by  the  faid  R.  and  that  R,  diedy  and  the  defendant  is  now  ' 
prioKy  and  that  fuch  a  day  he  tendered  to  him  a  benejkey  pending  the 
writy  and  he  refufed  /'/,  and  the  opinion  was  in  a  manner  clear,  that 
the  tender,  pending  the  writ,  (hall  abate  the  writ  of  annuity,  and 
fhall  determine  the  annuity,  for  it  feems  to  be  upon  condition  in 
law,  and  when  the  condition  is  performed,  the  annuity  is  deter- 
mined, and  he  may  plead  this  matter  tender  of  the  arrears,  Br, 
Annuity,  pi.  22.  cites  14  H.  7.  31.  and  15  H.  7.  I. 

14.  if  a  per f on  has  an  annuity  out  of  the  vicar  a  gey  and  enters  into 
the  vicaragey  this  is  no  bar  in  writ  of  annuity  j  for  the  perfon  of  the 
vicar  is  charged,  and  not  the  poifeiHon,  Br.  Annuity,  pi.  26.  cites 
21  H.  7.  I. 

15,  A  writ  of  annuity  was  brought  upon  a  prefer iption  again/l  a 
re£ior  of  a  parijh  churchy  The  defendant  pleaded,  that  it  was  over- 
flown with  the  fea,  &c.  But  the  court  were  clearly  of  opinion  for 
the  plaintiff;  for  the  church,  is  the  cure  of  fouls,  and  the  right  of 
tythes,  and  if  the  material  fabrick  of  the  church  be  down,  another 
may,  and  ought  to  be  built,  and  judgment  niii  for  the  plaintiff*. 
Mod«  200.  pi.  32.  Pafch*  27  Car. :?,  C.  8.  Anqn. 


dq  3  (F.  10) 


521  3nnuitp* 


(F.  lo)    Pleadings.    What  is  a  good  Pica  without 

fhewing  Deed* 

X.  'T^HE  plaintifF  in  his  count  ought  to  fliew  deed  in  debt  and 

^    annuity,  and  there  the  writ  and  fpecialty  ought  to  agrccj 

per  Finch.     Br.  Monftrans,  pi.  15.  cites  41  E.  3.  23. 

Br.Arrear-       2.  Scire  facias  by  an  abbot  againft  a  parlon  upon  arrears  of  an- 

cfte'  b^ct'  nuity  upon  recovery  againft  the  predeceffor  of  the  parfon,  htfleai- 

Scire faci'  ^^  OS  to  thc  arrears  recovered  againft  his  predecejjir^  that  he  had 

as  ttpm  rt-    levied  it  of  his  predecejfor^  Sc  non  allocatur,  bccaufc  he  did  not  Jbe'M 

cord^fun      fpgcialty.  by  which  he  faid.  that  he  had  levied  it  of  his  predecejirkj 

'  defendant    fieri  fact  a  s>^  and  the  other  e  contra.     Br.  Annuity,  pi.  9.  cites  44 

dsmanUcd     £.  3.  18. 

oyer  of  thc 

aecd  of  annuity,  and  couM  not  have  it,  inafmach  2&the  afHi^n  h  jvurAtdvp^  tb' rteord,  2nd  o* 

iin'>n  riie  deed,  for  be  it  a  deed  or  not  the  judgment  ihall  bind.    Br.  Monftrans,  pU  6.  cites  3 

I{«  6.  40. 

Br.  Arrcar-       3,  jfnd  to  the  arrears  incurred  after  the  judgment  he  tendered 
cfttt's^c"^    <7T;^r;«^«/  that  he  had  paid^  and  did  not  Jhtw  thereof  acquittance^  by 

. !Br,    which  it  was  awarded^  that  the  plaintiff  recover  as  well  the  arrean 

Execution,  incurred  pending  the  writ  as  before^  notwithftanding  the  ifiiic  which 
rUS.  cites  pejids  of  the  arrears  due  before  the  iirft  judgment  againft  the  prc- 

deceficr,  and  therefore  judgment  given  of  parcel  immediately.   Br, 

Annuity,  pi.  9,  cites  44  E.  3.  18. 
Sfi  npon/f/-       4.  jind  it  is  faid,  that  in  writ  of  annuity  upon  *  prefcriptioHy  *r 
B/^Arrear-  "P^^^  grant  by  deedy  a  man  (hall  not  plead  riens  arrear  without  ac- 
ages,  pi.  4   quittance ;  Quod  nota ;  &  minim  of  prefcription.     Br.  Ajmuitj) 
cites  s.  c.     pi.  Q.  cites  44  £.  3.  1 8. 

•Br.  Annu- 
ity, pi.  48.  cites  37  H.  6.  19.  contra,  for  there  he  is  not  charged  by  deed. 

r  C  2  2  1        S»  I"  annuity  Nil  debet  or  riens  arrear  is  no  plea  without  flicw- 

ing  the  deed,  contra  if  it  be  out  cf  land  with  ciaufe  ofSJlrefs^  to 
fay  that  he  levied  by  diftref?,  this  is  good  without  lhcwir.g  the 
deed.  Br.  Monftrans,  pi.  138.  cites  9  £.4.  53. 
TayTKntof  ().  Aiinuity  by  J.  B.  againft  W.  D.  upon  gra^iit  by  deed  out  ff 
fart,pr»diKg  ^^^  manor  of  S.  with  a  claufe  ofdiflrefsy  Suliard  demanded  judg- 
no  plea  ment  of  the  writ,  for  the  plaintiff  after  the  adhon  brought  hadre^ 
withoxjt  ceived  10  s,  of  the  arrears  cf  the  fame  annuity^  and  fo  has  abated 
Ipecwity  ;  jjjg  q^^  ^^.j^ .  pgj.  firJan,  the  plea  is  not  good  without  fiewing ffe^ 
pUiinbar  ^^^^^y  rf  the  receipt^  no  more  than  in  debt  upon  obl^ation;  per 
without  C.iteft)y,  peradventure  if  the  plaintiff"  would  have  di/Irainedai 
acquittance  ^^^/^  avowry^  then  it  may  be  a  good  plea  without  fpecialty,  Br, 
bVdceo'7     Annuity,  pi.  41.  cites  22  £^4.  51. 

contra  in  avowry  for  a  rent-charge,  per  Catcfby,  for  levied  by  diftrcCs  is  a  good  plea  there;  quoi 
nota.    ^r.  Annuity,  pi.  51.  cites  S.  C. 

••  s.P.  Br.  7,  Where  he  charges  bis  fcrfon  by  writ  of  annuity,  *  pcymtnt  'n 
ri- 8 "cites  "°  f'^*  without  fpecialty.  Contra  m  avowry.  Br.  Annuity,  pi, 
Lm.6.19.  4»-c'tcs22E.4..5i,     • 

(G)    Judgment, 


annaitp*  J«2 


(G)     Judgment.  f-^^ 

[  I,  T  F  a  man  brings  an  annuity,  and  demands  arrearages^  if  the 

-*  defendant  pleads  an  acquittance  of  the  arrearages,  the  plain- 

tijfF  may  have  judgment  prefenily  to  recover  th^  annuity*     30  E. 

3,    22.J 

[  2.  I«  an  annuity,  if  the  defendant  traverfes  the  titky  if  the  title  Bj*-  Annui- 

he  found  for  the  plaintiffs  but  that  no  arrearages  are  behind^  but  at  %lcs7<^E* 

one  term  pending  the  writy  yet  the  plaintifF  (hall  have  judgment  to  ^.  38.  and 

recover  the  annuity  and  arrears,     xq  E.  ?.  *  38:]  ^^^  ^^« 

upon  a  prefcription,  and  judgment  accordingly  for  the  plaintiify  ar^J  yet  tl  e  arrears  f«  found  wa» 
pot  parcel  of  ttie  nine.    Qui>a  nuta. 

•  All  the  editions  of  Br.  are  according  to  this  of  Roll ;  but  the  Year-book  is  39  E.  3.  {^7*^  ) 

[  3.  In  a  writ  of  annuity,  if  the  plaintiff  demands  a  certain  fum  Tit.  Error, 
for  a  year  and  a  half  ended  at  Michaelmas^  before  tbeaSiion  brought,  (^^  ^but  ^' 
where  there  is  another  quarter  'pajl  between  Michaelmas  and  the  §  y.  does 
writ  purchafed^  fcilicet,  the  feaft  of  Chrijlmas^  the  annuity  being  not  appear. 
payable  quarterly,  and  upon  A^ow  ^  y2?<f/2^OT  pleaded,  this  \%  found  ^T''",^**"^ 
fw  the  plaintiffs  in  this  cafe  t\\^  judgment  ought  not  to  be  for  the  f aid  s.c  but" 
quarter  due  at  Chriftmas  next  before  the  original  purchafed,  though  s.  P.  does 
he  ought  to  recover  the  arrears  incurred  pending  the  a£fion ;  for  it  not  appear, 
Ihall  be  intended  that  this  quarter  being  pail,  and  not  demanded  ^JTg.'^pL  6. 
1^  the  plaintiiF,  was  paid  before  the  action  brought.     Hill,  ii  ciotwortbf 
Car.  B.  R.  between  Frank  and  Stukely,  per  curiam,  in  a  writ  of  v.  ciot- 
elTor;  and  they  gave  a  peremptory  rule  to  reverfe  the  judgment  ^p^  JJjj 
given  in  bank  accordingly  for  Chriftmas  quarter ;  but  this  was  feems  to  be 
after  ftayed  for  an  exception  to  the  writ  of  error,     Intratur  Hill.  ?  ^-  *,**- 

CT>    •.    ^^^  -x  judged  ac- 

ar.  Rot.  990.]  io.clmgly. 

■         ■    S.  C.  cited  2  Vent.  129.  as  adjudged  a^coriiingly. 

4.  In  annuity  the  plaintifF  counted  upon  prefcription^  and  the  de^   *  This 
fendant  traverfcd  it^  and  it  was  found  againjl  him  \  for  that  no-  |^o«'iJ  be 

thing  was  arrear  but  for  one  term  pending  the  writ,  by  which  it  ^^^' 

was  awarded  that  the  plaintilF  recover  the  annuity^  and  the  arrears  f"  r2'^  1 

found  by  the  inqueft,  and  yet  this  was  not  parcel  of  the  ijjue.    Quod  ^  ^    ^  -^ 

pota.     &x.  Annuity,  pi.  %^.  cites  39  E.  3.  *  38,  ^^^^^^  ^^ 

the  editions  of  Br.  arc  (,-?.) 

5.  In  annuity  the  plaintifF  r^owtffv^//^^  annuity  and  the  arrearages  N  .i;i  that 
before  the  writ  brought^  and  pending  the  writ  aljo;  quod  nota,  per  ^'  -'"^/'"^ 
judicium  curiae,     hr.  Arrearages,  pi,  14.  cites  z  H.  4.  3.  '/l"ry?^' 

*turi$  of  cainuhyyVMt  plaintiff  cannot  recover  the  arrmr  g  \  and  daiiiag.i*  m^^xtw^iipemit'-r  tU  Jin 
faciaiy  but  pending  the  fiii^  writ;  <^uod  notai  per  juu  ciuni.     Hr.  .\ncri.«ges,  pi.  10.  c  les  9 

A  pJtrfon  recovired annuity  in  the  time  of  E.  2.  and  his  u  p</7.'-  /--^.c-/  tfitefi.fts  i>:  /'"  ti.-r-  -f  }  4. 
fo  gxecuif  this  judgment  f  and  this  is  of  arrearages  inclined  tempore  ;ul>'j>i  1  »  Br.  Arrt-.ir;/,  ' ,  ;.-.  I'J. 
pites  21  £.4.  ^3. 

6.  In  annuity  the  defendant  came  at  the  dijlrtf^  Tindfaid  that  he 
b^dh^  ai  all  times  reaJy^  &a  and  yet  isy  2u\d  no  pica  itt  Uit-  dK.rc^Si 


laj  annuity. 

by  which  Riclchill,  ex  aflenfu  curiae,  ruled  that  be  recover  the  n* 
nutty  and  the  arrears  before  the  writ  purchafed^  and  after  the  writ 
purehafed  pending  the  fuit^  and  damages  to  half  a  mari^  and  the  de» 
fendant  in  mifericordia.     Br.  Annuity,  pi.  12.  cites  ?  H.  4.  3, 

7*  In  annuity  a  man  fliall  recover  arrears  as  well  pending  the 
writy  till  judgment^  as  before  the  iprit  brought.    Br.  Annuit)',  pi.  16. 
cites  7  H.  4*  16. 
a  Bulft.  8.  In  a  writ  of  annuity  the  parties  were  at  ij/iie  upon  apr^crif- 

tJlentiiain,  ''^"^  ^"^  ^^^  jury  found  for  the  plaintiffs  but  no  damages ;  but  be- 
S.C.  &nd  '  fore  judgment  idx^  plaintiff  releafed  the  damages^  and  bad  judgment 
judgment  to  recovcr  the  annuity.  This  was  affigned  for  error ;  but  tiioush 
iTrcp.  <6!  ^J^unages  fliould  have  be^n  given,  yet  d)c  plaintiff  having  releaied 
Bencham's.*'  them,  the  judgment  was  affirmed.  Roll.  Rep,  88.  pU  40.  Mich. 
cafe,  s:  0/   12  Jac.  B,  R.  Bent  v.  Marfli. 

and  judi^- 
p^'tax  affirmed* 


(H)     \^udgment?^     Hew  to  be  executed. 


But  where     [ 
,a  recovery 
was  in  aa 


I.  T  F  a  man  recovers  in  an  annuity,  he  (hall  never  after  hau 
-*"  a  new  writ  of  annuity  for  the  arrearages  recovered.    21 

annuity  hy  ^*  3'  ^^-J 
a  prior  alien,  and  afterwards  nil  the  temporalties  of  all  priors  aliens  were  feifed  into  die  kiflf's 
hands,  and  fo  continued  for  feveral  kings  reigns,  and  afterwards  H.  5.  gave  ibis  annuity  tottt 
prior  of  a  pr  iory  newly  founded  by  him.  It  was  objected,  on  a  Icire  flcias  broaght  by  the  prior, 
«hat  it  would  not  lie  for  him  for  default  of  privity.  Rede  Ch.  J.  held  that  the  prior  roisfatfoe 
cither  a  writ  of  annuity  or  a  fcire  facias ;  and  Palroes  agreed  that  he  might  have  writ  of  aoaoiij, 
but  not  the  fcire  facias.  And  afterwards  they  all  agreed  as  to  the  fcire  facias.  Kelw.  i68. 170. 
pi.  \z,  Mich.  6  II.  S.  The  Prior  of  Shecnc  v.  the  Prior  of  Malvcrin. 

*  Br.  Scire       [^2.  But  within  the  year  h^  (hall  have  an  elegit  or  ^  fieri  facias 

75.^'d:ef^"    to  execute  them.     21  Ed.  3.  22.  24  Ed.  3.  23.   I  Ed.  3.  3.] 

S  c.  «^s.p.       [  3.  And  after  the  year  a  *  fcire  facias.     21  Ed.  3.  22.  l^YA. 

accoidmg-      o,    o;?.     I  £d.  3.  3.] 
ly,  anil  .hat   -  •^  ^    **  j 

ill  »  ch  cafe  he  Ihall  have  fcire  facias  from  year  to  year  ever  afterwards  to  recover  the  annuity*  be- 

cauie  it  is  always  e\cci.tory. Br.  Annuit}*,  pi-  '?•  cites  S.  C.  &  S.P.  andtlialit  is  always eu* 

cutory,  bcciuic  it  is  annual ;  pei  Tlilrning,  ic  non  ncgatur. 

Jiidjiiiciit  ill  anniiity  is  a.'tv  'V>  ".xfcuKiy,  and  (hail  hist  fiin  facia i  nfter  Jclrt  facias  for  all  the  JT* 
ic.^rs  whicii  is  atTc;;r  aucr  the  ivu'gment.  Contra  it  is  of  fcire  facias  upon  other  judgment;  far 
the  lirft  is  pro  toto,     i\\\  Annuity,  pi   ^o.  cites  8  £.4.  18. 

Annuity  lies  (though  the  unnuliy  coatirua)  to  recover  the  annuity  and  arrears;  but  for  the  fa- 
tuie  there  muft  be  jij.^/^f.iciai  oa  tie  juJ^tKcn:.    5  Mod.  144.  Mien.  7  W.  3.  Davis  v.  Speed. 

r  (-24  1  [  4.  But  if  a  man  recovers  an  annuity  againfl  a  parfon  hy  Niifd 
iitzh  Exe-  ^^^i^'^ '^*^^^'*^^  ^^-^  aid  cf  patron  and  ordinary y  and  Ac  parfon  dies 
cu:»i)n,  pi.  within  thf  year^  executicn  (hall  be  fued  againfl  the  fucceffer  with* 
89.  cites  in  the  year  by  fcire  f^ciasy  and  not  by  a  fieri  facias.  24  Ed. 
S  C.-ScS.P.  ^  23.] 
accoidmg-      *J       o  J 

\y  ;  and  ii  wa^  faid  that  if  the  parfon  liad  had  aid  it  would  be  all  one.— Br.  Annuity,  pL  5a-  cites 
S.  C.  that  heil^vil  ha^e  fcire  Ucub  at;ai:ifl  the  fucccHVir,  and  not  againfl  the  executor  i  but  fajl  C 
dues  not  ^])pear  ^viteiher  it  ^.\^  of  ^riears  incurred  in  Che  time  of  the  predeceUur. 

^jurjuoj^  [5,  If  a  man  recovers  in  an  annuity,  hethall  never  have  a  nev 
'"uf  oucc     ^''^^  ^^  ^im\i'ityfor  the  arrearages  incurred  after  the  recovery  tea 

liui  y  oucc  ^^ 


Snnuit;.  SH 

fcire  facias^  bccaufe  the  judgment  is  always  txicutary.    21  EA  3. 22.  ^*^^  *^^^ 

24  Ed.  3.  23.   30  Ed.  3.  .  22.]  {ffae'upon 

-this  judgment  only,  for  the  arrearages  incurred  before ;  and  the  plaintiff  (hall  by  this  {cire  facias 
recover  the  arrtari  incurred Pfndtng  the  turit,     Jenk.  5 1,  pi.  98. 

*  Bitf  if  the  annoity  be  determined,  (becaufe  the  fcire  facias  is  in  the  place  of  the  writ  of  annuity) 
although  the  arrears  were  due  before  the  fcire  facias  was  brought^  yet  the  fcire  facias  does 
not  lie,  but  debt  wdy,  Jenk.  51,  52.  pi.  98. 

[  6.  So  it  feems  that  for  the  arrearages  incurred  after  the  r*- 
covery^  he  ought  to  have  a  fcire  facias  within  the  year^  and  not  a 
fieri  facia  s-y  becaufe  the  defendant  may  plead  any  difchargc  thereof. 
Contra  30  Ed.  3.  22.  Contra  i  Ed.  3.  3.] 

7.  Scire  facias  upon  judgment  in  writ  of  annuity  \  xh^  plaintiff" 
trayed  the  arrears  pending  the  writ  of  fcire  facias^^  and  could  not 
nave  it ;  for  the  fcire  facias  is  only  to  execute  the  firft  judgment, 
and  (hall  not  vary  from  the  fum  \  quod  nota.     Br.  Scire  Facias, 
pi.  85.  cites  9  H.  5.  12. 

8.  If  there  be  judgment  for  an  annuity,  and  the  annuitant  fells 
the  annuity  afterwards,  the  vendee  Jhall  have  a  fci.fa,  upon  this 
judgment,  per  North  K.     Vern.  283.  in  cafe  of  Dan  v.  Allen. 


(I)     Judgment.     Plea  in  Scire  Facias  after  Judg- 
ment. 

I.  OCIRE  fecias   of  arrears  incurred  of  annuity  at  another 
^  time  recovered  after  the  judgment  given,  the  defendant 
pleaded  riens  arrear^  and  the  court  was  in  doubt  whether  he  fhall 
have  the  plea  or  not.     Br.  Annuity,  pi.  4.  cites  28  H.  6.  8. 

2.  Where  recovery  is  of  the  amiuity,  it  is  no  plea  in  fcire  facias  S.  P.  though 
that  the  plaintiff  has  entered  into  part  of  the  land  of  the  vicar,  or  of  {h/jJctr*lie 
the  abbot,  or  of  the  heir ;  for  the  perfon  is  charged,  and  no  land,  is  not 
Br.  Annuity,  pi.  36.  cites  10  E.  4.  10.  charged  but 

3.  Annuity  was  recovered  agaijiji  a  parfon^  and  after  tithes  was  B^^^sdre 
granted  to  the  kingy  and  the  arrears  of  the  annuity  were  levied  to  the  p'acias,  pi. 
kivgfor  the  tithe  of  the  plaintiff*^  and  l,his  is  a  good  plea  in  fcire   179-  cites 
liw:ias  of  it.     Br.  Annuity,  pi.  53.  cites  21  H.  7.  16.  ioE.4.io- 

4.  J.  S.  had  an  annuity  granted  him  for  life  pro  exercitio  officii 
fenefchalli^  and  brought  a  writ  of  annuity,  wherein  he  got  judgment^ 

2ni  for  arrears  due  afterwards  he  brought  a  fcire  facias  upon  the 
judgment ;  the  defendant  pleaded^  that  pending  the  writ  the  plaintiff 
was  requefted  to  hold  a  courty  ^c.  and  refufed^  without  anfwering 
to  the  arrears  incurred  before  the  fci.  fa.  brought,  and  all  the 
juftices  and  clerks  held  the  plea  good.  D.  277.  pi.  28.  Trin.  23 
^liz.  Anon. 


(K)     Judgment 


5«S  aawiitj. 


(K)     Judgment.      Remedy  for  Arrears  incurred 

after  a  Judgment. 

Br.  Execu-  1.   \X7  HERE  a  man  has  annuity  for  life^^  and  brings  writ  of 
tion,  pi.  34.  ▼  V     annuity,  and  recovers  and  dies^  his  executors  &all  not  have 

l^Br.  Scire  ^^^^^  facias  of  the  annuity  to  recover  the  annuity,  for  this  is  deter*' 

Facias,  pL  mined  by  the  death  of  the  teftator,  but  they  may  have  fci.  £l  to 

75.  cites  recover  the  arrears  recovered  by  the  firft  judgment  in  the  firft  ac- 

sicTciied  ^^"*    ^^*  Annuity,  pi.  17.  cites  11  H.  4.  34* 

F.  N.  B.  151.  (C)  in  the  new  notes  there  (a)  accordingly,  but  that  for  the  arrears  iaoBred  after 
the  judgment  the  executor  tball  have  a  writ  of  debt  and  not  a  fci.  fa. 

Br.  Execu-       2.  If  a  man  has  annuity  for  life  and  20  years  overj  and  be  n* 

*i°"'  s^c^*  covers  in  writ  of  annuity  and  dies,  his  executors  Jhail  not  have/are 
•Br.   facias  to  recover  the  annuity  during  the  term^  ^SL^^  firft  judgment 


Scire  Fa-     was  given  of  the  franktenement,  and  not  of  the  term,  thcrrfbfc  they 

cias,  pl-  75-  fhall  have  fcire  facias  of  the  arrears  adiudged^  and  writ  ofanmitt 
cites  s.c.        ^  ,  /      .•>//.  T  •'1     t    n       •   •      "^  T?     A         '^       1^        •* 

— F.N.B.  of  the  annuity  ttfelf  by  the  belt  opinion.    Jof,  Amiuity,  pL  17.  cites 

152.  (C)in  II  H.  4.  34, 

the  new 

cotes  there  (a)  cites  S.  C  and  tbnt  it  K'^as  held  by  Hort,  and  Thim.  againft  the  opinion  of  Haokf. 
that  ill  fuch  cafe  the  executor  fhall  have  a  fci.  fa.  always  during  the  term  ;  becaufe  they  have  the 
cftate  continuing  in  them  Uuriiig  t'^e  term  ;  but  fays  quaire  of  an  annuity  after  the  grant  deter- 
mined, and  cites  9  H.  6.  1 6.  And  if  one  recovers  in  an  annuity,  and  the  annuity  is  after  in  arrevi 
and  then  he  dies,  his  executors  (hall  not  have  a  fci.  fa.  but  debt,  and  Cites  1 1  H.  6.  38. 

After  judg-  2.  If  a  man  has  an  annuity  by  deed  or  prefcription^  and  he  bringi 
mfity  Mice'  ^  ^"^  of  annuity  and  has  judgment,  be  mail  never  afterwards  have 
i!ad,  a  fci.  another  writ  of  annuity  as  long  as  that  judgment  ftands  in  force, 
fa.  (hail  if-  though  the  annuity  be  of  inheritance^  but  iball  have  2,  fci.  h,  bc- 
t^hUjudg-  caufe  the  matter  of  the  fpecialty  or  prcfcription  is  altered  by  die 
mcnc  only    judgment  into  a  thing  of  a  higher  nature.     6  Rep.  45.  a.  cites  jj 

for  the  ar-    H.  0.  I3.  b. 
rearages  in- 
curred before,  and  the  plaintiff  (hall,  by  this  fcire  facias,  rectver  tbt  arrears  itKumJ ^tmSr^tk  ttrit; 
hut  if  the  annuity  be  dttermnrd,  (becaufe  the  fcire  facias  is  in  the  place  of  the  writ  of  annuity)  aL. 
though  the  arrears  were  due  before  the  fcire  facias  was  brought,  yet  the  fcire  facias  does  nu  He, 
but  dchi  only,    Jenk.  31.  pi.  98. 

For  more  of  Annuity  in  general.  See  Con&itiOII)  USttt)  9Cltf] 

and  other  proper  Titles^ 
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ts^s 


:ajipeai. 


(A)     Appeal  of  Murder,     Who  fhall  have  it.  y*^^«^ 
The  Wife.     Not  other  Feme.  foi^!  and 


I.    9  H.  3. 


efpecially 
by  Trebf 


[.  cap.  34,     ATO  manjhall  be  taken  or  imprifmed  upon  Ch.j.thar 
.      ^    the  appeal  of  a  woman  for  tie  death  of  »"  appeal 
any  other  than  of  her  hujband.  wngeftS" 

cHlious  profecncion,  and  therefore  defervecl  no  encouragement ;  on  'which  occa- 
fiDu  Holt,  with  great  veheroency  and  zeal  faid,  that  he  wondered  any  Englishman     f    ^nf\'\ 
ihoulil  brand  an  appeal  with  the  name  of  an  odious  profecution ;  that  for  his  part  he     L   Jt  J 

\o*  ked  upon  it  to  be  a  noble  prolecutioo,  and  a  true  badge  of  Englifli  liberties,  and 
referred  to  the  ftatute  of  Gloucefter,  and  the  comment  thereupon  in  2  inft.   12  Mod.  375.  Pafch. 
la  \V.  3.  in  cafe  of  Stout  and  Fowler. 

For  this  word  Appeal  fee  Litt.  f.  500.  and  Co.  Litt.  287.  K— At  the  common  law,  before  thit 
ilatute,  a  woman  as  well  as  a  man  might  have  had  an  apj^eal  of  death  of  any  of -her  anceftors,  aad 
therefore  the  Jon  of  a  woman  (hall  at  this  day  have  an  appeal,  if  he  be  heir  at  the  death  of  the  ao- 
ceilor,  for  the  fon  is  not  difabled,  but  the  mother  only,  for  the  llatute  fays^  Propter  appellum  £»- 
minx.    2  Infl.  68. 

Flcta  fays,  F«mina  autem  de  moite  viri  fui  iraer  Brachiafua  interfeSi^  &  non  aliter  poterit  appel- 
lare,  and  therewith  agree  the  Mirror,  Britton  and  EnvS^on.    2  Inft.  68.  2  InSL  3x7.  3X7« 

S.  F.  cites  Bra<ilon  and  Britton.  St.  P.C.  58.  b.  S.  P. 

By  inter  brachia  in  thefe  ancient  authors,  is  undujlriod  the  wife,  which  the  dead  had  lawfully  in 
poflefiion  at  his  death,  for  (he  muft  be  his  wife  both  of  right  and  in  ffoffeffion,  for  in  an  appeal  unftix 

Mcouph  in  loyal  matrimony  is  good  plea,     z  Inil.  68. 2  Inft.  317.  S.  P.  and  that  there  mult  be 

no  /fivwf*.— — St.  P.  C.  59.  a.  Kc  unque  accouple,  &c.  is  a  good  plea  in  bar.  S.  P»  accordingly^ 
Br.  Appeal,  pi.  17,  cites  5c  E.  3.  15.-2  Hawk.  PI.  C.  164.  f.  36.  fays,  that  if  the  meaning  of 
(inter  brachia)  be  according  to  Sir  Edw.  Coke,  it  feems  at  leafl  to  follow,  that  if  the  hufband  were 
divorced  from  the  wife  at  his  death,  though  by  a, voidable  fentence  (he  cannot  maintain  an  appeal, 
yet  it  is  generally  holden,  that  a  wife  who  has  eloped  from  her  hufband  may  have  an  appe^  of  his 
death;  and.  Stamford  feems  to  underftand  (inter  brachia)  to  be,  that  the  wife  ought  to  have  had 
the  deceafed  in  her  view,  and  to  have  been  prcfent  at  his  death,  which  is  moft  certainly  not  neceC 
'  fary  at  this  day. 

The  judges  arc  fo  far  bound  to  take  notice  of  tbis  flatute^  that  if  a  woman  brings  an  appeal  of  death  of 
her  father,  or  of  any  other  befides  her  hufbind,  they  ought  ex  officio  to  abate  it,  though  the  defen- 
dant takes  no  exception  to  it.     z  Hawk.  PI.  C.  166.  cap.  23.  f.  42. f  itzh.  OfiLce  del  Court, 

pi.  7,  cites  Pafch.  10  £.  4.  7, 

2.  If  a  man  be  killed  who  has  no  feme  nor  fon,  and  his  daughter,  Co.  Litt.  25. 
fitter,  or  othgr  coufm,  who  is  zfeme^  is  his  heir^  and  he  has  an  un-  ' 
cle  or  other  male  coufin   who  is  not  heir^  but  of  the  kin^  £he  fliall 

not  have  appeal ;  for  the  ftatute  of  Magna  Chartay  cap.  34.  is, 
that  none  fhall  be  taken  by  appeal  of  a  feme,  unlefs  of  the  death  of 
ber  hufband,  and  therefore  the  appeal  is  loft,  Br.  Appeal,  pi.  68« 
cites  27  Aff.  25. 

3.  A  fefne  Jhall  have  appeal  where  Jhe  Jhall  not  have  dower^  as  St, P.C.  59. 
where  Ihe  elopes  from  her  baron,  Br,  Appeal,  pi.  17.  cites  50  E,  3.  (C)S.p.ac- 
I  J.  p«r  Ingleby,  ^-^^^^^ 

fays,  that  there  muft  be  noelopement.— —  2  Hawk.  PI.  C.  164.  f.  37.  cap.  23.  fayfi  it  is  faid  fhe 
may  have  it ;  for  by  the  common  law  Ihe  might  have  both  dower  and  appeal,  and  that  the  Hm. 
W.  2.  cap.  34.  which  takes  dower  from  her,  leaves  the  appeal  as  before.— Co.  Litt.  33.  b.  fays 
U  is  no  bar  of  tlie  appeal,  and  that  for  the  reafon  here  mentioned  by  Hawkins. 

4.  If 
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If  (he  has         4.  If  a  feme  brings  appeal  of  the  death  of  her  baron,  and  eon^ 

judgment  ^j^s  the  defendant^  and  iakei  another  baron  before  execution^  if  the 

rain(?\he'  defendant  gets  charter  of  pardon^  this  ihall  not  be  allowed  before  the 

tlefendanr,  baron  and  feme  are  warned,  and  the  feme  fhall  have  execution  noC« 

if  after  (he  withftaiiding  the  coverture,  per  Skrenc;  but  per  Gafcoign  Ch.  J. 

i»nd^  *me  ^^  ^^  ^^^  ^^>  ^*^^  ^^  ^^"^®  ^^  difabled  herfelf  by  the  taking  of  die 

€an  Mvtr  2d  baron,  and  by  the  jufticcs  of  B.  R.  M.  2.  M*  i.  ihe  £all  lofe 

havt  execu-  her  appeal  by  taking  of  the  2d  baron ;  for  the  caufe  of  appeal  is, 

a"ainfthfiTi^  ^^^^         wants  her  baron,  therefore  when  (he  has  another  baron 

2  Inil.  69.  *  the  caufe  ceafes,  and  ceffante  caufa  cejfet  effeSius^  and  the  fanas  it 

—1  Hawk/  feems  of  the  execution  of  the  appellee.    Br.  Appeal,  pi.  148.  cites 

PLC.  164.  ,iH.4.  48. 

cap.  23.  ^    ^ 

f.  1%  S.  P.  but  fays  it  feems  clear,  that  in  fuch  cafe  the  appellee  fball  not  be  difcharged  without 
the  king*s  pardon,  and  that  he  does  not  find  it  fettled  whr.t  ought  to  be  done  with  the  appellee  in 
this  cafe  \  but  it  feems  certain,  that  the  kiiif;  cannot  proceed  ng<iin{l  him  by  way  of  indidment, 
becaufe  he  is  attainted  already ;  and  therefore  it  may  be  properly  argued,  that  the  court  mav  award 
cxecotion  of  him  ex  othcio,  or  at  leati  at  the  demand  of  the  king  ;  for  otheru'ife  he  would  fave 
his  life  by  reafon  of  the  ^taindcr  by  which  he  is  adjudged  to  lofe  it. 

r  r  27  1        S*  V  ^  ^^^^  ^^^  ^^^  ^^  authority  kills  the  party  adjudged  to  he 

hanged^  it  is  felony,  and  the  feme  fhall  have  appeal  \  for  it  is  w 

Br.  Appeal,  fuch  corruption  of  blood  hy  the  attainder  between  the  party  and  his 

pl.131. cites  J.  •      •       I    ,  •'  7      '  T    r  •       f     •  c         I-        I      •      n     It 

S  Ail".  3.      /''»'  ^J  't  IS  between  the  party  and  his  heir ;  for  nie  heir  mail  not 
s.  p.—.^      have  appeal ;  qucd  nota  diveriitatem  by  the  beft  opinion^  but  it  was . 
bind  b^a[l   "^  adjudged.     Br.  Appeal,  pi.  5.  cites  35  H.  6.  57,  58. 

tainted  of  trcafon,  &c.  and  any  pcrfon  kills  him,  t!ie  wife  lliall  have  nn  appeal.  Co.  Lilt.  3^  b. 
—  3  Inft.  21 5-  (a)  S-  P*  f(  r  notwithftanding  the  att.-inder  he  reir.ains  her  huibjud,  and  his  buJf 
i»4K)t  forfeited  to  the  king,  but  till  execution,  remains  his  own. 

S-  p.  and  fo  6.  If  a  man  is  conviSfed  of  felony^  and  adjudged  ta  death  j  and  the 
IS'b^h^^  £^f/r  kills  him  with  hisfwordy  his  feme  fliall  have  appeal,  and  the 
ireafon,  yet  attainder  of  the  baron  no  difabiUty  to  the  feme.     Br.  Nonability, 

if  he  be         pi.  43.   cites  35  H.  6.   57,  58. 

Ilain,  his 

wife  (hall  have  an  appcM,  for  notwithibnding  the  attainder  he  was  Vir  fuus,  but  the  heir  canaoc 

have  an  appeal,  for  the  blood  is  conupttd  between  them.    2  Inlt.  69. 

But  no  one  except  the  wile  can  bring  an  appeal  of  the  \iearh  m  Inch  cafe,  becaufe  in  thiscsfe, 
and  liktwife  in  tne  cafe*  of  trejfon,  he  can  have  no  heir.     2  Hawk.  PL  C.  165.  cap  25.  f-40* 

7.  Appeal  by  a  feme  grofsly  enfeint^  of  the  death  of  her  hufband, 

and  the  defendaut  was  attainted  at  the  fuit  of  the  feme,  and  the  ef* 

pearance  ofthefenie  recorded  for  all  the  term.     Br.  Appeal,  pi.  IJI. 

cites  11  £.4.  72. 

Jenk.  137.^        8.  It  is  a  queftion,  Mz  feme  file  brings  appeal  as  fhc  ought, /m/;^ 

Lcordmg-     continues  till  the  defendant  be  outlawed^  and  the  fe^ne  takes  baroit, 

\y,    ,  whether  (he  may  dernand  execution.     But  per  Brian  and  Huiicy, 

{he  may  demand  execution.     £r.  Appeal,  pi.  xi2.  cites  21  £.4 

72. 
*S.P.  Br.        9.  Note,  if  a  feme  who  has  title  of  appeal  of  the  death  c{  her 

Appeji,  pi.  hufband  takes  other  hifiandy  ^le  and  the  feme  (hall  not  have  appeal; 

21  r'^i"'.  ^^^  ^^^  ^"^'"^^  ought  to  have  it  folc,  and  fo  *  the  appeal deUrmirA\ 

— si.PC.  and  the  real'on  is  becaufe  the  feme  not  having  a  huiband  is  not  k) 

5^.  (B)S.P-  well  able  to  live,  and  tlicrefore  when  Oie  has  anotlier  baron  the 

2dmai[Ha-e  ^PP*^^  *^  deiermined.     Br.  Appeal,  pi.  109.  cites  I  &!.  I. 

!ici  a;)i  cal  is  ;^(.iir  n'-tvk  thRantii'i^^  tit  2d  baicu  dieswlfhin  th&  jear  auU  day  «f  lb-  fiirt  I'<5J''* 
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cjtcs  Trin*  «o  H.  6.  46,  ■  ■»  Inft.  68,  69.  S.  P.  accordingly;  for  (he  mud  before  any  appeal 
broaghc  continue  fz.mina  viri  fui,  upon  whofe  death  (he  brings  lh«  appeal.  a  Hawk,  Pt  C. 
164.  cap.  23.  f.  ^S.  S.  P.  for  being  given  her  only  from  \  regard  to  her  widowhood,  ii  caauoC  bat 
Ceafe  when  tliac  determines,  and  beiu'  oucc  barred  it  is  barred  for  ever. 


(B)    Appeal  of  Murder.    Who  (hall  have  it.    The 

heir. 

I,   npHE  hfir  of  him  who  dies  outlawed  (hall  not  have  appeal.  But  this 
A    Br.  Appeal,  pi.  116.  cites  2E.  3.  Fitzh.  Coron.  40.  amUwr^^f 

fit^frft  which  is  corruption  of  blood.     Ibid.—- S.  P.  Br.  Appeal,  pi.  131.  cites  2  Aff.  3.         Br. 
Corone,  pi.  67.  cites  2  AflT.  3.  that  where  A,  being  outlawed  of  felony  was  killed  by  J.  S.  yet  J.  S. 
was  airaigned  of  it :  and  Brooke  faid,  but  feeelfewbere  chat  the  heir  Ihali  not  have  appeal  by  teti^ 
fOD  of  the  corruption  of  bhotL 

2.  In  appeal,  if  a  man  be  killed  who  has  no  feme  nor  fon,  and 
his  daughter,  fiftcr,  or  other  coufm,  who  is  2ife?ne^  is  his  heir^  and 
he  has  an  uncle  or  other  male  coufin^  who  is  not  heir  hut  of  the  kin^ 
(he  (hall  not  have  appeal ;  for  the  ftatute  of  Magna  Charta  34.  is 

that  none  Ihall  be  taken  by  appeal  of  feme  but  of  the  death  of  hsr  f  C28  1 
hufband,  and  therefore  the  appeal  is  loft.    Br.  Appeal,  pL  68.  cites 
27  Aff.  25. 

3.  The  hufband  was  killed,  and  afterwards  the  wife  died  within  St.  p.c.  59. 

the  year.     The  heir  (hall  not  have  appeal,  becaufe.  tlie  appeal  was  ^;(E)S.i** 

once  given  t©  the  wife,  fo  that  the  a£^ion  was  once  out  of  the  zoh.  6?46. 

blood,  and  therefore  cannot  be  given  to  the  blood  again.     Keilw.  by  Fortef- 

120.  a.  pi.  65.  Cafus  incerti  temporis.  cue  and 

*^        -^  ^  Newton, 

though  (he  tlied  before  any  iippewl  c«mmenced.— 2  Hawk.  PLC.  164.  cap.  ij.  f.  39,  S. P.  and 
cites  S.  C.  * 

4.  If  a  man  has  a^ion  of  appeal  of  the  death  of  a  man  and  dies  Appeal  of 
within  the  year^  and  the  fuit  defcends  to  feveral  one  after  another  ^^^^  ^^ , 
within  the  year^  there  tlie  lajl  ta  zuhom  it  defcends  fhall  have  the  ap^  phntiff  *diui 
peal  notwithftanding  the  death  of  the  others  to  who|^  it  was  ftrft  ^fte^'tfx  dt^ 
given.  Per  Thirn.  quod  curia  conceffit.  But  Gafcoigne  Ch.  J.  P'*^'^y^'^'\^ 
held  ftrongly  contra.  And  Brooke  fays  it  feems  the  law  Is  with  X.^^^^a/,'* 
him.     Br.  Appeal,  pi.  30.  cites  11  H.  4.  11.  and  by 

Judgment 
tlie  ^p.irdon  of  the  kin^  granted  to  the  defendant  was  a/lTWed  upon  the  dtaih  rtiurmd  in  afireficiat 
againu  the  plaintiff -u-j-'Awf/^/if  other  fl  :  facias  nguirtjl  the  heir  of  the  pUmtiff\  for  the  appeal  is  given 
to  the  heir  of  the  dece^fed  onlv,  and  it  is  afiion  pofmaly  which  dies  with  the  perfon.  But  per 
Grevily  Mordant,  and  Wood,  fcire  fac^/ts  fhall  iffue  againil  the  heir  of  the  plaintiff,  for  the  heir 
ihalL  have  appeal  within  the  year  if  he  vjis  not  been  nonfuited,  nor  relcafed  the  appeal,  for  tvithin 
the  year  it  fhall  liefcend  from  bfir  to  h:iv  i^it  was  to  20  birs,  for  it  is  a  f|>ccial  punifhment  given  to  the 
%Iood,  and  the  execution  fhall  enfue  tsie  original,  and  therefore  when  he  is  outlawed,  nothing  reds 
but  to  make  execution,  and  therefore  if  iht  plai*itiff' (fit t  before  execuiiMths  hdr  J/jaN  b.:v^  it,  and  fo 
fcire  facias  (ball  iffue  to  warn  the  heir.  But  jicr  Conflablc,  Kehle,  and  others  e  cvitr^y  and  that  in 
the  time  of  R.  3.  it  w.^s  adjudged  that  fcire  facias  (hall  not  iflue  againft  the  heir,  and  thu  it  Is  only 
a  perfonal  adlion  which  dies  with  the  perfon,  and  therefore  if  he  to  whom  it  is  given  dies  within 
the  year,  it  (hall  not  defcend  to  the  heir.     Br.  Appeal,  pi.  S8.  cites  9  H.  7.  5. 

•  S.  P.  Br.  Appeal,  pi.  141.  cites  3S  H.  6.  13.— —Ibid.  pi.  144.  cites  9  H.  7.  5.  S.  P. ^nd 

therefore  per  Vavifor,  if  a  man  brings  appeal  and  is  rofifuitrd,  or  difs  witbm  a  year  o>-  afte',  the  heir 

iballnot  have  appeal,  and  conftable  to  the  fame  intent  ftrongly.     Ibid. fenk.  182.  pi.  -:o.  citeg 

S.  C.  and  S.  P.  and  that  the  fning  a  fcire  facias  againft  the  heir  would  he  in  vain  j  for  the  iippeal 
which  was  once  begxm  dies  with  the  appellant,  and  does  not  defcend  ;  but  that  it  would  be  otMcr- 
Wife  if  it  had  not  been  begun,  for  there  it  defcends ;  by  the  judges  of  bothBeoches.— — >Ia  apreaV 

if 
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If  the  next  heir  cfies  after  the  appeal  brought,  the  appeal  is  loCl  j  per  Treby  Ch.  J.  Arf  .  i  Ld.]lifni* 
Rep.  434.  at  the  Top.  Hill.  lo  W.  3. 

But  they  agreed  chat  1 1  H.  6.  1 1  H.  4.  1 1.  is  thnt  if  the  father  bus  z  /m;,  mJ  is  lHhJ,  and  the  eU^ 
Joes  not  take  apptai  witbtn  the  year,  the  idfonjhall  have  a^ion ;  for  he  has  it  as  i^oK^ute  hdr  totUf^ 
ihcr,  andiiot  as  heir  to  the  elded  fon.  But  fuere  inde;  for  he  was  not  immediate  htrir,  but  be  Deed 
Slot  make  mention  now  of  the  elder  brother.  Br.  Appeal,  pL  S8.  cites  9  H.  7.  5— St.  P.C. 
59.  b.  (K)  S.  P.  cites  Trio.  20  H.  6.  46. 

Contra  where  there  is  grand-f other yf^^tixr^ and  (on.  and  the  frand-faltbcr  is  killed^  and  Xht  fathft  tStt, 
the  fon  (hall  make  mention  of  the  father ;  and  Vavifor  agreed  with  Keble  and  Conftable,  aiid  de- 
nicd  all  that  GrevLll  and  the  others  faid,  and  that  the  appeal  is  not  anceftrel,  nor  can  it  defcenU ;  and 
after  judgment  was  given  by  advice  of  all  the  court,  that  the  pardon  Ihall  be  allowed,  and  ihe  dr- 
fendoHt  went  juit  wUbout  fuing j\ire  facias  agcdnjl  the  heir*     Quod  noUU     Br.  AppejJ^  pL  SS.  dtcs^ 

H.  7-  5* 

•  S.P.  Br.  Appeal,  pi.  141.  cites  38  H.  6.  13, 

If  a  man  is  outlamed  in  affp-a/,  and  the  piuintiffJhs,  his  *  heir  (hall  not  hare  execution ;  percw. 
»  For  if  the  heir  commences  the  appeal  and  counts^  aud  after  dies,  his  heir  (ball  never  have  appcalf 
Dor  no  other ;  but  if  the  heir,  after  the  death  of  his  ancellor  who  is  killed,  diesy  and  cannot  appal, 
Athcre  the  heir  of  the  heir  ihall  have  appeaL    Br.  Appeal,  pi.  156.  cites  16  H.  7.  15. 

*  Bi*.  Appeal,  pi.  144.  cites  9  11.  7.  ^.  S.  P. 

If  an  appeal  be  commenced  by  an  heir  who  dies,  Lirginv  the  writ,  it  feems  to  be  agreed  by  ahaofi  all 
the  boolu,  that  no  other  heir  can  afterv^rds  procc^  nl  fuch  appeal,  or  commence  a  new  onf,be- 
caufe  it  is&petfonala^Iian  ^tven  to  the  heir  in  refpedl  of  his  immediate  relation  to  the  perfon  killed, 
at  the  time  of  his  death,  and  like  other  perfonnl  acF^ions  fhall  die  with  him ;  but  fcmt  have  Kdd, 
that  if  the  fit Jl  heir  diu  with'tntbe  year  and  the  day  wtifj/ut  commencing ein  appeal^  the  next  heir  my  brinf 
one,  but  this  is  doubted  by  others,  and  the  generality  of  books  feem  to  favour  the  coRirary  opimoo, 
as  more  agreeable  to  the  general  tenor  of  the  law  in  relation  to  appeal,  which  in  no  cafe,  as  the  Ser- 
jeant fays  he  knows  of,  will  fufler  the  right  of  bringing  an  appeal  to  be  traniferredfrom  wtteamikr, 
and  compares  it  to  the  crj'e  of  a  wife  dying  within  tho  year  and  day  in  whom  the  ngkt  of  appeal  ii 
▼efted,  no  heir  (hall  have  appeal ;  but  that  it  is  held  by  Sir  Matr.  Hale,  [Hale*i  PI.  C.  i32.j  ad 
fome  others,  that  if  the  firft  heir  gets  judgment  in  appeal  of  death  and  dies,-his  heir  may  baveexe* 
cution.  But  that  Stamford  [St.  P.  C.  59.  b.  (I)  cites  Trin.  16  H.  7. 15.]  doubts  this,  and  fecmi 
contrary  to  many  of  the  old  books,  and  not  eafily  retoncileable  with  the  reafbn  of  the  calV^aiboTe- 
mentioned.  But  whether  in  this  cafe  the  court  may  not  award  execution  either  ex  officio,  or  at 
the  demand  of  the  king,  may  deferve  to  be  confidered.    Alfo  if  a  perfon  killed  ho 

[C  9  O    1     ^  '^^'^  ^  ^^^  death,  and  fto  ijfue  ifUe  d»ught»ty  and  all  thfe  djMghters  dU  witiim  the  year 
i^y   J     and  day,  it  may  reafonably  be  artrued,  that  the  heir  male  may  have  appeal,  becanfe 
the  rifrht  of  bringing  one  never  vjicd  in  any  other  before ;  but  fays  he  docs  not  fiod 
this  cafe  in  any  of  the  books,    a  Hawk.  PI.  C.  1C5, 166.  cap.  S3,  f.  41. 

S.C.  cited  ^  <j,  Perne  has  ijfut  a  fon  who  h  murderedy  and  has  no  hiir  tfiht 
a^blllll-  P^^^  of  his  fathers  the  queftion  was.  Whether  the  und€  oftbef»t 
li  the  ap-  of  the  mother  (hall  have  appeal  or  not.  Billing  Ch.  J.  Needham 
jpeilantbe     and  Choke  J.  faid  that  the  appeal  does  not  he  becaufe  he  con* 

l^^hhl'de.  ^^y^  ^y  ^"^^>  ^^  ^^^  ^y  ^^^  ftatuto  of  Altgna  Cbarta  34.  a 
fives  through  feme  fhall  not  have  appeal  but  of  the  death  oJF  her  baron.  But 
/«•*/«  he  Brian,  Neal,  Littletoii,  and  the  Chief  Baron  e  contra,  and  that  Ae- 
the  ao^^a?  ""^^^  ^^^  ^^2ive  appeal  of  the  death  of  his  nephew,  and  yet  the  fe- 
Hale's  PI.  ^^^f  by  whom  he  made  his  conveyance,  Ihall  not  have  a{^>eal  of  the 
C.  iSi.iS^  death  of  his  fon  no  more  than  the  mother  of  the  (od.  BBlinge 
"66  ?a^^'  '^'^  *^^  '^  ^*  ^^  alike,  for  the  father  is  able  to  have  appeal  oPthc 
43.  S.  42.  death  of  his  anceftor,  contra  of  a  feme,  and  therefore  here  becaufe 
l^ys  it  feems  the  mefiie  in  the  conveyance  was  di(abled  die  appeal  does  not  Ik, 
to  be  the  jmj  g,  adjudged  H.  20  H.  6.  43.  tit.  Coron.  in  Fitzh.  o.  trtiere 
^&  gran^athir,  lather  and  fon  weref  and  the  mother  died,  a  Im  k\M 
dfly,t?iat  the  grandfather^  liicfon  fhall  not  have  appeal^  becaufe  he  ccnveyei 
**i*^*'f  h«  ^^  ^^'  mother  vfho  is  a  feme,  and  never  could  have  had  a|^eal,  qnod" 
dec^fed  "O^  ^y  SL^^^d,  and  there  it  is  faid  that  *  appeal  fhall  not  defcend^  for 
who  derives  he  upon  whom  it  firft  falls  fhall  have  it,  but  if  he  dies,  his  heir 
itirou^T^     fljall  not  have  it.    Br.  Appeal,  pi.  104.  cites  17  E.  4.  1. 

female  may  have  an  appeal^  As  the  uncle  being  heir  on  the  part  of  the  mother,  or  the  graDdfttt 
Vf  a  daughtei'  ftC    And  yet  0e  mother  in  the  firft  cafe^  and  the  daughter  in  the  ad  coaM  have 


herd  no  appeal  $  for  fince  Vy  tfie  common  law  fuch  TAother»  and  daughter  had  not  onlf  teh- 
a  right  to  briag  foch  appeal  bn^  alfo  to  have  foch  right  derived  through  them  ti>  oCbeiVv 
it  feems  hard  to  conftrue  the  llatute  by  depriving  them  of  the  former  to  cake  from  them  tiM 
o^er  aifo,  efpeciallf  coniidering  that  an  heir  male,  who  derives  bis  blood  through  femaleSt 
feems  no  «ray  lefs  worthy  to  bring  an  appeal  than  if  had  derived  it  through  males  ;  and  vU 
fl-atutes  made  in  abridgment  of  any  right  uf  the  fubjedl  ought  to  b«  cooftrued  iUid.lyv— ^  S*  P. 
Br.  Appeal,  pL  141.  cites  5S  H.  6.  13. 

6.  Appeal  was  brought  by  the/on  againji  his  father^  of  the  death  ^.  ^t.  PL  C- 
the  mat  her  of  the  plaintiffs  and  held  good,  for  he  is  heir  to  the  mo-  ci^is\.c^ 
ther,  for  appeal  lies  as  well  of  the  death  of  a  woman  as  of  uie  So  if  ths 
death  of  a  man,     Br.  Appeal,  pi.  106,  cites  18  £.  4.  i.  *Bme  kiift 

the  barooy 
their  fon  fhall  have  the  appeal  a^ninjlhis  mother,  for  he  is  heir  to  the  father  who  is  dead.    Cjuod 
nota.     Br.  Appeal,  pi.  io6.  cites  18  E.  4.  i.— St.  P.  C.  59.  a.  (D)  S.  P.'^.\v»mafipoi/jied%er 
hujkind^  which  IS  treafoft  by  the  ftatute  31  H.  8.  the  heir  brought  an  appeal  of  murder  againft  his  - 
mother;  bat  the  reporter  fays  that  the  opinion  of  the  juftic<JS  was  (Utaitdivit)   that  the  appeal 

was  not  maintainable.     D.  50.  pi.  4.  5.  Mich.  3  ^  H.  8.  Saccorob's  cafe. D.  90.  a.  pi.  4  in 

morg.  fays  tlie  reafon  feems  »  the  remarker  thinks,  not  becaufe  the  treaf on  extinguiihes  tha ' 
murder  [as  mentioned  in  the  principal  cafe  J  but  ho  intends  that  the  kin;  at  his  eIc6HoA  tasof 
indidt  her  of  murder  or  tre.'^fon  ;  but  that  the  reafon  is,  that  the  life  of  a  man  (hall  be  pnt 
bnt  once  in  jeopardy,  and  the  king  being  intitled  by  matter  of  a  more  high  nature,  his 
remedy  ftiaU  not  be  obflni^ted  by  the  fait  of  the  party.— 2  Hawk.  Pl.  C.  165,  cajx  13.  S.  39- 
lays  it  the  petit  treafon  be  pardoned  by  the  parliament,  it  feems  that  the  heir  c.in  bring  no 
appeal  ;  for  he  cannot  bring  it  for  the  murder  only  becaufe  the  petit  treafon  incluilcs  murder, 
and   moie,  and  that   being  the  greater  drowns  the  lefs,  and  therefore  the   pnrdnn  of  that 

feems  to  pardon  the  murder  alfo. S.  P.  and  the  appeal  was  held  maintainable,  and  the 

woman  was  burnt.  Jo.  425.pl.  10.  Hill.  14  Car.  B.  R.  Pigott,  v.  Pig^^ott.  ■  ■■■  ■  Cro.  C  53r. 
pl.  10.  S.  C.  adjudged  accordingly.-^— — S.  C.  cited,  by  Holt^  Ch.  J.  accordingly,  6  Mod.  217, 
Trin.  3.  Ann.  B.  R. 

7.  There  were  3  hrothersy  and  the  middle  brother  was  killed^  the  Staundf.  Pl. 
eld^Ji  diedtvithin  the  year^  and  no  appeal  hroughty  the  queftion  was  j-J^  i^cap  8. 
whether  the  younger  brother  (hould  have  an  appeal,  it  was  not  re-  fays  that  in 
folved.     Dyer  69.  pl.  31.  Pafch.  5E.6.  Bell  v.  Crakenthorpe.  fuch  cafe 

beiftg  once  attached  in  the  elder  brother  is  now  gone  for  ever. 

8.  If  the  lord  kills  his  villain  his  fon  and  heir  fhall  have  an  ap-  T  r  ^^o  1 
peaL    Co.  Litt.  139.  b.  .st-PCsi 

a.  (B)  S.  P.  accordingly. 

9.  If  there  be  no  wife  of  the  perfcrt  killed^  then  the  next  heir  at  Hale's  Pl. 
the  common  law  fliall  have  the  appeal,  if  fuch  heir  be  jnaley  but  if  ^'p^^ 
fuch  heir  be  a  female  as  daughter,  &c.  (he  fhall  not  have  it,  nor  in  Every  fuch 
fuch  cafe  fhall  any  heir  male,  and  therefore  the  youngeft  fon  in  appellant 
Borough-Englifli  Ihall  pot  have  the  appeal  thotigh  he  be  in-  muftbeheir 
heritable  to  the  land.     St.  P.  C.  59.  b.  (F)  cap.  8.  .    fhc  jc-  '"^ 

ceafetf  by  the  courfe  of  the  common  law,  uolefs  the  heir  general  bad  bimfelf  a  (hare  in 
the  guilt  in  whieh  cafo  the  next  heir  (hall  have  appeal  againft  him.  a  Hawk.  Pl.  C.  165, 
cap.  23.  S.40.  ■      ■  St.  P.O.  60.  a.  (B)  S.  P.  cites  Fitzh.  Corone459.  ^ 

10.  If  the  eldejt  fon  after  title  of  appeal  accrued  to  him  difMes  «  Hawk. 
himfelf  as  by  attainder  of  felony  .  or  the  like,  fo  that  by  fuch  difabt-  ^^  ^'^  *^|' 
lity  he  fhall  not  have  appeal,  jtt  the  2d  fon  fhall  not  have  it,     St.  ^ofia,ys 
P.C.  60.  a.  (AJ  cites  Fitzh.  Corone  235,  and  322.  and  fays  that  that  neither 
the  law  is  the  fame  if  the  difability  be  in  the  life  of  the  anceftor  ^^  *^'^*J? 

V      •     1  .11    1    fl  ^  noryoiuig-      • 

who  is  killed,  &C.  ^  eft  fon  (hall 

have  it,  the.  one  by  reafon  of  the  attsinder^  nor  the  other  becaufe  he  cannot  be  heir  to  his  father 
wlule  be  has- an  elder  Broiberi  who,  though  he  be  looked  upon  as  dead  in  law  to  limine  pur- 

pofes^ 
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pofesy  yet  in  tnith  is  alive,  and  ca|)aY>1e  of  rorfcitlni^  all  privilej^es  belonging^  to  the  heir,  ihcogh 
not  of  taking  benefit  from  any  of  chem^  .ind  cites  Fitzh.  Corone  235.  bat  (ays  that  Fkth. 
Corone  '322.  (eems  contrary. 

•  [This  was  Hill.  13  H.  4.  where  the  eldcft  brother  was  a  monk  profefTed,  &c.    And  fo  a 

perfon  dead  in  law.} Hale's  PI.  C.  1S3.  fays  that  a  monk  (hall  have  no  appeal  nother  of  doth 

or  ocherwife.— — St.  P.  C.  60.  a.  (D)  S.  P.  accordingly. 

I  J.  An  hirmaphrodttiy  if  the  male  fex  be  predominant,  ihall  have 
an  appeal  of  death  as  heir,  but  if  the  female  fex  doth  exceed  the 
other,  no  appeal  doth  lie  for  her  as  heir.     2  Inft.  69. 
FXt2h.Co-         17..  A,  has  a  daughter^  his  heir  apparent^  this  daughter  hasabn, 
rone^%<.    Jhe  dies  in  her  father's  life-time^  then  A.  is  killed ,  this  fon  mall 
^"  R**!        have  an  appeal  of  the  death  of  his  grandfather ;  for  by  the  d«th 
of  his  mother  in  his  grandfather's  life-time  the  fon  is  the  imme- 
diate heir  to   him.     By  all  the  ferjeants  in  England.    Jcnt  6. 
pL  8. 
SLP.C.60.       13.  An  idioty  or  one  that  is  mutey  (hall  have  no  appeal  either  of 
a.(D)  S.P.    j^^^  ^j.  otherwife.     Hale's  PI.  C.  183. 
Fitzh.  Co-        14,  A  man  above  70  may  appeal,  but  no  battail  waged.    Hale's 

ronepl.385.    PI    /-.       o^ 
cites  Palch.   ^*-^-  '°3- 

15  E>  2.  where  the  defendant  pleaded  not  giiilty,  Prift  to  defend  by  his  body,  and  flunsr  his  grant- 
let  into  the  court;  whereupon  it  was  infilled  that  he  was  of  70  yeai-s  of  age  (nnd  fo  fee  that  bat- 
tail  lies  againU  a  man  of  fuch  age)  and  t'^e  plaintiff  imparled,  &c.  Scroop  bid  him  refufe  the 
gauntlet  then,  &c.  and  afterwards  the  plaintiff  was  no(^(uir'>d,  &c.— St.  P.  C.  60.  a.  (D)  cites  S.C. 
&  S.P.  accordingly  and  yet  fuch  age  (hall  ouft  tbe-det'endaat  of  Gager  of  Batuil,  Sec 


(C)    Appeal  of  Murder.    Who  (hall  have  it.   The 
Heir  an  Infant ;  and  Proceedings  in  fuch  Cafe. 

♦  S.P.  Br.  r.  JN  Appeal,  it  appeared  by  infpeiiion,  that  the  plaintiff*  was 
ri6^kes  ^'  within  age,  by  which  the  *  parol  demurred^  and  he  was  dr- 

M.  22  E.  3.  raigned  immediately  of  the  fame  death,  upon  indi^lmenty  and  tvas 
fctit.Co-      compelled  to  plead  to  ity  and  after  was  let  to  mairtprife  till  the  fait  ^ 

the  party  was  determined}  and  fo  fee  that  no  jury  was  Jwom  upon 
L  53^  J   ^*°*  immediately^  but  the* plea  recorded^  quod  nota.     Br.  Appeal, 

pi.  36.  cites  t  II  H.  4.  94.  and  H.  22  £.  3. 

ron.  30."— 

Raym.  483.  it  was  faid  and  [as  it  feems,  per  cur.]  that  before  the  21  E.  3.  23.  an  infant  codd  rwC 
bring  an  appeal,  and  that  they  find  no  precedent  of  an  appeal  brought  before  that  time,  bdt  thJt 
now  it  is  frequent.  _    f  Br.  Appeal,  pU  119.  cites  S.  C.  U  32A(r.  8. 

2.  In  appeal  by  an  infant  within  age,  the  defendant  prayed  (o  be 

difmifled  for  the  non-age,  and  the  juj/iices  faid  that  they  would  ex" 

amine  the  matter,  and  If  they  thought  that  the  appellant  is  guiltjy  ho 

Jhould  remain  in  ward  till  the  full  age  of  the  infent.     Br.  Appeal, 

pi.  105.  cites  17  E.  4.  2. 

Br.  Cover-       3.  I^ote  per  cur.  that  an  infant  may  have  appeal  of  murder,  and 

citcl's.  C.     ^^  ^^''  ^  h  guardian^  and  not  by  attorney y  and  th:;  appeal  y^'/<'  nst 

Anini'intof  Jlay  till  his  full  age^  as  heretofore.     Br.  Appeal,  pi.  2.  cites  27 

the«^*9        H.  8.    II. 

ytan  was 

admitted  per  Guardianum,  to  fuc  an  appeal  for  the  murder  of  bi<:  brother.    Mn.  ^fi.  pi  ^^ 

Hill.  39  EliZ.  Perry's  cafe Lat.  173.  Hill.  2  Car.  S.  •'.  ail'>iiued— —  An  infant  nwf 

have  appeal,  but  no  bactaii  waged,  and  adjudged  of  late  times  ilxax  ib«  paral  Ihall  not  detinir. 

Haiti 


Itale's  Pl.C.  iS^.    Sed  Quaere  i.  Hawk.  PI.  C.  i6t«  cap.  t^iS.  30.  fays  that  the  infanqr^ 

o.d  age,  or  tbs  imbecillity  of  the  plaintiff,  is  no  good  ohjedlion  againft  his  bringing  an  ap- 
peal;  chough  the  defendant  lofes  the  benefit  of  waging  battai!,  and  fo  puts  him  in  a  worftf 
condition  tlian  if  the  appeal  were  brought  by  one  capable  of  fighting ;  for  fince  the  defeodanc 
has  proper  means  for  his  acquittal,  by  putting  himfelf  upon  a  trial  by  his  country^  and  tho 
imbecillity  of  the  pi  ant  iff  is  whoUy  owing  (o  the  aA  ot  God^  and  no  way^  Vlfeas  Che  injury 
complaii^ed  of  by  him,  it  is  not  reafonable  he  Ihould  I'uffer  any  difadrantage  from  it.  And 
agreeably*  hereto  it  feems  fettled  of  late  times^ contrary  to  the  numerous  authorities  in  the  old 
hook^>  that  the  parol  ihall  not  demur  in  an  appeal  for  the  Doflage  oftlie  plaintt^ff;  yet  it  it 
ceitain  that  an  infant  mult  profecute  fnch  fait  by  guardian  ;  bin  though  the  guardian  be  fo 
necelTary  in  the  profccutinn  of  (uch  fit't,  yet  if  tlie  infant  corhes  into  couit,  and  fays  he  will 
relinqui(h  it,  notwithftanding  which  the  guardian  will  profecute  it«  the  court  may  in  dif« 
cretioa  difcharge  fuch  guardian,  and  afligii  another^  it  not  being  reafonable  that  an  infant  bo 
bound  to  continue  a  fuit  agaixift  his  vr\\l,  which  demaadt  nothing  but  revenge^  and  will  b« 
chargeable  to  hitn. 

4*  An  ififant  by  guardian  brought  appeal  of  the  death  of  his  bra»  ^-  ^-  cited 

ther  againit  the  lady  Farmer^  and   aftervirards  upon  'compofition  r^J„^co# 

made,  he  came  into  courts  and  difallowed  his  guardian^  after  which  555  and 

the  appellee  came  into  court,  and  pleaded  her  pardon  and  had  it.  i^>^-  55^- 

2  Roll.  Rep.  59.  Mich.  16  Jac.  B.  R.  Onlie's  cafe.  LTw^by"*^ 

Holt*  Ch.  J.  Pafch.  la  W.  3.  in  cafe  of  the  king  v.  Toler. 

5*  An  iniant'cannot  profecute  an  appeal  by  prochein  any^  though 
be  may  all  other  fuits,  but  he  can  do  it  only  by  guardian,  per 
Gould,  J.  Ld.  Raym.  Rep.  557.  Pafch.  12  W.  3.  in  cafe  of  tho 
King  V.  Toler. 

6.  A.  an  in&nt,  as  heir  to  B,  fued  an  appeal  of  murder  againft  ti  Mod. 
Tr*  and  C.  was  admitted  as  prochein  amy  to  A-     At  the  (&y  of  37*'  Stout 
the  return  the  court  was  movedj  that  the  Jheriff  might  rtturn  /i&^  s.c.Tstp. 
vjrtt^  who  faid  that  thi  infant  with  fome  relations  required  him  to  accordingly, 
deliver  the  wiit  hack  to  them,,  which  he  didy  and  that  it  was  ufual  fo  and  fays  that 
to  do,  for  an  infant  may  difavow  his  guardian  or  his  fuit;  but  pet  \^!^ 
Holt,  Ch.  J.  both  the  writ  and  fuit  are  fubje£l  to  the  direction  of  nrntiondtm 
the  guardian,  and  the  infant  can  no  more  difoofe  of  the  writ  than  '**  ^  ^ 
he  can  profecute  it,  'tis  true,  he  may  be  nonluited  either  before  or  blit  iTha/a? 
after  appearance,  but  then  the  appellee  mud  be  arraigned  at  the  fuit  tcrthe 

of  the  king  j  he  may  liJcewife  difavow  the  fuit,  and  then  the  court  '^^®»  *"** 
may  difcharge  the  guardian,  but  it  is  a  contempt  in  the  (herifF  to  ^^^  ** 
deliver  the  writ  back  witliout  any  authority,  and  he  was  fined  and  the  writ  ht 
committed,  though  the  clerk  in  court  offered  to  undertake  for  c^ofcthe 
the  fine.     The  reporter  fays  he  heard  that  the  Chancery  being  m^hlr'^for 
moved  for^  new  writ  of  appeal,  it  was  denied  upon  afolemn  hear-  his  guardian 
ing  before  Ld.^Keeper  Wright,  the  Matter  of  the  Rolls,  *Treby,  ^^on 
Ch.  J.  Pov^ll,  J.  and  Ward,  Ch.  B.  i  Salk.  176.    Pafch.  12  W.  "M^l 

BT%     f-r*  \     %         r  '  atniscnain* 

.  R.  Toler  s  cafe.  bcrs,  and 

ttRTc  and  then  admitted,  accordingly.  And  It  was  infifted  in  behalf  of  the  Iheriff  as  reported  br 
Salk,  and  alfo  tlut  the  infant  having  no  guardian  at  the  time  of  the  writ  ptirchafed  it  was  not 
well  foed  out.  But  it  was  revived  if  there  »£,#/»  no  guardian  till  tbt  writ  h  rehtmabk  for  the 
ufo  of  a  guardian  is  to  purfuc  it  wlien  it  is  beiore  the  court,  and  not  as  here  to  complain  of 
Che  officer  for  not  making  a  return,  and  that  any  body  might  foe  out  the  writ  for  the  inc 
Caot,  and  that  there  ib  no  body  in  law  whofc  writ  it  is,  before  the  return,  hut  the  infant's. 

7.  B.  was  indited  of  murder  at  the  Old  Baily,  9xA  found  guilty j  j  id 
but  got  the  queen's  pardon.    An  infant  lodged  an  appeal  in  propria  Raym. 

Vol,  IL  H  r  perfonet^  ^«P-  »»^^* 
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12S9.  s.  c.  ptrfvnay  before  tbe  juftices  of  goal  delivery  the  fctnc  fefEons,  vWcb 
Jee  thirre*  °^"^g  removed  by  certiorari  into  B.  R.  it  was  moved  to  admit  him 
the  entry  at  by  guardian,  but  denied  as  too  late,  becaufe  \tJhould  have  been  ij 
Urge  as  pc-  guardian  at  jirft^  and  then  have  moved  the  fame  in  B.  R.  But  the 
"^^  *rov^**  court  faid  that  if  the  defendant  pleaded  this  in  abatiment^  die  ap- 
by  HoU  pellant  might  confefs  his  pica,  and  commence  a  new  appeal  bjr 
Ch.  J.  bill ;  for  a  nonfuit  is  peremptory,  but  an  abatement  is  not.    After- 

wards the  appellee  being  at  the  bar,  and  the  appellant  in  coure,  his 
counfel  would  have  abated  the  writ,  and  brought  a  new  appeal  by 
bill,  but  the  court  refufed  it,  for  Holt  faid  that  this  is  not  like  the 
cafe  of  Watts  v.  Brains,  in  Co.  Ent.  for  there  the  writ  was 
void,  and  the  appellee  refuiing  to  plead  the  infancy  in  abatement, 
intending  to  take  advantage  thereof  after  trial,  the  court  (aid  they 
would  abate  the  firft  appeal  ex  officio,  and  ordered  an  entry  that 
the  appellant  being  in  courts  and  it  eippearing  by  infpe£ii9H  that  he  is 
under  age^  (about  6  or  7  years  old)  idio  the  court  ex  officii  does  abate 
the  appeal.  And  Holt  Ch.  J.  faid  that  if  the  appellant  had  notbeca 
in  court,  there  mnft  have  been  a  writ  to  have  brought  him  in  to  be 
infpe£^ed.  Then  the  appellant  brought  another  appeal  by  bill,  and 
declared  againft  him  in  cuftodia,  and  the  appellee,  being  arraigned 
inftanter,  demurred  to  the  appeal  and  pleaded  not  guilty.  The 
court  ordered  the  firft  appeal  to  be  entered  as  the  firft  day  of  that 
term,  and  that  the  pleading  to  the  2d  fhould  be  entered  inflanter, 
that  die  demurrer  might  be  iirft  determined,  and  for  that  end 
made  it  a  confUium  to  be  argued  in  die  next  term,  ii  Mod.  216. 
pL  4*  Pafch.  8  Aim.  B.  R.  Smith  v.  Bowen. 


(D)     Appeal  of  Mayhem,  and  how  to  be  tried. 

I.  APPEAL  of  mayhem  againft  R*  W.  and  others,  R.  and  W. 
•^^  pleaded  not  guilty^  without  praying  that  the  mayhem  be  ad^ 
judged  by  the  courts  and  the  inqueji  prayed  that  thty  may  fee  the 
party  whether  he  be  mayhemed  or  not,  Thorpe  granted  it,  but  Cud 
that  this  is  not  de  rigore  juris^  for  it  is  at  the  eleflion  of  the  party 
whether  he  willJhrM  it  or  not,  and  faid  that  the  party  by  his  pica  has 
accepted  it  to  be  a  mayhem,  and  though  he  recovered  damages 
now  for  the  mayhem,  ne  may  at  another  time  recover  damages 
•  by  writ  of  trefpafs  for  the  battery.  Br.  Appeal,  pL  60.  cites  22. 
Aff.  82. 

2.  And  fo  fee  that  the  appeal  meddles  only  with  the  nuybemy  and 
not  tvith  the  battery  \  and  the  judgment  was  that  the  plaintiff  re- 
cover damages,  and  that  the  defendant  (hall  be  taken  \  and  becaufe 
fome  pleaded  and  were  attainted,  and  others  did  not  come,  and  the 
plaintiff  faid  that  he  would  not  proceed  further  againjl  themy  it  was 

r  C?*?  1  awarded  that  the  plaintiff  JhouLi  be  taken,  for  now  it  appears  that  his 
appeal  is  falfe  againft  tliem,  quod  nota.  Br.  Appeal,  pi.  60.  cites 
22  Afl'.  82. 

And  Grene       J.  Appeal  of  mayhem,  the  defendant  prayed  that  the  court  wouM 
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fee  thfe  ftrokq,  and  fee  whether  he  had  mayhem  or  not.     Blrton  ^^J*"^!"^^,*^ 
htid  this  they  ought  not  to  do,  if  the  defendant  does  not  put  it  in  rc^^wty, 
ifTue,  and  after  the  court  law  the  ftroke,  and  could  not  judge  of  when  the 
it  becaufe  it  was  new,  and  after  the  defendant  gavi  it  for  ijjuh  ^^^  ^^^^'!i^"v  r 
frayed  the  court  that  the  mayhem  he  examined^  by  which  writ  ijfued  fhe^ftrt)ke 
to  the  fheriff  to  make  to  comefome  of  the  heft  phyficians  andfurgeom  be  cxamid- 
in  London  to  inform  our  lord  the  kingy  and  the  court  de  its  qua  ex  ^'  l^^J— 
parte  di£fi  domtni  regis  injungerentur^  and  note  that  the  defendant  j-g^pT'  y^ 
Jhallnot  have  other  anfwer^  for  if  the  furgeons  fay  that  he  is  may-  pi.  33.  cues 
hemedv  he  fhall  be  thereupon  attainted*     Bn  Appeal,  pL  70.  cites  s-  c— No 

«8  Afl-  r  rr      J  r     /  doubt  if 

^  fendant  puts  it  in  iffuc,  and  prays  that  it  be  viewed  by  the  court,  the  court  may  take  a  view 

"and  then  determine  the  matter,  and  if  it  be  doubtful  they  may  award  a  writ  to  the  flicriff  to 

teturo  fome  able  phyficians  and  furireons  for  their  better  information      But  it  fecms  that  the 

court  cannot  proceed  to  fuch  trials  by  the 'view  unlefs  the  defendant  prayi>  it.   a  Hawk«  PL  C.  160. 

tap.  23.  S.  27. 

4*  Appeal  of  mayhem^  the  defendant  yZ/zW  that  it  was  no  mayhem^ 
and  prayed  that  it  may  be  examined  by  jufiices  who  faw  itj  and 
would  not  adjudge  it  becaufe  the  ftroke  was  frefli,  but  took  furety 
of  peace  of  4  mainpernors  each  in  40 1.  to  the  king,  and  gave  day 
of  judgment  till  the  Jlrokt  Jhall  he  cured.  And  fo  fee  that  their 
judgment  is  peremptory.     Br.  Appeal,  pi.  135.  cites  41  Aff*  27. 

5.  If  the  defendant  prays  that  the  blow  be  viewed  to  adjudge  whe*  Br.  appeal, 
Iher  it  be  mayhem  or  not,  there  if  it  be  adjudged  mayhem  by  the  ^\  ^^'^ 

..  '  iiri  i*^!!  Lij  Cites  S>.  C- 

court  It  IS  peremptory  to  the  defendant,  but  the  law  was  held  con-  according- 

trary  by  thofe  of  Gray's  Inn.     Bn  Appeal,  pi.  86.  cites  6  H»  7.  i.  ly 7^ 

perVrLaiK  J=, 

cap.  23.  S.  27.  Tays  it  feems  agreed  that  an  adjudication  made  upon  fuch  view  is  peremptory  ani 
conciufive  to  each  party. 

6.  Appeal  of  mayhelrii  the  cUfendani  denianded  the  view  of  the 
mayhem^  which  was  ajjigned  in  the  Jhoulder  of  the  plaintiff,  and  was 
oiifted  of  the  view  becaufe  it  is  of  his  own  wrong*  Br.  Appeal, 
pi.  46.  cites  21  H.  7.  33. 

7i  And  if  the  maihem  be  adjudged  by  infpeSfion  of  the  courty  or  by 
^furgeon^  this  is  peremptory.     Quod  nota  per  cur.     Ibid. 

8.  But  if  the  juftices,  or  thofe  who  faw  it,  be  in  doubt  whether  It  feems 
it  be  a  maihem  or  notj  they  may  refufe  the  examination,  and  com^  that  they 
pel  the  party  to  put  it  to  the  country.  Br.  Appeal,  pi.  47.  cites  21  bound  w 
H«  7«  4^»  try  it  by 

but  may  order  a  trial  by  a  jury,  at  which,  it  is  faid  that  they  may>  if  they  think  fit,  order  that  the 
jury  Hiall  have  a  view  of  the  wound.    2  Hawk.  160.  cap.  23.  S.  27. 

9.  A  perfon  maimed  fhall  not  have  appeal.  Stl  P*  C.  60.  a.  a  Hawk.  Pi. 
(D)  cites  Fit5th.  Corone  322.  but  fays  quaere;  for  a  diftinftion  ^'  ^^^•^^^' 
muft  be  made  where  the  plaintiff  was  maimed  by  the  defendant^  or  fa^ysftfecms 
hy  fome  other  perfon*  to  be  hoWc« 

^  . .  .  ^  that  the 

defendant  m  appeal  of  mayhem  may  in  fome  cafes  wage  battail ;  but  the  ferjeant  iays  he  finds 
no  iofUace  in  which  battail  hath  been  a<5tually  waged  in  fuch  an  appeal. 

10.  In  an  appeal  of  maihem  the  defendant  pleaded  that  the  fame  4-  Rep.  43. 
plaintiff  had  brought  trefpafs  of  battery^  and  recovered  damages  in  ap^-7S-C. 

Rr  2  that  ****^*  ^^ 
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cordingiy,  tf|at  a<^ioil,  and  avernd  that  the  battery  and  tnjpafs  is  the  fan 
was'obie6l.  ^^"^y^*^  ^  whUh  the  appeal  is  hres^t*  And  adjudged  upon  ar- 
ea that  an  gument,  that  it  is  a  Efficient  bar.  Mo.  268.  pL  4^9.  Mich.  30 
appeal  of     &  31  Eliz.  Hudfim  V.  Lcc 

jnaihem 

was  aa  a^lion  of  a  higher  nature  than  an  aclion  of  trefpafss    for  ioafmucb 

[K.1A.  1     ^  ^°  appeal  he  Ihall  retover  damages  only,  and, he  has  already  recovered  da- 
JO^  A    mages  in  the  aAion  of  trefpafii  k  utas  for  that  reafon  refolved  that  the  bar  wji 
good.  Le*  31$.  pi.  447.  S.  C.  accordingly*— —2  Hawk.  Pi.  C.  159.  cap.  13. 

f.  22.  cites  S.  C.  accordingly  ;  for  it  Ihall  be  ijitended  that  the  jury  in  giving  damages  for 
the  wounding  included  the  maihem,  and  no  man  Aall  be  liable  to  double  vexation  for  one  and 
the  fame  thing  \  but  if  in  fuch  cafe  the  appellee  fliaU  make  it  appear  by  a  fpecial  replicatioo  chic 
Che  maihem  has  been  occafioned  fince  the  verdiA  in  the  action  of  trefpafs  by  fome  fubfequesc 
raortificationy  drynefs,  or  (hrinking  of  the  part  byreafoo.of  the  wound^  perhaps  he  may  avoid 
i\ich  pl^  by  fuch  fpecial  matter  ;  but  the  court  will  not  intend  it  unlefs  it  be  fpeciallj  ihewfu 
-  And  ffee  S.  P.  Lc.  319.  in  the  S.  C. 

W0.457.ph  II.  In  appeal  of  maihem  againft  feveral  defendants^  me  efthem 
v^Hmj^oo'*  P^^^ded  that  there  was  no  fuch  perfin  as  one  efthe  appellees^  &  quoad 
s.  c.  ad-  '  the  felony  Not  guilty.  Another  pleaded  mfn^nuTj  and  to  thefdeny 
judged  ac-  J(fot  gttiby.  This  was  held  ill  per  tot.  cur.  For  a  plea  in  abate* 
^Ncnf  i6.  "*^"^  2"^  2dfo  Not  guilty,  is  not  good  in  any  cafe  but  where  die 
s.  c.  ad.  life  is  in  jeopardy,  and  that  in  favorem  vitae ;  whereas  this  is 
judged  that  only  an  a&on  in  nature  of  trefpafs  ;  and  the  court  awarded  diat 
rau-hr  "  ^^  P'^^  *"  abatement  be  oufted^  and  the  plea%of  Not  guilty  fhould 
Ow!  59.  only  ftand.  'Cro.  £•  405.  pL  14.  Mich.  38  &  39  £liz.  B.R. 
s.  c.  and  a    Kkton  V.  Williams  &  al . 

diverfity 

taken  between  fuch  pleading  in  appeal  of  mayhem  and  that  of  murder,  that  in  the  bft  cafe  he 
muft  of  neceflity  plead  ever  to  the  murder )  or  otherwife  if  he  will  join  in  demtiei  apoethe 
plea  to  the  writ,  he  thereupon  confeflcs  the  felony,  and  fo  muft  plead  over  Not  guilty  i  bit 
otherwife  in  maihem  ;  for  thongfa  the  declaration  be  for  felony,  yet  a  maihem  is  only  a  trefpaf«» 
and  all  are  principals,  and  the  defendant's  life  not  in  qucftion,  but  Shall  render  danu^ 
only,  and  therefore  the  pleading  over  to  the  felony  is  a  waver  of  the  plea  ;  and  this  di- 
verfity was  agreed  to  hy  Po|>h9m,  Fenner,  and  Gawdy  clearly.  •*—•  Popb*  if^«  ^Kiitoa  K 
Hoxton,  S.  C.  and  beM  accordingly. 


(E)     Appeal  of  Rape.     Who  fliall  have  it.     Ani 

Pleading;5. 

I.  TF  a  man  be  outlawed  of  ravtjhment  of  a  fenwy  or  conviM^ 
'^  the  fuit  of  the  party^  this  is  not  felony ;  per  Aid,    Qjnwe 
iiide  5  for  by  the  ftatutc  of  Weftm.  2.  cap.  34.  he  fliall  hare  judg- 
ment of  life  and  of  member ;  and  it  feems  that  the  opinion  pt  AMt 
is  that  no  appeal  is  here  given,  but  that  the  king  onfyJbaU  baittlfe 
fuit.    Br.  Corone,  pi.  168.  cites  13  E.  3. 
Thisftatute       2.  In  an  appeal  of  rape  the  hujband,fetbery  or  next  of  the  Uetdf 
gave  an  ap-  fiall  have  the  fuity  and  the  defendant  Jball  not  be  received  to  wage 

lay  before,  and  alfo  to  other  perfons,  fo  as  the  woman  that  never  confented  may  Inwre  her  afpe" 
vponthis  ftatute,  and  it  flie  confents  afterwards  then  the  appeal  is  giren^  a»^  in  this  ftani& 

a  Inft.434. 


-*••*-  "rat' 

In  api^eal  of  rape  of  his  feme  the  ^fenAemt  pleaded  ne  unfmt  accoupk  in  lawful  uuCfiOMoyt 

9ne  'wax  a^ed  to  the  feme,  and  '/xfttr  another  msrrud  her,  and  nfur  JJm  tame  to  him  evda  4^  "*^ 
^/id  he  married-  her,  and  Jhe  after  is  ravijbed*  Tlie  firft  wIk>  married  her  fliall  have  tlie  mpf^ 
«f  rax>e  \  for  tlie  ftrft  efpoufals  are  good  till  they  are  divoroBd  by  the  )>re-€Oixtrad»  m  tfee 

flpBuaa 
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^uion  here  iS'that  Ne  unqiies  aoconole,  Ice.  in  ^*s  carfcris  no  good  |}|ea  ;  for  the.ftatvte  gives 
ic  to  the  barons  fi  viros  habueriiit  i  fu  that  poron  m  p^tPJi^JhoU  bavt  it^  where  efpoufals  are  noC 
void.    Br.  Appeal,  pK  32.  cites  11  H.  4.  13. 

This  ftatute  as  to  tlie  hu(band  ihall  he  conftrued  ftri^Iy,  vid  be  intended  of  a  huiband  itt 
fK)flefiion>  though  there  be  good  cauCe  of  divorce  1  for  he  is  her  huiband  till  a  divorce  be  had. 
Contra  where  the  marriage  is  void  ;  for  there  he  is  ont  vir  eyis,  and  therefore  in  that  cafe 
Ne  unques  accouple>  &c.  is  no  plea  by  the  bed  opinion,  chough  contra  in  appeal  of  the  death  oC 
the  hufband,  or  in  <lemand  of  dower,  becaufe  they  arc  by  tlie  common  law.  Br.  Parliainenty 
pi.  S9.  cites  II  H.4.  14.  1  Hawk.  PLC.  173.  cap.  23.  f.  6z*  fays  that  Ne  unques  accouplct 
&c.  is  a  good  plea,  and  (hall  be  tried  by  the  bifhop*s  certiAcate,  who,  if  the  iQarriage  were  un- 
lawful by  reafon  of  a  pc*c-contradt,  ought  to  certify  againft  the  appellant. 

If  a  woman  be  ravithed  by  her  next  of  kin,  and  confents  to  him,  and  has  neither*  P  ^  ^  ^  1 
hufband  nor  f;!ther,  the  next  of  kin  to  him  fli  all  have  the  appeal;  for  he  has  L  3  j!)  J 
difabled  himfelfbyihe  rape,  whereby  he  becomes  a  felon.  2  I nft.  434.— —Hale's  Hift» 
PI.  C.   63a.  S.  P.  cites  28  H.  6.  Corone  459.  2   Hawk.  PI.  C.  173*  cap  23-  S.  64.  S.  P. 

If  there  be  do  hufband,  nor  father,  then  the  appeal  is  given  to  the  heir,  whether  nude  or 
female.  Hale's  PL  C.  186, 

3.  A  feme^  prifoner  in  the  Marihalfea,  made  fuggeftion  that  the  B"t  ibid. 
Jtrvant  of  the  marjhal  had  ravijhtd  her  in  prtfm  \  and  Gafcoigne  g""  \^l 
commanded  the  marfhal  to  take  the  batcoon  from  him,  till  it  was  u  H.4. 12, 
difcufled  if  he  was  guilty  or  not,  and  commit  him  to  prifon  in  and  10  H.  4. 
ward,  quoufque,  &€•     And  per  cur., becaufe  fhc  was  covert  de  corone.^^' 
baron,  £be  cannot  bring  the  appeal  without  the  baron ;  but  if  the  » lag.  [but 
baron  will,  they  may  purfue*     And  fee  appeal  by  baron  and  feme,  this  is  mif- 
Br.Rape,  pl.i.  cite«8H.4.2i.                     .                            vKi^be"* 

*  218.  that  it  may  be  brought  by  the  feme  alone.] 

4.  In  appeal  of  rape  the  count  was^  that  the  defendant  had  ra-^  Fitzh.  Co- 
njijiyed  his  wife  contra  formamjiatuti  6  R.  2.  &€•     Exception  was  '^?"*^'^:^^* 
taken  Jror  not  alleging  that  the  feme  didconfent  to  the  ravifher  j  for  i\'h.4!^3' 
if  (he  did  not  corifent,  appeal  is  not  given  on  this  ftatute;  but  it  S.C.&S.P. 
was  anfwered  that  this  is  implied  in  the  words  (contra  formam  according- 
ftatuti.)    St.  P.  C.  81.  a.  (C)  cites  Mich,  xr  H.  4.  12-  i!  hI^ 

Pi.  C.  173.  tap.  23.  f.  63.  S.  P.  accordingly* 

5.  In  appeal  of  rape  the  defendant  demanded  judgment  of  the 
verity  becaufe  there  is  mt  felonice  rapuit  in  the  writ,  and  as  to  the 

felony  Not  guilty,      Thel.  Dig.  2l6.  lib.  IJ.  cap»  5*  f,  19,  cites 
i  PI.  6.  I. 

6.  Baron  and  feme  may  join  in  appeal  of  rape  of  the  feme ;  for  And  fe« 
he  cannot  have  it  v/ithout  his  feme ;  per  cur,     Br,  Baron  and  eUewhero 
feme,  pi.  34.  cites  8  H.  6.  2 1.  ^^J™" 

appeal  alone,    x  H.  6.  i.  and  4  H.  6.  13.  and  10  H.  4.  Fitzh.  Corone  128* 

7.  W,  brought  appeal  of  rape  of  J.  his  wife  againft  2,  and  the  Fitzh.  to* 
writ  was  Jid  refpondendum  querenti  fecundumformatnflatuti  6  R,  2.  '^°"^*  P?* 
€ap»  6.  ^iare  uxorem  rapuit  unde  eum  appellat ;  and  exception  was  Mich.  10 
taken  that  the  writ  (hould  be  Unde  eum  appellat  fecundum  formam  H.  4.  s.  P. 
ftatutii  and  not  Ad  refpondendum  fecundum  formam  ftatuti ;  for  fe,Jdamtwas 
the  ftatute  does  not  give  the  anfwering,  but  the  anfw^ring  is  by  ordered  to 
the  common  law.     And  by  Hales  J,  the  appeal  of  rape  is  given  by  anfwer  and 
the  flat,  W.  2.  whereupon  the  defendant  paffed  over,  and  excep-  ^°  ^^f^^l  , 

•    "^  1  i-i  /-'I*  J  /-^lI^?'  and  pleaded 

tion  was  taken  to  the  writ,  becaul«  it  aid  not  jay  that  jelonice  ra^  .Neanques 
tuit^  &c.  &  adjornatur.    Br.  Rape,  pi.  4.  Wm,  Avon's  cale.         accoupie 

^itzh.  Corone,  pi.  i.  cites  M.  i  H.  6.  i.  S.  P.  of  Ad  reipoadenduin,  and  \\^  £Kme  escepticn 

R  r  3  ukcul 


535  3[ppea!. 

taken  I  and  HaK.  faid  that  the  Aatute  does  not  give  the  appeal ;  for  that  was  at  the  cnmmot 
]aw  ;  hut  he  ihall  anfwer  according  to  the  ftatute,  becaufe  the  ilatute  fays  that  he  (hail  not 
be  received  to  wage  bat  rail,,  and  i'o  the  writ  good  ;  whereupon  the  other  exception  was  tiken 
and  afterwards  pleaded  Not  giiUty  to  the  felony. ;  and  Fitzherbert  tlunks  the  reafoa  wi!| 
becaufe  the  felony  is  implied  ih  this  word  (rapuit,)  and  therefore  the  writ  good. 

Hale's  Hift,  g^  Though  by  the  flat,  W.  i.  cap,  13.  whereby  rape  was  tum- 
fe  s^he  a^  ed  into  trefpafs,  40  days  are  limited  for  the  fuit,  yet  it  being  made 
P^rauftbc  felony  again  by  the  fta't.  W.  2.  cap.  [34.]  and  no  time  limited  for 
ipeedily       it,  it  may  be  brought  in  any  reajonable  time*     Hale's  PL  C.  186. 

profecuted ; 

for  it  feems  that  a  year  and  a  day  is  not  allowed  in  this  appeal,  but  fome  (hort  time,  though 

it  be  not  defined  in  law  what  time,  hut  lies  much  in  the  difcretion  of  the  court  upon  tbc 

circum (lances  of  the  fa£t,  yet  the  flat.  V\^^.  i.  allowed  only  40  days,  and  long 

[t  ofi  "]     delay  of  profecutlon  in  fuch  cafe  of  rape,  always  carries  a  prefujnption  of  a  ma- 
53      J     licious  profecution.  i  Hawk.  PLC.  175.  cap.  23.  S.  72.  fays,  ir  feems  that 

at  this  day  it  may  be.  brought  in  any  roifonable  time,  and  lies  in  the  difcrccioa 
of  the  court ;  that  the  ilat.  Weflm.  i.  which  turned  this  offence  into  a  trefpafs,  limited  40  days ; 
and  the  dat.  Glouc  cap.  9.  which  limits  appeals  to  a  year  and  a  day»  extends  only  to  appeals  of 
death;  ao(].W(;lb2«  cap.  34.  which  makes  rape  ^  felony  again,  limits  no  time  for  ri«  bring- 
]pz  of  it,  but  leaves  it  to  the  conllruflion  of  law,  which  fh^U  be  agreeable  to  the  ancient  mics 
of  law^  ia  fuch  points  wherein  the  ftatute  is  filent. 

St.  P.  c.  61.  9.  If  the  lord  had  ravtjhed  his  nief  or  bpndr woman,  the  migb^ 
b.  at  the  have  had  an  appeal  of  rape  againft  him  before  the  conqueft,  as 
6^!'rs.'p    at  this  day  fhe  may.     2  Inft.  181. 

cites  Fitzh.  Corone  17.  where  it  is  faid  that  (he  (hall  not  have  appeal  of  rape  agaiofthim;  bo; 
the  king  (hall  punilh  it  by  way  of  indictment. 

1.0.  In  the  appeal  of  rape  being  the  fiiit  of  the  party,  the  king'i 
pardon  does  not  difcharge  the  party  as  it  does  upoQ,  an  indiiSlment 
at  the  fuit  of  the  king.     2  Inft.  434. 

II.  In  an  appeal  of  rape  by  virtue  of  the  ftatute  of  Wcftm.  2. 
cap.  34.  feveral  exceptions  were  taken,  (viz.)  thi^t  ^e  appellant 
bad  counted,  that  on  fuch  a  day,  year,  and  parifh,  the  appellee  iom 
rapuit  far  carnaliter  cognovity  without  ky'ing  felonif^y  2nd  (be  (fid 
not  aver  \tinfaSf  that  Jhe  did  mi  confent  either  hefo?^  or  after  ^t 
fa£t  done,  according  to  the  ftatute  of  W.  2.  cap.  34.  and  alfo  be- 
caufe in  the  condimon  of  the  count  it  is  nctfupfofe'd  to  he  cwXreL 
formam Jlatuti^  &c.  but  no  refolution  was  made  to  thefequc(Hon5, 
the  queen  pardoning  the  offender.  D.  201.  b.  pi.  67,  68.  Tiixw 
•     3  Eliz.  EUwi  Lamb's  cafe,        .  ' 


(F)    Appeal-  of  Robbery,  Larceny,  &c.    Who  fhall 

have  it,     An(i  againft  wHpm. 

i;.    A  Man  may  have  an  appeal  of  robbery/Jr  the  king wr  fuen^ 

*  -'^  as  of  a  cop  of  theirs  ftolen.'    St  P.  C.  61-  a.  cap.  9.  cites 

H.  17  E.  313.' 

But  Brooke    '  2.  It  is  agreed  to  be  a  common  ufe,  that  cbttrcbtvardms  flialL 

f  \s  It  is      have  appeal  of  goods  or  ornaments  of  a  church;  quod  nota ;  ai4 

faid,ihatat     .._.;     ^^       ......-.:.       .  *  ?,  thU 
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ti\%  de  bmts  ecclefta  in  eufto^  fua  extftentlbus.  Br.  Appeal,  pi.  31.  J|}^j^^^J^** 
cites  II  H.  4.  II.         .  yidZiU^ 

roclnafiorum  in  cuftodia  fua  exiftenlibus.  Br.  Appeil,  pi.  31.  cites  11  H.  4.  11.-— «S.P.  awl 
the  churchwardens  for  cl^e  time  being  lh.ill  have  the  appeal  of  robbeiy.  Br.  Appeal,  pi.  45. 
cites  37  H.  6.   30.  31.  2  H.iwk.  PI.  C.  167.  cap.  Z3.  S.  44.  fays  it  feems  agreed,  cliat 

churchwardens  having  po(reni:}n  of  the  goods  of  the  ch\jrch  may  have  an  appeal  of  larceny 
againft  any  on6  who  Ihali  fteai  them  ;  for  i^ey  have  a  fpecial  kinU  ot  prop^ny  in  tbem 
againft  all  (Grangers. 

\ 

3.  In  appeal  of  robbery,  if  the  defendant  fays  that  the  plaintiff  is  Thel.  Dig. 
his  vUUiny  this  is  a  good  plea.     Br.  Nonability,  pi.  44.  cites  11   ai^-l»b-»5- 

•  4-  93-  cites  18  E. 

3.  the  which  U  reported  11  H.  6.  13.  [but  it  (hould  be  93.]  and  Mich.  9  H.  4.  1.— Hale's 
PI.  C.  184.  S.  F.  accordingly.  z  Hawk.  PI.  C.  167.  cap.  23.  f.  44.  fays,  it  is  certain  th.it  a  vil- 
lain cannot  h.ive  af>peal  of  larceny  againft  his  lord  for  any  of  his  goods  taken  by  his  lord,  becaufo 
the  lord  by  felling  tl\em  makes  them  Uh  own  ;  but  it  feems  clear  at  this  day,  tlut  r  *  "i 
any  tenant  who  is  not  a  villain  may  have  appeal  of  larceny  againft  his  lord.  —     L  537   J 

^at.  127.  S.  P.  accordingly  by  Poderidge  J*  to  which  Jones  J.  agreed. 

4.  In  trefpafs,  if  my  fervant  has  my  goods  in  pojpjjion^  and  be  ^'f.:P'^^^ 
thereof  robbed^  he  fhall  have  thereof  appeal,  per  Littleton  j  Quod  according' 
fuit  conceffum ;  for  he  is  chargeable  over  to  his  mafter,  and  the  jy,  cites 
iame  appears  there   of  a  bailiff.     Br.  Appeal,  pi.  91.  cites  2  E.  Fitzh.Co- 

^      TC  rr  r      ^  rone,  pi. 

+'    *J»  *  100. 

[which  cites  Mich.  45  E.  3.  17.  where  S.  P.  feems  admitted.]— 2  Hawk.  PI.  C.  167.  cap. 
43.  f.  44.  S.  p.  and  fays  it  feoms  agreed.  Either  mafter  or  fervant  may  have  appeal  m 

fuch  cafe.     Hale's  PI.  C.  184. S.  P.  accordingly,  a  Hawk.  PI.   C.    167.  S.  4^.  and  in  fuch 

Ciife  he  that  firft  commences  the  apjieal  fhall  prevent  the  other. 

5.  Note,  per  Littleton  J.  that  the  opinion  of  the  juftices  was,  *  s.  P.  Br. 
that  if  a  man  takes  my  goods  fdonioufly^  and  another  takes  them  from  Api>eal.  pi. 
him  feknioujlyx  I  (hall  have  appeal  of  the  :jd,  taking  i  for  by  the  H/yl^^JL 
iirft  taking  the  property  was  never  out  of  me,  for  a  *  felon  cannot  a  Hawk. 

claim  property,  and  e  contra  it  is  faid  elfewhere  of  a  trefpaflbr.  ^^  ^'  *^7- 
T**ii  T^         £.  cap.  21.  S. 

Br.  Appeal,  pi.  100.  cites  13.E.  4.  0.  ^'.  fays  it  is 

iaid  th£t  a  pcrfnn  who  has  been  robbed  of  his  goods,  Aill  continues  to  have  fo  far  the  poireilion  SK 
Mfc'cll  as  tlic  property  of  them,  that  he  may  bring  an  appeal  of  larceny  againd  any  one  who  Ihallfteal 

them  from  tlie  robber.— Hale's  PL  C.  184.  S.  P.  accordmgly. S.  P.  a  }{awk.  PI.  C.  167. 

S.  45.  fays,  that  fuch  taker  of  the  goods  claiming  no  property  in  them,  but  taking  them  only  as 
a  felon,  liad  in  judtjment  of  law  neither  any  property  nor  polTeflion  in  chem,  but  the  fame  wholly 
continued  in  the  fiiil  perfon  ;  but  if  the  goods  had  been  taken  from  bim  by  a  trefpatfor  under 
pretence  of  fome  title/and  fuch  trefpaflbr  had  been  robbed  of  them  it  feems  the  firft  perfon  could 
have  no  apjjcal  for  them.  ■  ■  St.  P.  C.  61.  a.  cap.  9.  S.  P.  and  fame  divcrAty  accordingly 
cites  Mich.  13  £.4.  3,  a;id  Ficzb.  Cqrone  62.— «Br.  Appeal,  pi.  100.  cites  13  £.4.  6.  S.  P. 
and  fame  diverfity. 

6.  Brooke*  makes  a  quaere,  if  the  bailee  of  goods  who  is  rqbbed  2  Hawk, 
by  a  flranger  cannot  have  appeal  fpecially  De  bonis  in  cuftodia  fua  ^^'^'  '^^/.' 
•xiftentibus  ;  for  he  may  have  trelpafs.or  replevin  de  bonis  in  cuf-  44.  fayi  li 
todia  fua  exiftentibus.     Br.  Corone,  ph  141.  cites  5  H.  7.  i8.  feems 

agreed,  that 
a  carrier  to  whom  gtmds  are  delivered  to  be  carried  to  a  certain  place,  or  in  general,  any  perfon 
whatfoevcr,  who  is  fo  far  imrufted  with  the  gomls  of  another,  as,  in  judgment  of  law,  to  have  the 
poflenion,  and  not  the  bare  clwrge  of  them,  may  have  an  appeal  of  l.irceny  againft  any  one  that 
fliall  (leal  them,  bccaufe  they  have  a  fpecial  kind  of  proj^rty  in  them  againft  all  ftrangci3 ;  and  it 
feems  that  they  mav  bring  a  general  appeal  as  for  their  own  goods,  or  a  fpecial  one  for  the  good^i 
of  J.  S.  in  their  cr.ftody.  But  it  feems  clear,  tint  no  one  can  maintain  fuch  appeal  who  has  the 
bare  ihurgf  of  goovis.  as  a  ittfUr  or  cook,  who  in  my  lioufe  have  the  charge  of  my  goods,  becaufe  in 
fuch  cafe  the  whule  polfcHion,  as  well  as  the  abfolute  property  in  judgment  of  law,  always  con- 
tinues in  me. 
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Hale's  PI.  y.  If  tiiDo  are  mer chants  in  common^  ^nd  one  #/*t&em  is  rMei  and 
Srcwdingf  *  ^^^^^^  ^^^  o*«r  fl»aU  l^ave  appeal  of  this  robbery,  St.  P.  C.  6i, 
ly.._        a.  cap.  9.  cites  Fitzh.  Corone,  39^^  [8  £.  3.  Itin.  Cane] 

%  Hawk.  PIC.  167.  cap.  23.  f.45.  S.  P.  accordvigly. 

8.  If  ^  thief  deals  goods  out  of  the  cuftody  of  a  tajbr  which 

he  has  of  a  puflomer,  ^e  taylor  fliall  have  a  general  appeal;  par 

Frowike  Ch»  J.  clearly.     Kelw,  70,  pi.  7.  Mich.  21  H.  7.  Anon, 

•If.  P.  ac-        Q,  An  executor  may  have  an  appeal  of  robbery  done  /«  i^/'/dr^ 

Hlk'8%    *  ^"^  '^^^  ^f  *  robbery  done  to  bis  teftator.    St.  P-  C.  60.  b.  (F) 

C.  ig4....^a  Hawk.  PI.  C  167.  cap.  23.  f.  45.  S.  P.  acconMngly,  becaufe  when  the  larceny  w-a 
committed,  it  was  no  injury  to  the  executor,  but  to  the  teftator  only ;  and  therefore  ttie  appeal 
for  it  bong;  only  a  mere  perfonal  adion,  and  vefted  wholly  in  the  leftacor,  there  is  00  doubt  bot 
Chat  it  dies  with  him,  as  all  other  aclto:is  for  mere  tuit$  do. 

r  r  ^  8  1  II?  Appeal  of  felony  lies  againft  a  monk  profejfed  without  bis  &• 
-u  1  .  T.1  vereign,  St.  P.  C.  62.  a.  (A)  cap.  11.  cites  Fitzh.  Coroie  17, 
C.  185.  s.P.  L  *  ^"1*  2t9  H;  6. J  and  Trin.  6  H.  7.  5, 

accordingly..^  ..If  appeal  be  btoiigbt  agaoft  an  abbot  ^nd  his  commoi;^n,  the  commoicii  flull 
aofwer  ^d  plead  by  bimfeif  without  lis  Tovereigiu    Br.  Appeal^  pi.  50.  cues  15  £.  4.  i. 

12.  In  appeal  of  robberj  againji  two  accejfories  brought  in  thi 

eounty  ofW.  where  the  robbery  wa$  done^  the  plain tiff^J/yirri,  that 

the  princifals  named  in  the  writ,  and  whp  were  attainted,  itid  the 

robbery  in  the  county  of  tf^,  and  that  the  defendants  before  the  rohhtrj 

did felonjioufy  abet  them  in  London  \  it  was  adjudged,  that  though 

the  plaintitr  could  have  only  one  appeal  againlt:  the  principals  acd 

acceffories,  and  that  this  muft  ncceflarily  be  brought  againft  the 

principals  in  the  county  of  W.  yet  becaufe  thofc  of  the  county  of 

W.  and  London  upon  Not  guilty  pleaded  caanot  join,  andthofe 

of  W.  cannot  inquire  of  a  thing  in  London,  the  appeal  ^igainft  die 

faid  acceflbries  ihall  abate.     7  Rep.  2.  b.  cites  D.  38.  Aiich.  29 

H.  8.  Gawyn  v.  Hufley  and  Gibbs. 

Hale's  PI.  J  3.  An  infant  (ball  have  an  appeal  of  robbery.  St.  P.  C.  60.  K 
C.184.S.P.  ^p  g^ 

5.  P.  whc-  i^  Appeal  of  felony  lies  pgainft  a  feme  covert  without  her  !»• 
S^^f     ron.     St  PI.  C.  62.  a- (A)  cap.  u. 

gobbery^or        15*  So  it  lies  againTl  an  infant  \  and  fo  of  all  others  ik4k>  may 

any  other     commit  felony.     St.  PK  C.  62.  a.  (A)  cap.  11. 
appeal.  '  ^     ' 

Hale's  PI.  C  185.  and  the  fame  of  an  infant.    Ibid.    »        x  Hawk.  Fl.  C.  i68.  cap.  23.  S.41^ 

6.  P.  accordin{;l>|  both  as  p  infant  and  feme  covert. 

St.  P.  C.  60.  16.  A  woman  at  this  day  may  have  an  appeal  of  robberjyku 
b.  cap.  9.     Yot  £he  is  not  reftrained  thereof.     2  Inft.  68. 

•>•  r.  ac* 

ONtlinglyi  citc$  Fitzh.  Corone  357.— -Hale's  PL  C.  184.  S.  P. 
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(G)     At  yf}ta.\  Tjn?e  Appeal  lies. 

f ,  Siat.  Gbue,  6  T?Na£b,  That  Mpeal  Jhall  rut  be  alaud  far  ''"'*'«!?'* 
E.  1.  cap.  9,     ^  drfauk  rffnfi,  fuh,  if  the  party  /haU  fue  °!,'tJ^. 

within  the  year  and  the  day  after  the  deed  naaii  noc 

dfme,  •        •      •  making 

mention  of 
appeal  of  death  tny  more  (ban  of  other  felony  ;  hut  on  cpmparing  them  with  the  other  word's  in 
this  itatute  a  man  will  intend  them  fpeciaUy>  and  that  they  extend  only  to  appeal  of  death,  and 
to  no  other  app^al ;  and  yet  it  f^emsthat  m  the  time  of  £.  3.  the  judges  intended  them  generally, 
viz.  that  thifty  extended  to  all  appeals.  St.  PI.  C.  6ft.' a.  (B)  capl  iz.  cites  Fitzh.  Corone  184. 
where  he  fays  it  appears  that  appeal  of  rahhcy  ought  to  he  commenced  within  the  year  and 
day  after  the  faif^,  and  tha:  Briiton  45  8c  46.  is  lo  too ;  bi^t  fays  t{iat  the  law  is  not  fo  at  this  day; 
for  if  one  being  robbed  makes/  i/h  f^it,  though  he  docs  not  commence  his  appeal  within  2  or  3  yeart 
after  the  robbety,  yet  it  is  well  enough,  as  appears  Pafch.  7  H.  4.  38.— 5.  P.  accordingly,  and 
the  judging  of  frcfh  fuit  lies  in  tl»e  difcretion  of  the  court.  Hale's  PI.  C-  185.-^-^1  Hawk.  PL  C» 
168.  cap.  S3,  f.  4S.  S.  P.  tccordingly ;  but  fays  that  it  feems  that  one  who  has  been  guilty  of  a 
grofs  negle^  in  puifuing  he  offiendcr,  may  be  barred  of  foch  appeal  as  well  within  the  year  and 
day  as  after  ;  for  that  the  commcm  l^w  fcems  in  all  appeals  to  have  required  that  the  appellanc 
make  frcfh  fuit ;  and  the  flat,  of  Glouc.  which  takes  away  the  nccelTity  of  it  in  appeads  of  death 
)>rought  within  the  year  and  day,  exierids  not  to  other  nppeaU. 

,  2.  The  fuit  isfrcjh  enough  if  the  diligence  of  the  party^  be  done, 
liotwithftaiialng  the  robber  be  net  taken  in  a  year  after y  and  be  takeii 
hy  another*     Br.  Appeal^  pi.  23.  cites  7  H.  4.  43. 

3.-  In  appeal  of  death,  after  declaration  the  plaintiff  was  non-'  [  539  1 
fuitedi  and  the  defendant  was  arraigned^  upon  the  declaration^  and  * 
faid  that  of  the  fame  death  he  was  indicted  before  and  arraigned^  and 
fleaded  pardon  of  the  kingy  which  was  allowed  to  him,  and  went 
without  day  ;  judgment,  ice.  and  bejhewcd  the  charter^  and  it  was 
allowed  again  \  quod  nota.  And  fo  fee  that  the  plaintiff  had  ap- 
peal after  the  arraignment  at  the  fuit  of  the  king^  and  the  defendant 
was  twice  arraigned.  Quod  nota.  Br,  Appeal,  pL  33.  cites  11 
H.  4.  41. 

.  4*  Jtfter  the  year  and  the  day  appeal  of  death  does  not  lie ;  per 
Hank.  And  hence  it  feems  that  other  appeals  oilarccney  lie  well. 
Br.  Appeal,  pi.  37.  cites  12  H.  4.  3. 

5.  Where  the  writ  of  appeal  of  death  of  his  anccftor  was  brought  Br.  Re-at* 
within  the  year^  and  before  the  return  the  year  was  paffed,  and  the  S  jT.^citcs 
ting  diedy  and  yet  upon  certiorari  to  bring  in  the  writ  the  plaintiff  s.  c. '       ■ 
jball  have  re-attachment  after  the  year.    ISr.  Appeal,  pi.  oS,  cites  J^'i^^^-  R-«- 

10E.4.X3.14.  TsS' 

S.  C.  accordingly^  and  fays  that  the  juftices  commanded  a  note  of  the  re-attachment  to  be  made 
and  l^ewii  to  them,  and  that  tiie  writ  of  appeal  was  entered  of  record  in  bank  before  it  iifued  to 
the  (her iff. 

Appeal  of  dep.th  was  abated  /y  d^iy.ifi  of  the  kin^,  and  the  defrndant  camt  and  /hewed  far  don  tif  the 
}hg,  and  that  tbi  year  tvai  p^ijf<d,  3iui  ]  rayed  thc'pnrdon  to  be  allowed  j  and  by  the  juftices  of 
"l»oth  benches,  the  re-attachment  ought  to  have  been  within  the  year  after  the  death  of  the  king, 
"%nd  hccaiifc  not,  Src.  thcrcfv»rc  the  pardon  was  allowed,  and  the  defendant  went  quit.  Br.  Ap- 
p^J,  pi  %t.  Cites  z  H.  7.  10,  ■      • 

In  appeal  of  death,  (fincc  the  ftatute,  |  E.  6.  cap.  7.)  if  the  wri/  be  delivered  to  tbejhcriffwiibim 
tbeyfaiy  and  b^fjie  the  retxn'n  thereof,  or  that  the Jhet  iff" has  done  any  tUngy  the  king  diet,  and  the  year 
t>piies  b  fore  iU  return  t/.ry,  in  tliis  cafe  the  common  law  will  give  remedy  to  the  plaintiff,  vi*. 
a  aiiioraii  returnable  in  fi.  R.  and  ttiereupon  the  plaintiff  fliall  have  re-<ittacbmcnt,  though  it  comes 
pot  ill  hy'xhe  return  of  the  fUcnif,  bus  by  certiorari|  aad  this  is  by  reafoa  of  the  aeceflity  of 

tbQ 
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4he  matter  ;  for  otherwife  the  plaintiff  who  lawfully  purchafed  his  writ  within  the  year,  witfv 
•uc  any  defauU  in  him,  will  lofcihis  appeal,  the  year  and  day  being  now  paft  ;  and  therefbrs, 
fince  by  a^  in  law  the  writ  is  difconcinued,  the  law  will  give  means  to  revive  it,  that  the  party 
may  not  be  without  remedy*  7  Rep.  30.  a.  b.  Trin.  i«  Jac  Pifcontinuancc  of  proceiSi  Uchf 
rieatli  of  the  queen. 

2  Hawk.  PLC.  163.  cap.  23.  3.33.  fays,  that  if  an  appeal  had  been  abated  by  the 
fTemire  of  the  king  before  i  £.  6.  cap.  7.  (by  which  this  mifchief  is  provided  againft)  it  item 
clear  tliat  the  appellant  might  have  fued  a  re-attachmeht  againft  the  appellee  witjiin  the  year  and 
day  after  fuch  demife^  becaufe  he  was  in  no  defaalt>  and  otherwiie  would  have  beeti  without 
remedy. 

At  com-  6.  3  //.  7.  cap.  I.  parag.  16.  If  the  felons  and  accejfories  in  mttr' 

3l  had  been  ^^^  *^  acquitted,  or  the  principal  of  the  felony y  or  any  of  them,  0^ 
mru't^ntdjor  taiutedy  the  wife  or  next  heirs  to  himfoflain  may  have  their  appeal 
mtrderor  within  the  year  and  day  after  the  murder  done  againft  thefaidper- 
thou'^h  f^^  fi  acquittedy  and  all  their  accejfariesy  or  againft  the  aaeffortts 
within  the      of  the  principal,  or  any  of  them  fo  attainiedy  or  againft  the  faid  prin^- 

jear,  yet  if    cipals  attaintcdy  and  the  benefit  of  the  clergy  not  bad^ 
appeal  was 

after  brought  for  the  fame  crime,  autcrfoits  acquit  upon  the  indi(5^tnent  had  been  a  good  Mr  to 
the  appeal.  2  Hale's  Hift.  Pl.  C.  249.  cites  16  £.  4.  11.  a.  and  therefore  the  juftices  atfm^Km 
trw  would  ratrly  arraign  a  prifoner  upon  au  indi(5lment  efpecially  for  mur dr:r  ^otkiRn  the  tf^r  nf:cr 
the  death,  in  f.ivour  of  the  api>eal.  Ibid,  cites  zz  E.  4.  Coroue  44^  Unlefs  the  appellant  had 
been  an  infant,  cites  31  H«  6.  Coronc  278^  279.  Or  the  evidence  had  been  very  pregaaot,  aod 
cites  21  H.  6. 28.  b. 

2  inft.  320.  y.  If  a  flroke  be  given  on  one  dayy  and  the  perfon  dies  m 
©phiion  of  ^^^^^r  ^5  it  feems  the  appeal  ftiall  be  commenced  tuithin  the 
Staund-  y^cir  after  the  flroke  giveny  becaufe  the  death  infuing  fliall  hare 
ft)rd;bMt  relation  thereto,  &c.  and  the  word  (deed)  in  the  ftatute  fliall 
thief v'ar  ^^  intended  the  felony  whereon  the  appeal  is  commenced ;  for 
and  day  if  oiie  bc  acceflary  a  year  after  the  homicide  or  murder  com- 
ihaii  be  ac-  mitted,  appeal  lies  againft  him,  and  yet  it  is  not  within  the 
^^m)^^  year  aAd  day  after  the  homicide  or  murder  committed*  St.  P. C* 
V^T^jfor    63.3.  (A)  (B). 

before  fuch 

time  no  Celony  was  committed,  and  that  thus  it  has  been  oft'en  refoWed  and  »1- 
Judged,  and  the  reafon  grounded  upon  relation,  xvhich  is  a  fi£boa  in  laT| 
holds  not  in  this  cafe.  And  if  an  appeal  of  murder  bc  brought,  and  haogins  the 
fuit,  and  after  the  ye;»rand  day  is  run  out  one  bcconftcs  accolTary  to  thJ  appellee, 
the  plaintiff  (h;dl  have  an  appeal  agninft  him  after  the  year  and  day  pall  after  the  death  ;  but  it 
muft  he  brought  within  the  year  and  day  after  this  new  felony  as  acceHary,  because  in  ih.s  ^9 
{after  th<  <UrH)  is  underftood  after  this  hew  felony  done  as  accrffary.— — ?  Inft.  53.  S.  I*,  ic- 
cordingly,  if  the  ftrokc  be  given  the  i ft  of  January  the  year  (hall  end  the  ift  of  December. 

If  :i  f.roke  bc  given  the  i/i  ofjuv.  and  the  f>a'ty  dia  the  \fi  of  iMirco  following,  the  day  and  yeif 
for  bringing  the  appeal  is  to  be  accounted  from  the  deatli,  and  not  from  the  ftroke,  contrary  to  the 

opinion  of  Stamford's  PI.  C.  6^  a. Ifalc's  Hift.  of  PLC.  427.  cap.  ^3.  ci  es  Ca  PLC.  5?.  aod 

[z  Inlt.  320.]  upon  the  ftat.  Glouo-  cnp.  9.  and  4  Rep.  41,  b.  Heydon's  cafe.— x  Hawk.  PLC 
162.  cap.  23.  f.  33.  fays  it  has  been  holdcn  thit  the  computation  (hall  he  from  the  wound  pveOi 
and  not  from  the  death,  and  that  this  opinion  leenis  fomewhat  favoured  by  the  letter  of  the  Ibtatti 
viz.  Tiiat  the  party  fliall  fue  within  the  year  and  day  after  the  deed  done ;  but  no  deed  iidonc 
at  the  time  of  the  death,  but  at  the  time  of  the  wound  ;  yet  the  contrary  is  fettled  to  he  law,  and 
is  certainly  moft  agreeable  to  the  intent  of  the  ftature ;  the  plain  import  whereof  feems  10  be* 
That  the  appellant  fhall  not  be  adjudged  to  have  nude  default  of  frefh  fuit,  unless  he  has  bica  neg- 
ligent a  year  and  a  day;  but  ne;jlij;ent  he  could  not  bc,  as  to  the  bringing  an  appeal  before  iha 
party  was  a«.^u;illy  dead,  becaufe  till  then  no  appeal  lay.  And  agreealde  hereto  it  feems  aifo  to  be 
fettltrd,  thnt  if  a  perfon  becomes  acccffary  after  the  death  by  receiving  the  offender,  an  appeal  ho 
a:;iinft  h  m  at  n:iy  time  tvithin  the  year  and  day  after  fuch  receipt,  becaufe  till  theft  tbeappclbot 
ctj'j'.d  nor  pc»nib!y  be  gu!lty  of  any  negligenct:  a.;  to  the  bringing  an  appeal  againft  the  receiver.——* 
Ami  ib;il.  f.  34.  fays  it  fcctus'  ih.ir  in  any  of  ihe  cafes  abovementioned,  the  year  and  day  are  lobe 
cnmpured  Unr^  rhv  beguining  of  the  day  on  which  the  death  or  receipt,  &c.  happened,  and  "** 
from  the  prrc'Tr  iviniir-  or  hour,  bfcnrif'-  regiibrly  the  law  nvikes  no  fi-2<f^ion  of  a  day, and  tbefe- 
fnrr  if  rhc  iv<rv  t'..es  a:  «ny  time  ll.c  ift  of  January,  the  year  fliall  end  the  ift  day  of  JaJtt«7 
follow  ins- 

8.  An 
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8.  An  appeal  of  robbery  may  be  brought  by  the  party  robbed  20  Bnt  then 
years  after  the  offince  coaimitted,  and  that  he  fliall  not  be  bound  to  be^f^^J^ 
bring  it  within  a  year  and  a  day,  as  he  muft  do  in  an  appeal  of  St.Pi.a62* 
murder.     Agreed  by  ^the  juftices,     4  Le.  16.  pi,  58.  Trin,  26  *>•  !»*>•  *• 
Eliz.  B.  R.  Doylie's  cafe,  ^^P-  "• 

9.  An  appeal  ofrape^  robbery^  felony^  or  murder  is  brought,  and  The  cafe  of 
fending  this  appeal  the  appellee  is  iniitdtedat  thefult  of  the  king.  The  ^^^  abpealt 
profecution  upon  this  indidlment  fliall  be  ftayed  until  the  appeal  is  ^^  Hs^* 
determined  \  for  otherwife  the  king  fliould  del^roy  the  fuit  of  the  robbery^ 
party;  for  this  reafon  the  king  by  his  pardon  cannot  bar  an  ap-  rape,Sccm 
peal.     Rex,  quod  eft  injuftum,  facere  non  poteftj  by  ail  the  judges  wTthirthe 
of  England*    Jenk.  j6o.  pi.  4.  theitacuto 

3H.7. 

cap.  I.  and  therefore  auterfoits  acquit,  wpon  an  indiAraent  within  the  year,  ftands  as  at  commoa 
law  a  good  bar  to  an  appeal  of  robbery,  or  any  offence  other  than  murder  or  roanfl.nighter ;  and 
yet  the  judges  at  this  day  never  forbear  to  proceed  upon  an  indictment  of  robbery,  rape,  or  other 
offence,  though  within  the  year,  becaufe  appeals  of  rohbeiy  cfjiecially  are  very  rare,  and  of  little 
vfc,  fmcethe  fiatute  of  21  H.  8.  cr>p.  x|.  gives  reftitutioa  to  the  prolecutor  as etfedtually  as  upon 
aa  appeaU    2  Hale's  Hift.  Pi.  C.  250. 

10.  A  perfon  indited  of  murder  was  acquittedy  and  afterwards  an 
appeal  was  brought,  and  this  by  diredlion  of  Holt,  Ch.  J.  before 
whom  the  trial  on  the  indidtment  was,  the  jury  acquitted  him 
again/i  evidence^  and  the  appellee  being  found  guilty  on  the  appeal 
W^i  hanged^  11  Mod.  217.-  pi,  5,  Pafch.  8  Ann.  and  ibid.  ^8^ 
|>1.  2,  Trin,  8  Ann.    Young  v.  Slaughterfori 


(H)     Before  whom  it  lies.     And  How^ 

I.  TF  thtjujlices  in  Eyre  are  in  a  county,  and  one  will  commence  t  Hawk, 

•■'  appeal  in  B.  R.  for  matter  done  in  the  fame  county  where  ^'*'  ^'  *5^* 

the  juftices  in  Eyre  are,  it  feems  that  the  appeal  is  well  com-  s^F.^but^* 

menced,  becaufe  the  king  has  determined  the  power  of  the  juftices  fays,*  he 

in  Eyre  as  to  this  fuit ;  *  but  if  the  appeal  be  commenced  before  the  <^^ipp"<"esit 

juftices,  if  he  will  bring  other  appeal  afterwards  in  B.  R.  it  will  be  Tendld  of*** 

^  good  plea  to  fay  that  he  has  other  appeal  pending,  becaulc  it  is  an  appeal 

not  reafonable  that  the  party  by  his  own  aft  fliall  change  the  appeal  ^y  **'"•  ***" 

ynce  well  cpmipenced.    Kelw.  152.  b.  pi.  4.  6E.  i.  wri^'lof 

appeal  muft  be  returnable  in  B.  R. 

*  [  54.x  1 

a.  Appeal  was  brought  be/ore  the  jujiices  at  Newgate  of  robbery,  *  &.  p.  Br, 

&c.  and  fo  note  that  appeal  lies  weji  before  tne  ^juJHces  ofgaol-  Appeal,  pi. 

delivery^  and  fo  it  is  often  ufed.     Quod  nota.     Br.  Appeal,  pi.  51.  "3-  cites 

cites  4  Air.  I.  iiE.3.a8* 

3.  Appeal  may  be  taken  befare  the  jheriff  and  coroner  by  bill.  Br.  And  Scot  J. 
Appeal,  pi.  56.  cites  17  AIT.  5.  faidthat 

50,  cites  17  Alt.  5.-J Br.  Corone,  pi.  82.  cites  S.  C.   and  S.  P.— it  fcems  here  that 

JkcT  ctes^f  I  tt,7}'"^'  '"^""  '''""  ''"^''^^  '^  ''''  ^'""''''^  ^^  "^^  "-f""^d-    Tr.  Appe^! 

Upon  t  ie  ftatute  Magna  Charta  cap.  17.  Britton  arid  divers  have  been  of  opinion  that  upon 

appeal    o.im«nced  b.forc  ihe  p. .iff  a^H  coroner,  though   li.y  mi;;ht  a>.ard  pricrraR^^Tia 

*^>pcUc.  UU  •x.seut,  yet  tbcy  c^unot  award  the  cxi^eut  aor  put  him  to  anfwcr  U^he  am^«  tut 


cun 
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can  calf  award  him  to  prifon  by  this  ftatmei  therefore  qoatre*  for  Britton  and  the  bcxtk  of  rfSi* 
which  are  contrary,  wrote  long  after  Che  making  the  faid  datute.  St.  P.  C.  64.  a.  (  AV-^Hale's  PI.  C. 
171.  the  coroner  together  with  Che  iheriiF  hath  power  in  the  county  co  receive  appeals  of  rdbbarr 
ami  oUicr  feleniest  bat  then  k  m«(t  be  of  a  felony  in  the  iame  county ;  and  upon  this  appck 
they  nsv  grant  procefs  till  outlawry,  but  it  feeais  they  cannot  fend  an  cxigiut^  becaufe  prohibited  bf 
Magna  Cbarta  cap.  17.  ■  ■  ■  Ibid.  179.  Appeals  may  be  profecuted  by  bill  before  (heriff  and 
coroner.— »-a  Hawk.  PI.  C.  51.  cap.  9.  f.  41.  fays  it  feems  probable  that  before  the  ftxece  Ma^. 
Chart,  cap.  ly.  coroners  might  try  uH^oders  as' well  as  receive  accaiations  a^ainft  them,  bat  it  ii 
•gi  eed  that  fmce  the  ftacute  the>'  cannot ;  and  it  is  agreed  that  procefs  may  be  awarded  in  tlie 
county  com  t  on  fuch  appeals  till  the  exigent,  but  it  feems  que£tionabie  whether  fuch  procefs  iniy 
properly  be  in^  to  be  awarded  by  the  iheriflr  and  coroner  jointly,  fince  the  coroner  being  (as  he 
fvppofe?)  the  ooly  judge^  it  feenv  moft  proper  that  the  prooefi  be  awarded  by  him  only ;  neiiter 
dcch  it  feem  clear  that  the  abovemeotioned  ftatote  reftralas  the  coroner  from  awanliog  an  exigcat, 
and  outlawing  the  appellee  thereupon ;  for  iince,  as  it  is  agreed  by  all,  an  offender  migbc  become 
attainted  by  an  abjuration  of  a  felony  mada  before  a  coroner,  why  not  as  well  by  an  outlawry  pnv 
sioonced  by  him  ?  and  accordingly  we  find  it  taken  for  granted  in  fome  of  the  old  books  ri  tbe 
beft  authority,  fmce  this  ftatute  that  appellees  may  be  outlawed  for  not  appearing  on  procefs  be- 
lore  the  comner.-^— a  Hawk.  PI.  C.  1 56*  cap.  23.  f.  10.  fays  it  is  certain  that  an  appeal  ouy  be 
commenced  before  the  fiieriff  and  coroner  by  bill,  and  removed  from  them  into  H,  SU  by  ceniDnri^ 
Oi  is  more  fully  ihewn.    Ibid.  cap.  9.  f.  39. 40. 41.*— -Hale's  P.  C*  179.  S.  P. 

t  S.P.  Br.  4.  So  befort  the  king  ♦  in  B.  R.  by  bill,  and  fo  it  was,  quod 
tu^kik^i'  ^^^  ^^^^  fheriflF  and  coroners  may  take  appeal  by  the  fbtatC| 
reading  in  Wejlwinjler<^  I.  cap.  lo.  and  by  fome  they  f  deUrmiru  itj  hut  maj 
the  tiatie  of  award  procefs  till  the  exigent^  and  fuch  likje  in  Antiqua  Leduia  ii) 
ki^g^*      the  time  of  H.  7.  and  it  feems  to  be  law.    Ibid. 

«  St.P.a64.b.  (D)  &P. 

Jmftictiaf  5,  Appeal  was  brought  before  thejuftices  of  gaol  delherj  in  tbdr 
Sail  not '^'^  ^''^^"'^  *^  Windfor,  by  the  ftatute  which  tvills  thatjttJHca  rfg^ 
uke  ap.  delivery  have  patver  to  make  procefs  of  felony^  And  to  determine  it 
peals  unlefs  throughout  England^  and  make  procefs  to  the  Jheriffs^  quod  nota. 

'^fi^'^   Br-  APP«1»  ^  "•  "tes  4+  E.  3.  44- 

srt  in  tb*  gml  before  tbtiH^  and  not  againjl  tboft  who  are  at  large ;  for  their  authority  is  to  deliver  the 
SaoK    Br.  Appeal,  pi.  19.  cites  7  H.  4.  17. 

But  It  is  ufoat  that  if  ethers  m$  indHUdp  and'takem  afur  their  comug  they  arniq^n  them  upon  indid- 
mems,  contra  upon  appeal,  as  appears  there,    ibid. 

If  one  be  in  prifon  for  felony  in  6.  R*  or  before  juftices  of  gaol  delivery,  and  after  is  ht  ta  i^ 
yet  appeal  iy  bUi  lies  again(l  him  notwithf^anding  this  bailment.  St.  P.  C  64.  b.  65,  a*  dies  M. 
at  H. 7*  35.  and  Mieh.  3a  H*  6. 4.  and  Fitah.  Mainprife,  ix.  But  that  againft  one  kt  at  btrft  h 
mampriffp  a  man  (hall  not  have  appeal^  becaufe  Ims  is  not  in  ward.  St.  P.  C.  65.  a.  cites  Paiciv  9£t 
4.  a.  and  Mich.  39  H.  6.  29.         .     'Hale's  Pi.C  179.  ^S.  P.  accordingly.      ■  a  Haw^k.  PiC 

J55.  cap.  23.  f.  4.  S.  P.  accordingly. 

Appeal  by  biil  may  be  commenced  before  jufiicei  of  gaol  JtJivery,  but  then  the  n^eHee^  at  the  tioie 
of  the  appeal  taken  ^gainlt  him,  nm/l  bd  a  prifoner  in  the  Jam*  j^W,  whereof  the  jdltres 

[»^A    1     are  to  ma^e  delivery ;  or  one  of  the  appillus  at  koft  muit  be  lo  at  the  time  of  the  a^ 
*^  T      J     peal  taken  ngainfl  him,  and  the  others,  or  oCherwife  the  appeal  is  not  good.  St.  P.C. 
64.  b.  (C)  cites  13  H* 4.  12.  and  Trin.  9  H.  4.  2.    But  an  approver  may  af^e^l 
otl^ers  who  are  not  in  pri(oo  b^t  at  Urge,  but  this  is  by  tlie  ftatute  I>e  Appellatis. 

As  if  one  6.  X  //.  4.  cap  14.  jtU  appeals  of  things  done  within  the,realm^ 
woil^^*^  /tf//  be  tried  bv  the  laws  thereof-,  and  oftbofe  done  out  of  the  reeim^ 
fobj^el^tn      h  ^*^  conftable  and  marjhal  of  England  for  the  titne  beings 

a  foreign  kingdom,  the  wife  of  him  that  is  killed  may  have  appeal  here  before  the  conftable  and 
vnarflial.  St.  P.O.  65.  a.  (B.)— Ibid,  fays  that  fome  have  faid  npon  this  ftatute  that  if  one  be 
ftruck  in  France,  and  dies  thereof  in  England,  no  appeal  lies  thereof  ualcis  the  parties  ^ere  there 
in  the  fervice  of  the  k  ng  j  (^«re  de  ceo. 

^  Petition  was  made  to  the  queen  to  make  a  conftahle  anil  marftial,  but  ftie  would  not.    Hitft.  3. 
cites  26  Eliz.  Doughiy's  cafe.— —So  in  Sir  Francis  Drake's  cafe,  Co.  Lilt.  74.  b.  a  Hawk. 

Pl.  C.  157.  cap.  aj.  f.  12.  S.  P.  a  t  ordingly,  and  fays  ihey  (hall  proceed  according  to  tbeavillawi 
and  give  fentence  by  teftimony  of  witneiTes  or  combat,  and  alfo  that  it  feems  dear,  that  no  fuch 
appeal  can  be  profecuted  before  the  madhal  alone  without  the  conftable.*— And  ibid.  f.  13.  ivft, 
it  faai  been  boldeni  that  if  a  man  dies  in  EngUmd  of  a  wound  given  him  in  afureign  rcalfl>»  he  iwf 

b| 


\m  appealed  hf  the  intent  of  this  flatute,  before  the  conilable  and  narikaly  for  that  it  n  ceitaki* 
that  he  cannot  be  tried  by  the  common  law ;  and  it  cannot  be  thoufht  the  meaning  of  this  ftatota 
in  reftraining  the  civil  law,  in  cafes  within  the  conufance  of  the  common  law  to  reftrain  alfo  in 
cafes  -which  the  common  law  had  nothing  to  do  withy  and  which  were  properly  cogniCible  by 
the  civil  lawy  and  by  that  only  s  for  the  only  end  of  fucha  oonftmdtioa  would  be  to  caufe  a  failcirs 
of  juftice. 

7.  Note  by  all  the  jufticcs,  fUnzt  ju/isces  of  peace  cannot  take  ap-  St.  p.  c. 
peal  of  any  approver,  nor  of  another,  for  dieir  commiffion  does  not  ^5-^««  (A) 
extend  fo  far«    Bn  Appeal,  pi*  18.  cites  2  H.  4*  19.  i^ars^Hm. 

44  E.  3.  95.  that  an  appeal  may  be  commenced  bdfbre  joftices  of  peace ;  becaufe  they  have  power 
by  their  commiffion  to  hear  anid determine  felonies;  but  Stauiidfurd  fays.  Quaere  tamea.'  1 

Hale's  PLC.  179.  S.  P.  cites  44 B.  3.  Corone  95.  Qiuod  quxre. 

It  feemed  to  Fitzherbert,  in  abndging  of  the  cafe  of  44  E.  3.  that  jwAices  t^fptoct  having  power 
by  the'ftatate  of  34  E;  3.  which  there  k  called  (!e  novel  ftatote)  might  nsceive  an  appeal  bf 
billy  becaufe  they  had^ottwr  i«  huur  and  ^tttnmne  fthnui  at  the  fait  of  the  king,  and  the  book  at  large 
fpeaketh  only  of  juftices  of  gaol  delivery.  2  Inft.  420*  a  Hawk.  PI.  C.  156.  cap.  13.  f.  9.  lays 
that  Fitzherbert  feemed  of  fuch  opinion  by  viitue  of  the  flatute  of  34.E.  3.  i.  which  enacts  that 
juftices  of  peaoe  fhall  hear  and  determine  all  manner  of  felonies,  and  trefpaffes  in  the  Came  coua« 
ty,  Sec.  but  that  there  is  much  greater  authority  for  the  contrary  opinion ;  and  that  Che  cafe  in  tte 
Year-booky  in  tlie  abridgment  whereof  the  faid  opinion  of  Fitzherbert  is  infmoated  is  plainly  mtf* 
taken^for  it  makes  no  mention  of  juftices  of  peace  but  only  of  juftices  of  gaol  delivery ;  to  whidi 
may  he  Added  that  the  faid  ftatute  is  exprefs  that  they  fhall  have  power  fo  to  do  at  the  king*s  ioSL 
ivhicfa  mult  be  either  taken  to  exclude  the  fuic  of  Che  party  or  to  fignify  little  or  nothing. 

8.  A  man  is  killed  in  Scotland^  his  feme  may  have  appeal  in  Eng^  Infadiaif# 
Jandj  which  proves  that  Scotland  is  parcel  of  the  realm  of  England,  '^*  ^.^^^  ^ 
or  within  their  jiirifdi£tion>  as  it  feems«     Br*  Appeal,  pL  153.  cites  ed  had  ^ 

13  H.  4*  appeal  bef- 

forc  the 
conftable,  and  marfhal.    Co.  Lttt.  74.  a.  b.  and  fays  that  fo  it  was^  refolved  in  C^Eliz.  time,  in 
Sir  Francis  Drake's  cafe  who  had  ftrook  off  the  head  of  Down  in  partibus  tranfinarinisy  that  hii 
brother  and  heir  might  have  appeal^  but  the  queen  would  not  conflitute  a  cooftable  of  England^ 
Sec    £t  ideo  dormivit  appellum. 

9.  jfppeal  may  well  be  attached  in  full  county  before  the  anrotur  and  ^«<f  per 
/heriffy  but  there  is  no  necejftty  that  the  Jheriff  be  there  prrfenty  for  the  f^"f*^ 
coroner  only  is  judge  of  itj  and  the  fherifF  by  the  ftatute  fliall  con-  brougllt*^ 
troul  him  there)   per   Cheyney.  J.    Br.  Appeal,  pi*  44*  ^^^  j^firethtm^ 
H.6.  IS.  r"^> 

•^  .  ffiatPtt  IS  as 

well  as  appeal  brought  here  in  writ,  and  when  H  is  removed  inCo  tfab  court  it  «  alfo  of  record  as 
well  as  if  It  bad  been  brought  by  writ  here  at  firft.    Ibid. 
Cm-mers  may  take  appeal  of  death,  and  award  f»^fs  at  the  angtfU,  hut  the  filfajbail  mti  he  dadtm 
d  iefon  him.    Br.  CoTonej  pi.  82.  cites  an  ancient  reading  in  the  time  of  U.  7; 


TO.  Appeal  by  a  feme  of  the  death  of  her  httftand  againft  diret.  St.  Pi.  c. 

She  may  commence  it  before  the  juftices  of  gaol  deliverjy  where  one  ^q'^^ 

is  J  *  and  convid  him,  and  after  remvue  the  appeal  inu  B.  IL    Per  $]  p\  f^y, 

Gafcoigne,  or  might  have  commenced  the  appeal  Mgahsft  etU  in  this  appeal, 

JB.  R.  atfirff.  and  have  procefi  j^nft  them  who  are  not  taken.  «»"g»^^  tobe 

r»       A        ''i''    1      o       "^  -c*  -.  removed 

Br.  Appeal,  pi.  28.  cites  9  iL.  4.  i.  2.  .     into  b.  r. 

and  there  procefs  fhall  be  made  againft  tbofe  that  are  at  large ;  by  Gafeoigne  ^nd  "^r*-  i 

Hale's  PI.  C«  179.  S.  P^  >  Hawk.  PI.  €.15^.  cap.  23.  S.  7.  S.  P.  fays  it  has  been  refolved. 

That  if  part  of  th»  accomplices  to  the  fame  felony  are  in  the  prifon  which  the  juftices  are  to  de- 
liver and  the  others  are  not  in  it,  the  juftices  (hall  receive  an  appeal  againft  them  all,  which,  after 
the  trial  of  thofe  wlio  are  in  prifon  ftiail  be  removed  into  B.  R.  where  the  othian  ftiaU  be  pro- 
ceeded afaiB& 

•[543  J 

IZ.  A  lord,  petr  ef  the  realms  fliall  not  be  tried  fy  hii  peers  ik  Br.CoroDc 
app»ah  contra  upoa  iudi£hnent.    Br.  Appeal,  pi.  97.  cites  lo  <5*<^«* 
£.4.6.  .  •     5.C. 

ra.  It 


54  J  fifppeaL 

i»Rcp.3i.  i4.  It  was  doubted  by  what  warrant  ju/Uces  at  the  a^j  botit 
1^'^Jtlit  P'^  ^^  appeals  of  robbery^  and  it  feemcd  to  all  here  [in  C.  B.]  tbt 
of  comraif-  it  is  by  Virtue  of  the  commiilion  of  gaol  delivery,  but  of  appeal  rf 
lions  s.  a  murder  the  ftatute  2  or  3  H.  7.  gives  thein  power  by  expreis  words. 
t^^In^     D.  99.  a.  pK  62.  Pafch.  I  Mar.  Anon. 

faid  that  juftices  of  affifc  held  pl«  in  appeal  of  nmrder  by  the  ftat.  W.  •.  arid  j  H.  7.  and  of  rob- 
bery by  commiflion  of  gaol  aeU very.  ■  -2  Hawk.  PI.  C.  30.  cap.  7.  f.  9.  cites  S.  C.  awl 
fx^%  it  fecros  that  the  meaning  of  this  report  of  Dyer  Ought  not  to  be  intended  that  juftices  6L 
affife  have  no  jurifdidtion  as  to  an  appeal  of  robbery  without  an  exprcfs  commiirion  of  gaol  ddi. 
%et7  ;  for  fmce  they  hdve  power  as  fucb  by  the  ftatute  De  Finibus  to  deliver  gaols  of  all  mm- 
trcr  of  prifoners  after  the  form  of  gaol  deliveries^  it  feema  they  may  deliver  fuch  gaols  of  perfoqs 
proceeded  agaioft  by  way  of  appeal  commenced  before  tliem  as  well  as  thofe  proceeded  asainft 
by  way  of  indid^men^  And  that  Dyer  ought  to  be  underftood  Lhat  juftices  of  sfi^fe  may  hold 
plea  of  appeals  of  robbery  by  the  commtffion  of  gaol  delivery  given  thcra  implicitly  by  tbeibrut^ 
l>e  fin  i  bus,  in  refped  whereof  they  feem  to  have  all  the  power  of  juftices  of  gaol  delivery  irheihcr 
given  by  common  law  or  ftatute,  as  fully  appears  by  what  follows  in  that  report  of  appeal  of mor* 
4ier  given  by  the  ftatute  2,  or  3.  H»  7. 

St.  P.C.64.       I  J.  Appeal  lies  either  by  writ  9riginal  or  by  hiU*,     The  original 
^li^H^e^'  writ  iffues  out  of  Chancery.     2  Inft»  420* 

PI.  C.  179.  S.  p.  and  fays  that  appeals  by  bill  may  he  profccuted  ag.iinft  any  that  is  in  cuftodb 
marifchalh  or  let  to  bail.  ■    "Z  Hawk.  PL  C.  155.  cap.  aj.  S.  i,  2.  S.  P.  but  fays  the  ongi* 

aai  writ  is  retai-nable  only  in  B.  R. 

14.  It  feems  clearly  to  follow  from  the  purport  of  the  ftatute  of 
Weftm.  2.  cap.  29.  that  bills  of  appeal  may  be  commenced  and 
determined  h^forc  juftices  fpecially  ajigned  in  fpecial  cafes,  and  fer 
certain  caufes  to  hear  and  determine  them.  2  Hawk.  PKC.  156. 
cap.  23.  f.  6. 


(I)     In  what  County  to  tc  brought  or  Tried. 

•  ItlhouTJ 
be  cap.  24. 

one^  that  the  other  received  him  at  D*  in  the  county  ^S, 

from  Reading ;   and  there  it  was  agreed  clearly  by   Tanks,  and 

ICnivet  J.  that  the  principal  cannot  be  in  one  county,  and  die  ac** 

ceflbry  in  another  county,  but  that  it  (hall  be  void  againft  the  acV 

cefTory,  unlels  it  be  where  a  viU  extends  into  diverje  countits^  as 

where  a  roan  isjiruck  in  one  county^  and  dies  in  another  county^  tbeie 

appeal  lies  in  the  county  where  he  died,  and  iball  found  the  ^peai 

upon  the  one  writ,  and  the  other  upon  his  cafe,  by  which  the  ic- 

ceilbry  went  quit,  quod  nota.     But  Brook  fays  fee  now  the  ftatute 

thereof,  2  £.  6.  cap,  *  34.     Br.  Appeal,  pi.  80*  cites  45  AfC  9- 

r  C44  1       2.  In  appeal,  if  a  man  be  robbed  in  Londony  and  Hi^  felon  brings 

the  things  taken  into  RiiddUJex^  appeal  may  be  well  Drought  in 

Jr^.  dtes*  Middlefex,  and  in  whatever  county  or  place  the 'felony  be  douc, 

s.c.&s.p.  ytt  upon  appeal  in  B.R*  the  things  taken  (hall  be  brought  into 

McorUjng.    court,  and  he  who  has  franchife  to  have  it,  as  London^  £c.  fluU 

**  have  allowance  there.     Br.  Appeal,  pi.  23.  cices  7  H.  4.  43. 

3.  Appeal  was  brought  in  another  county  than  where  ti>eftleoy 
was  done^  and  therefore  it  was  abated  by  award,  5  R.  2.    But  it 

ft5Clll5| 


appeal.  544. 

ttcmsj  that  where  the  goods  are  tdieii  in  one  county^  and  carried  into 
another  eountjy  it  is  felony  in  each  county.     Br.  Appeal^  ph  35*        ^ 
cites  1 1  H.  4.  93* 

4.  Note,  that  it  was  faid  by  Babb.  in  treipafs,  that  if  a  m2XiJirikes  But  Br.  Ap* 
another  in  one  county^  by  which  he  dies  in  another  county,  the  heir  ^s  43  eI 
may  bring  appeal  in  the  one  county  or  the  other.     Br.  Appeal,  3.  17,  iS^ 
pi.  3*  cites  9  H«  6.  63.  N  *9-  that  die 

3pp63i 

Ihall  be  brought  in  the  county  where  he  died. 

5.  Appealy  and  counted  that  he  Jlruck  the  deceajed  in  the  county  Br.Corone, 
^  W.  of  which  he  died  in  the  county  of  S,  the  defendant  pleaded  cites  S^C 
Not  guilty,  and  it  was  tried  by  both  counties  by  advice  of  all  according- 
die  julHces  in  the  Exchequer  chamber.     Br.  Vifne,  pL  8a  cites  ly,butTt 

4  n.  7.   10.  thattlie  in- 

di&ment  ihall  be  taken  in  the  one  county  only.  ■  ■  -  Br.  Appeal>  pi.  S5.  ekes  S.  C.  &  S.  P« 
tliough  in  appeal  he  may  count  in  both  comities,  by  all  the  judices  in  the  exchequer  chamber. 
Br.  Appeal,  pi.  83.  cites  3  H.  7.  12.  S.  P.  accordingly  as  to  the  vifne  ;  for  all  is  one  and 
the  iaine  felony.-  Br.  Appeal,  pi.  149.  cites  lo  E.  3.  S.  P.  ■    S.  P.  Br.  Vifne,  pU 

78.  cites  7  H.  7*  12.  Jenk.  175.  pi.  48.  cites  S.  C  &  S.  P.  accordingly* 

If  a  fkroke  be  in  one  county  and  the  death  in  another,  the  appeal  of  the  murder  may  lie' 
brought  in  either  county,  and  yet  tlie  defendant  did  nothing  in  that  county  where  the  party  died 
but  the  death,  which  enfued  upon  the  flroke,  made  the  felony.  7  Rep.  2.  a.  in  Bulwer's  caie^ 
cites  18  E.  3.  32.  9  H.  6.  63.  45  AfT.  pi.  9.  43  E.  3.  3  H.  7.  ix.  a.  14  H.  7.  18.  6  H.  7.  n^ 
IX  H.  4*  93.  a  Hale's  Hift.  PI.  C  163.  cites  S-  C.  accordingly. 

A  man  was  wounded  iji  the  county  of  E.  and  died  in  the  county  of  C.  and  the  heir  brought  am 
appeal  in  the  county  of  C.  where  he  died  ;  upon  Not  guilty  pleaded,  the  court  were  of  opiatoa 
that  the  vUaa  Ihould  come  out  of  each  county.    D.  46.  pi.  8.  Mich.  31  H.  8.  Anon. 

6.  jfnd  in  appeal  the  defendant  faid,  that  the  deceafed  affaulted  Fitzh-Co- 
bim  in  another  county^  and  the  defendant  fied  as  long  as  he  could  to  »"»"«>  Pj;^^ 
fave  his  life,  and  at  laft  he  Jlruck  him^  of  which  he  died  in  the  other  s!^p.  ^^^ 
county  where  he  is  indi€ledy  this  fhali  be  tried  by  both  counties ,  fays,  that  it 
per  Townfend,  quod  omnes  negaverunt*     Br.  Vilhe,  pL  80.  cites  J^  tried  by 

4H.  7.  18.    -  ties,  by  the 

Advice  of  all  the  juftices  in  the  Exchequer  Chamber.     1       Br.  Appeal,  pi.  85.  cites  S.  c.  ic  S.  if* 
accordingly,  by  all  the  juftices. 

J.  Appeal  may  be  in  any  county  where  the  felon  carries  the  goods  y  Br.Corone. 
for  a  felon  claims  no  property;  contra  of  a  trefpaflbr,  for  there  the  pii39-S.C. 
a6lion  does  not  lie  but  in  the  fame  county  where  the  firft  taking  ^iis'^rms 
was ;  for  a  trcfpaiTor  claims  property ;  and  per  Frowike,  the  fame  property  in 
law  of  indi<5lment  as  of  appeal,  which  Brooke  fays  is  law.  Br.  Ap-  c^^®  of  feio- 
p«d,  pi.  84.  cites  4  H.  7.  5.  ^^\X^, 

■     ■         Fitzh.  Corone,  pi.  $i.  cites  S.C.  ft  S.  P.  accordingly,  by  HafTey  and  Fairfax. 

8.  If  a  man  commits  a  robbery  in  one  county,  and  carries  the'  St.  P.c^j. 
goods  into  diverfe  counties^  the  party  robbed  may  have  appeal  of  «* p  a^- 
felony  in  which  of  the  counties  he  will,  but  no  appeal  of  rob-  cordingiy. 
bery  but  oqly  in  .the  county  where  the  robbery  was  committed  ;  — ^  H^wisu 
for  it  is  felony  in  all  the  counties  where  the  goods  are  carried  3  (for  ^^'  ^;  ^^^' 
felony  does  not  deveft  property)  but  it  is  no  robbery  (which  ought  f.  ^^^X,  p, 
to  be  done  to  the  perfon  of  a  man)  but  only  in  the  county  where 
the  robbery   was   done.     7  Rep.  2.  a.  in  Bulwer's  cafe,  cites  4 
H.  7.  5.  b.  29  H.  8.  39,  40,  Hy^i  XI.  H.  4.  93*  3E.  3.  tit.  AfT. 

9  9-  If 
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^niwk.pi.  ^  ^  out  ^tfj  mi  i^  its  county  of  A.  aniczme^  me  inta  llitf 
dtc»  si  c^'  coun^  of  B.  and  rwij  «•  it/b  m  i»  thi  aunty  ofB.  he  ihall  be  ap- 
pealed for  this  in  the  count]r  of  B.  only,  for  he  was  guiky  of  a  trcf«^ 
pafs  only  in  die  county  of  A.  St.  P.  C.  63*  (F.) 
Hale's  PL  10.  Where  zfemi  was  takou  in  the  county  of  £•  and  raviflkd  in 
c.  i86.ac.  flfg  county  of  H,  the  appeal  was  brought  in  the  coun^  of  fiL  and 
!!l*s^^p.    w«l^  and  tried  there  only,    Br-  Appeal  pL  83.  cites  3  R  7.  la. 

C  63.  b.  (E)  S.  P.  accordingly*  -i  Hawk.  Pi.  C.  174.  cap.  23.  f.  71.  fays  there  is  no 

doubt  but  this,  like  all  other  appeals,  is  a  local  a^km,  and  confequeotly  ought  to  be  brought  in 
Che  county  where  the  felony  was  done« 

A  maa  was  j  i.  A  man  was  arraigmd  upon  indiShmnt  taken  h^re  the  coromr 
'MuuLlx,  ^f  -^«<^«»  for  ^t  he /ruck  J.  Nl  acD.  in  the  county  ofASM^cxf 
mtddifd  *  and  of -which  hi  died  at  London  within  the  ycar^  and  he  was  dif- 
tbtrmfin  charged  per  cun  But  appeal  may  be  fufFered  in  dns  cafe  if  both 
^ewas***  counties  Can  join,  for  the  one  county  cannot  find  the  ftrikine  in 
tried  by  the  Other,  quaere  inde  in  appeal,  but  this  is  aided  by  the  joinder} 
thofe  or  but  Brooke  fays,  fee  now  the  ncwjiatute  tbcnof  in  tie  time  rf  £•  6« 
^X^    Br.  Corone,  pi.  14a.  cites  6  H.  7.  10. 

\t  was  faid  that  the  reafon  thereof  was  becaufe  London  and  Middlefex  cannot  join.  B^  46.  pL  %»■ 
Mich.  31  H.  8.  obiter.   ■  D.  40.  b.  pi.  71.  S.  P.  accordingly. 

In  an  appeal  ofnatrelAr,  where  the  fa/i  is  commtad  in  Ejjkx  and  the  acctffaty  htfm*  i&r  /4A  if  if 
ojtothcr  county f  the  appeal  iball  be  brought  where  the  faci  is  cc^mitiod,  and  the  crial  fhall  be  by 
both  counties  where  they  can  join  :  but  where  tliey  could  not  join,  the  trial  of  the  acccflary  failed 
at  the  common  law  ;  but  now  by  ibtJUttUi  of%E*^  ca^  04.  tU  appeal /baU  b*  brmghi  w^xr  lAv 
matrAir  wai  commtted  agtanfi  iht  principal  and  acc<Jjfvy%  although  their  crimes  were  comoikted  in  ic-. 
Teral  counties.  In  an  appeal  of  robbery  or  other  filmy,  where  the  counties  cannot  join,  the  appeal 
againit  the  acccflary  fails ;  for  the  faid  ftatute  does  not  extend  to  it.    Jeidi.  77.  pL  49. 

2  Hawk.  12.  If  one  menaces  mc  in  one  county  to  bring  TcL  fo  him  in  another 

cap.  2?!  ff'  ^ounty^  and  becaute  of  the  menace  I  carry  it  thither  to  him  accord- 
47.  favs,  *     ingly,  quaere  where  the  appeal  of  this  robbery  ihall  be  brought. 

tlTat  if  one     St.  P.  C.  63.  b.   (F) 

brings  my 

goods  inco  the  county  of  B.  by  reafon  of  a  menace  in  the  county  of  A.  it  ra^  be  qneflioiMl 

which  is  the  proper  county  for  the  bringing  the  appeaL 

Atcommon  13.  Jy  2  {^  3  £.  6.  cap.  24«  an  appeal  of  death  may  he  com- 
man  \Ja  mencedy  taieUy  and  fued  in  the  county  where  the  party  JiricJteu  or 
received  a  poifoned  Jhall  dicj  as  well  againft  the  principal  as  accefforyy  in  what- 
mortal  feever  county  fucb  accejfory  be  guilty  thereof  \  and  the  ju/iices  h^m 
^^^ounty   ^^^f^^  appeal  ii  frofecuUd  within  the  year  and  day  a^  the  ef^ 


and  died  in  fiuci  commenced^  Jhail proceed  a^ainjl  every  fucb  accej^ry  in  the  couaty 
another^  where  fiicb  appeal  isfo  taken^  in  like  manner  as  if  the  offence  rffuch 
the  ^^  J*  ?*"  acceffory  had  been  committed  in  the  fame  county^  as  well  concerning  trial 


bad  their*"  by  Jurorsy  upon  the  offenders  plea  of  Not  guilty  as  otherwiftm 
election 

to  bring  their  appeal  in  either  ooonty,  but  the  trial  muft  be  by  a  jury  of  both  ceuntiei  \  bet  itaC 
mifchief  is  remedied  by  this  ftjtoie,  which  providcp,  that  not  only  an  appeal  (haU  be  htfought  in 
the  county  where  the  party  died,  but  that  it  (ball  be  profecuted,  which  muft  be  to  the  end  of  the 
fuit.  3  Mod.  12 ly  122.  Hill.  1*3  Jac  2.  B.  R.  per  cur.  in  cele  of  Baiiiian  ▼•  Ofley«— ^t  Inft* 
4S,  49.  S.  P.  accordingly.— .SC  P.  C.  63.  a.  b.  (D)  cap.  13.  S.  P.  accordingly^— ^  ttawk. 
PI.  C.  163.  cap.  23.  f.  34.  Serjeant  Hawkins  fayt»  he  taket  it  for  granted^  that  fochim  appeal  in 
the  county  where  the  party  died,  may,  fmce  the  making  this  ftatute,  be  tried  by  a  jury  df  facH 
county,  without  the  joinder  of  any  ether. 


\ 


o.  155.  pL       II,  The  hufband  was  kiUei  at  M,  in  AimtgmmrMi  f.  Ae  mk 
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brougtit  ail  apteai  in  Sbropjlnrey  and  upon  trial  there  had  a  verdi£t,  ▼•  ^^^ 

and  me  defendant  found  guilty.    It  was  moved  in  arrcft  of  judg-  ^^f^^  1^^ 

oient,  *  that  the  appeal  ought  to  have  been  brought  in  Montgo-  toe.  cur.  w 

meryfliire  where  the  hSt  was  done^  and  refolved  that  the  writ  corUinfii/, 

ihould  abate ;  for  it  is  againft  a  fundamental  rule  of  law,  that  a  ^f^tmnau 
trial  for  murde^  by  appeal  or  otherwife  fhould  be  out  of  the  county 
where  it  is  committed.  And  at  the  end  of  the  report  is  a  note, 
that  the  ftatute  26  H.  S»  cap.  6«  allows  that  indidments  may  b« 
in  amnties  next  adjoining^  but  there  is  no  mention  therein  ofappeah  \ 
and  for  this  reafon  certioraries  have  been  granted  to  remove  in^*^ 
didmeat^  out  of  the  grand  feffions,  but  never  writs  of  appeal.  Cro. 
C.  247.  pi.  8.  HilL  7  Car.  B.R.  Soutley  v.  Price. 

15.  In  an  appeal  of  murder  the  appellant  declared,  that  the  de-  iShow. 

fendant  did  ailault  her  hufband,  and  wounded  him  in  Huntingdon-  ^'^  e^V 

/hire^  of  which  wound  he  died  in  Cambridge/hire*    It  was  objefled,  aUjomatur, 

that  the  trial  was  by  a  jury  of  Cambridgeihire  when  it  ought  to  as  co  this 

be  of  both  counties;  but  the  court  held  the  trial  good,  and  this  by  ^^e^^fjT^ 

the  ftatute  2  W  3  Ed,  6.  cap,  24.  which  enafts,  that  where  an  in-  |.,nfon  v.* 

di^ment  is  found  by  a  jury  of  the  county  where  the  death  haptens^  it  Offiey,  s.C. 

JbaU  be  as  effectual  in  the  laWj  as  if  the  Jiroke  had  been  in  the  fame  *"**  ^*^^ 

county  where  the  party  died;  adjornatur.     3  Mod.  121.  HilU  2  &  tionsdthi/ 

3  Jac.  2.  B.  R.  Banfon  v.  Offley.  ftaiutc— - 

Comb.  45. 
S.  Ck  but  S.  P.  does  not  appear,  but  fays  the  court  inclined  to  give  judgment  on  another  objedioa 
there  mentioned,  but  that  it  was  adjotirned  oa  other  exceptions  [which  feeins  to  iutcsnd  tho 
objedlion  h'brc.] 


(K)     One  dr  feveral*    In  Ivhat  Cafes  there  fhall  be 

one  or  feveral  Appeal^! 


84.  fays, 

I  man 

_  _  _  _  ^^.^ jcd ac 

St.  p.  C.  65.  b*  (D)  cites  Mich.  45  E.  3*  Corone  100.  feVe  ai 

time-y  he 
muft  put  all  into  one  appeal.    [But  qodkre  if  not  mifprinied.] 

2.  Feme  brought  apteal  before  the  juftices,  the  mayor  and  re- 
ciorder  of  London,  at  Newgate,  againft  one  who  was  acquitted  at 
berfuity  and  this  defendant  and  7  others  were  indited  of  the  murder 
of  the  fame  baron^  and  Jhe  would  have  other  appeal  agatnfl  the  others^ 
and  was  not  fuffered ;  for  by  the  juftices^  if  (he  brings  appeal  agaii^ 
one,  be  he  acquitted  by  nonfuit  after  appearance^  or  by  other  ac'^ 
quittal,  (he  (hall  not  have  other  appeal  againft  any  others,  by  which 
they  were  arraigned  at  the  fuit  of  the  king  and  acquitted.  'Br. 
Appeal,  pi.  14.  cites  47  £•  3*  16. 

3.  Appeal  of  larceny  againft  J.  H.  who  pleaded  Not  guilty^  and  Br.  R«ftt|tw^ 
after  another  appealed  him  of  other  larceny^  and  he  vf2&  found  guilty  tioa,  ni.  4^ 
at  the  fuit  ofthefirjl  plaintiffs  and  that  the  plaintiff  made  frejb  fuit^  *^***  "'  ^* 
and  the  court  inquired  ex  officio  by  the  fcTne  tnquefiy  whether  be  was 

Vol.  II.  S  f  guilty 
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« 

guilty  of  the  larceny  in  the  id  appeal  which  faid  that  he  was, 
itid  that  the  2d  appellor  made  frefh  fuit,  and  the  one  appellor  and 
the  other  had  their  goddsy  with  which  the  appellee  was  taken  wiA 
the  mainour,  and  the  appellee  was  hanged.  Br.  Appeal,  pi.  21. 
cites  7H.  4,  31. 

4.  One  man  may  be  appealed  as  princtpal  and  accejfarj  in  one 

and  the  fame  appeal.     St.  PI.  C.  65.  b.  (D)  cites  Alich,  7H.  4 

23.  by  Gafcoigne. 

[  547  J       5*  ^"  appeal  of  rape  of  his  ferrtc^  the  defendant  faid  that  be  has 

other  appeal  pending  of  the   fame  rape.*     Per  Tifwit,  He  miy 

make  divers  rapes  at  divers  times;  but  quxr^  of  2  appeals;  /br 

the  defendant  cannot  die  but  once.     Bn  Appeal,  pL  32.  cites  il 

H.  4.  13. 

S.  c.  cited         6.  A  feme  brought  appeal,  and  the  defendant  faid  that  tit  ath 

V^i^^A:^^'  ^''^^  ^^'^^  ^^^  f^^^  brought  appeal  againjl  others  of  the  fame  death 

s!  P.  ac.       before  juftices  of  gaol-deUvery  in  the  county  of  N.  tvho  at  ber/mit 

cordingiy ;    Were  attainted  and  hanged^  and  prayed  allowance,  and  to  the  felony 

butfaysthat  JJot  guilty;  and  by  awai'd  the  plaintiff  took  nothing  by  her  writ, 

ent  law^a^*'  Ax  r^<fon  that  Jhe  had  judgment  againji  others  in  other  appeal^  for 

man  might    ihe  ought  to  have  joined  all  in  one  appeal^  anO  (hall  not  havefveral 

have  had       appeals  of  death.     And  if  they  were  ;;;  divers  gaols  or  counties,  or 

peal"  VIZ.     '^  ^^^  '^  taken  and  the  others  noi^  yet  the  appeal  fliail  be  againft  alL 

one  againft    Br.  Appeal,  ph  28.  cites  9  £.  4.  I,  2.^ 

the  prmct- 

pal  and  another  againft  the  accefroi7,  as  appears  by  Britton  and  Bra^on^and  aKo  by  Hill  :S  K. 
3.  90.  [Fitzh.  Corone  1 3S.  cites  S.  C]  tvhere  a  feme  fued  an  appeal  of  the  death  kA  her  han« 
againd  the  principal  and  aiders^  and  another  appeal  againd  the  receivers,  and  the  two  3fpe.l« 
ivcre  maintained  &c.  but  fays  that  the  law  has  fmce  been  changed,  and  th:!t  now  thcie  (hali  be 
but  one  appeal  which  (hall  comprehend  the  principals  and  accctitn-ies,  unlefs  in  fpcctal  cafes.  Ai 
if  one  in  one  county  procures  a  pcrfon  to  rub  or  kili  another  in  another  county  ;  fo  where  one  r«- 
C'iives  a  felon  after  the  year  and  da)^:ul  my  appeal  commct^cff!,  I  ni.iy  have  other  appeal  ^iiift 
this  ncccflTory,  and  cites  26  AiV.  51.  S,  P.  accorilin*ry  H;.l(!'i  Fl.  C-18S.— — — In  apr«jl 
ag.iiiiil  A.  B.  and  C.  if  A.  only  appears  the  couni  mr.ft  be  .-.gaind  all  by  the  better  rpini»r. 
Hale's  PLC.  18?— 2  Hawk  PI.  C.  18^.  f.  93.c'ter.  tb.c  c.jft^»  in  Brooke  and  Scaundfcn^  jnd 
fay:  ihat  the  pHneipy!  cnfe  ot  9  H.  4.  i.  which  feems  rhc  chief  foundatina  of  thofe  oplLjiatts 
feems  10  be  only  that  where  an  appellant  li:is  had  juugmein  -vui  execution  in  one  appeal  I*  (hiU 
not  afterwards  have  another  againft  perlons  not  named  in  the  hi  ll  ;  and  f;iys  that  -JSl.  tiic  pre- 
cedents of  counts,  wherein  fome  def'endan'^  Iiave  not  :»pperircd,  ihoiish  they  mention  the  pci- 
fojis  abfcnt  and  fhcw  liow  they  were  guiltv,  yet  they  all  cxprcfs  that  ll>e  app*>Uant  iriliBicr 
sppellat  thofc  only  that  appear,  and  would  in  like  manner  appeal  thofe  aht'ent  if  llicy  «cre  |ie- 
fent  ;  and  To  feeros  clearly  implied  that  another  declaration  ihall  he  at^aiuflti^m  vvl*en  tl»e>'  ap- 
pear, and  chat  this  declaration  is  as  againft  thofc  oaly  that  appear.  4  Rep.  47.  b.  la  pi.  i». 
S.  Ck  cited  accordingly. 

7.  A  man  may  have  divers  app>eals  ofmaihem  againil  thofe  who 

gave  him  divers  maihems  in  one  and  the  fame  affray  ;  for  it  is  divers 

maihems.     But  contra  of  death  \  for  a  man  has  not  but  oot  death. 

Br.  Appeal,  pi.  28.  cites  9E.4.  i.  2. 

'One  appeal       8.  The  wife  brought  one   appeal  of  murder  of  her  hufbard 

fhailba         againft  fever al^  zysA  after  fhe  brought 'j  feveral  app£als  againji  U- 

awam'l  III     ''^crai  perfons  of  the  fame  murder y  as  principals.     It  was  refoivcd 

to€  J^ifxii^ah  per  tot.  cur.  "iTjat  all  the  appeals  except  the  firft  ought  to  abate 9 

and  arcph*.   for  clearly  sdf  the  principals  and  acceflaries  before  the  murder,  axsd 

^'c!'J^{!!tf  ^'  acceffarics  after,  and  before  the  writ  purchafed,  againft  whom 

96f  accrjal    the  plaiAtifF  would  bring  appeal,  ought  to  be  named  in  one  wrt, 

«r«  ■{ 
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Wdnot  In  divers;    4Rep&  47.  pi.  12.  Hill.  45  Eli*.  B.R.  Waite*«  ««5  ^f 

^^^-  only  on* 

appeal  to  be  brought^  and  if  any  one  be  omitted,  he  cannot  be  fiied  1)7  another  appeal ;  but  th« 
otnifrion  of  any  of  them  does  not  vitiate  the  appeal^  as  to  ttiofc  a;nin(l  whom  it  is  breught* 
Pcenx  funt  reftringendse.    Refolved  by  the  counfel.    Jeok.  29.  pi.  56.  Jenkins  fays  he' 

underftands  the  cafe  of  acceflanes  of  acceflaries  to  be  before  the  fa<5)  ;  for  fuch  may  have  acced^- 
ries,  fur  they  are  quali  actors  in  the  fa^  ;  but  as  for  accef&ries  after  the  fadt,  they  cajinut  b»v« 
acceCfaries.    Jenk.  29.  pi.  56. 

9.  Two  perfons  were  indiSfed  for  murder  at  the  feiEons  at  Exe- 
ter*  The  one  was  convi^ed  and  attainted,  the  other  acquittedy  and 
againft  him  the  widow  brought  her  appeal,  and  he  removed  him- 
felf  hither  by  habeas  corpus  \  and  the  plaintiff  moved  to  have  an 
habeas  corpus  to  remove  the  body  of  :*-e  other  who  was  attainted, 
which  was  denied,  and  it  was  faid  that  ihe  might  arraign  her  ap- 
peal againft  the  other  alone.  Skin.  634.  Hill.  7  W.  3.  B.  R. 
Reynolds  and  Kening,  al'  Kenige. 


(L)     Falfe  Appeal.     Punlflied  Ho\V.  [  548  ] 

i.  13  £.  I.  T^Nafts,  That  if  the  appellee  of  felony  acquits  himfelf  By  the 
cap.  12.      ■'-'  in  due  manner^  i^c,  the  jujhces  before  whoinyi^c.  !*J°'"*ilKrf 

,     ,,  ./J        I  n        1    '^  9       '  -r  M^     never  tbc/ijs 

Jhall  puntjb  the  appellor  by  a  year  s  imprijonment^  m^keagne^ 
and  render  *  damages^  and  alfo  make  a  grievous  fine  to  the  ktngi  vouifim  f 

plantiff  (hall  make  fine  to  the  king  ;  but  this  is  to  be  intended  wbete  be  is  to  rtfnkt  djnunges  affo  i» 

tte  dtfindiMt ;  for  in  fuch  cafe,  where  he  (hall  not  render  damages  by  this  ftatute  lie  (hall  not  be 

fined,  but  amerced  only.    St.  P.  C  170.  a.  (C)  cites  Pafcii.  9  H.  5.  i.  where  the  a/>f>eal  abated  for 

«r^ffo//fKr,andthe  plaintiff  was  only  amerced.     And  cites  Fit2h.  Corone  219.  41  Alf.  [8]  where 

the  appellant  after  declaration  was  n^fuitrd,  and  the  court  immediately  awarded  procefs  againft 

the  appellant  to  make  fine  t  and  there  ajcrecd  that  if  the  defendant  be  at^uitttd  nfufw.vdi  at  ike 

Juit  9/  tbt  kittg,  whereby  he  recovers  damages  ngainfl  the  appellant,  yet  the  appellant  fliaU  tittmmkt 

a  JKtv/wybecaufe  he  made  one  before.    But  fupi^ofe  the  defendant  be  found  guilty  of  the  felony 

at  the  king's  fuit,  it  feems  the  pl.iintiff  has  no  remedy  to  rc-have  the  fine  paid  ;  for  it  feeros  by 

the  common  law,  that  the  plaintiff  in  appeal  (hall  be  fined  for  his  nonfuit,  and  this  is  the  reafoti 

why  they  awarded  the  fine  here  to  be  paid  immediately.  St.  P.  C.  170.  b.  (C)        ■        2  Hawk. 

PI.  C.  204.  Cap.  43.  f.  154.  fays  there  is  no  doubt  but  that  by  the  exprefs  words  of  this  flatute, 

where  ever  the  appellant  or  his  abettors  are  by  the  purport  thereof  to  render. damages  to  la* 

appellee,  tlicy  are  alfo  to  be  fined  to  the  king,  and  imprifoned  for  a  ye-r.    Alfo  it  feems  clear 

fr(*m  the  general  purport  of  tfie  books,  that  an  appellant  appearing  to  have  brought  an  ill« 

grounded  appeal,  whether  of  fclnny  or  maihem,  Aall  be  fined  in  many  cafes  whorein  he  is  not 

liable  To  render  damages  by  the  ftatate  ahovemcotioned  ;  as  where  he  is  nonfuit  either  againft  III 

or  part  of  the  appellees  only,  whether  after,  or  as  fome  have  holden,  before  appenrance^or  wher» 

the  writ  abates  through  tlie  default  of  the  appellant  in  wilfully  fuing  by  a  wronjj  name  or  % 

vitious  writ  kc.  and  even  a  feme  covert  fuing  an  appeal  known  by  her  to  be  grouhdlefs,  as  for 

the  death  of  a  liulband  whom  (be  knows  to  be  alive,  (ball  be  fined.     But  it  is  ccitain  that  where 

a  writ  abates  by  the  adl  of  Goil,  or  for  any  other  .c*nfc  no  w?.y  imputable  to  the  appellant,  b« 

fliall  neither  be  fined  nor  amerced.     Alfo  it  is  ccitain  tliat  an  infant  in  no  cafe  is  to  be  fined fof 

a  falfe  appeal ;  but  fome  have  holden  that  he  may  be  amerced,  which  is  contradicted  b/otherif 

Who  fay  that  an  infant  in  no  cafe  can  be  amerced. 

*  Aa  to  damages,  fee  poAea. 

2.  Irt  appeal  againjl  2,  the  appeal  againft  the  one  was  found  faye^  fonmeilt^* 
by  which  the  appellor  was  awarded  to  prifon.  Br.  Appeal,  pi.  49-  pL'a9."ci«t 
cites  1  Aff.  9.  s.  c. 

3.  Becaufe  fome  pleaded  and  were  attainteJ,  and  others  canje 

S  f  2  not. 


^4« 


Appeal/ 


not,  tbe  plaintiff' faU  that  be  would  not  proceed  againjt  tbem^  and  it 

was  awarded  tn^t  the  plaintiff  Jhould  be  taken ;  for  now  it  appeals 

that  his  appeal  is  falfe  againft  thofe.     Quod  nota«     Br.  Appeal^ 

pL  60.  cites  22  Air.  82. 

Br.  Irmpri*       4.  Appeal  by  a  feme  of  the  death  of  her  hufband,  and  at  tbeiof 

•tr'66"**t     ^^'  baron  was  brought  in^  and  flic  examined,  and  confefled  that  hie 

S.c.  was  her  baron  ;  and  for  her  felfe  appeal  (he  was  committed  toOrifm 

Br.  fine  for   to  make  fincy  and  the  baron  at  large*     Br.  Appeal,  pL  25.  ates  8 

^"ircitt  H.  4.  18. 

g.C.'  *^  5*  Appeal  ofmaibem^  that  tbe  defendant  beat  bim  upon  tbe  beaJ^ 
by  which  he  loft  his  hearings  and  the  defendant  prayed  that  the 
maihem  be  examined,  by  v^hich  the  juftices  examined  him  openly, 
and  perceived  that  he  could  well  hear,  and  therefore  he  fliul 
make  fine  for  his  falfe  appeal;  but  becaufe  the  writ  fupprfed it  in 
the  time  of  R.  2.  againft  the  peace  of  the  faid  king^  and  the  declo'^ 
ration  was  in  the  time  of  the  king  rcw^  therefore  he  went  without 
fine.     Br.  Appeal,  pi.  26.  cites  8  H.  d.  2i. 

6.  In  appeal  the  plaintiff  confeffed  the  appeal  to  be  falfe*  He  Ihafl 
be  imprifoned  and  make  fine ;  but  contra  of  a  noniuit ;  and  the 
fine  was  100  s.     Br.  Appeal,  pi.  151.  cites  13  H.  4. 

7.  A  felon  confefs^d  the  felony ^  and  appealed  another^  who  was 
taken,  and  pleaded  Not  guilty y  and  when  the  jury  appeared  tbe  ap* 
prover  confeffed  bis  appeal  to  befalfcy  by  which  they  proceeded  no 
further  upon  the  approver  of  the  approver,  but  gave  judgment  that 

{  149  ]  ^^^  approver  Jhould  be  hanged,  and  they  were  in  doubt  if  by  this 
confeffion  the  appellee  {hall  go  quit ;  and  at  laft  per  tot.  cur.  hewof 
arraigned  de  novo  at  the  fuit  of  the  king ;  and  fo  fee  that  the  firft 
aflife  was  upon  the  appeal  of  the  approver ;  and  when  he  confieffcs 
his  appeal  falfe,  it  is  as  a  nonfuit  in  another  appeal,  in  which  cafe 
the  party  fhall  be  arraigned  at  the  fuit  of  the  king,  and  fo  fee  that 
the  approvement  ferves  for  indidment.  Br.  Coroncy  pL  3.  citei 
3  H.  6.  50. 


(M)     Determined  by  Judgment  in  another  Profc- 
cution.     Or  by  havings  or  praying  bis  Clergy. 


I.     A  Ppeal  againjl  3,  one  as  principal^  and  tbe  2  others  as  at* 
^^  ceffaries  of  rape  brought  by  a  feme,  and  the  principal  did 


'  Bf  the  «f- 

U  li  ixrlfid  ^ot  ccmcj  hut  the  2  others  came  and  wt  re  indited  thereof  and  a^ 

ftrmUft-  of  burglary,  ana  of  goods  carried  away  felonioufly  \  and  Kirton  pniy- 

ifmtib€f^\  ^  j|j3^  ^^  2  Ihould  anfwer  to  the  other  felonies,  though  they  did 

.forA^ww-*  '^ot  anfwer  to  the  rape,  till  the  principal  be  attainted ;  &nonal- 

w*  havt  but  locatur ;  for  by  attainder  at  the  fuit  of  the  king,  the  fuit  of  tbe 

S^'Z'/^'^  party  may  be  loft.     Br.  Appeal,  pi.  9.  cites  44  E.  3.  38. 

"and  fee  that  lift  JhjII  not  hi  j«iic<  in  jto^tdv;  viz.  »mcc  at  the  fnit  of  the  king,  and  once  Jt  the  <■< 
of  the  pirty.    Br.  Appeal,  pi.  9.  "cites  44  E.  3.  38.— Br.  Coronc,  pi.  11.  citci  S.  C  It  ?• 

■BmI  Brooke  fays,  fee  tifewhere  that ;/  be  te  oi^uituti  ifym  f.hnxf  he  nuty  be  artar^ned  ef  duMhm^  J** 
imy  4tHt  bifott ;  but  judgment  of  death  can  be  but  once ;  fur  he  cjinnot  die  tu-ice. 

Br.Corooe,  2.  Where  2  appeals  are  againft  one  and  the  fame  man,  and  he  •• 
FLx3.citef  '^  '  cmiSed 

2i.  \m 
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fMiviffedat  the  fiiit  9ftbi  one  firft,  he  canootbe  convicted  at  the 
fuit  of  the  other,  and  therefore  thev  were  reftored  upon  inquliy  of 
the  frefh  fuit,  and  of  the  property,  Sec.  And  fo  fee  that  a  man  mall 
not  have  but  one  judgment  of  death ;  and  in  appeal,  if  the  defen- 
dant has  his  clergy,  the  plaintifF  (hall  have  reftitution.  Br»  Ap- 
peal, pi.  11,  cites  44  £.  3.  44. 

3.  If  a  man  be  convUteJ  of  one  felony  and  adjudged  to  be  hanged^  Fitsh.  C«* 
by  this  ali  appeals  of  any  other  flony  done  b^re  it  are  determntdi  ^^^^^*Jh,, 
for  a  man  can  die  but  once,  and  one  judgment  of  death  ferves  for  **^'   : 
all  felonies  before  j  and  yet,  bccaufe  the  itng  pardoned  the  execution 
Gafcoigne  awarded  the  felon  to  anfwer  tp  the  appeal  of  a  felony 

done  before,  which  was  againft  the  opinion  of  Huls,  for  appeal 
once  determined  cannot  revive,  therefore  quaere  $  for  it  is  hard 
to  prove  the  appeal  to  revive.  Br.  Appeal,  pL  io«  cites  6 
H.  4.  6. 

4.  In  appeal  the  defendant  pleaded  Not  guilty,  and  two  other  ap» 
peals  were  brought  againft  him,  and  he  -w^s  found  guilty  in  all^  and 
three  judgments  given  Jeverally  that  he  fhoulcf  fiifFer  death,  and  thefe 
$ntered  feverally  upon  each  appeal^  and  every  inquefl  found  that  the 
parties  made  frefh  fuit,  by  which  they  were  reftored  to  the  goods 
in  the  appeal,  and  writ  awarded  to  the  feveral  bailift^.  Br  Appeal, 
pi.  93.  cites  4  £.  4.  II. 

5.  In  an  appeal  of  murder  for  the  death  of  his  brother  H»  the  2.  Le.  160. 
defendant  pleaded^  that  he  was  auterfoits  indi£iedfor  the  death  o^the  pl-  ».95- 
(aid  H.  which  he  fet  forth,  upon  which  he  was  arraigned^  ana  con-'  ^  k!\o^ 
fejfid  the  fanu^  and  prayed  his  clergy y  upon  which  the  court  advlfed,  rough  v. 
jind  pleaded  over  to  the  felony  and  murder  Not  guilty,  and  upon  a  Hoicrofc, 
demurrer  to  this  plea  the  court  confidered  the  ftatutc  3  H.  7.  cap.  flflflf^^J 
|.  by  which  it  is  *  enaded,  that  iftheperfon  indicted Jhall he  arraigned  cited  4  Rep*. 
within  a  year^  &c.  and  acquitted  or  attainted^  yet  the  party  may  have  45- b«  4^-  4. 
an  appeal^  but  in  this  cafe  the  defendant  was  neither  acquitted  or  at^  !1!1^^' 1*  ft. 
tainted^  fo  that  the  ftatute  does  not  extend  to  it,  and  the  opinion  of  i3i.cap"57* 
the  court  was,  that  ^n  appeal  would  not  lie.     And.  68.  pl«  142.  s.  c.  ad- 
Pafch.  20.  Eliz.  Burgh's  cafc^  {Kfc"*' 

was  out  of  the  {latute,  and  being  pen^I  concernin{;  the  life  of  a  man,  and  made  in  redraint 
of  the  common  law,  was  not  to  be  taken  by  equity,  but  is  cafus  omiflus,  and  left  to  the  common 
law.  S.  C.  citevl  per  Coke,  Arg  ns  liolden,  that  where  the  party  is  conviftod  at  the  fuit 

oftbequeen^  appeal  does  not  ;)f(eiw.trds  lie.-— ^ After  clergy  prayed,  though  the  eouit  will 
advife  upon  i:,  and  it  be  not  actually  allowed^  it  is  a  good  bar  to  an  appeal.  2  Hale's  Hiil. 
p.  C.  251.  cites  S.  C— See  Kelyng's  Rep.  107.  MTich.  8.  W.  3.  Armftrong  v.  Lifle,  S.  P. 
accbrdingly.  >  a  Hawk.  ri.C.  377.  cap.  3^.  f.  12.  fays,  it  feems  to  have  been  longfetiledy 
that  not  only  he  who  has  been  admitted  to  his  clerg^  on  a  conviAion  of  manllaughter  upon  nn 
indiAment  of  murdtr,  but  alfo  that  he  who  being  called  to  judgmrn'  on  fuch  a  convi£Hon  has 
prayed  his  clergy,  but  has  not  boen  a^ually  admtted  to  it,  may  bar  any  fuhfequent  appeal  for  th« 
lame  death  as  he  might  by  the  common  law  ;  and  as  to  the  obje6lion  to  the  feeming  abfurdity, 
that  if  the  law  be  fo;  he  that  \o&  his  clergy  on  "^  conviction  of  manflaughtcr  will  be  in  a 
better  cafe  than  If  lie  had  b?eii  wholly  acquitted,  it  may  be  anfwered  that  this  does  not  depend 
on  any  reafoning  from  the  nature  of  the  thing  but  from  the  ftatute  of  3  H.  7.  cap.  i.  which 
exprefsly  takes  away  tlie  plea  of  autrefoits  acquit  in  this  cafe,  but  by  fuffering  even  perfons 
attainted  on  an  indidtment  of  death,  who  have  been  ad:nitted  to  their  clergy,  to  plead  fuch  ad« 
■otflioQ  in  bar  of  an  appeal,  plainly  feems  to  have  intended  to  leave  the  benefit  of  the  clergy  as  it 
ikood  before. 

6n  One  indited  of  murder  yns  found  guilty  of  manjiaughter.     Af-      l"    J 
terwaids  an  appeal  was  brought  againft  himy  and^at^  a^aiuft  others  ^  ^i  ^' ^bj. 

8^3  «^  bitht's  cafe* 


sso  appeal* 

»lisi$.Goffv.  as  acceJJories  after  tbi  fa£t.  It  was  moved,  that  the  principal  after 
Solved -^  ftf«ti/<5?i^»  baa  his  clergy^  and  was  never  attainted,  and  therefore  Ac 
And  fays/  jUTceflpries  to  be  difcharged  ;  and  per  tot,  cur.  if  the  principal  had 
that  the  law  Jiis  clergy  or  pardon  befire  his  judgment -^  though  it  were  after  con- 
the^pHiKt  ^  viftion,  the  acceflbry  mall  be  difcharged  j  but  if  he  prays  his  clergy 
pii  on  his"  after  he  has  had  his  judgment,  as  well  he  may,  or  if  he  oe  pardoncc^ 
a-  -  yet  the  acceflbry  ftiall  be  arraigned.  And  after  Coke  \'torney 
"?■  -^  ^  General  agreed  the  difference  taken  to  b  3  goo  J,  ar: .  t  "T^upon 
ion]^.v<\h.''  tii^y  were  difcharged.  Cro.  ii.  540,  541.  pi.  6.  '  ,  ^j  £iiz, 
for!  v^^g     B.  R.     GofF  V.  Byby  &  al. 

xn-nt  ob- 
tains a  pnrdon,  or  has  bis  clergy  allowed,  the  acceffory  is  thereby  difc'  a'-fred. 

Comb.  89.         J,  In  appeal  of  murder,  the  defendant //<f<7-^<*^,  t^  <t  be  was  /r- 

ed^m'Ta""s  ^'^^^>  ^^^  convl^ed  of  manjlaughtery.and  not  oj  in  t  ,  r,  prout  pateC 

that  all  rhtj*  per  recordum',  and  that  he  was  clericus  is'  paratus  fuit  legere  ut 

juftices,  ex-  clericus,  if  the  court  would  have  admitted  h  nu  ani   uiat  he  is  the 

ccpt  Street  f       perfon,  &c.  The  appellant  demurred.  The  truth  was, that  after 

It  was  ad-  the  conviction,andbeforetherentence,  an  appeal  vv-as  brought  10  that 

journcd  it  the  defendant  had  not  an  opportunity  to  pray  his  book.     This  cafe 

trTxche*-  ^^^^  argued  in  Hill.  3  Jac.  2.  in  B.  R.  and  afterwards  in  Trin.  4 

quer  cham-  J^^.  2.  and  the  Ch.  J.  delivered  the  opinion  of  all  the  judges  (except 

berpK^pier  Street  J.)   who  were  aliembled  at  Serjeant's  Inn  for  that  puraole, 

difficuita-  ij^^f  j.j^|g  ^j^  j^Q  good  plea,  and  that  the  court  ought  not  to  aft  the 

of  opinion  prifoncr  what  he  had  to  f«iy,  and  fo  to  let  him  into  the  benefit  of  his 
thatthcplea  clergy.  3  Mod.  156,  Goring  V.  Deering.  But  the  reporter  adds 
was  1 1 ;  for  tanien  qu^re  ;  for  it  is  other  wife  relolved, 

othcrwife  , 

theftatute  [?  H.  7  cnp.  t.]  would  be  of  no  ufc»  2  Siiow,  507.  pi.  469.  S.  C.  jiift  ra«n- 

tioned. Caich.  16.  S.  C.  fays  that  the  dt:r'cnJ.inc  alio  pleaded  that  he  demanded  ihc  buoki 

and  was  always  ready  to  re  id  \\hcii  it  ihould  be  icquirtd  of  hi;n,  Sc  hoc  &c  fed  adjomatur.— • 
S.  C.  cited  4  Mod.  ico.  as  to  i!ie  opinion  of  the  jikJ2^''  ?  ^"^  3S  to  that  fays  quaere  carnen;  far 

that  the  I.tvv  feen:s  to  be  other  wif- C;uth.  17,   18.  Mich.  3  Jac.  «.  B.  R-  Pcorafc  t, 

Welch  and  Power  S.  P.  only  »be  defendant  omitted  pler.dinj  that  he  demanded  the  bcokt"  per- 
form his  cler3y>  but  pie  ided  that  they  were  clcik.-,  and  then  and  ftill  are  ready  to  read  :  The  tafc 
was  argued,  but  nochins  laid  by  the  court. 

8.  The  words  of  the  ftatute  of  3  H.  7.  cap.  i.  arc  general,  viz. 
in  an  appeal  brought,  or  to  be  brought,  and  thercfoi;e  extend  to  al] 
appeals,  whether  antecedent,  concurrent,  or  fubfequent,  and  fe  it  is 
if  clergy  was  not  had  by  default  of  the  court,  i  $al(c  63.  pi.  3* 
Hill.  8.  W.  3.  B.  R.  Arniihong  v.  LiHe, 

9.  Where  a  perfon  has  had  his  clergy ^  he  fliall  have  time  t9  pkaix 
but  it  muft  be  ^iofi  injlanter^  and  as  of  this  day,  and  no  im- 
parlance entered.  12  Mod.  416.  Mich,  12  W.  3.  Wilmot  v. 
Tyler. 

10.  At  common  law^  if  a  man  was  indited  and  atietinted  rf  ^ 
fckny^or  acquitted  upon  this  inJi£bnent)  an  appeal  did  not  lie,  for  it 
wc  uld  be  in  vain,  for  an  attainted  perfon  is  dead  in  law  ;  but  be* 
cnufe  the  king  might  pardon  fuch  attainder  at  this  day  in  cafc  of 
the  killing  of  a  man,  be  the  offender  attainted  or  acquitted  bcfcrt, 
if  he  has  not  had. his  clergy,  he  is  liable  to  an  appeal,  by  the  ftatute 
of  3  H.  7.  cap.  I.  but  all  other  felonies  remain  at  common  bw. 
Jf,nk.  160.  p).  4. 

1 1.  In  an  appeal  at  bar,  the  appellee  y:^s  found gui/tj  ofmafjlaugb-- 
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Ur  $nfy,  whereupon  he-  prayed  the  benefit  of  his  clergy  ;  and  the 
court  being  of  opinion,  that  t!ic  ftatute  that  gives  the  clergy  ex- 
tends to  appeals,  and  that  the  burning  in  the  hand^  being  no  part  of 
their  judgment,  the  queen  could  paj-don  it,  according  to  Biggin's 
Case,  5  Rep.  50.  thereupon  the  appellee  vr^s  immediately  dif charged 
without  hai/y  being  pardoned  by  the  late  j£f  of  grace.  1 1  Mod. 
5^54'  pl*  7*  Mich.  8  Ann.  B.  K.  Smith  v.  Bowcn. 


(N)     Procefs  and  Proceedings* 

X«    A  Ppeal  of  rape,  the  defendant  pleaded  Not  guilty,  and  was  Br.Proceliy 
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let  to  mainprife  to  attend  the  inqueft,  and  afier  came  noty  and  P.*-  '^• 

capias  J  alias  fcf  pluries  iffued,  and  was  returned,  and  he  came  not.  ^'j^fays  * 

Scott  awarded  exigent,  and  faid  that  if  he  appeared  pending  the  that  if  th* 

•  exigent,  he  ihould  try  to  remove  the  inqueft  i  for  he  is  without  day  exigent  b0 

hy  the  exigent,  and  he  cannot   take  the  inqueji  by  default,  in  as  fcrv™thoo 

much  as  it  was  in  cafe   oi  felony.     Br.  Appeal,  pi.  54.  cites  i6.  itieemc 

Aff.  13.  clearly  that 

2.  Br.  Appeal,  pi.  55.  cites  17  Aff  i.  that  it  was  laid,  that  ^"»k«^«*- 
before  this  time  there  were  no  mainpernors  taken  in  appeal,  but 

fledges  of  the  battaiL 

3.  Note  if  a  man  would  fue  .appeal  oi  felony,  robbery,  or  larceny^ 

he  muft  come  in  full  county  within  the  year  and  day  afier  thefaR,  and 

find  fufficient  pudges  to  profecutj,  and  immediately  make  the  coroner 

€nter  the  appeal  in  his  roll,  and  be  Jen t    to  the  bailiff  that  he   have 

the  body  of  the  appellee  at  the  next  county,  and  if  the  bailiff  teftifies  in 

.  two  counties  that  Non  ejl  inventus^  tiic'n  the  appellee  jhall  be  demanded 
from  county  to  county  till  he  be  outUiiued^  and  if  the  plaintiff  makes 
drfdult  at  any  county,  then  the  exigent  jhall  ceafe  till  the  eyre  of 
the  yufiices  in  this  county,  and  the  plaintiff  fljall  lofe  his  appeal  for 
ever.     Br.  Appeal,  pi.  62.  cites  22  Aff.  97. 

4.  Infant  within  the  age  of  18  years  fued  appeal  of  the  death  of  his 
&ther  againji  f.  N.  who  was  thereof  indidcd,  and  by  his  nonage  the 
appeal  was  abated,  and  the  infant  amerced,  and  the  amercement 
pardoned  becaufe  within  age,  and  not  awarded  to  prifon,  and  tBe' 
defendant  arraigned  at  the  fuit  of  the  king,  and  pleaded  to  the  coun- 
try, and  was  not  let  to  mainprife,  and  the  infant  prayed  venire  facias 

for  the  king,  and  could  not  have  it,  becaufe  within  the  year  of  the 
death,  in  which,  cafe  the  law  may  intend  that  another  may  have  the 
fuit  yet  within  the  year ;  but  Knivet  faid  th^t  he  Jhall  deliver  the  [  CC2  1 
writ  to  the  Jheriff,  but  no  inqueji  jhall  be  taken  within  the  year; 
quaere  if  it  be  intended  that  another  who  is  heir  v/ithin  the  year, 
and  of  full  age,  may  have  the  appeal,  as  where  the  infant  heir  dies, 
and  the  uncle  is  heir  by  his  death  whether  he  fhall  have  the  appeal 
after  the  infant  has  brought  appeal,  and  his  appeal  abated  by  in- 
fancy i  or  if  aa  elder  foil  be  found  ?  Br.  Appeal,  pi.  75.  cites 
41  Aff,  14. 

5.  Appeal  by  a  feme  againji  three  of  the  death  of  her  hufband,  And  it  wat 
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gMgaa/wli  2nd  procefs  continued  till  exigent  iflued,  and  at  the  exigent  tm  m^ 
gainft'the  ^^^^^  themfelves  in  the  county,  and  the  third  maii  defauby  andwts 
acceflbiies  outlawid^  and  ^(^  feme  counted  againft  the  two  as  receivers  ^  the 
iiU  tbtfrin-  third  in  the  county  of  Dorfet  after  that  the  third  had  killed  her  k- 
^liLJibf  ^^^  '^  ^^^  county  of  Kenty  and  therefore  the  two  prayed  to  go  atiit, 
vcrdiaor  &  non  allocatur  till  they  had  pleaded,  by  which  they  plea£d  Not 
outlawry,  guilty,  and  after  were  let  to  mainprize,  and  after  the  court  award- 
wm^iiJay  ^  ^^^*  ^^  defendant  fliould  go  quit  for  the  caufe  aforefiud,  Br, 
bcipprifcd  Appeal,  pi.  7.  cites  43  E.  3.  17,  18,  19, 

who  are  principals  and  who  acceffories.    Br.  Appeal,  pi.  7.  cites  43  £.3.  17,  iS,  19. 

6;  Appeal  by  a  feme  of  the  death  of  her  hufband  againfi  thru 
generally^  one  is  outlawed^  the  others  render  themfelves  at  the  /jr« 
igentj  and  the  plaintiff  counts  againjl  thofe  2  as  accejjirits^  and  yet 
the  exigent  well  awarded,  becaufe  //  does  not  appear  in  the  appeal 
tvho  was  principal  and  who  acceffory^  and  e  contra  if  this  had  ap- 
peared; for  then  exigent  (hall  not  ifTuc  againft  the  acceffory,  till 
the  principal  be  oudawed.  Per  Knivet  J,  Br.  Appeal,  pL  79. 
cites  44  Air.  16. 
S.P.  Br.  7.  Appeal  of  death  before  the  (herifF  and  the  coroner  in  die 

pi'^rAo^'  county  of  H.  and  writ  and  came  to  them  to  remove  the  appeal  into 
eit^  48.  B.  R  who  font  it  accordingly,  and  becaufe  the  appellor  was  witbn 
Aff.  3.  out  day  in  the  appeal  before  the  Jheriff  and  coroner^  fcire  facias  ijfkei 

to  maintain  his  appeal^  and  the  (herifF  returned  nthily  by  which  tf^ 
fued  ficut  aliasy  and  the  (herifF  returned  nihil^  by  which  the  de- 
fendant prayed  to  go  quit,  and  could  not,  but  other  fkut  alias 
awardedj  and  the  defendant  let  to  mainprife,  &c.  for  it  may  betha( 
the  plaintifF  has  been  warned  in  another  county.  Br.  Appeal, 
pi.  15.  cites  48  E.  3.  21, 

8.  In  appeal  the  (herifF  had  not  returned  any  pledges  de  pro- 
fequendo,  but  becaufe  the  defendant  had  appeared  in  court  he  wats 
put  to  anfwer,  and  the  plaintifF  found  pledges  in  the  court.  Thei, 
I)ig.  218.  lib.  16.  cap.  I.  f.  8.  cites  Mich.  11  H.  4.  7. 

9.  The  writ  to  remove  an  appeal  was  directed  to  the  fieriff% 
which  ought  to  have  been  to  the  coroner^  and  therefore  that  which 
comes  here  by  fuch  writ  (hall  not  be  faid  of  record  here.  Br, 
Appeal^pl.  44.  cites  4  H.  6.  15. 

10.  The  dtfcndznt  pleaded  charter  of  pardon^  which  was  al-r 
lowed,  and  he  difmifFed,  and  the  mention  of  the  pardon  was  m-r 
tered  upon  the  declaration  and  not  upon  the  indiShnent  whereas  cefjit 
procefjus  ought  to  have  been  made  upon  the  indiSlment  alfo^  by  which 
procefs  of  outlawry  iffued  upon  the  indictments  and  the  defendant  out- 
lawed and  taken  by  capias,  and  demanded  what  he  had  to  fay, 
Why  he  (hould  not  be  put  to  death  ?  and  be  cajl  in  writ  oferrtr^ 
and  (hewed  the  allowance  of  the  charter  in  avoidance  of  the  out- 
lawry, &  ei  allocatur,  zi\dfurcty  was  demanded  of  him,  and  fcirc 
facias  againft  the  lords  mediate  and  immediate,  and  there  it  was 
furmifed  that  he  had  not  land  nor  tenement,  and  the  attorney  of 
the  king  confeffed  it,  and  therefore  hecaufe  he  had  been  tvjice 
vexed  for  one  and  the  Jam  felony^  therefore  he  fciid  his  fces^  vit. 

4>rtiy 


enly  jt  dsxen  $/  gUviSj  and  was  difmified.    Br.  Appai}|  pi.  ^2, 
cites  4£.  4.  10. 

*  II.  The  appellant  JhaU  hi  fumn  that  bis  appeal  is  truty  and 
therefore  donee  of  goods  to  other  ufe  {hall  not  be  compelled  to 
maintain  appeal,  for  he  fhall  not  be  compelled  to  fwear.  Br.  Ap« 
peal,  pi.  95.  cites  7  £.  4.  27* 

12.  Appeal  again/fjjmr^  aUJball  be  named  together  in  the  pruefi 
till  it  comes  to  the  exigent^  and  then  the  plaintiff  JhaU  ajfign  woa 
are  principals^  and  who  accejfaries^  and  exigent  mall  ifltie  againft 
the  principals,  and  procefs  (hall  be  continued  by  capias  agaiiift 
the  ^ceflary,  for  the  acceflTary  ought  not  to  be  attainted  by  pro* 
cefs  jointly  with  the  principal.      Br.  Aifife,  pi.  107.   cites  20 

13.  If  appeal  he  without  day  hy  demije  of  the  king^  there  if  die 
iing  pardons  the  defendant^  and  the  plaintiff  does  not  hring  his  re-* 
attachment  within  tie  year  to  revive  the  appeal,  the  pardon  (hall  be 
jUlowed.     Br.  Charters  de  Pardon,  pi.  69.  cites  2H.  7.  10. 

14.  An  appeal  was  brought  for  the  death  of  a  man ;  pending 
the  appeal,  the  plea  is  difcontinued  hy  the  king's  death ;  a  re^attach" 
ment  ought  to  he  fued  within  a  year  after  the  king's  demife ;  the 
;ippellant  does  not  fue  it ;  the  king  pardons  the  appellee ;  this  par« 
don  (hall  be  allowed  without  awarding  a  fcire  facias  againft  the 
appellant;  for  it  appears  on  record,  that  the  appeal  is  extinfl; 
and  it  would  be  in  vain  in  this  cafe  to  award  a  fcire  iacias.  By 
the  juftices  of  both  benches.  Lex  nil  (acit  fruftnu  This  cafe  is 
remedied  at  this  day  by  the  ftat.  i  E.  6.  cap.  7.  the  appeal  eon^ 
tinues  nottvith/fanding  the  iing*t  demife.  Jenk,  169.  pi.  29.  cites 
(5  H.  7.  Fitzh.  Re-attachment  13. 

15.  In  an  appeal  of  murder  dire^ed  to  the  wardens  of  the  Gnqui  ^-  ^*  ^^ 
Ports^  the  writ  was  returned  in  B.  R.  and  filed,  and  the  defendant  ^^^^'  J|* 
brought  tache  bar,  and  bccaufe  tht  proceedings  were  void  hy  reafon  171.  s.c/' 
that  the  writjbould  have  heen  dire£led  to  the  fl>eriff  of  Kent^  the  ap-  *»»t  S.  p. 

Jcllee  was  committed  to  the  Marfhalfca,  and  a  hiU  was  filed  againft  <>**J««*^?- 
im  of  appeal  of  the  murder  tfr  in  cuftodia  marefchalliy  and  after-  Comfus't 
wards  he  was  executed  thereupon.    Cited  per  cur.  2  Ld.  Raym.  Rep.  159. 
Rep.  1290.  Trin.  8  Ann.  as  Cro.  E.  694.  [pi.  5.  Mich.  41  Eliz.  ^^^^ 
B.  R,  and]  778.   [pi.  12.  Mich.  42  &  43  Eliz.  B.R.]  Watts  v.  \»  nJfprinc* 

BrainSt  «<i>  and 

thouldbeas 
in  the  principal  cafe]  Watu  t.  Brains^ 

16.  When  a  procefs  is  returned  in  appeal  another  ought  to  ifpie  Bulft.  t4> 

inftantly  without  any  mean  day  betwixt,  for  then  there  is  a  cena-  ?^'*f'^* 

tion  of  the  profecution,  and  abfolutely  difcontinued.     Refolved.  cordinglf. 

Cro.  J.  283.  284.  pi.  4.  Trin.  9  Jac.  !B.  R.  Bradley  v.  Banks.        — <— Yeiv. 

205.  s.  c  u 
S.  P.  held  accordingly ,  and  fays  that  To  is  Stamford  and  all  the  precedents  in  B.  K.— — ^Fhe  cafia 
was  a  writ  of  appeal  was  returnable  quinden.  Mich,  which  was  x6  OQi.  whereas  it  Ihould  \m 
retomed  a  die  SanAi  Mich,  in  15  Dies,  which  was  16  0<^  and  the  capias  bore  tefle  the  23d  O^ 
whereas  it  Ihould  have  been  attefted  from  the  firft  writ  retumed»  viz.  16  09l.  and  returnable 
oAabiF  Uillnrity  all  which  was  entered  on  the  roil,  and  fo  7  d^tyi  omtted  benu*en  tht  nturn  of  tht 
ntftit  ^f  ap^tal  unA  tbt  u'tajr ding  the  cttflii^  and  this  wa&  ohjedled  to  be  a  manifefl  difcontinuance. 
And  though  ttiis  was  faid  by  the  other  fide  not  u^  be  material r  it  being  all  in  one  term  (which  it 
^uc  as  oue  day  in  law)  and  that  the  appearance  ol  the  party  aided  this  diicontiuuaacey  yet  all  the 
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eonrt  refolv^  that  it  is  « difeonnavance.  Cro.  J-  2 S3,  pi.  4.  Trin.  ^  Jafc.  B.  R.  Bradler v.  |«)k|t 
••— ^Yelv- 104.  S.  C.  adjudged  for  the  defendunc  per  tot.  cur.  and  agreed  that  no  appearmce  by 

t\\it  defendant  in  appeal  will  aid  any  difcontimiance  of  fuit. BuUl.  141.  S.C.  andS.P.  ic- 

cordiaglyy  and  the  writ  of  appeal  was  qnaihed  and  the  defendant  difcharged. 

'         17.  All  'jurits  of  appeal  muft  be  returnable  in  B»IL    2  Haw];. 
PL  C.  156.  cap.  23.  1.  5. 

1 8.  An  appeal  of  murder  de  morte  ^iri  was  carried  down  to  be 

tried  at  nifi  prius  in  Yorklhire,  where  both  parties  appearedy  but 

*ihe  appellant  did  not  put  in  the  record  to  try  the  iflue.    It  waa 

moved  that  the  appeal  being  not  tried,  it  was  either  a  nonfuit  $r  a 

-  .  difcontinuance.    But  Holt  Ch.  J.  was  of  opinion  that  it  was  nd-- 

L  554  J  tber;  but  ordered  the  appellant  to  pay  cofts  for  not  going  oatp 

trial.     12  Mod.  65.  Mich.  6  W.  &  M.  Sutton  v.  Sparrow. 
3  Salk.  589.       19.  The  return  of  a  writ  of  appeal  was  attaehiari  feci^  whereas 
P*'  '•  ^- ^-    it  fliould  be  attachia^jiy  and  this  was  held  a  full  anfwer  to  the  writ. 
ficoJding.  .4  Mod.  290,  Trin.  6  W.  &  M.  in  B.  R-  Wilfon  v.  Law. 

|y  that  this  return  was  good.<»— 4  Mod.  290.  293.  S.  C  the  court  held  the  words,  viz.  Attadnan 

feci  prout  mihi  pracctpitur,  a  full  anfwer  to  the  writ. Comb.  293.  S.  C.  &  S.  P.  and  Holi  Ch> 

J.  at  firft  thought  it  ill  unlcfs  cured  by  the  defendant**  appearance ;  hut  afterwards  it  wa<  n- 
folved  to  be  weU  enoogh.*^-— Carth.  331.  3^3.  S.C.  &  S.  P.  and  the  return  held  good,  becanfeit 
is  faid  to  be  done  virtute  brcvis,  which,  by  the  conclufion  p^ratum  hoboo,  amounts  to  aitacbiavi. 
But  per  Hoi:  Ch.  J.  it  would  have  been  ill  if  the  words  (virtute  hrevis)  had  been  onnltted.  ■ 

Ld.  Raym.  Rep.  20.  S.  C.  &  S.  P.  and  the  return  adjudged  goml,  becaufe  it  was  virtute  brevis  pn«- 
di£ti  prout  mihi  prgcipitur        Skin.  552.  S.  C.  &  S.  P.  and  the  court  held  it  all  o.ie. 

But  if  the  ;y/«''M  oftb^  writ  it  naught  this  will  not  be  belfted  bf  thi  defendant* %  appenramct  $  for  tfh 

pearance  helps  rmly  when  the  party  comes  in  and  pleads  to  iiTue,  but  not  when  he  comes  in  n4 

challenges  the  proccfs  upon  tne  account  of  its  defc<^.     Per  Eyre  J.  1  Salk.  59.  pi.  2.  Trin.  6  W. 

&  M*  in  B.  R.  in  caCe  of  Wilfua  v.  Laws.  .     .S.  P.  by  Eyre  J.  accordingly.    Ld.  Raym.  Rep.  21. 

S.P.  held  accordingly  per  cur.    Garth.  334.  in  S,  C. 

Skin.  670.  20.  The  defendant  was  indited  at  Carlifle  of  murder,  andfiuni 
pi.  6.  S.C.  guilty  of  manjlaughter.  The  brother  of  the  deceafed  immcaiatcly 
Holt^h.  f.  exhibited  his  bill  of  appeal,  and  the  appellee  was  arraigned  ufm 
the  appellee  the  appeal  forthwith ^  and  being  put  to  anfwer  he  refufed  to  pUadj 
ought,  after  arid  nothing  more  was  done  thin.  Afterwards  a  certiorari  to  re- 
returned  '"^^'e  ^^^  indiftment,  and  a  hab.  corp.  to  remove  the  perfon  into 
upon  the  B,  R,  was  granted  though  oppofed  by  the  appellant,  and  be  vcas 
certiorari,  brought  'to  the  bar  in  cujlodia  and  the  returns  filed,  and  he  was  cm- 
S  a^inft ^*  ^i'iiiid  ^0  the  marJhaL  The  court  held  that  the  appellant  is  not  dc- 
the  appei-  niandable  at  this  time,  becaufe  by  the  certiorari  he  had  no  daj  in 
lant  ad  pro-  court.  And  therefore  in  fuch  cifes  the  only  courfe  is,  for  the  pri- 
fequen-^^  foner  to  fue  out  a  writ  of fcire  facias  againjl  the  appellant^  reciting 
the  api^cl-  the  whole  matter,  and  fo  to  wurn  him  to  appear  at  a  day  certain  t§ 
lant  has  no  pr  oft  cute  his  appeal  in  this  Court;  and  then  if  the  appellant  fliould 
*^^^s"ik^6^  make  default  on  that  day,  the  court  upon  demand  might  nonfuii 
sTc.&s.p!  him,  but  not  otherwife.  Sed'per  cur.  the  appellant  Tnay  ccme  in 
aodafcire  gratis  if  he  will,  and  profecute  his  appeal  without  a  fcire  fecias. 
facias  being  Carth.  395,  Hill.  8  W.  3.  B.  R.  Li/le's  cafe,  [alias,  Armftrong  v, 

taKen  out       t  */i     t 

returnable     ^.'lUC.J 

at  a  common  day,  and  no  TCtom  being  mule-  by  the  fheriff.  the  prifnner  moved  again  for  bis  d^- 

cliargc;  but  the  court  toKi  h  m  uuit  he  i»»iift  t;?ke  a  new  djy  ami  piocurc  a  rt^tum,  unlefsbecil 

•ci  the  appellant  to  appear  gra' i*-,  as  he  u)  jv  if  he  pleafcs. 

21.  A  civil  caufc  is  always  arraigned  on  the  plea  fiie^  unlffs  I' 
fimes  in  by  attachment.     Per  cur.  and  Mr.  Alton  laid  that  afpcJ, 

whether 
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whether  by  writ  of  bill  was  always  arraigned  in  Englijh  on  the  plea 
Jide-i  unUfs  it  caine  by  certiorari ;  ror  then  it  was  ruled  on  the  crown 
fide ;  and  accordingly  it  was  ruled  in  this  cafe,  but  not  to  make 
a  precedent,   i  Salk,  62.  Hill.  8  W.  3.  B.  R.  in  cafe  of  Armftrong  ^ 
V.  Lifle. 

22.  The   conviSiion  being  returned  by  certiorari^  the  appellant  iSalk.fio, 
njoould  have  taken  exception  to  it  \  but  Holt  Ch.  J.  would  not  al-  fn^'f^^' 
low  it,  and  faid  that  they  are  ftrangers  to  this  record,  and  they  have  this  is  the  * 
not  any  privity  or  authority  to  take  exceptions.     Skin.  670.  67 1 •  king's  re- 
pi.  9.  Mich.  8  W.  3.  B.  R.  in  cafe  of  Armftrong  v.  LMc.  ^hfch  u« 

appellant  c^ortot  aflign  errors ;  for  he  is  a  flranger,  and  perhaps  the  prifoner  has  releafed  thefo 
errors  to  the  king,  and  the  appellant  has  no  warrant  of  attorney,  anfl  ought  not  to  fpeak  or  b« 
heard  in  the  caufe.  Comh.  41 1.  S.  C  &  S.  P.  and  Hole  Cb.  J.  ^id  that  ju>ne  but  the  kinf 

or  the  prifoner  can  aflign  error  in  the  convidlioo. 

•23.  On  the  day  on  which  an  appeal  was  returnable^  it  was  mov«> 
ed  that  the  appellant  fhould  be  demanded.  Per.  cur.  There  is  no 
writ  returned,  fo  no  appeal  pending;  and  the  fheriff  has  all 
this  day,  the  court  fitting,  to  make  a  return ;  but  it  was  agreed  f/*  [  555  J 
the  writ  were  returned^  they  might  come  and  have  the  appellant  ^ 
demanded,  and  if  he  did  not  come,  they  fhould  be  difcharged ;  and 
a  mqtion  for  appellant  that  the  Jheriff  Jhould  return  his  writ  was 
denied,  there  being  no  affidavit  that  it  was  delivered  t9  thejheriff^ 

12  Mod.  349.  Pafch.  12  VV.  3.  Stout  v.  Maifon  &  Cowpen 

24.  An  appeal  was  brought  by  an  infants,  and  Utit  Jberiff' delivers 
it  up  to  himy  who  cancels  it.     A^udged  a  contempt^  and  the  flieriff 

Jined.     12  Mod.  372.  Stout  v.  Towler, 

25.  Note  in  appeal,  the  year  having  expired^  the  appellant. f«»4/ 
not  have  a  new  writ  of  courfe^  and  for  this  they  petitioned  the  lord- 
Jceeper  for  a  new  writ,  who  aflembled  Treby  Ch.  J.  of  the  Com- 
mon Pleas,  Sir  John  Trevor  Mafter  of  the  Rolls,*  and  Juftice 
Powell  to  advife  of  it ;  who  all  agreed  it  was  difcretionary  to  grant 
one  or  no  ;  but  agreed  it  was  not  proper  to  do  it,  12  Mod.  375, 
Pafch.  12  W.  3.  in  cafe  of  Stout  v.  Towler. 

26.  Where  a  man  is  bailed  upon  an  appeal  of  murder  to  appear 
from  day  to  day^  if  he  makes  default  it  Ihall  be  recorded,  and  proceft 
iliall  go  againil  his  bail,  and  a  capias  againfl  himfelf  j  and  if  he  does 
not  make  default,  but  comes  in  difcharge  of  his  bail,  he  {ball  be 
committed  as  at  firft ;  per  Holt  Ch.  J.  12  Mod.  428.  in  cafe  of 
^ore  V.  Wats. 

27.  In  writ  of  appeal  there  ought  to  be  15  days  between  tejle  and 
return.  Admitted.  i  Salk,  63.  pi.  4.  Pafch.  13  W.  3.  B.  R, 
Wilmot  V.  Tyler. 

%%,  The  original  writ  of  appeal  ought  to  be  returned  Non  ejl 
inventus  before  a  capias  awarded;  per  cur.    12  Mod.  554.  Trin. 

13  W.  3.  Anon. 

29.  After  acquittal  on  an  indiftm^nt  for  murder  an  appeal  was  i  Salk.  itu 
|>rought,  and  the  judge  of  affife  gave  the  appellee  time  to  the  next  ^^Sft®*]? 
^ffife ;  but  in  the  mean  time  the  appellant  brought  an  habeas  corpus  Jiich/3  ^  * 
4ind  certiorari  to  remove  the  body^  &c.  and  the  record  into  C.  B.  and  Ann.  B.  R. 
^tcrwards  at  a  judge's  chamber  the  parties  agreed,  and  the  a^ellee  Jj**  ^1^' 
l^eing  bailed,  he  a;^pcared  upon  his  recognizance,  znd  produced  a  d^snojL, 

releeft 
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pear.  j-«     rAa/i  from  die  appcflant,  and  moved  thftt  he  might  be  UfAamit 

s.a  &s/p1  ^^^  counfel  appeared  for  the  appellant  to  confent.    But  per  Hek 

acpording-    Ch.  J.  tbi  babias  corpus  and  certiorari  muft  hi  rsturmiy  aji\d  thea 

ijr*  f  ^  court  will  ba  poiiefled  of  the  record,  and  tbi  cMiUa  mufi  bo 

arraigned^  and  tben  be  may  plead  tbe  releafe  i  or  if  tbi  appodant  it 

not  ready  at  the  return,  &c.  to  arraign  the  ^fspcxL^  or  dai$  mi  op* 

peaty  be  may  have  a  Jcire  facias  agiinft  him  to  compel  him  to  it| 

&nd  if  be  does  come  in  at  me  return  thereof,  hejball  be  nonfidiy  W 

]fit  the  appellee  is  not  thereby  difcharged  *,  for  here  being  a  mcor4 

againft  him  in  court,  he  fnuA  be  arraigned  at  tbi  fiat  of  the  wen^ 

and  then  he  may  plead  Auterfoits  ac(}uit,  Uc^    3  SaUc^  39.  CuUif 

ford's  caie. 

30.  There  muft  be  4  bail  in  an  appeal  of  murder;  per  c«r. 
II  Mod,  2i8«  Pafch.  8  Ann«  3-  K.<  in  cafe  of  Young  v«  $]aiigh(er^ 
ibitL 

31.  In  appeal  die  defendant  w^s  brought  up  on  tbe  return  ^tbf 
writy  wbertof  notice  bad  been  given  to  the  appellant,  and  that  the 
court  would  be  moved  to  bail  him*  The  plaintiff  not  appealing,  the 
court  was  moved  either  to  difcharge  or  bail  him  $  but  it  was  tkM« 
denied,  becaufe  they  would  confider  if  there  were  not  4  days  «f 
grace  in  this  as  well  as  in  other  afHons  for  the  party  to  aj^iear  in} 
and  then  beii^  brought  up  again,  Lee  J.  (aid  that  it  appeared  fay 
4  Mod.  99.  that  the  parties  have  4  days  to  appear  in,  and  there- 
upon was  remanded  till  the  laft  day  of  the  term,  when  the  ap« 

diant  .not  being  ready  to  count  againft  him,  he  was  difchargedi 
tarnard  Rep.  in  B.  R.  423.  Hill.  4  Geo^  %.   Tucker  v.  Macker- 


Ba 


[  S5^  ]  (O)     Writ  abated  in  what  Cafes.     And  the  Eficd 

thereof. 

Atthecom-   i,   6  F.  I.    Ji  Rovides  that  no  appeal Jboll  be  abated  fo  foon  as  have 

th«fc  ex-  ^*  9-  been  heretofore. 

ceptions  were  allowed  to  the  plaintiff  in  appeal  of  deaths  that  tin  pUutitifvMi  mi  prcfud  Alhtmac^ 

tal  wound  giTcn,  or  felony  done.    2  Inil.  317. 

If  the  writ  of  ap|)oal  df>ch  con^nbend  the  fpeciai  mat  er,  viz.  That  t!)e  hixiband  or  ancefior  vas 
flainy^  dcfeHtlendoy  or  by  mljadventurey  the  writ  of  his  own  fhrwin^ihall  alutte;  for  an  appeal  l'« 
not  of  fuck  a  killiug:,  becaufe  the  end  of  the  appeal  of  death  is»  that  tt^  appellee  may  haftja^C* 
ment  of  death,  tiz.  Death  for  death.    £  Inft.  317. 

This  claufe,  if  taken  by  itfelf  generally  and  liter;)Uy,  as  fome  have  taken  Tt»  extends  to  all  ap- 
peals, as  of  death,  robbery,  rape,  felony,  tnaihem,  ^c.  but  the  wonls  themCelves  (hew  that  ihii 
aft  is  only  extended  ro  the  appeal  of  the  death  of  man  ;  and  tlierefoi  e  appeals  of  r^kctry^  ra^f 
and  other  felMy  ami  malhem^  are  not  ttfithm  this  aS  \  for  the  mitcUief  WU&,  as  h^  been  luU*  ia  dlC  cai< 
of  the  death  «f  man.    a  Inlt.  317. 

Sr.Impri*  2.  In  appeal  againfl  baron  and  feme  and  another^  the  baron  £ed 
tIi"o?dus  P^^^i'^i  *^^  ^^U  and  proccfs  was  prayed  againft  the  feme  and  die 
5.'c!  3d  perfon,  becaufe  the  writ  is  not  abated  by  the  death  of  the  ba- 

ron. Candifh  iaid,  that  the  feme  upon  this  writ  (hall  not  be  com- 
pelled to  anfwer,  and  you  may  have  new  writ  upon  fucb  caitfe 
widiout  being  imprifoned ;  for  it  is  not  abated  by  your  d^uilt- 
Br.  Appeal)  pi.  i6.  cites  50  £•  3.  i. 

3.  In 


3*  In  appeal  of  felony  brou^t  againfi  afanu  covtrt  without  her 
baron>  ike  (ball  be  named  by  her  name  of  bapdiin,  zniftme  offuch 
m  0m.    Thd.  Di£.  50.  lib.  6.  cap.  2.  f.  6.  cites  i  H.  4.  5. 

4*  In  a|apeal  of  maibim  the  writ  was  contra  pacem  regis  R.  and 
die  diclar^tion  was  contra  paam  regis  nunc  H.  4.  by  which  the  * 
defendant  went  quit  without  fine.    Br.  Variance,  pi.  107.  citea 
8H.4.  at. 

5.  A  feme  fued  appeal  by  name  ofCkely^  where  her  name  was 
Joan\  and  after  the  defendant  had  imparled,  (he  came  and  faid 
that  her  name  was  Joan,  and  it  was  examined  if  covin,  &c*  and 
it  was  found  tliat  no  covin,  by  which  (he  went  without  making 
fitit.  Quaere  if  (he  (hall  have  new  appeal  by  name  of  Joan.  £r4 
Appeal,  pi.  38-.  cites  9  H.  5.  i. 

6.  A^al  by  feme  rf  the  death  of  ber  father.  The  court  (haQ 
abate  it  ex  officio.    Br.  Office  del,  &c.  pK  29.  cites  10  £•  4.  7. 

7.  Appeal  of  dtatb  was  taken  in  London^  and  after  i/Tue  of  Not  if  sMippel* 
guilty,  and  proce(s  made  againft  the  jury  which  remained  for  de-*  ^^^  brines 
fault,  &c,  the  plaintiff  dijcontinued  his  fuit,  and  becaufe  the  indict-  pJ^^wZrr 
weent  w^s  in  B.  R*  he  brought  appeal  there ;  Mid  by  the  reporter  a  fwmtr 
the  laft  appeal  (hall  abate,  becaufe  the  firft  appeal  in  L.  put  his  life  ^'  '^  <^  ^'^^ 
in  jeopardy  once.    Br.  A|^al,  pi.  103^  cites  16  £.  4.  11.  whereon  h« 

hath  appeared)  the  Oefendaat  may  plead  fuch  former  appeal  xw  abatement  of  the  fecund,  unleft 
the  firtt  were  by  bill  before  the  fheriff  and  coroners^  which  is  of  fo  litde  regarj  that  it  (hall  not 
bs  pleaded  in  abatement  of  a  fecond  before  it  is  removed  into  (he  king's  bench  by  certiorari,  nor 
even  then  tili  it  appear^  by  the  piaintifTs  appearing  upon  it,  3cc.  to  have  been  removed  by  him, 
and  not  by  a  ftranger.   2  Hawk.  PI.  C.  Abr.  173.  f.  76.— -a  Hawk.  PL  C.  190.  cap.  23.  f.  114. 

8.  If  the  defendant  in  appeal  pleads  mifnofmer  of  his  fur-namty  If  one  of 
the  appellant  roar  aver  that  known  by  the  one  name  and  the  other.  ^^^  ^^^tn^ 
2  Hale's  Hift.  P.  C.  138.  cap.  30.  cites  1  H.  7.  29.  a.  doth'n'^'' 

9.  But  if  mifnofmer  be  pleaded  of  the  chrijiian  name^  the  appel-  appear  be 
lant  muft  take  iflue,  and  cannot  plead  that  conus  by  the  one  name  either  m/. 
or  the  other.    Ibid,  cites  S.  C.  and  21  E.  3.  47.  b.  w^c  Lrf 

btfart  tin  writ  purvbaftd^  it  is  a  good  plea  for  any  of  the  der'eadants  who  appear,  that 

there  was  not  at  the  time  of  the  fvrckift  of  the  vt*it,  mr  hatU  bccnyw?,  any  fuch  ffrfm    T    -  -—  ^ 

in  rerum  nnturn  aS  fuch  defendant,  &c.  whereon  if  iiTue  be  joined  and  found  fur  the     L  557  1 

pleader^  the  writ  (hall  be  abated  as  to  all  the  defendants.    But  it  is  no  good  plea 

that  there  is  aofneb  terjon  as  A,  B.  ofCyeomany  Sec,  becaufe  if  implies  a  nefrative  pregnant,    Nthhrr 

can  a  man  plead  mijuofmir  of /my  one  hut  bimfelf.    a  Hawk.  PI.  C»  Abr.  173.  pi.  77.        %  Hawk. 

PI.  C.  191.  cap.  1%.  f.  125.  S.  C. 

10.  In  an  appeal  of  murder  againft  W.  O.  of  B.  &c.  yeoman,  See  % 
and  M.  O.  of  B.  &c.  fpinfter,  alias  diS'  M.  O.  fpinfter,  W.  O.  }f*^f-^ 
did  not  come,  but  M.  O.  before  the  return  of  the  exigent  ap-  cap.  23.  L 
peared,  and  pleaded  to  the  writ  that  Jhe  was  a  gentlewomanj  and  not  xos. 
afpin/ter ;  (for  in  truth  (he  was  the  daughter  of  Sir  £dw.  Gorge) 

and  W.  O.  her  hufband  was  likewife  a  gentleman)  and  pleaded 
over  to  the  felony  Not  guilty.  The  plaintiff  replie<4  that  fhe  had 
appeared  and  brought  a  Juperfedeas  to  the  exigent  by  the  faid  name^ 
and  demanded  judgment  if  now  fhe  fhould  be  admitted  to  plead 
this  mifnoAner  to  the  appeal ;  and  thereupon  the  defendant  de- 
murred ;  but  afterwards,  upon  feeing  the  opinion  of  the  court,  fhe 
waived  it,  and  pleaded  Not  guilty,  and  then  the  parties  agreed. 
D.^.  a.  pi.  107.  Txia.  7  £•  6.  Allington  v.  Oldcaftel. 

8  XX.  Appeal 


SS7  aupeat. 

S.C.  cited  II.  Appeal  of  murder  againji  4  by  original  writ.  They  Jl 
Rc^^Mo!  ^PP^^^^^  ^^  ^c  bar  at  the  return  of  the  writ.  The  plaintiff  vnM 
have  declared  aga'injl  them  as  in  cujlodia  tnarefchalH ;  but  the  court 
ruled  that  he  could  not,  unlefs  there  be  a  record  Quod  committitur 
marefchallo,  or  that  they  put  in  bail  \  and  the  writ  being  faulty  for 
want  9f  addition  of  one  of  the  defendants^  he  would  not  dedare 
againft  them  \  whereupon  he  was  demanded  and  nonfuited,  and  the 
defendants  difcharged.  And  if  he  had  declared,  and  the  writ  had  been 
abated,  it  would  have  been  peremptory  to  him.  Cro.  £•  605.  pi. 
I.  Pafch.  40  Eliz.  B.  R.  Holland  v.  four  others. 

12.  A  writ  of  appeal  was  qua/bed  for  defeat ^  and  it  was  there- 
upon moved  that  the  defendant  might  be  arraigned  upon  the  amity 
though  the  writ  was  abated  ;  hut  per  cur«  he  cannot^  becaufe  the 
count  is  founded  on  the  wfit  which  is  abated,  and  cited  4  H.  6. 14* 
and  18  E.  3.  35.  and  upon  view  of  precedents,  he  was  afterwank 
difcharged.     Sty.  7.  Mich.  22  Car^  Moor  v.  Savage. 

1 3.  A  feme  brought  appeal  of  the  death  of  her  hulband,  but  be- 
caufe it  did  not  appear  that  Jhe  was  a  wife  to  the  party  flain  at  the 
time  of  the  murder^  and  alfo  for  another  exception,  the  writ  was 
abated.     Sty.  7.  Midi.  22  Car.  More  v.  Sax'age. 

^J^-  47-  14.  Appeal  for  the  murder  of  her  hufband  againji  W.  W,  late  ^ 
Ward  sic.  i^^  P^^fijh  of  St.  fames  Wejiminjler^  in  Com.  Mid.  The  defendant 
and  held  a  in  propria  perfona  venit,  and  craved  oyer  of  the  writ  and  return ; 
difcontinu-  and  then  per  J.  S.  attornatum  fuum,  pleads  in  abatement  that  there 
bcfng  no"  is  a  parifh  named  St.  James  within  the  liberty  of  Weftminfter,  but 
plea  at  all  no  parijh  named  St.  Jameses  WeJlmirUler  only.  The  plaintiff  de- 
fer a  plea  murred,  and  the  cauie  was  adjourned  till  next  term,  when  the  dc- 
oueht  not*^  fendant  had  judgment,  becaufe  the  plaintiff  by  his  demurrer  had 
to  be  re-  confefled  the  matter  pleaded  in  abatement,  viz.  That  there  was  ilo 
cekvcd,  and  fuch  parifh,  which  is  a  good  plea ;  but  it  being  pleaded  per  attor- 
is  difconti-  '^^^""^j't  ought  not  to  have  been  received,and  though  it  is  received  It 
iiued,orelfe  is  void,  and  by  confequence  was  difcontinued  by  that  adjournment, 
perattoma^  \  Salk.  59.  pi.  I.  Mich.  I  W.  &  M.  in  B.  R.  Or  bet  v.  Ward. 

turn  fuum 

is  furplufage»  and  then  it  is  well  enough,  and  fo  a  good  plea,  and  fo  quacunque  via  data,  it  isa^iinft 
the  plaintiff,  and  adjudged  for  ihe  defendant.— —Comb.  139.  S.  C.  Holt  Ch.  J.  faid  the  plaindff 
Ihould  have  refufcd  the  plea,  and  have  taken  judgment  by  nihil  dicit  \  but  Chat  here  is  no  plea 
at  all,  and  fo  a  difcontinuance,  and  judgment  for  the  defendant.  ■  Carth.  54.  S.  C.  AoJ  per 
cur.  this  is  a  difcontinuance ;  for  in  this  cafe  the  defendant  could  not  make  an  attorney,  and  lb 
this  is  a  plea  by  a  ftranger,  and  in  eifeA  00  plea. 

rrrol  15.  If  an  appeal  abates  for  a  falfe  return,  the  party  may  fuem 
■■  new  appeal,  and  it  is  not  like  to  a  nonfuit ;  per  Holt  Ch.  J.  Cmnb. 

294.  Mich.  6  W.  &  M.  in  B.  R.  Wilfon  v.  Lawes. 
22. Mod.  16.  In  appeal  of  murder  hy  writ,  there  were  but  \i  days  be^ 

416.  S.  C.  tween  the  tejle  and  return.  The  defendant  pleaded  a  cwvicHm  ef 
butS.P.       manflaughter^  and  clergy  allowed^  and  after  would  have  taken  a<t 

pear. ^^'  vantage  of  the  want  of  15  days.     The  court  held  that  this  is  curei 

Ibid  448.  by  his  appearing  and  pleading  in  chiefly  for  the  reafoti  <rf^  the  15 
s.  c.  thedc-  Jays  between  the  tefte  and  return  of  originals  is,  that  the  defendant 

fendant  i_r/i-'^^^  •         ^  .  •! 

pUadcd  "^^y  "^^^  uimcient  time  to  come  into  court,  computmg  20  mues 
vriih  a  pro-  to  a  day's  journey,  according  to  which  computation,  if  the  defen* 
leftuido,      dants  arc  in  England,  they  have  time  enough  to  come  hither; 

and 
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^and  if  he  would  take  advantage  of  this  itkSt  he  muft  plead  fpe-  that  fae 

cially,  as  in  an  afSfe,  not  attached  by  15  days.     And  final  judg-  oujrht  hoc 

mem  \vas  given,     i  Salk.  63.  pL  4.  Paich.  13  W.  3.  B.  R.  Wil-  H^""^^^' 

mot  V.  Tiler*  for  want  of 

fuiticient  nTfhhcr  of  days  betw^ea  the  tefte  and  return,  pro  placito  dicit  and  fets  forth  an  indid- 
xnent  m  the  Old  Baily,  and  convidtion  of  manslaughter,  and  liad  his  clergy  allowed,  and  was  burnt 
ia  the  hanvl.  After  argument  at  bar,  Holt.  Ch.  J.  at  another  d<«f  delivered  the  opinion  of  the  court* 
wherein  they  all  ag;reed  that  final  judgment  ought  to  he  given  ;  fur  though  clearly  the  writ  is  bad 
for  want  of  r5  days,  between  the  tclte  and  return,  yet  fince  he  appeared  and  pleaded  in  chief  he 
hAi  loi\  that  advantage  ;  and  judgment  for  the  defendant  upon  the  plea  in  bar.— —2  Hawk. 
Pl.  C.  i8<;.  pi.  loi.  lays  that  the  later  authorities  feem  to  incline  that  it^ought  lobe  abated, 
hecaufe  tfie  writ  is  the  foundation  of  the  whole  proceeding  ;  hut  that  it  has  been  refolved  to 
be  cured  by  the  party's  coming  in  and  pleading;  in  chief  ;  and  tliat  it  has  likewife  been  adjudged 
that  where  the  original  is  rigbti  all  defers  in  the  mefnc  procefs  are  folved  by  the  party's  ap«. 
pearance. 

17,  In  appeal  of  murder  a  warrant  of  attorney  was  offered  for  4  Mod.  99. 
the  appellant,  but  difallowed,  becaufe  he  muft  count  in  propria  per-  s'^owdo'n 
fona.     Then  the  appeal  was  arraigned  in  French,  and  delivered  in  Pafch.4\V. 
the  roll  in  Latin,  and  it  was  per  attornatum  fuwn ;  but  the  appel"  &  M.  in 
Jant  was  prefent  in  court.     The  court  held  that  if  he  had  not  been  ^^^  ^®^ 
prefent,  he  might  have  been  demanded  and  nonfuited ;  but  it  had  notwith* 
not  been  peremptory,  becaufe  it  is  only  a  nonfuit  before  appear-  ftanding  iK« 
ance  ;  and  the  court  allowed  the  words  per  attornatum  to  be  itruck  *^»f^«*"«"«^^ 
out  of  the  roll,  becaufe  it  made  the  count  agreeable  to  the  truth,  and  And  there 
the  parchment  is  no  record  in  court  till  filed,     i  Salk.  64.  pl.  5.  beinga/^/ft» 
Pafch.  4  Ann.  B.  R.  Loder's  cafe  ofpUdg^s, 

~  aiul  that 

being  returned  by  the  (heriff,  the  appellant  came  into  court  and  prayed  th.nt  he  might  find  farcties  1 
that  quarto  die  pof^  tite  appellant  appeared  per  attornatum,  and  (hen  the  defemlant  was  arraigned? 
vi'hereupon  the  defendant  prayed  to  be  difcharged,  becaufe  appellant  cannot  appear  by  attorney-, 
and  fo  it  was  no  appearance,  and  confequently  is  a  difcontinuance  of  tlie  fuit  upon  record.  The 
court  took  time  to  confider,  and  then  the  appellee  was  brought  to  the  b.ir  again,  when  the  appel- 
lant was  there  in  perfon,  and  fureties  taken  ;  but  the  filing  the  warnint  of  attorney  was  rejedted. 
Per  cur.  The  defendant  upon  the  arraignment  fhould  have  prayed  that  the  plaintiff  be  demanded, 
and  then,  if  he  had  not  appeared  in  perfon,  he  fliould  be  nonfuited.  He  was  not  arraigned  again, 
but  the  lecondarv  read  the  record.  The  defendant  prayed  oyer  of  the  writ  and  return,  and  after 
reading  he  moved  tha£  it  might  be  entered,  as  jf  *ya$  ;  and  that  continuances  from  time  to  time 
might  be  entered,  in  regard  he  was  going  intf>'the  king's  fervice,  which  was  granted.  Then  he 
pleaded  a  conviction  of  mnntlaughter,  w'  .11  was  infilled  on  to  be  a  good  plea  m  bar  to  an  appeal 
of  murder,  &c.  and  had  his  clergy,  &c.  and  prayed  that  his  plea  might  be  allowed.  It  was  read 
hy  the  fccondary.  la  Mod.  ax.  Pafch.  4.  W.  &  M.  the  S.  C. 

J  8.  Where  a  writ  of  appeal  is  abated  in  B.  R.  the  appellant  $.  C.  fc 

may  file  a  bill  of  appeal  againft  him,  zs  in  cuflodia  marefchalli^  Sic.  ^^fcird"^ 

and  fo  it  was  done,  and  the  appellee  arraigned  immecfiately  upon  jngly, ' 

it.     And  Holt  Ch.  J.  relied  on  the  cafe  of  Watts  v.  Brains,  Cro.  Comyns** 

E.  694.  778.     2  Ld.  Raym.  Rep.  1290.  Trin.  8  Ann.  B.R.  p^^Pj,*^®*' 

Smith  V.  Bowen,  Geo-i'.B.R. 

in  cafe  of  Reeves  v.  Trindle,  in  which  cafe,  becaufe  there  was  a  roifprifion  in  the  writ  of  appeal* 
wherein  no  addition  of  Hate,  degree,  or  myilery  was  given  to  the  defendant,  it  was  prayed  that  the 
writ  atid  proceedings  thereon  might  be  qua(hed ;  and  that  the  defendant,  who  was  before  com- 
mitted to  the  Mar(halfea,  might  now  be  charged  by  bill,  as  in  cuftodia  marefchalli. 
And  the  court  qoaihed  all  the  proceedings  on  the  writ,  and  the  appellant  (being  an  f  f  ^  n  1 
infant]  was  admitted  by  guardi&Q  to  profecuce  his  appeal  againft  the  appellee  iu  cuf-  L  3  •)  /  J 
todia  marefthalli* 
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(P)    Arraignment  after  Former  Arraignificflt.    And 

Pleadings. 

1.  T  N  appeal  of  death,  after  declaration  the  plaintiff^  was  ««-» 
^  fuitidy  aiid  the  defendant  was  arraigned  upon  the  declaration^ 
zndfaid  that  of  the  fame  death^  before  this  time^  he  was  indited  and 
arraignedy  and  pleaded  pardon  of  the  king^  which  was  allowed  to 
him,  and  went  without  day ;  judgment,  &c.  and  be  Jbewed  thi 
charter  and  it  tUas  allowed  again,     QjkkI  nota  ;  and  fo  fee  the 
plaintiff  had  appeal  after  the  arraignment  at  thefuit  of  the  king^  2xA 
the  defendant  was  twice  arraigned.     Quod  nota*    JBr.  App^,  pi. 
33.  cites  II  H.  4.  41* 
te  Cofortc,      2.  If  a  man  be  killed,  and  the  youngefi  fan  brings  appeal^  and  the 
pl.^48.cite8  ^^^^  ^.^  acquitted^  he  (hall  be  arraigned  a-new  at  the  fuit  of  the 
a  Hsde*s       eldeflfoH^  and  fo  life  (hall  be  twice  iii  jeopardy.    Bn  Appeal^  pi.  41. 
Hift.  PLC.  cites  21  H*  6.  a8*  Per  Afcue* 

249.  cites 

S.  C.  that  Aaterfoits  acquit  ii  no  plea,  becaufe  not  brought  by  the  nght  party* 

Br.  Coronc,       j.  So  where  he  is  acquitted  in  appeal  brought  hy  thi  heir  he  IhaR 
S^c.   ^  *'   ^^  arraigned  again  at  the  fuit  of  the  feme*     Br.  Appeal,  pi.  4l« 

cites  21  H.  6.  28.  per  Afcue. 
X  Salk.  61.        4.  In  all  cafes  where  an  appeal  is  commenced  hekw  and  after- 
bitt  the  a  ***  ^^'^^^  removed^  it  is  neceflary  that  the   prifoner  be  arraigned  dti 
pellanc  is       ^^^  ^p^  the  fame  bill  or  appeal,  and  not  to  exhibit  a  new  hill  againft 
not  to  make  him  here  in  cujlodia  marefchalliy  ice.     Per  cur.  Carth.  394.  HilL 

^wnTfor      *  ^-  3-  ^-  ^  ^'"^'*  ^^»  f ^*^»  Armftfong  v.  Lille.] 

the  arraignment  is  oo  commeocer  but  a  revivor  thereof  like  a  re-fummons* 


(  QJ     In  what  Cafes  the  Appellee  may  afterwards 
be  arraigned  at  the  Suit  of  the  King. 

■ 

5«tfthe  I*  npHE  plaintiff  in  appeal  brought  as  heir  was  barred  becauie 
Dlaintiff had  X    he  was  not  next  heir  to  the  deceafedy  and  the  other  arraign«l 

ferf  ibtd!    *^  *^  ^^^^  ^^  *^  '""8*    B*"'  Appeal,  pi.  53.  cites  15  E.  2. 

Cotitra  if  he  had  been  ao  /«/««/.    But  during  his  nonage  the  appeal  thall  ccafe  ;  aad  fo  km 
that  an  infant  Iball  have  appeaL    Ibid. 

In  appeal  2.  In  appeal  of  robbery^  if  Ac  plaintiff  be  nonfuited  hefsre  ^ 
**^ltoW^  ^^flmnr^,  and  no  mainour  foundy  the  defendant  cannot  be  arraigned 
te^i^p-  upon  the  appeal  for  the  king,  by  which  the  juflices  wrote  to  thi 
fearanctmd  fi}eriff  for  the  indiffment,     fir.  Appeal,  pi.  I30«  cites  i  Afl^  5* 

there  is  fl«  .    .      • 

/jii£aHM/,and  therefore  the  dcfcmlant  went  qoit ;  for  in  this  cafe  there  is  no  decLarMioo  doc  ibt 
didtment  upon  which  he  may  he  anaigncd.     Br.  Appeal,  pi.  67.  ciies  17  A?[|r« 

[z^  "I  Bat  xi  the ^uintijf  be  nofifiit  af'fr  jppeAtaitce  ihc  t?cfendani  ought  to  be  arraigned 
5^^  J  at  the  full  ofthc  king,  though  lie  had  been  acquitted  upon  the  indian>oor«3Ddotvte 
to  have  been  put  to  plead  autcrfoits  acquit  j  Per  Holt  Ch.  J.  Ld.  Raym*  Rep.  556.  Pafdu  i%  W« 
3*  in  cafe  of  the  king  v.  Toler.  . 

3.  A 


appeals  5^ 

3«  A  man  kilUd  a  man  who  is  outlawid  offebnyy  diere  none 
iliay  have  appeal  as  heir ;  for  the  outlawry  is  corruption  of  blood, 
but  he  fhall  be  arraigned  at  the  fuit  ojt  the  king*  Br.  Appeal^ 
pi.  131.  cites  2  Aff.  3. 

4.  In  appeal  of  robbery ^  excommunication  wzs  pleaded  in  the  plain- 
tiff, by  which  the  defendant  was  let  to  mainprife  from  day  to  day  ; 
for  by  excommunication  the  fuit  of  the  par^  is  not  loft,  nor  can 
the  king  by  this  have  fuit,  and  fo  fee  that  \^erc  the  party  would 
have  appeal,  the  fuit  of  the  king  (hall  not  take  it  away.  Br.  Ap- 
peal, p].  50.  cites  3  Ain  12. 

5.  In  appeal,  the  writ  was  ahated  becaufe  habeas  was  wanting  Ti  ^ Dig. 
in  the  original^  and  the  defendant  went  to  prifon,  but  was  not  ar-  can  e'V'I! 
raigned  at  the  fuit  of  the  king,  becaufe  the  court  has  no  warrant  citi  13  AO: 
when  the  writ  is  vitious.     Br.  Appeal,  pL  53.  cites  13  Aff.  1 1.  '»    '1^1-13 
and  16  E.  3.  accordingly.  ^;-  ,f;^ 

S.  p.  accordingly.  Br.  Coronc,  pi.  78.  cites  S.  C.  but  fays  that  Scott  arraigned  him  for  the 

kio^  at  Newgate.  S.  C.  cited  Biil(^«  i4i«  and  fays  that  an  appeal  varies  from  all  other  pro- 

ceedings, for  there  fhall  be  »«  anfW«£n/ofa  writ  ofappeal ;  and  f  ys  note,  th..t  in  that  CiU  the 
fiefendant  was  not  arraigned  at  the  foit  of  the  king,  although  the  court  was  well  appriicd  of  the 
year  and  day  ;  the  reafon  of  tias  there  given,  was  thric  the  court  had  no  warrant  fo  to  do  when 
the  writ  was  virions  ;  and  the  court  would  not  fuffer  the  writ  for  to  be  amended  ;  and  the  rea^'oa 
of  this  is  becaufe  an  appeal  is  the  violent  purluing  of  a  fubjedt  unto  death,  and  therefore  the  fame 
is  Co  be  taken  {triply,  and  that  in  all  refp^(5ls  in  f.ivorem  vitae.  , 

2  Hawk  Pi.C.  213,  214.  r.ip.  2  5.  f.  11.  S.  P.  and  fays  that  he  fhall  not  be  arraigned  at  the  fuic 
of  the  king  Upon  the  appeal,  but  ihall  be  wholly  difcharged  of  it* 

6.  In  appeal,  the  defendant  pleaded  outlaivry  in  the  appellor  in  S  P.  though  * 
trefpafs^  and  for  that  reafon  the  defendant  went  quit  without  ar-  ^^^p^^ntiff 
raigning  at  the  fuit  of  the  king,  and  note,  that  this  appellor  feems  ^^j^tf^!^ 
to  be  approver,  who  is  arraigned  and  appealed  others ;  for  the  the  outlaw-^ 
plaintiff  in  writ  of  appeal  is  called  appellant.     Br.  Appeal,  pi,  57*  ryA^cuwiw. 
cites  17  Aft  26.  ^^ 

faid  that  he  had  mnit  of  error  tmuffolinv  tlnreofy  &  non  allocatur.     For  afttr  the  oyttitwry  rcvtrjeiy  of 
fccrdifi  obtained,  the  pkiintiff  viay  have  other  appcaL    Br.  appeal,  pi.  iiS*  cites  Fitzb.  Utlage  47* 
■   ■  -Ibid.  146,  cites  18  E.  3.  and  Fitzh.  Udawry  47. 

7.  If  a  man  be  killed  who  has  no  feme  norfon^  and  his  daughter^ 
Jt/ier^  or  mother  coufiny  who  is  a  feme  in  his  heir^  and  he  has  an  uncle 

or  other  male  coufin  who  is  not  heir  but  of  the  kin,  ihe  fhall  hot 
have  appeal,  and  therefore  the  appeal  is  loft,  and  upon  fuch  appeal 
die  defendant  (hall  not  be  arraigned  at  the  fuit  of  the  king  upon 
the  declaration;  for  the  appeal  never  was  good,  and  yet  damages 
were  not  given  to  the  defendant,  be>:aufe  it  may  be  mat  he  (hall 
be  thereof  indited  and  convifted  at  the  fuit  of  the  king,  Br, 
Appeal,  pi.  68.  cites  27  Aff,  25. 

8.  In  appeal  by  infant^  and  upon  infpcSion  of  age  the  parol  A- 
murredj  by  which  tne  defendant  was  arraigned  at  the  fuit  of  the 
king  upon  indldhnent,  and  was  compelled  to  plead,  by  which  he 
pleaded  Not  guilty,  and  thereupon  was  let  to  mainprife  till  the  fuit 
of  thic  party  be  determined,  Br,  Appeal,  pi.  1 19.  cites  32  Aff.  8. 
and  T,  1 1  H.  4.  94,  at  the  end, 

o.  It  is  iiiid,  that  if  a  man  be  indided  and  be  arraigned  of  th0 
Sndi£fment  pending  the  appeal^  the  inqueft  (hall  not  be  taken  tiu  die 
iuit  of  the  party  be  pafied  by  ndofult,  &c«    For  if  he  be  once  ac« 
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quitted  he  (hall  not  put  his  life  in  jeopardy  again  for  this  offenef). 
quod  nota  bene.  Br.  Appeal)  pL  iz.  cites  45  £•  3.  25«.  and  %l 
£.  3*  24.  accordingly, 

*  10.  Two  are  indicted  of  the  death  of  a  hulband,  the  feme 
brought  appeal  againft  the  one  who  is  acquitted  by  nonfuit  afier  ap^ 
pearance  of  the  other^^  fhe  /hall  not  have  appeal  agaixift  the  other, 
nor  fhall  any  other,  by  which  he  was  arraigned  at'  the  fiiit  of  the 
lung,  and  fo  fee  a  (Iranger  has  advantage  of  the  record,  i^ch  is 
uncommon,     Br.  Appeal,  pi.  139.  cites  47  AfT.  7. 

11.  In  appeal  of  robbery,  the  defendant  is  convi^ed  sund  the  plains 
tiff  pardoned  the  execution^  and  the  king  reciting  the  attainder  par^ 
doned  the  execution  alfoy  and  becaufe  no  felony  was  exprefsly  pardoned 
it  was  difalhwed'y  and  fo  it  feems  that  by  the  rtleafe  of  tbe  party 
the  defendant  is  not  excufed  againft  the  king  without  pardon  of 
the  king }  for  where  the  plaintiff  ceafes  his  appeal,  yet  he  Jball  h 
arraigned  upon  the  declaration  for  the  king,  Br.  Appeal,  ^  27* 
cites  8  H.  4.  22. 

12.  The  plaintiff  (hall  have  appeal  afier  the  arraignment  at  thf 
fuit  ofths  iingj  and  the  defendant  was  twice  arraigned)  quod  nota. 

Br*  Appeal,  pi.  33.  cites  1 1  H*  4.  41. 
Br.  Appeily       13.  If  a  man  be  arraigned  of  felony  and  acauitted  without  crigimJj 
pl.  39.  cites   he  (hall  be  newly  arraigned  at  the  fuit  of  die  king.    Br.  Corone^ 
.  toSv'o^'  P«-  3S-  cites  9  H.  5.  a. 

an  ill  original*  ■  ■  But  where  he  is  suTntj^ned  upon  mdongmaif  as  good  appeal  or  go«d  indid- 

nenty  and  is  acquitted^  and  the  mfiK  pi^eft  or  ntum  is  til,  there  he  flxall  not  be  at  aoochertiintf 
airaigned  at  the  fuit  uf  the  king.    Br.  Coi'une>  pi*  3 5.  cites  S.  C,  &  S.  P.  accordingly. 

S.P.Br.Co.  14.  Where  tbe  plaintiff  is  nonfuited  in  appeal  c^Ur  declaratkn^ 
rone,  pi.  £9.  the  defendant  (hall  be  arraigned  upon  the  declaradon  far  Ae  king. 
^""anSSl"  Br-  Appeal,  pi.  44-  cites  4  H.  6.  15. 

fendant  pleaded  atUcrfoifi  atrrirned  tf  this  death  uftnn  an  iffdi^meHt,  and  charter  of  ptrdm,  and  bad 
thereof  allowance  ;  and  the  court  agreed,  that  he  mit^hl  plead  the  firft  record  and  judgment  of 
difcharge,  and  vouch  the  record  thereof ;  but  if  he  pleads  the  pardon,  he  ought  to  (ktevr  it  as  it  if 
fnid,  and  fo  he  did,  and  pleaded  it,  and  it  ^^  as  allowed  though  there  was  v^riiBic  m  tbt  name  «nddsf  i 
but  what  Lhe  varioct  i;cas  does  not  appear. 

15.  CoHtra  eiftir  tbe  writ  abated,  as  by  mi(hofmer  of  the  villy 

the  defendant  (hall  not  be  arraigned  upon  the  declaration  for  the 

king,  for  where  the  writ  is  abated,  the  declaration  depeiidin|  upon 

it  is  deterniiiied)  and  cannot  remain;  contra  lipon  nonfuit,  per 

Strange.    Br.  Appeal,  pL  44.  cites  4  H.  6.  15. 

H*  *k  PI         *^*  "^"^  ^^  defendant  may  fay  that  the  plaintiff'  has  an  Mr 

c/,^6.  cap.  tratber  alive^  or  that  the  diceajed  has  afetne  alive^  and  if,  &c.  to 

%yUil^,    the  felony  Not  guilty,  but  he  cannot  do  fo  where  he  is  arraigned 

upon  ineaHment  at  tbe  fuit  of  the  iingj  and  upon  thefe  cafes  upon 

appeal  fo  miftaken,  if  he  be  acquitted,  he  (hali  never  be  arraigned 

again  at  the  fuit  of  the  kipg,  but  contra  at  the  (bit  of  the  paro^ 

becaufe  he  might  have  aided  himfelf  by  plea  before,  and  thereibre 

volenti  non  ht  injuria.    Br.  Appealf  pL  41.  cites  21  H.  6.  a& 

per'Newtonr 

.^0  if  ihefoft       17,  If  gifanr  brings  appeal  of  the  death  of  hir  father  wfckh  i» 

^'h'f^^  againa  the  ftatute^  «nd  U  it  acfrnttid^  yet  he  fliali  be  arraigned 
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again  at  die  fuit  of  die  Idng,  per  Aicue.    Br.  App«al,  pi.  41.  cites  of  Us  father. 

the  Jefendaot  is  acquitted*  yet  he  ftiall  be  arraigoed  igaia  at  the  fuit  of  the  kiog»  which  Newtoa 
agreed ;  for  it  appe.irs  in  the  one  cafe  in  tiie  dedaraiion,  and  in  the  other  by  the  record  of  tho 
outlawry  ;  "Qpod  nota.   Ibid. 

18.  If  the  appeal  be  notgood^znA  iiit  plaintif  hi  mnfuitidy  the  Though  tha 
defendant  fhall  not  be  amugned  upon  it  at  the  fuit  ot  the  king,-  ^^^^j^ 
if  it  appears,    JBr.  Appeal,  pL  5.  cites  35  H,  6.  57,  58.  per  Mark-  yet  the  khif, 

upon  It ;  and 
if  the  appellee  be  acquitted  before,  he  inaft  plead  it>  for  we  cannot  take  notice  of  it.  12  Mod. 
374,  375  Pafch.  12  W.  3,  in  ctfc  of  Stout  v.  Towlcr. 

19.  A  man  was  indicted  c£murdiry  and  after  was  appealed  upon  [  c62  1 
the  fame  indi£bnent,  and  for  variance  between  the  indiUment  and 
theetffe^l  the  plaintiff  was  nonfuited  after  declaration,  by  which  he 

ivas  arraigned  for  the  king  upon  the  declaration,  and  not  upon  tlie 
indi(%nent.     Br.  Corone,  pi.  195.  cites  4  £.  4.  10. 

20.  If  m  appeal  brought  in  B,  R.  they  are  at  iffue,  and  nifiprius  (^o^^tfap^ 
if  grantedj  and  at  the  <ky  the  plaintiff  is  nonfuited^  they  fhall  not  f^'^^^^ 
arraign  the  defendant  for  the  kine  upon  the  declaration  as  they  fhall  juftucs  of 
do  in  B,  R.  for  tiieir  power  is  owy  to  take  their  verdift  and  record  «{A^'»    . 
ic    Bf,  Appeal,  pi.  1 13.  cites  az  E.  4.  19.  per  Fairficc  J.  t^X, 

may  arraign  htm  Qpon  the  declaration.    Ibid. 

ai.  Ifhere  the  party  will  not  prtfecute  thefuii^  the  defendant  j^^/if 
ie  arraigned  upon  the  diclaration  for  the  king.  Br.  Charter  de  Par- 
don, pi.  13, 

2».  Appeal  of  burglary  againfl  B.  who  vrzs  found  guilty  j  and  be^  4  Rep.  39. 
fore  pid^ment  given  the  appellant  died-.  It  Was  moved,  tiiat  judg-  j'^^J,^*^, 
ment  might  be  given  for  the  queen  upon  that  verdicl,  or  at  leafl  Brooke, 
that  the  declaration  in  the  appeal  fhould  be  inftead  of  an  indidt^  s.c.whero 
ment^  and  that  the  appellee  be  thereupon  arraigned  at  the  fuit  *JJ^^^^" 
of  die  queen.     Wray  held,  that  if  the  appellant  died  before  ver-  taken  to  th* 
dift,  the  defendant  fhould  be  arraigned  at  the  king's  fuit ;  but  if  count,  and 
his  life  be  once  in  jeopardy  by  verdicl,  he  conceived  that  it  fhall  l^^Jrfg^ 
not  be  again  drawn  into  danger;  and  fome  were  of  opinion,  that  cmnthadhtM 
the  defendant  fhould  be  arraigned  at  the  queen's  fuit  upon  the  fufficient, 
whole  record,  and  plead  auterfoits  acquit,  and  that  they  faid  was  Jj^^^  **y^^* 
the  furefl;  way.    2  Le.  83.  pi.  iii.  Hill.  28  &29  Eliz.  B.R.  vfaedatth« 
Brooke's  cafe.  I'uit  of  the 

party  he 
IhouUl  not  be  auterfoits  impeached  at  the  fuit  of  the  king,  but  it  was  refolvcd  that  the  count  wai  in- 
fufficicnt  by  reafon  of  the  word  (Burgaliter)  for  (Burglaritcr)  andthcreuixm  be  was  difcbarfed* 
a  Hale's  Hift.Pl.  C.  251.  cites  S.  C. 

23.  In  an  appeal  upon  the  death  of  her  hujband  againjl  feveral 
defendants,  who  pleaded  feveral  pleasy  and  feveral  ijfuis  h^mg  joined^ 
the  plaintiff  was  nonfuit  as  to  one  of  them ;  The  vihole  court  held 
this  to  bo  a  nonfuit  againfl  them  all,  and  therefore  as  to  the  fuit  of 
the  party  it  was  ruled  that  he  be  difcharged,  but  held,  that  the 
others  who  were  not  tried  upon  this  appeal,  fhall  be  arraigned  upon 
the  declaration  at  the  queen's  fuit.  Cro,  E.  460.  pL  6.  Hill.  38 
Eliz.  B.  R.  Curtis  v.  Saville, 

Tta  (R)    Againft 


5^2  99peai* 


(R)     Againft  Accdibries. 

I.    A  Ppeal  lies  againjl  the  principal  and  acceflfory,  and  the  f/^ 
**^  ceivers  of  the  acceffofy^  per  Shard,  and  by  aflent  of  all  the 

counfel  the  fuit  lies  welH  quod  nota  accefTory  of  accefibry^    fir; 

Corone,  pi.  104*  cites  26  Afi.  52. 
Id  appeal  of       2.  In  appeal  of  maihem,  he  counted  that  he  maihenud  htm  fek^ 
ja?iftTeve-  ^^^^flj-i  ^5  a  felon  to  our  lord  the  kingj  and  yet  this  is  no  felony  of 
hii,  the         death,  the  fame  law  elfewhere  of  petit  larceny,  and  there  it  is  faid, 
ftaintiff        that  in  appeal  .of  maihem  the  plaintiff  may  choofe  to  mate  each  frin-^ 
^nfimuas    ^f?^A  ^^  ^'  who  Jlruck  htm  principal^  aria  the  others  esctefjiries^  and 
pn»Kipai\aHi  It  was  adjudged  before  Knivet  [Trin.]  42.  and  there  it  was  £ud| 
agtnflfi  others  that  in  the  ancient  law  *  each  fliall  be  appealed  as  principal,  but  now 
thcd^l^'  he  may  choofe ;  quod  nota.     Brooke  lays  it  fccms  the  ancient  law 
dantde-       was  the  beft ;  for  it  is  only  trefpafs  in  cnc£L    Br.  Appeal>  pL  72. 
M^ded     '  cites  40  AflT.  9. 

judgment, 

becaufe  aU  ought  to  be  named  as  principals,  nnd  per  cur.  he  may  ele^y  fo  that  the  one  cnent 
And  the  other  is  well  enough,  by  which  the  defendant  was  put  over.  Br.  Appeal,  pL  76.  cites  41 
AC  16. 

*  [  5^3  ]  3.  Appeal  by  a  feme  of  the  death  of  her  hulbtnd  againft  5,  via. 
And  afcer,  2  as  ^incipalsy  and  3  as  accej/iriesj  becaufe  they  procured  the  two  to 
becaufe  the  i///  the  barony  and  that  the  two  wrr^  thereof  arraigned  coram  rcgc^ 
d"«'«r-'  ^""^  ^^'y  ^^^^Jf^d  and  died  in  prifon^  2ndfo  were  combelUd  tofajj  for 
raign^d  and  otherwtfe  the  accejfories  Jhall  not  be  put  to  anfwer  if  toe  principals  a  0 
attainted  up.  not  attainted  \  and  it  is  faid  there,  that  the  principals  were  attainted 
«f«f!jnit^"  ^^  ^^^'*'  ^^^  confefSon,  and  therefore  it  feems  that  the  judgment 
jjisaftbs  was  given  upon  the  confeffion,  but  it  does  not  expreisly  appear  in 
k,ng,  and  the  book  whether  judgment  was  given  or  not  Br,  Appeal,  pL  lo, 
^^.-^iZ    cites  7  H. 4.  27. 

party>  therefore  the  intjueft  was  fpared,  and  the  acreforiet  wrre  not  tried  at  theftdt  of  the  ptrty  tiR  tit 
frituifaU  were  coitvi^id  Ht  ibejmt  of  the  party,    hr.  Appeal,  pi.  29*  cites  7  H.  4*  27. 

4Kep.4;.b.  ^  Appeal  of  the  death  of  a  man  lies  not  againft  any  as  accet 
caf^alias^'  forics  before  the  faft  where  the  principal  upon  trial  W2S  found  Net 
Goffv.  By-  gtiiliy  of  the  murder  but  of  manjlaughter  only.  Mo,  461.  pi.  645, 
i.v  s.  c.  re-  Hill.  39  Eliz.  Goofe's  cafe. 

i  1  ed  ac- 

C(  rdiiigly  per  tot.  cur.  beMufe  there  can  be  00  nccelTory  before  the  fa6l.tn  manflaoghterr  becsofe 
that  mu(l  be  on  a  fwdden  affray ;  for  if  it  be  premeditated  it  is  murUcr.  Cro.  £.  540.  m  |'L  9» 
Coff  V.  Byby  ft  al*  S.  P.  accordingly. 

Tro.  £•  5.  But  as  to  the  accejfories  after  thefa^^  they  (hall  anf*er  as 

CO.  pi. 4.  acceffories  to  the  manflaughter.  Mo.  461.  pK  645.  Hill.  39Eliz. 
Wz.B.R.  Goofc'scafc. 

<i<*ff  V.  Byby,  feems  to  be  S.  C.  held  accordingly,  for  erery  appeal  and  decl?.ration  therein  iodcdvs 
;  s  well  hofflitide  as  marder»  which  the  cominon  plea  proves,  viz.  Vxxi  be  ihuuld  anfwer  to  the 
Celony  and  murder  Not  guUty.  ^ 

6.  In  cafe  of  a  principal  and  acceflary  in  murder y  the  principalis 
attainted  upon  an  indi^ment  at  the  fuit  of  the  kingj  and  outlawed 
thereupon.    This  attainder  will  not  ferve  in  an  appeal  to  an:aiita 


the  acceflary,  but  die  principal  wgbt  to  be  aitalnUd  upon  an  Vf» 
peal  before  the  accellary  ihall  be  arraigned  upon  an  app«d»    Jenk* 

75*  pl-  42. 


(S)     Declaration.     Of  Declarations  in  General. 

1.  'VTOTE,  that  none  (hall  be  bound  to  anfwer  to  the  appeal^ 
'*'^   unlefs  the  pIaintiiF>£n(;x  thi  name  0/ the  per/on  iilled;  but 
to  indi(^ent  de  morte  ignoti,  a  man  fhall  be  compelled  to  anfwer. 
Br.  Appeal)  pi.  61.  cites  22  AfT.  94, 

2.  Where  a  man  is  firuci  in  one  county^  and  dies  in  another^  the 
2,ppd\zntjbali  found  his  appeal  upon  the  one  a£f^  and  the  other  upon 
his  cafe.    Br.  Appeal,  pL  7.  cites  43  £.  3.  17.  i8.  19. 

3.  Appeal  by  an  infant  of  the  death  of  his  coufin^  and  it  was  chal-  f  r  64  1 
lenged,  becaufe  he  dtd  notjhew  how  coufiH\  and  it  was  held  that  be 

ought  to  (hew  it.    Br.  Appeal,  pi.  12.  cites  45  E.  3.  25.  r?A)^s.V 

cites  45  E.  3.  Ix.  and  Fttzh.  Corone  >oi.  ■'     %  Hawk.  PI.  C.  x66.  cap.  sj.  f.  43.  S.p.  and  cites 
S.  C— i-Uale's  PL  C.  187.  S.  P.        Sec  Bulft.  71.  &c.  Mich.  8  Jac.  Egeiton  v.  Morgan. 

• 

4.  By  which  the  plaintiff  counted  of  treafon,  that  the  defendant'  St.P.c.  78. 
killed  his  coufin  traiteroufly,  in  his  goinff  with  20  men  of  arms  to  ^'^^^  p^' 
aid  th*;  king ;  per  cur.  in  common  writ  of  appeal  he  ihall  not  count  cites  4<  E. 
of  treafon.    Br.  Appeal,  pi.  I2.  cites  45  £.  3.  25.  '3.*i.  [but 

5.  Appeal  by  a  feme  of  the  death  of  her  hufliand  azoinfl  3,  the  ** "  *5^  A 
one  as  accejjary  and  2  as  pnnctpalSy  and  the  acceffary  appeared^  and   -^    '^      * 
the  others  noty  and  fhe  declared  again/I  the  2  as  prMcifals^  andagainft  4  Rep.  47. 
him  who  appeared  as  acceffary^  for  it  is  agreed  that  if  appeal  be  b.  pL  la*    , 
againft  20,  and  one  appears  onfyj  yet  the  plaintiff  ought  to  declare 

againft  all,  &c.     Br.  Appeal,  pi.  28.  cites  9  H.  4.  1.2. 

6.  Exception  was  taken,  that  the  appeal  was  murdum  inftead  of  Holt'i  Rep» 
murdrum^  and  Georius  inftead  of  Georgius  \  but  upon  examination  |i^'  ^^^ 
of  the  bill  that  was  filed,  it  was  right.    It  was  moved  to  amend  it,  iJ^^  \^  2^ J* 
but  objected  that  none  of  the  ftatutes  of  amendments  extend  to  app  mendabie 
peals.     But  Holt  Ch.  J.  thought  Aere  needed  no  amendment  j.-^y^**^*^""*" 
but  if  there  does,  it  may  be  amended ;  but  as  to  the  miftake  of  ™       ^* 
(Georius)  for  (Georgius,)  that  is  in  the  firefh  fuit,  which  fince  the 

ftatute  ot  Gloucefter  need  not  be  fet  forth  $  for  if  an  appeal  be 
profecuted  within  a  year  and  a  day,  it  is  fufficient ;  and  the  court 
ordered  the  roll  to  be  amended.  11  Mod,  231.  Trin*  8  Ann* 
$mith  V.  Bowen. 


Tt3  <T)    DcclM 


(T)     Declaration.    By  die  Statute  of  Gloucefter. 

BytMfaft    i.  Stat,  rf Glouc.  6. 'T?'S»£tSy  That  i/tht  appeUor  declares  the 

lant  miift  ^^i9^  ktfigj  and  thi  town  where  toe  died  was 

compre-       d0Uj  and  with  what  weapon^  the  appeal Jballjiemd  in  effe^^  fsfc. 

bend  thcf©    . 

liweo  things*  ift,  The  faA.  zdly^  The  year,  jdly.  The  day.  4Xh\y,  The  hour*  sthly.  The 
time  of  the  li^iag.  dthly.  The  town  where  Che  fiSt  was  done*  And  bftly,  with  what  weapon. 
s  Inft.  318.-  iHawk.  PI.  C.  179.  cap.  23.  f.  86.. lavs  that  noonsiition  of  any  ofthefe  circua- 
fiance;:,  where  the  law  requires  them  to  be  exprefsly  let  forth,  can  be  aided  by  the  convidbo  of 
the  defendant. 

2.  Bj  the  word  (deed)  muft  be  fet  forth)  firft,  whethsr  it  was  if 
W(mnd  or  without  wound  ^  ifbywoundy  4  things  are  neccfiary  to  be 
rehearfed  in  the  fetting  out  of  the  h&j  beixdes  the  circumftances 
mentioned  in  the  a£^  viz.  1%  In  what  part  afthe  body  the  wound 
wa.s.  2dly,  Of  what  length  and  depth  the  wound  was,  where  the 
wound  is  of  fuch  a  quality,  fo  as  it  may  appear  to  the  court  that  the 
wound  was  mortal;  but  if  his  ^rm  were  cut  oflF,  or  the  like,  theie 
the  length  or  depth  cannot  be  fhewed.  jdly,  That  the  party  died 
of  that  wound.  And  laftly,  that  it  may  appear  that  he  died  of  that 
wound  within  the  year  and  day  after  the  giving  the  wound;  if 
without  woundf  cither  by  weapon  or  without;  if  by  weapon,  as  iy 
a  blow  or  bruijingy  or  by  tutting  up  a  hot  iron  in  the  fundament^  or 
the  like,  then  as  many  01  the  ctrcwnftances  before-mentioned  in  the 
declaration  of  the  fa£t  as  do  agree  therewith ;  and  the  reft  of  the 

[c6  C  1  ^'rcumftances  required  by  the  aft  are  to  be  fet  forth,  if  without 
O   i  J  weapon^  or.  by  poifomng^  drownings  fuffocating^  Jfranglingj  or  the 
like,  the  manner  of  the  faA  muft  be  fet  forth,  and  fo  many  of  the 
circumftances  required  by  die  zGt  as  agree  therewith,  namely  a]} 
the  circumftances,  faving  with  what  weapon  the  felony  was  done, 
becaufe  no  weapon  was  ufed  in  committing  of  diis  felony;  but  not- 
withftanding  this  a£t  extends  to  all  homicides,  though  they  ivxre 
not  done  with  any  weapon.    2  Inft.  318.      • 
yitih.  Co-        3.  Appeal  agalnjl  3,  and  counted  that  the  one  firuck  the  baron  ef 
rone,  pL  97.  fbe  feme  plaintiff  in  fuch  a  place  of  his  body^  of  which  he  diedy  andf 
Stip.  c.  80.  he  had  not  dieaofity  another  Jlruck  him  in  fuch  a  placcy  fo  that  do 
t>.  (C)  cites   had  died  if,  &c.  and  that  the  T^firuck  him  in  fuch  another  number^ 
^*v*  ^^^Id  fi  ^hatifhe  had  not  died  of  the  firfi  bloWj  he  had  died  of  this;  aad 
44  £^".^33.  ^^  defendants  made  defence,  and  pleaded  Not  guilty.    Br.  Appeal, 

inftead  of       pi.  8.  citeS  44  £.  3.  38. 
44  £.  3. 38.3 

and  fays  that  the  ftatute  of  Gloucener,  cap.  9.  wills  tliat  he  (halt  declare  the  fa6^«  and  that  the 
•Dunt  in  appeal  Ihall  differ  accoi-dib-g  to  the  HilFerence  of  the  fa^ ;  for  tbe/«9  mtfi  ntceffartly  ht  d** 
<hrcd  ai  it  tuas  done,  or  elfe  oi  the  lavf  txpottndi  it  to  be  danei  and  therefore  if  two  are  prefent  at  the 
death  of  a  rontiy  and  the  one  did  not  fhrike  hiro»  but  crmmandrd  the  other  to  Ho  itf  and  he  thereupon  kiUs 
Mm ;  in  this  cafe,  in  an  appeal  agalnft  them*  the  plaintiff  (hall  count  that  each  of  them  flruclcbifli 
roortally,  and  citei  Mich,  zi  £.4.  84.  and  Fitzh.  Corone,  Hill.  4  H.  7.  *  Co. 

*  The  cafe  in  FiCih.  Corone  h  at  pi.  60.  and  cites  Hill.  4  H.  7.  i8.<— ^Br.  Appeal,  pi.  85.  cites 
4  H.  7.  x8.  S.  P.  accordingly*  fays  that  the  words  of  the  count  being  that  each  Jhruck  kim  mtrudhu 
^vt  only  words  of  form  s  for  the  blow  of  him  who  Uruck  is  the  blow  of  him  who 
it  he  was  «>rel'ent« 


Appear.  56s 

So  in  n»peal  of  rape  agMnk  t^  where  the  torn  w<ix  prefent  and  atfeUed  the  other  XO  ravi(h»  &e^*xh« 
,4y>unt  fhatl  be  that  both,  rsvnhed ;  for  in  law  it  was  the  raviihment  of  both*  St.  P.  C  80.  b.  81.  a. 
.  cices  Mich.  ]i  U.4.  xi.  anU  Fitzh.  Corone  86  3c  Az8j«—*Br.  Appeal,  pi.  lu  cites  xi  H.  4*  13* 
S.  P.  accordingly. 

S. P.3r.  Appeal,  pi.  t^.  cites  40  Afll  25.  and  (ays  nota,  that  tliofe  that  are prefirot  at  the  force 
aiid  ate  aiders,  though  they  do  not  ftrikc^  are  principals. 

4.  In  writ  of  appeal  of  rape  the  plaintiff  counted  that  whenjhe  Appeal  ^ 
was  in  peace  rfGod  and  »ur  lord  the  king^fuch  a  day^  year^  andplaa^  yP'  ^  *" 
tbere  cam  the  defendant  febnioujlyj  as  a  felon  to  our  lord  the  iingy  {^^t  wl« 
bis  crown  and  dignity^  cT  ipfam  rapuit  hf  camaliter  cognovit^  Ij  fehmcera^ 
which  Jbe  purfued  from  vill  to  viUy  and  from  county  to  county^  till  be  Hh^  «•* 
.was  taken  at  herfuitj  and  that  A  onaB.  were  there  ir^orcing  and  ^^t^^^j^ 
'aiding  of  the  fame  felony^  &c.  and  if  the  defendant  woiud  deny  it,  and  yet 

flic  is  ready  to  prove  as  the  court  Ihall  award)  as  a  feme  ought,  &c*  w^"*   *»"•, 

•  Br.  Appeal,  pi.  13.  cites  47  E- 3- 14.  f.!^"^ 

X I  H.  4*  13.— 5t.  p.  C.  8u  a.  (C)  S.  P.  and  cites  S.  Cw-«*— Hale's  P.  C.  187.  S.  P.  accordingly* 
——2  Hawk.  PLC.  177.  f.  79.  S.P.  accordingly. 

5.  Writ  of  appeal  of  rape  ofhisfem^y  and  the  writ  was  Ad  r#- 
fpondindum  to  the  plaintiffs  fecundHmformam  fiatuti  ofSR.  %,  quare 

uxorem  fuam  rapuity  uade  eos  appellate  Strange  demanded  judg- 
ment of  the  writ ;  for  no  appeal  of  rape  was  given  to  the  parqn 
alone  but  by  this  ftatute ;  and  the  writ  ought  to  be  Unde  eos  appeUat       , 

fecundum  formam  flatutiy  and  not  Ad  refpondendum  fecundum 
fprmam  {fatuti ;  for  the  anfwer  was  at  common  law,  and  the  appeal 
is  given  by  the  ftatute.    Per  Hitlf.  Serj.  The  ftatute  does  not  give 

^appeal  by  exprefs  words }  for  appeal  of  rape  was  given  before  by 
the  ftatute  of  W.  2.  cap.  34.  but  fee  the  ftatute  that  the  king  (hail 
have  the  fuit,  and  fo  becaufe  the  ftatute  aforefaid  gives  no  appeal, 
he  cannot  fay  as  Strange  faid,  but  he  ihall  anfwer  according  to  the 
ftatute }  for  the  ftatute  is  Quod  ad  duellum  vadiandum  non  re« 

-  cipiatur,  and  fo  the  writ  good.  Br.  Appe^,  pi.  48*  cites  i 
H.  6.  I. 

6.  Yet  Strange  demanded  judgment. of  the  writ;  for  it  is  not 
fehnice  rapuit^  and  to  the  felony  Not  guilty,  and  the  other  e  contra. 
Quaere,  becaufe  he  anfwered  to  the  felony.     Ibid. 

7.  In  appeal  of  maihem  the  plaintiff  counted  ^od  defenders  [  c66  J 
ipju7n  mahemavit  feknice.     Quod  nota,     Br.  Appeal,  pi.  86.  cites 

6  H.  7,  1.  ck^S^c*^ 

'  cites  9.  v«. 

and  To  it  feenos  to  be  felony,  as  peth  larceny ;  but  not  felony  of  death. 

8.  In  appeal  of  murder  an  exception  was,  that  it  does  not  fay  Holt's  Rep* 
that  the  affault  was  vi  ^  armis^  but  fays  only  venit  vi  ^  armis  bf  |5^'  Ej'J^' 
infultum  fecit.    But  Holt  (aid  that  the  vi  &  armis  (hall  extend  to  held  that 
all,  and  not  only  to  the  venit;  and  that  this  is  not  like  the  cafe  of  the(et) 

.  battery  or  trefpafs;  for  there  there  is  a  fine  due  to  the  king.     11  c<>Mesall, 

•  Mod.  2 Ji.  Trin.  8  Ann.  B.  R.  Smith  v.  Boweix.  g"g  noUaid 

9.  Another  exception  was  that  the  hill  fet  forth  that  the  appellee^  as  diAioft 

•  ^be/aid  IV.  S,  the  deceafed  didjirike  and  give  him  one  mortal  woundy  ^^^ 
of  which  the  faid  fV.  o.  did  languijh  tiUfuch  a  day  and  then  di  dj 

.  and  fo  the  faid  Jr  B«  as  a  felon,  and  of  his  malice  aforethought, 
murdered  the  (aid  W.  S.  in  £,  aforefaid.     So  that  it  does  not  ap- 

Tt*  pear 


5^6  appeal. 

pear  that  the  perfort  died,  for  that  it  is  not  fiifficient  to  lay  obiiti 
without  repeating  the  nominative  cafe-    But  per  Powdl  J.  the  no- 
minative cafe  goes  to  the  whole  of  neceflity.     Holt's  Rep,  355, 
356.  Mich.  8  Ann.  Smith  v.  Bowen. 
SeepL  (i6)       10.  By  the  word  (y4!ar)  is  meant  the  year  of  thp  reign  of  the 

kip.^.     2  Inft.  318. 
•iHauk.        II.  The  word  (day)  here  is  taken  for  the  natural  day^  compre- 
cap!^2v^f!'    lending  both  the  folar  day  and  the  night  alfo,  containing  24  bourSi 
83.  fays  it     and  therefore  if  it  be  done  in  the  night  it  is  faid,  ♦  In  no^e  ijufim 

ieerosraoft    diet.      2  Inft.  3 1 8. 

j)ropdr  to 

allege  ir  in  iuc\\  Maimer. 

Hales  PLC.  12.  If  a  man  be  felonioufly  ftrucken  the  10th  of  December, 
^°j:,^jf"J7  whereof  he  died  the  loth  of  January,  he  cannot  siUege  the  kilJing 
c.  i8'  c<  .  tiu-  loth  of  December  when  the  ftroke  wiis,  but  be  may  allege  the 
93  .  8.  killing  to  be  the  day  that  he  died ;  but  the  fureft  condufion  is,  and 
r  •  nincy  to  ^^  ^^  killed  him  in  manner  and  form  aforeiaid ;  for  though  to  fome 
aH'ice  th/  purpofe  the  death  hath  relation  to  the  blow,  yet  this  relation  being; 
kjiiii^g  oil      a  fi£>ion  in  law,  maketh  not  the  felony  to  be  then  committed.    % 

the  lolhof    J    /I    ^    o 

and  that  iiu  *i  conclui'ion  makes  the  whole  naught ;  becaufe  the  party  could  doC  be  faid  to  hate 
bee'^  n^i<rderei!  rill  he  was  ilead,  and  that  m  tiuih  .ind  propriety  of  Cpeech  (which  tuM\\  be  <4>- 
ferv<  d  ii-  itga!  prucecJings)  it  is  not  a  feloMx  but  a  trefpafs  onlv  till  the  death;  bat  if  in  fuch  a^i- 
clufion  it  hnd  been  alleged  i  at  the  deU  ndant  in  fv.ch  manner  felonioufly  killed  the  party  o.i  the 
3oth  of  J  nuary  aforetard  it  ha!  been  fufticienti  but  that  it  is  faid  the  better  way  to  conclude  gene- 
rally^ that  die  defendant  in  fuch  manner  feloniouiljr  jilundered  tlie  pany. 

Atti.eW-  ij.  And  although  the  day  be  alleged,  yet  if  the  jury  find  bini 
r^choU  ^^"Ax  ^^  another  day  the  verdicl  is  good,  but  then  in  the  verdid^ 
den  for  the  it  is  good  to  fet  down  en  what  day  it  was  done  in  refped  of  the  re« 
county  of  latiQA  of  the  felony ;  and  the  fame  law  is  in  cafe  of  an  indi^fanenL 
Korfolk,  ainft.  3i». 
one  S  V  E  K  '^ 

was  ndi'lfd  of  buff^laryy  j^gitfti  31  Elm.  and  upon  Not  guilty  pleaded,  it  fell  out  in  evideea  tka  the 
burglary  ct'.<x  done  I  ^1.:  Scfttembth  iti  cdtmanto^  fo  as  primo  Auguft:  there  was  ho  burglary  donci  and 
tliereupon  he  was  Not  guilty,  and  afterwards  he  was  indited  again  i  Se|Hembn<:,  &c.  And  it 
was  rcfolvwl  by  Wray,  Periamt  juftices  of  aflife,  and  by  the  preateft  p-»rt  of  ihe  judges*  that  ha 
cth^ht  n»t  to  !y  ttid  u^fiifiyfor  be  mi^ht  buvt  bernftUfidfruilty  kfion  thtjirfi  indiciiKcnty  for  Che  dij  is  mt  jb*. 
tst  i&l\  but  ii  is  iiecciTai7  for  the  jury  in  (h^t  cafe  to  fet  down  theday^  aod  fo  in  cafe  of  appeaL  a 
Inft.  3t3.  319.  cites  Pafch.  32  EHz.  Syer's  cafe. 

a  Hawk.  PI.  C  iS  i.  cap.  23.  f.  88.  at  the  end,  fays  It  is  certain  thai  a  miftake  of  the  day  witt 
not  be  material  upon  evidence. 

*  [  567  ]  ^4"  As  to  die  word  (hour)  the  ftatiite  of  Glouf  efter  makes  it 
There  are  material ;  for  in  the  day  are  feveral  hours,  and  if  he  that  is  killed 
<iivers  di-  was,  at  thc  hour  fuppofed  at  a  pbce  20  miles  diftant  from  where 
verfities  be-  the  felony  was  done,  how  can  be  be  ti»e  principal  a£ipr  of  this 
auringof  f^'^y  •'  And  yet  it  may  be  true  that  he  was  there  the  &mc  day^ 
the  bouo  though  not  the  fame  hour;  ^  but  as  Bra(5h>n  (aid,  it  Teems  the 
and  the  day  plaintiff  is  not  necefiarily  compelled  to  cxprefs  the  hour  in  the  de- 

*  ft^tn^he  claration  by  the  common  law,  and  a  man  may  now  declare  in  tt|is 
count  upon  manner  notwithftanding  the  ftatute  of  Glouceiler,  iincc  die  ftatute 
the  appeal     docs  not  prohibit  it,  it  being  in  the  affirmative.     St.  P.  C  8o.  b. 

or.emay  /gj  ^ 

lay,  Lttca        »     ' 

uu^m  10  antt  r^tidifru^  &c»  &c.  Ofy  inUr  horam  dfci/Himi  kf  u>niectmam*aaU  mrruFtmi  bat  th»  lilCQ 
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OHinot  be  done  ather  of  day,  ye:ir,  or  part  of  the  body  j  as  the  hSt  cannot  be  alleged  to  be  done 
Ciria  xo  tiitm  DecwAris^  &c.  or  inter  decimum  &  II  dUm  Deambrii^  or  circ*i  <mmtm  Jextum  domim  regis 
nunCf  or  Inter  Jextum  &Jeptinium  di^i  donnni  re^is  nuncf  or  allege  the  wound  to  be  given  circa  or  cir- 
jcicer  pectus;  and  the  reafon  of  this  divermy  is^  that  it  is  nvire  difficult  to  allege  the  true  hour^ 
than  the  true  day  or  years  and  yet  the  plain  dff  in  the  appeal  is  not  hound  to  prove  in  evidence  neither 
tkft  fruije  hour,  nor  the  very  day  he  alUged  in  bis  count ;  another  diverilty  is  between  the  appeal  and 
the  indidmentf  for  in  the  indifbnent  the  hour  need  not  be  alleged,    z  Inft.  318. 

2  Hawk.  PL  C,  i8o.  cap.  23.  f.  S8.  fays»  There  can  be  no  doubt  but  every  count  muft  allego 
the  day  on  which  the  fa^  was  4one  $  but  it  is  faid  not  to  be  fufficient  to  allege  it  done  about  fucb  a 
diiyy  or  between Jucb  a  day  audftcb  a  day^  or  on  tbe  fetzft  ofjucb  a  Saint,  Huitbout  an  additianf  if  there  bo 
another  of  the  fame  name>  as  on  St*  jobn's  day^  witbout  adding  Bapttjl  or  Evangelifi ;  or  on  on  impoj'^ 
fibk  dajy  as^tbe  i\fi  of  June,  Alfo  an  appeal  of  death  mnit  not  onfyjhew  tbe  day  of  tbe  hurt,  but  aifo  of 
the  deatbyiiax  it  may  appear  that  the  party  died  within  the  year  and  day  after  the  hurt«  And  it  is 
faid  not  to  be  fufficient  to  allege  that  the  defendant  a(Taultedthe  party  at  a  certain  day,  and  felonl^ 
oufly  ftmck.  him,  without  exprefsly  alleging^  that  he  flrupk  him  ^d  tunc  €sf  ibidem^  and  yet  both 
fentences  being  joined  with  the  copulative^  it  b  the  moil  natural  import  of  the  whole  that  the 
ftroke  and  aflfault  were  both  st  the  fame  time,  tec 

t-Hawk.  P1«C.  180.  cap.  a3.  f.  87.  fays,  that  it  is  obfervable  that  all  the  precedents  of  fuch 
(oimts  (excepting  only  one)  in  appeals  of  larceny  in  Raibd's  Entries,  which  feems  to  be  the  only 
book  of  authority  in  which  any  fuch  counts  are  to  be  found ;  and  alfo  all  the  precedents  in  Coke 
and  Raftal  of  fuch  cauntt  in  appeal  of  maihem  take  notice  of  the  hour,  ai  well  at  tbofe  in  appeals  of  deatb^ 
and  therefore  certainly  it  is  not  fafe  wholly  to  omit  it  s  yet  it  has  been  holden  that  luch  an  omif- 
fion  is  not  fatal,  even  in  appeal  of  death,  becaufe  tbe  common  law  did  not  require  the  mention 
of  tbe  hour,  and  the  ilatute  aboveroentioned  is  in  the  affirmative ;  yet  if  the  hour  as  well  as  day 
be  fet  forth  in  the  allegation  of  theotience  of  the  pxiocipal,  it  is  faid  to  be  fatal  to  mention  the  day 
only  in  the  allegation  of  the  oiience  ef  the  accelfory.  But  it  feems  that  there  is  no  neceiTity  in  any 
'cafe  precifely  to  allege  that  the  faft  was  done  fuch  an  hour,  but  that  it  is  fufficient  to  fay,  That  it 
)vas  done  about  fuch  an  hour,  as  appears  from  every  one  of  the  precedents  in  Coke  and  &aflal,  in 
vrhich  the  hour  is  n^entioned,  and  alfo  from  other  good  authorities ;  yet  we  find  tbe  contrary  opi« 
nion  liolden  by  3  judges  againft  2  in  *  Bnlflrode's  Reports.  But  it  feems  certain  that  a  miftake 
pf  the  hour  wiil  not  ^  material  upon  evidence* 

'*  9ul^  82.  }fiACi\f  8  Jac  in  cafe  of  Egerton  v*  Morgan. 

15.  In  appeal  of  murder  exception  was  taken  to  the  bill,  be* 
paiife  it  was  laid  to  be  done  Po/i  nuridiem  circa  horam  dicimqm 
^jufdem  diei^  whereas  if  it:  was  done  in  the  night  it  ought,  by  the 
ftatute  of  Glocefter  cap.  9.  to  be  alleged  to  be  done  in  no^e  cjuf^ 
detn  dieiy  though  it  be  in  July,  when  it  is  not  dark  at  lO.  But 
]H[olt  Ch.  J.  held  it  well  enough  in  murder,  though  in  an  indi£^« 
ment  for  burglary  it  would  be  ill  without  (in  no£^e)  becaufe  it  is 
not  burglary,  unlefs  it  be  in  the  night.  x\  Mod.  230.  231.  pi.  3. 
Xrin.  8  Ann.  B.  R.  Smith  v.  Bowen, 

1 6.  As  to  {the  time  tfthe  king)  the  year  being  already  named,  2Hawk.pu 
it  might  feem  that  the  time  of  the  king,  which  is  the  vear  of  the  c*  181.  cap. 
reign  of  the  king  is  needlefs,  but  it  is  here  again  added  to  the  end  \ll^^'  • 
that  not  only  the  year  Pall  be  alleged  wherein  the  blow^  l^c.  was  given^  no  douht 
tfit  alfo  the  year  when  the  death  enfued  thereupon^  to  the  end  that  it  ^"^  ^^ery 
may  appear  th^t  he  died  of  the  blow,&c.  within  the  year  and  dayj  pcar*'"ft^" 
^d  whenfoever  the  year  of  the  king  ought  to  be  alleged,  it  draw-  exprefsly 
eth  with  it  time  gna  place,  that  is,  the  day  and  time,  when  and  ^  foith  in 
Vhere  the  dqith  enfued,    2  Inft.  319.  J^S'faftwa* 

^ooe^  and  that  in  appeal  of  4eath  it  is  certainly  nece0ary  to  fet  forth  not  only  tlie  year  in' which 
the  Iboke  was  given,  but  alfo  thiit  in  which  the  death  happened,  that  it  may  appear  that  the  dcith 
happened  within  the  year  and  day  after  the  ftroke;  but  that  it  feems  clear  from  all  tlie  precedents 
that  it  is  fufficient  to  (hew  in  what  year  of  the  kuig's  reign  the  fadi  was  done,  and  the  dearh  hap- 
penedy  without  (hewing  the  year  of  the  lord ;  and  that  it  hath  been  adjudged  that  it  is  fufiicient  to 
a^ege  tbe  fatfl  in  fuch  a  year  of  fuch  a  king>  witliout  faying  that  it  was  in  fuch  a  year  of  his  reign, 
becaufe  it  is  clearly  implied. 

17*  As  to  the  words  (the  town)  this  muft.  be  underftood^  if  the  T  ^AQ  1 
muxder  or  homicide  were  don^  in  a  town^  but  if  it  were  done  in  a  |v:r    U/^ 

TT^  ......     J        ^        .  ^  J  Ifthe^iab* 

flat* 
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dime  in  a  viu  pUtd  itufWH  0ut  of  Aftf  towH^  then  may  it  he  alleged  in  tfut  pbcc 
it  (hall  be  known  in  fuch  a  county.  And  fo  in  a  city  it  may  be  alliged  in  a 
I^t^TmiI  Tf^  porijhi  &c.  bccaufc  fuch  a  parifh  is  in  lieu  of  a  town.  But  in  tbe 
he  done  m  a  Country  if  a  parijh  contained  divers  townsy  the  murder  or  hcnnictde 
fanjhorfo^  cannot  be  alleged  in  fuch  a  parifh,  for  that  the  ft^ute  requiitth 
re^sShcr.  that  the  faft  be  alleged  in  a  town,     z  Inft.  312. 

which  is,  cut  of  axy  vWy  thcro  UJhali  be  mamd  in  a  fariJk^Qr  in  Aich  a  piac€^  Quod  oota.  Br.  Appeal^ 
pi.  19.  cites  7  U.  4.  27. 

a  Hawk.  Pi.  C.  182.  cap.  %%,  f.  9a.  fays  that  ic  fecms  not  only  neceflary  in  sq>peal  of  4eaCh  to 
allege  fome  place  where  the  fa£l  was  committed^  but  alio  that  fuch  allefatioa  be  in  proper  f^u\ 
ai)(t  that  if  the  truth  will  bear  it  it  is  fafefl  to  lay  it  in  a  town,  as  the  ftatiite  of  GlonoeAer  direAs» 
but  if  done  out  of  a  town,  you  may  lay  it  in  any  other  place  whence  a  viinc  may  come*  If  a  61ft 
^e  in  a  wllwthui  a  parifh  which  contains  dlvfrs  vi/.s  be  in  the  count  in  an  appeal  alleged  feneially 
in  the  pariih>  or  a  fa£t  done  in  a  ciiy  which  coMtaim  .wygr s puiipiti  be  in  the  count  io  an  appeal  mUticd 
rentralh  in  the  city,  it  feems  the  defendant  may  plead  fuch  matter  in  abatementy  farochcrwife  be 
eould  take  no  advantage  of  the  infufiiciency  of  the  allegation,  bc^aufe  (he  place  named  as  it  ftari^i 
on  the  record^  mu(t,  till  tht  contrary  be  (bewn^  be  intendiid  to  contain  no  more  thaa  one  town  or 
parifh* 

St.  P.O.  80;       18.  Appeal  of  murder  againft  fefnral  ef  feveral  villi  Aat  diey 

^(^V^*^'  atD.  murdered  the  baron  of  the  feme  plaintiff,  andbecautebe 

cood  to  fay  (hewed  what  each  did  feverally  there,  and  becaufe  they  were  fe- 

4Ath^tLci  veral  rills,  therefore  was  compelled  to  flaw  tbt  name  of  the  viBat 

aforeM ;  ^^^  ^^^^  when  the  murder  is  alleged^  by  reaibn  that  there  were 

cafeam^n  feveral  vills  rehearfed  fupra ;  quod  noU;  and  the  defendant  was 

does  not  let  to  mainprife.    Br.  Appesd,  pi.  no.  cites  21  £.  4.  25* 

know 

which  of  the  places  aforefaid  it  referi  to ;  and  cites  Pnfch.  1 1  E.  4..  30.  [but  it  feems  mifprimedf 

and  that  it  {hould  be  11  £•  4. 15.  b.  pi.  41.  where  the  %•  P.  is,  but  I  do  not  obferve  S.  P.  at  30.  j 

m 

4  Rep. 42.         i^.  In  appeal  of  death  where  the  Jlroie  was  given  at  jL  and  the 
^*  ^'  ^;       death  happened  at  B»  the  diclaration  muft  he  of  murdering  ^e  dc- 
ccu-dufgiy.     ceafed  at  B.    Foi  it  is  no  felony  till  his  death,  which  was  at  B. 
and  thence  the  venire  (hall  come.     But  if  the  ftroke  had  been  al- 
leged at  A.  and  the  death  at  B.  and  then  the  declaraiioa  had  iaid, 
£t^c  murdravit  modo  V  forma  pradiSfoy  it  had  been  good.     And 
though  the  precedents  as  to  the  alleging  the  place  of  the  murder 
are  where  the  ftroke  was^  yet  they  pafled  Tub  (ilentio,  and  were 
not  well  examined  and  not  to  be  regarded,  and  adjudged  that  the 
appeal  did  abate.   Cro.  £.  196.  pi.  13.  Mich.  32  &  33  Eliz.  B.  R. 
Hume  V.  Ogle. 
Holt's  Kep.       20.  Anomer  exception  was  that  no  place  is  fet  forth  where  the 
356.  s.c.   Jlroke  was  given 'y  for  it  is  faid  die  ^  loco  preodi^.  infubum  fecity 
w^  laid  *'    ^  ^>®  **^  *^  mentioned  before  where  the  pledges  lived,  and 
that  the  de-  afterwards  where  venit  vi  k  armis,  fo  that  praedid*  may  refer  to 
ceafed  was    the  place  before-mentioncd,  VIZ.  where  the  pledges  lived  $  andfe 
i"f  gX*'''  no  venue  laid  to  the  aflkult ;  but  Holt  held  the  (^adia')  good, 
laft  Smith-  bccaufe  the  place  mentioned  where  the  pledges  live  is  no  part 
iieid,  and      of  the  appeaL     iz  Mod.  231.  Trin.  8  Amu  B.R«   Smitfa  r. 
tl7^:.    Bowen. 

named,  and  then  it  is  faid  that  in  loco  prxdi^lo  he  did  not  %ive  the  bkyw  the  year  day  and  boor 
aforefaid,  and  ohje^ed  that  if  there  was  one  particular  placc»  tlten  (in  loooprsdiAo)  would  refff 
to  that,  hilt  when  there  are  feveral,  th^n  (loco  pixdido)  is  uoceitain ;  and  Holt  fadd  it  sell 
enoiighy  fur  the  reafon  mentioned  in  i  x  Mod. 

And  albeit        21.  As  to  the  words  (with  wbai  weapon  the  wousod  watgimn) 

Uiis  ftatuto  ^li^r 
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albeit  one  ceits^n  weapon  tnuft  be  alleged  in  the  count,  yet  upon  requijpcth 
the  evidence,  if  it  be  prtroed  that  the  wound  was  given  with  any  ^l\^^^  ^ 
€ther  weapon^  the  offender  ihall  be  found  guilty ;  a$  if  it  be  alleged  the  couac 
in  the  indictment  that  the  wound  was  given  with  a  dagger^  and  it  o^  ^^  ap- 
is proved  in  evidence  *  that  it  was  given  with  afwordy  rapier ^  hooky  ^^^^^ 
batchety  bill,  or  any  like  weapon  with  which  a  wound  may  be  ponhewas 
made ;  for  it  were  unreafonable  to  drive  the  plaintiiF  in  the  appeal  ^>i^e<)»  is  to 
to  prove  the  felf-fame  particular  weapons,  whereof  many  times  he  ^^^'■^'^ 
caxmot  have  notice ;  but  upon  fuch  a  count,  or  an  inmftment  in  wf^rf^be  h 
evidence  it  cannot  be  proved,  that  the  party  was  poifoned,  or  kiH^  vfiib  a 
drowned,  or  burnt,  fuflFocated  or  ftrangledf,  or  the  like,  where  no  !JJ^/  ^^ 
weapon  was  ufed ;  for  that  evidence  doth  maintain  the  count  in  hath  beea 
the  appeal  or  indi^ment,  becaufe  it  is  murder  or  homicide  of  ano-  faid)  thero 
ther  kind,  and  not  under  the  fame  claffis  that  is  alleged  in  the  count  ^^  ^^ 
or  indifhnent,  ana  thereof  the  plaintiiF  by  fuch  as  viewed  the  body  Z\^»^\n 
may  have  notice.    2  Inft.  319.  cafe  of  ^i« 

dFovfnitig,  &C.  yet  doth  the  appeal  lie  for  fuch  homicide ;  and  weapon  is  in  this  9iSt  aentioDed  for 
cxampie.    ainil.  3i9>' 

22.  Appellant  counted  that  the  defendant  in  parochia  St.  Giles  T*^"^^ 
in  the  Fields,  &c.  on  fuch  a  day  circa  horam  primam,  &c.  did  af-  ingpiM^" 
fault,  &c.  and  in  &  fuper  fupenorem  partem  of  his  belly  near  his  late  to  more 
breaft,  and  the  middle  part  of  his  bodv  percuffit,  pupugit  &  infora«-  J?»°  on©, 
vit,  dans  ei  vulnus  mortale,  &c.    The  defendant  craved  over  of  of^^ofebe! 
the  writ  and  return,  and  then  demurred  in  abatement,  and  pleaded  fore  men- 
over  to  the  felony ;  the  court  ruled  *  circa  horam  primam  is  certain  tioncd  in 
enough,  for  the  law  will  not  tie  a  man  up  to  an  exafl  minute ;  that  ^^^  J^'JJ* 
in  i^  fuper  fupiriorem  partemy  iic.  could  not  be  more  certain  i  and  190.  s.  c. 
that  percujfity  pupugit  ii  inforavity  dans  ei  mortale  vulnus  was  bet-  and  S. 
ter  and  more  certain  than  if  it  had  been  (^  dedit\)  and  that  the  fo^vg""'" 


ac* 


h£i  is  well  alleged  in  parochia  though  the  ftat  of  Gloucefter  re-  cordingiy. 
quires  that  a  viU  fhould  be  fet  forth,  for  it  ihall  be  intended  a  vill,  ——Comb. 
and  though  there  may  be  more  vills  than  one  in  the  parifli,  yet  *2J*j,fj  ^ 
chat  (hall  never  be  fuppofed,  but  muft  be  Ihewn  by  the  other  fide.    ^     ^  ^ 


murrer  wai 


t  Silk.  59. '60.  pi.  2.   Trin.  6  W.  &  M.  in  B.R.  Wilfon  v.  over-ruled. 

refolved  accordingly.*— >  Skin.  44^.  pi.  a.  S.  C  adjornattir.  Ibid.  549.  pi.  11.  the  court  over- ruled 
all  thefe  exceptions.  And  ibid.  551.  pi.  a.  $•  C.  and  judgment  given  accordingly.^— Ld.  Raym, 
Kep.ao.  S.C.  adjudged  accordingly. 

*  As  to  the  circa  horanr)  primam»  the  court  faidihat  though  in  Eo  ertom  and  Morgan's  gas  g 
[Bulit  77.  80.  ttcS]  three  judges  were  of  a  contrary  optniooy  [viz.  that  it  was  not  good ;]  yet  even 
there.  Coke  and  W  illiams  held  tliat  it  was  certain  eqoughy  and  the  reafons  of  thofe  two  judges  feen^ 
to  be  better  warranted  than  the  opinion^  of  the  other  three^  and  that  fo  have  the  precedents  becQ 
ever  fince  that  time. 

23*  In  appeal  of  murder,  the  appellee  being  found  guilty,  it 
vras  moved  in  arreft  of  judgment,  ift.  That  two  places  are  mm- 
tioned  in  the  appeal,  viz*  That  he  was  commorant  at  Shalfordy  and 
that  the  faisi  was  done  at  Compton  y  afterwards  it  fiiys,  that  dicy  anno^ 
bora^  bf  loco  prad^  eandem  Jane  Toun^  tercujpt.  adly.  Inhere  is  no 
venui  laid  to  the  aflault,  tor  it  is  bixiy  that  the  deccafed  being  at 
Compton,  &c.  venit  prad*  Chri/hp*  Slaughterford  felonice  volun- 
tarie  &  ex  malitia  fua  praecogitata  ut  feU  diftae  dominiae  reginse 
"'     '  nunc. 
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nunc,  ac  contra  pacem,  &c.  die  &  hora  prxd'  apud  C  pned*,  &c» 
vi  &  armis,  &c.  ac  in  &  fuper  eandem  J.  Y.  in  pace  dei  &  difbe 
dpminz  regix^iae  ut  prefertur  exiften'  felonice,  vduntarie  &  ex  ma- 
litia  fua  prscogitata  infdtum  fecit;  (o  that  the  venue  is  only  laid 
to  the  venit  vi  &  armis,  for  the  (ac)  feparates  the  (entence;  and 
if  an  aflault  be  neceflary,  it  is  necelfary  to  lay  a  venue,  for  it  is  tra« 
verfable,  and  that  it  ihould  have  been  tunc  tf  ibidem  infultum  fecit. 
At  firft  Holt  Ch.  J«  Powis  and  Gould  juftices  were  clear  that  nei- 
ther exception  was  good,  but  Powel  doubted,  and  the  matter  being 
put  off  to  the  next  day.  Holt  was  of  opinion,  that  neither  exception 
was  material ;  as  to  the  firft,  when  one  place  is  the  man's  addi- 
tion, and  jdie  other  the  hSty  certainly  die,  hora  &  loco  praed'  (hall 
r  57^  ]  ^^^^^  ^^  ^^  ^\2iCt  of  the .  hSty  and  it  is  as  well  as  if  it  had  been 
(eodem^)  for  the  place  of  the  hSt  is  the  laft  before  the  praed*.    As 
to  the  other  exception  it  is  not  material,  for  the  aflault  is  not  ii&- 
ceflary,  for  percuiBt  is  a  fufficient  aflault;  as  to  Long's  cafe, 
vdiere  percu^t  wa^  omitted,  that  was  ihewing  the  confequencc 
without  the  caufe ;  percuffit  implies  an  ajfault^  but  if  it  did  not,  here 
if;  is  faid,  venit  vi  &  armis  to  Cmpton^y  ac  infultttmfecit^  &r«  ac  tarn 
quodam  baculo^  Vc.  percujjity  dans  eidem  J.  T*  unum  moriaU  vubua^ 
df  quo  quidem  vulnen  iriftanter  ohiit^  fo  that  if  the  aflault  was  ne- 
cefury  in  the  venue  here  it  would  be  fufliciently  fet  fortht     Powel 
iaid,  as  to  the  firft  exception  (he  precedents  are  die,  hora  &  loco 
prsed',  but  in  an  appeal  there  needs  no  addition,  for  it  is  not  within 
the  ftatutes  of  additions  ;  and  it  being  faid,  apud  Camp-on  infianter 
^Hity  ties  down  the  Jlroke  to  the  place  of  the  aeath.     As  to  the  id' 
he  faid,  that  dedit  mortale  vulnus  would  be  bad,  bi;t  in  this  cafe  diere 
cannot  be  ^  ftroke  without  an  aflault    The  old  precedents  are  in- 
fidiando  &  ex  infultu,  but  upon  the  petition  of  the  clergy,  becaiife 
it  took  away  the  benefit  of  the  clergy  in  H,  6th's  time,  it  was  left 
out,  and  afterwards  it  was  only  ex  inmltu*    In  Burgh  and  Hol- 
CROFT*s  CASE  there  is  no  aflault  laid,  and  indeed  where  there  is 
percuffit,  as  in  this  cafe,  there  needs  none.    Powis  and  Gould  the 
fame.     1 1  Mod.  229,  230.  pL  2.  Trin*  8  Ann.  B.  IL  Young  v, 
^aughterford. 


(U)     Of  Pleading  in  Abatement,  and  then  over  to 

the  Felony,  &c. 

Tbei.  Dig.  !•  TN  appeal  by  a  feme  of  the  death  of  her  huiband,  the  de- 
116.  lib  15.  ^  fendant  faid,  that  at  another  time  the  feme  hrvught  ^ffi^ 
"^*  scL  9l^^^ft  others  of  the  fame  death  before  juftices  of  gaol  dchverr 
S?p' ac-  ^^  ^^  county  of  N.  who  at  her  fuit  were  attainted  and  banged^ 
cordijigiy.     and  prayed  allowance,  and  to  the  felony  Not  guilty,  and  (b  fee 

that  he  ought  to  plead  over  to  the  felony.     Br.  Appeal,  pi.  28.  cites 

9  H.  4.  u  2. 
s  c  .  *        *    a»  The  defendant  pleaded  villeinage  in  the  plaintiff  and  was 
S'P.  cited  CompCuCV 


tttomdki  to  plead  tvtr  to  th*  feltnj.    fir.  Appeal,  pL  28.  cites  according. 

lib.  15.  cap.  5.  S.  C.  and  fays  that  the  fame  is  reported  Trin*  ii  H.  4.  23.  [but  it  foems  it  (hould 
be  93.3  and  Mich.  9  H.  a.  i*  Brooke  makes  a  quiere  if  it  is  a  good  plea  in  appeal  of  murdef 

that  the^Aitftfijf  is  tbe<^«»<{(iitf*f  W/rji.    Br.Nonabilicy,  pl..44^ 

3,  Alice  T.  fucd  appeal  agalnft  W.  S.  and  R.  in  B.  R.  of  the  Thci.  Dig. 
death  of  J.  T,  baron  of  the  plaintiflF,  and  dicland  agalnft  W.  as  ll^/l'l  Jl' 
principal^  and  againft  R.  as  acceffiry  in  the  county  of  W.  Cotton  for  cites  s.  c. 
W,  made  defence,  znAfaid^  that  at  another  tinu  the  fame  plaintiff  fcS.P.ac- 
eUacbed  the  appellee  of  the  fame  death  agalnft  W,.  before  A.  ^.  coroner  <^®'^»"«^^* 
in  the  county  of  W*  in  full  county  fuch  a  day  andyear^  which  was  r/- 

moved  out  of  the  county  /»/d  J$.  R»  by  writ  direSied  to  the  ft>erlff^ 
and  upon  this  procefs  continued  here  till  fuch  a  day^  within  which 
time  this  appeal  was  purchafedy  and  fo  this  appeal  purchafed  pending 
the  other,  &c.  and  where  W,  is  named  of  D.  in  the  county  of  wl 
there  is  no  fuch  vlllj  hamlety  nor  place  known  bv  fuch  name,  and 
prajred  allowance,  and  as  to  the  felony  Not  guilty^  and  for  R,  hi 
fdldy  that  where  he  was  named  of  IV,  he  was  of  C.  In  the  county  of 
JM.  the  day  of  the  writ  purchafed^  and  not  at  fr,  and  prayed  allow- 
ance, and  as  to  the  felony  Not  guilty ;  per  Hals.  J.  he  fhall  not 
have  thofe  2  pleas  to  the  wrlt^  viz.  that  the  appeal  Is  purchafed  pend-* 
ing  another^  which  is  matter  in  law  and  triable  by  the  juftices,  and 
alio  that  there  is  no  fuch  vilL,  &c,  which  is  triable  by  the  country,  [  57  ^  J 
but  he  may  plead  mifnofmer  ofhlmfelf,  and  alfo  that  there  is  no  fuch 
vlUj  &c.  and  fuch  like  which  are  triable  by  the  country  if  he  will 
iver  20  fuch  matters ;  and  after  the  mifnofmer  of  the  vill  was  con- 
fefled,  by  which  it  was  awarded  that  the  plaintiff  fhall  take  nothing 
by  her  writ,  and  that  (he  fhall  be  taken ;  quod  nota«  Br,  Appeal, 
pK  44.  cites  4  H.  6.  15. 

4,  In  appeal  of  the  death  df  T.  his  brother,  the  defendant  y^/W  •S.P.  by 
that  B.  took  to  feme  G  at  B.  in  die  county  of  S.  &c.  and  had  Iffue  J.  ^f^'j^^ 
the  eldfftfonj  and  T*  who  Is  dead  the  2d  fon^  and  this  plaintiff  the  be  certified 
youngeftfon  and  7*.  is  deady  living  y,  and  prayed  allowance,  and  to  againft  him 
the  felony  Not  gulky ;  per  Markham,  he  need  not  plead  to  the  felony,  |^*  ^^^^  ^ 
but  where  It  Is  confeffed  that  he  had  title  of  appeal  at  one  tlnuy  as  which  Bri- 
where  a  releafe  is  pleaded,  but  (hall  not  plead  over,  &c.  where  he  an  and 
alleges  matter  which  prgves  that  the  party  never  had  title  to  the  ap-  ^f^^^^J  ^ 
peal^  here,  ♦  and  where  he  pleads  hafiardy^  or  Ne  unques  accoupUy  thai'ihe'ref 
ice,  which  Yelvcrton  agreed,  and  that  where  he  pleads  to  the  \onyfiaii 
felony  he  confefTcG  the  plaintiff  to  be  fuch  perfon  as  may  have  the  ^/"f"/"^*' 
appeal,  and  the  of;her  matter  proves  the  contrary;  but  by  the  ler-  cgytificaH  of 
jeants  he  may  plead  over  to  the  felony  in  &vour  of  life  to  have  it  toehijh9f>^ 
inquired,  if  the  firft  matter  be  not  found  for  him,  by  which  he  had  ^*   ^''* 
the  plea  by  the  manner  after ;  quod  nota.     Bn  Appeal,  pi.  94.  ^\X^i] 

cites  7  E«  4.  15*  cites  14  £*. 

5.  In  all  cafes  of  pleading  mifnofmer  he  muft  plead  over  to  the  4-  ?• 
felony.    2  Hale's  Hid:.  P.  C.  230.  cap.  30.  cites  D.  88.  a.  b.  and 

21  E.  4*  71.  a.  b. 

6.  Appeal  of  death  in  B.  R.   Vavifor  faid,  where  the  plaindfF  TheL  Dig. 
ha$  declared  that  the  defendant  killed  the  deceafed  the  firft  day  of  lib.  15.  cap. 

May  5-  f-  *o. 
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citcji2  E.  May  21  E.  4.  wt  fay  that  he  died  the  lOth  day,  aflftO  18  E.  4. 
acclnifng-  which  is  2  years  before  the  appeal  fued^  and  if  found  that  it  be  no^ 
ly,  andheia  then  to  the  felony  Not  guilty,  ana  the  plea  good,  bv  aQ  the  juftkes, 
soocL  in  favour  of  life.     Bn  Appeal,  pi.  115,  cites  22  £•  i.  39. 

7.  jhd  after  the  defendant  pleaded,  that  where  it  isJuMofed  that  be 
died  the  21  E.  4.  he  died  tS  £.  4.  and  this,  &c.  Hufl^  Cud,  it  is 
te/f  to  plead  that  the  deceafed  died  anno  18  £•  4.  &c.  before  the  ap^ 
peal,  and  plead  ever  to  thefehmj^  and  then  if  the  jury  imd  the  tim< 
they  (hall  not  inqiure  any  further,  and  if  e  contra,  tfaen  diey  (hall 
inquire  of  'die  felony,  and  we  are  all  agreed  that  if  he  pleads  the 
lirft  plea  only,  and  it  is  found  dgakift  him,  he  (hall  plead  to  the  fe« 
lony  after,  and  fo  2  inquefii  ivfaere  one  may  make  an  end  <^all,  and 
the  opmion  of  the  court  was,  that  the  plea  tvas  good,  without  irm* 
•verfe  that  he  was  dive  within  the  year  and  day.  Br.  Apped,  pl« 
115.  cites  22  £.4.  ^9* 

8.  But  after  the  defendant  of  his  own  free  wiB  alleged  the  deoA 
anno  18  &c.  abjque  hoc  that  he  was  alive  within  the  year  and  day 
before  the  teile  of  the  appeal,  Priil.  &c.  and  die  other  e  contra,  tfW 
t  the  felony  Not  guilty^  and  the  other  e  contra.  Br.  Appead,  pL 
115.  cites  22  K.  4.  39. 

Thcl.  Dig.  ^.  And  per  Huffey,  he  fhall  plead  hajlardy^  and  if,  &c,  Ife^ 
ai6.iiK  15.  guiify^  2XiA  in  appeal  by  a  feme,  Ne  tmjues  accouple  in  lawful  nia« 
cficsLc!^  trimony,  and  if,  &c.  Not  guilty,  contra  of  a  releaje^  for  there  he 
and  7  £*4-   has  in  a  manner  confefied  the  felony.    Br.  Appeal,  pL  115.  dtet 

"  ^^*  10.  In  appeal  by  the  brother  and  heir,  &c.  the  defendant  fiudf 

that  the  plaintiff  had  an  elder  brother^  &c.  and  as  to  Aefelumy  Nri 
guilty^  ai^d  held  good.  Thel.  Dig.  21 6.  lib.  15.  cap.  5.  £  20.  cites 
Mich.  7  E.  4.  15. 
Bulft.  141.  II.  In  appeal  of  death,  the  defen(!fant  pleaded  a  former  CQwviSieei 
S.c.tho.  of  manflaughttr  before  juft ices  at  York  for  the  fame  fed,  emdhad 
c^aSe«r**  A/'j  clergy^  and  that  no  judgment  was  given  upon  the  prediifley,  and 
and  the  de-  took  all  the  material  averments,  &c.  and  as  to  the  felony  andmmrier 
fcndantdif-  aforefaid  pleaded  Not  guilty.  It  was  moved  that  the  plea  was  not 
CixK^^liSa  Z'^^'i  becaufe  after  pleading  Ae  convi6Hon  upon  the  indifbnent  he 
pi.  4.  s.  c.  pleaded  to  the  felony  and  murder  aforeiaid  Not  guilty,  which  is  no 
and  Uicob-  anfwer  to  the  *  declaration  whidi  fuppofes  the  fe6k  to  be  homicide 
w^*^that  he  ^'^'j'*  ^^^  ^^^  murder.  But  refolved  that  the  plea  is  good,  becaufe 
fhouid  have  ^^  necefHtate  juris  the  defendant  need  not  plead  to  the  country  at 
defended  all  Where  he  has  pleaded  a  good  fpecial  plea  to  the  country  beftMne^ 
homiddi-^  for  this  plea  to  the  country  added  to  the  other  plea  is  only  in  £wo- 
um  and  con-  rem  vitx,  and  the  defendant  may  hazard  his  life  upon  the  firft  plea, 
eluded  to  ,  if  he  will,  and  here  the  pleading  the  conviction  and  clergy  allowed 

n!«*ifeiont-  '^  ^  S^^  ^^  y  *^^  ^^  word  (murdrum)  in  the  plea  is  f&,  and  the 
am  &  mur-  word  (feloniam)  is  the  principal  word,  and  refers  the  plea  to  the 
drum,  fed  felony  fuppofed  in  the  declaration.  Befide,  the  word  (murdrum) 
non  aiioca-  jj^j-e  mufl  be  tnkenfor  homicide  j  for  though  the  indiftm«it  or  app« 

tiir,  and  the    >.         «-^i/-»''  i       ••./<i^»  i-«  ^^    . 

defendant  »ays  the  defendant  murdravit,  yet  tf  there  be  no  malitsa  preetogttaU 
was  dif-  it  is  only  manflaughter^  and  the  word  (murdravit)  of  itfclf  is  cquallj 
ch^jrgcd.  applicable  to  manflaughter  as  well  as  murder,  Ydv.  204.  )hSdtL, 
^  L  57^  J  9  Jac.  B.  R.  Bradley  v.  Banks. 

8  it.\jk 


13t.  In  appeld  of  murder,  the  defendant  pleaded  in  abatement  of  \^^^q^?L. 
the  wnt  diat  Acre  was  w^TjJf*  parifi  known  by  fuch  name  as  that   y/\yard, 
cf  nvhich  he  is  named*    Tlie  appellant  demurred,  becaufe   this   s.  c.  but 
plea  being  in  abatement  die  defendant  ou^ht  to  have  pleaded  over  s.p.  docs 
to  the  f^onj.    But  the  court  held  it  well  enough  j  for  that  it  is  "^^g^^* 
good  either  way,  and  that   the  precedents  are  both  ways  and   i^^.  s.  c. 
judgment  for  the  defendant   Show*  4.7.  Trin*  x  W«  &.  M.  Orbell  anu  Hoic^ 
T  Ward,  Chj.f.ia 

T.  waro.  that  the 

phiiiitiff  -oQght  <o  haye  miived  that  the  defendant  might  have  pleaded  orer,  hut  that  that  is  a 
diftin^  plea,  and  does  not  vitiate  the  plea  in  abatement,  and  if  the  plea  over  he  necciTary,  the 
platntifif  (bould  have  taken  judgment  for  want  of  it ;  and  Dolben  T*  agreed,  but  he  was  of 
opinion^  that  if  tlie  defendant  pleads  over  to  the  felony  at  the  fame  time  that  his  plea  in  abatement 
Is  over-ruled,  it  ts  fuflicient,  and  that  fo  it  was  refolvcd  in  parliAment  lo  yearf  ago.  Adjudged 
tor  the  defendant.  Carth.  54.  S,  C.  and  it  was  admitteil»  that  it  was  ufual  to  plead  over 

to  tSie  felony  m  fuch  cafes,  but  £aid  that  it  was  not  neoeflary  that  for  the  default  thereof  the  other 
pleaihould  be  ill ;  for  it  is  but  reafonable  that  the  defendi^t  in  this  cafe,  whofe  life  is  concern* 
cd,  (hoiild  have  the  fame  privileges  that  all  other  defendants  have  in  civil  actions ;  and  cited 
Br*  Appeal  pi.  66.  and  Co.  £nt.  Tit.  Appeal* — ^—3  Mod.  166,  267.  S.  C.  and  per  cur.  if  th9 
plea  ie  in  abatement,  and  the  party  does  not  anfwer  to  the  murder*  yet  th.it  does  not  ouft  him  of 
his  plea  but  the  appellant  ought  to  have  prayed  judgment,  and  it  is  a  queftion  whether  he  ought 
to  plead  over  to  the  felony  or  not  for  the  precedents  are  both  ways.  There  is  no  juUgmenC 
entered* 

For  more  of  this  fee  1  Hale's  Hift*  PI.  C.  255.  cap.  33.  and 
a  Hawk.  PLC.  196.  cap.  23.  f.  135.  with  his  obferva« 
tions  on  die  feveru  pleas  pleaded  in  abatement. 


(W)     Headings.    What  is  a  good  Plea  in  Bar. 

I*    A  Ppeal  at  Newgate,  the  defendant  faid^  that  the  plaintiff  Is  extra  Br.  Koni* 

^^  legem^  and  ought  not  to  be  anfwered  j  for  he  has  abjured  *>i^»^»P^ 
the  reabn^  and  this  is  found  in  the  roll  of  the  coroner,  by  which  he  s.c.and  H. 
was  hanged^  and  the  defendant  went  quit.     Br.  Appeal,  pi.  52*  17*  accDr4r 
cites  iiAff. 27.  >»2^y- 

a.  In  appeal  of  the  death  of  his  brother^  the  plaintiff  was  difabled 
hf  outlawry^  by  which  he  brought  writ  of  error  to  reverfe  the  out^ 
ienvryy  becaufe  he  was  in  prifon  at  the  time  of  the  outlawry,  and 
notwithftanding  this,  the  defendant  went  quit  without  being  arrefted 
at  the  fuit  of  the  king,  and  no  mifchief,  for  when  he  hzsfued  his 
^barter  ofpardon^  or  reverfed  his  outlawry^  he  may  have  a  new  writ^ 
but  contra  after  nonfuit  after  appearance  \  quaere  of  the  new  writ 
after  the  year,  and  (o  fee  that  the  difability  by  outlawry  in  appeal  is 
not  peremptory ;  contna  of  nonfuit  after  appearance.  Br.  Pe- 
remptory, pi.  80.  cites  18  E.  3.  and  Fitzh.  IJtlawry  +7. 

3*  Appeal  by  a  feme  of  the  death  of  her  hufband,  the  defendant  f*  r7  9 .1 
Jhid^  that  at  the  time  of  the  death  the  baron  was  outlawed  (f  felony ;   ^  ^*  ^  ^ 
judgment,  &c*  Per  Shar(^.  a  man  cannot  kill  a  man  outlawed  of  fe- 
lony no  more  than  another  man  by  which  he  pleaded  Not  guilty  % 
But  Lod.  faid,  that  H.  of  C.  was  for  fuch  caufe  excufed  of  the  death 
of  the  baron  of  Woodhulk    Bn  Appeal,-  pL.  69.  -cites  27  AiT.  41. 

4.  In  appeal  by  feme  of  the  death  of  her  hufland^  ^t  d^endantfaid  •  S.P.  Br. 
that  Ne  unques  accouple  ia  lawful  matrimony.    This  mall  be  tried  perempto^ 

'  ^y   ry,  pL  67, 


S7i  ^vmo* 

cites  s.  C,  iy  ceriijlcaifo/thi  HJh^py  aiicTis  not  *  peremptory  asainft  tfaed^bi* 
^tthV  ^^^*  ^^  ^^  biihop  certified  that  lawfully  accoufitd^  tcxu  and  the 
cannot         defendant  pleaded  Not  guilty*    Qi^od  J)Ota.    Br;  Peremptory,  pi.  32. 

plead  over     citCS  4  27  Aff.  3i 
at  the  I/O 

firil  ;  and  BrookA  fays  the  reafoa  feems  to  be^  bec^fd  h  Jgmamlt  tw  trials.  '  S.  P.  ac« 
cordin^ly,  and  for  the  fame  reafon ;    bat  he  may  plead  not  guilty  afterwards,  and  this  in 

favour  of  life,  as  it  feems,    Br.  Appeal,  pi.  17.  cites  50  E.  3.  15. Thel.  i>i^.  a  16.  lib.  15. 

cap.  5.  f.  20.  cites  Mich.  7  B.  4^  15.  tvh6re  it  is  faid  that  Ne  onques  accoople  may  be  pleaded^ 
-without  pleading  to  the  felony  ;  but  Uufiey  faid  that  in  this  cafe  the  defendant  may  plead  over  t» 
the  felony. 

In  an  appeal  of  murder  by  the  wife,  tbe  Appellee  pfeaded  Ne  mifuss  accAupU  in  lawful  matri* 
Itiony,  and  if  found,  &c«  then  NotnUty  to  thefehny.  The  plaintiff  ref)Ued  larjuMy  accv^kdkc, 
hut  did  not  reply  tbut  be  was  guilty  of  the  felony.  It  was  moved  th<tt  this  was  a-'e^amtgnrnmrr ;  but 
per  cun  when  a  plea  is  pleaded  which  is  triable  at  comnlon  law,  and  concludes  over  to  the  lelaQy» 
there  the  plainti^  ought  to  reply,  and  conclude  over  to  the  felony  ;  but  wherd  he  pleads  a  plej« 
trisible  otherwife  than  by  the  common  law,  it  is  otherwife.  Cro.  E.  223.  224.  pi.  6.  Pafch-  33* 
£liz.  B.  R.  Withington  v.  Dalaber.  ■     3  Le.  z68.  pL  360.  Wicheriogton.  v.  Ddabar,  S.  C» 

held  accordingly. 

f  S.P.  Br.  Appeali  pU  66.  cites  S.  C-  and  ibid.  pl«  xoi.  cites  14  E.  4.  j,  S.  P.  and  by  finme 
he  (hall  not  plead  over  to  the  felony,  becaufe  if  it  be  certified  againll  him,  he  Ihall  be  fasB^ed. 
fiot  Biian  and  Catefby  denied  it,  and  faid  the  felony  ihall  be  inquired  after  the  certificate  of  the 
biihop,  &c« 

S.  P.  per  5.  The  praying  of  the  defendant  that  thefhroke  in  appeal  efmaibem 

Tremail  J.  ^^  exanuned  is  peremptory,  1^  it  he  found  againft  him  upon  th«  cxa- 
rcmprory,     mtnation.     Br.  Peremptory,  pi.  33.  cites  28  Aff.  5. 

pi.  41.  cites  6  H.  7.  z.    But  Brooke  iays  the  contrary  was  held  in  Gray*s*Jno. 

S.  P.  Br.  6.  In  appeal  of  maihem  againfi  A.  as  principal^  and  Z>.  as  acceja-^ 

^^tlf'  O'j  »^  is  a  good  plea  that  at  another  time  he  brought  futh  appeal  agaiwfi 
Brooke  fays  theifty  and  named  D .  principal^  and  A.  acceffary^  contrary  to  Ais  xmu 
quod  mi-  a^d  after  was  fionfutted^htx  appearance,  judgment  if,  &c.  by  which 
in  Miihcm  Knivet  awarded  that  he  take  nothing,  &c.  and  that  be  be  taken  &c 
there  is  no    Br.  Appeal,  pi.  71.  cites  40  Aff.  I. 

accciTary.  y,  Jn  appeal  Dy  a  feme  of  the  death  of  her  hufband,  the  defco* 

dznt  faid  that  the  baron  was  alive  at  Z).  in  the  county  ofC,  and  the 
other  e  contra  ;  and  day  was  given  to  bring  in  the  proofs*  Quaere 
of  trials  by  proofs  at  this.  day.  Br.  Appeal,  pi.  133.  cites  4! 
Aff.  5. 

8.  In  appeal  of  maihem  the  defendant  pleaded  that  de  fin  afauU 
demefne^  and  in  defence  of  the  defendant^  and  the  defendant  laid  that 
De  fon  tort  demelhe  without  uich  caufe,  prift  ;  and  the  otbers  e 
contra.     Br.  De  fon  tort,  &c.  pi.  47.  cites  41  Aff.  21. 

9.  In  appeal  by  feme  of  the  deadi  of  her  baron,  the  difenima 
faid  that  the  baron  is  yet  alivcy  and  the  feme  e  contra  ;  by  which 
they  were  awarded  to  bring  in  their  proofs^  and  becaufe  the 
proofs  were  faulty,  therefore  to  avoid  perils  the  defendant 
pleaded  Not  guilty.  Quaere  if  it  be  peremptory,  if  the  proofs  arc 
adjudged  againft  the  defendant.  Br.  Peremptory,  pi.  36.  eke*  43 
Aff.  26. 

10.  It  feems  that  an  acquittal  or  attainder  of  tbe  feme  death| 
had  been  a  good  bar  in  the  appeal.     Br.  Appeal,  pi.  33.  cites  II 

H.  4. 41. 

1 1.  Contra  of  charter  of  pardon  allowed,  as  it  feems  here.     IbiA 

12.  If  a  man  be  arraigned  upon  an  indidment  he  ihall  not  pi  ~^ 

mfnifik 


9djn(£nir^  but  plesd  Ndt  guilty,  an^  give  in  roidince  that  be  is  not    . . 
thefamt  perfon^  but  if  he  be  the  fame  perfon,  then  no  matter  for 
the  mifoofiner.     *  l&ut  contra  in  appeal ;  for  there  mifnofiner  is  a 
good  plea,  and  if  he  be  outlawed  upon  milhoimer,  it  feems  to  be 
error*  Br.  Corone,  pi.  201.  cites  t  H.  5*  5.     . 

13.  Brooke  favs,  it  (bems  that  he  {hall  not  plead  over  to  tbefelony^ 
but  where  the  plea  to  the  writ  is  triable  per  pais^  Br.  Appeal,  pU 
48.  cites  I  H.  6.  I. 

14.  In  appeal  of  death  bv  writ  in  B.  R.  the  defendant  pleaded  in 
abatement  of  it,  that  the  plaintiff  had  brought  appeal  before  the  coro^ 
Iter  and  Jheriffin  the  county  of  the  fame  death,  which  was  removed 
by  writ  direSfed  to  the  fieri ff  in  this  courts  and  procefs  continued  here 
till  fuch  a  day  within  which  time  his  appeal  was  purcbafed^  judg-> 
ment,  &c.  And  becaufe  it  was  removed  by  writ  to  the  fieriff  where 
it  fiould  be  to  the  coroner^  for  he  is  judge,  &c.  therefore  it  was  taken 
that  that  which  was  removed  here  was  not  of  record  here,  and  fo 
no  plea  by  which  the  defendant  pafled  over.  Quod  nota,  that  it  is 
no  plea  that  the  plaintiff  has  2  writs  pending  in  one  and  the  fame 
courts  as  here ;  for  it  is  iaUe  if  the  removing  be  void,  and  it  may  be 
that  die  writ  before  the  coroner  is  difcontinued.  Br.  Brief,  pL  209.  • 
cites  4  H.  6.  15. 

15.  In  appeal  die  defendant  faid  that  the  plaindiF  purchaied  other 
appeal  before^  returnable  fuch  a  day ;  judgment  of  the  2d  writ  of  ap- 
peal and  no  plea^  per  cur.-  if  he  did  not  appear  to  thefirfl  appeal  i 
for  it  may  be  that  a  ftranger  has  entered  it,  and  here  the  firlt  writ 
was  delivered  of  record^  &c.  yet  cur.  held  ut  fupra.  Quod  nota. 
Br.  Appeal,  pi.  87.  cites  7  H.  7.  6. 

16.  If  die  king  pardons  or  releafes  the  appeal,  it  is  no  bar 
to  the  plaindff  in  the  appeal.  Bn  Appeal,  pL  41.  cites  21  H« 
6.  28. 

17.  In  appeal  by  the  heir  of  the  deadi  of  his  ailceftor,  it  is  a  Br.Cnronep 
good  plea,  per  3]ulticcs,  that  the  defendant  joined  hattail  with  the  pl-^s?-  cites 
anceflor  before  the  con/iable  and  marfial^  becaufe  the  anceftor  called  g^.  xI^IfT* 
the  defendofit  traytor^  and  he  vanquijhed  him  to  ^/^^^ifr, judgment,  &c.'  pafsypl. 
and  fJM  matter  fliall  be  certified.     Br.  Appeal,  pll  129.  cites  37  '^7*  cites 

H.  6^.  20.  BrJBattail, 

pi.  15.  cites  S.  C.  but  not  exaAly^  S.  P. 

1 8.  A.  brought  appeal  of  the  death  of  T.  his  brother.    The  de^  Fitzh.  Co- 
ftndantfaid  that  die  fame  T.  at  the  time  of  his  deathy  and  after  the  ^s'g^c*^' 
day  of  the  writ  purchafed^  had  an  elder  brother  %  to  whom  the  ap-  — st.p.c. 
peal  is  given,  and  not  to  the  plaindiF.     Per  Markham  Ch.  J.  he  6o.b.  (£) 
eught  to  commence  his  plea  to  the  bloody  viz.  from  the  father  of  him  ^V^' s^*c 
kvhd  is  dead ;  for  it  may  be  that  y,  and  T,  were  brothers  of  the  half-  ^j^  ic  ckcd 
bloody  to  which  Laten  and  others  agreed.    Br.  Appeal,  pi.  94.  cites  £  Hawk. 

7  £.15.  PIC.  .6s. 

'  cap  23.1.40^ 

19.  In  appeal  the  defendant  pleaded  ^Arrdx;z;m/»iV^7//^»  f» /i^/£/tf;;r-  Br.Appeaii 
tiffy  by  which  the  defendant  wept  without  day  dll  the  plaintiff  was  pi.  $0,  cice^ 
abfolved.    And  fo  fee  that  this  |hall  not  abate  the  writ.    Br.  Ap-  3»  Ait  12. 
peal,  pL  142.  cites  13  £*•  4.  8: 

Vol.  II.  U  a  2Q.  In 


By  theiiat.  10.  la  iqipeal  of  dbath  it  is  a  gooyd  fie^j  iiat  at  andbirtiaUii§ 
3  1^7.  cap.  Ji^^fiJ^f  fjuas  iudiSidj  arraigtud^  and  acquttud  effbffavu  coidh 
VcjuU^'w  ju^nMtnt  fi  a<3io,  quod  curia  conceffil ;  for  life  mik  not  oe 
ai/oM/ 1^  tudcc  in  jeopardy  for  cue  and  the  £une  caufe  ;  per  Briaa  Ch.  J. 
an  indiamsnt  Qj^^  Appeal,  pL  102.  citss  16  £w  4.  z  I. .  But  Brooke  iays  that  it  ia 
or  San-*'    qQntra  at  thisday  by  Ac/fl/.  3  H.  7.  ^fl^.  J.    Ibid. 

ilaughcer>  ^  no  l^ar  ^^  Appeal  for  the  fame  death  ;^^  auterfints  coiivi&  of  nrarder  or  coaa* 
llatighter,  and  clergy  bad  upon  an  indidinenti  is  a  good  bar  to  an  appeal,  notwithftandiog  this  fti^ 
tute  j  for  indeed  the  itatute  itfelf  has  this  exception,  vi^  **  The  benefit  of  the  cler^  not  ))^s 
had.'*  a  HaleS  Hilt  f .  C.  250.  cites  4  Rep.  45*  b«  Wiggs*;  cafe ;  and  this  thou^  an  ^pe4 
were  depending,  wbereonto  tl^  prifoocr  had  not  pleaded  at  the  tiipe  of  his  acqaiaal,  cttos  4Re^ 
45.  b.    Uolcrbft's  cj^f<^ 

jiuiirjfqi^s  cpnfn&f  or  acquit  on  at)  uidiAmenti  was  a  bar  at  commm  l^»  to  aa 


[^^  ^  1  spR^^y  becaufe  no  man's  life  (hould  be  endangered  twice  for  the  fameoflcDce  \ 
j/j  J  and  the  judges  proceeding  firft  on  the  appeal  was  merely  difcFetipnaiy*  the  \crf 
preamble  of  3  H.  7.  iiiying  it  was  only  a  ufage  among  them  fo  to  iio»  wbicii  ftwato 
Mges  the  judg^  tofrocud  witHn  tbeytar  and  day  to  hear  and  dUtmaHe  the  inds3t9e^9  and  not  to  ftanf 
(HI  the  account  of  an  appeal,  without  laying  (to  be  brought)  or  (already  brought*)  or  whether  of 
both.  But  where  the  defendant  was  indicted  of  murder,  and  oidnviAed  of  manfiaij^liiery  be  aiaU 
anfwer  to  an  oppoal  Che  Jam  fifioni*  If  he  pleads  ^jmhy^  chs  jodaes  ix^y  procnsd  and  try  km 
d»  tiovo,  and  hang  him  on  the  appeal.  If  he  pleads  auterfoiis  convidt,  it  is  no  bar  ;  if  he  itiff  mn 
a*fuHr  •vtTj  his  {landing  muu  muft  be  recorded,  and  judgment  given  accordingly,  a/^  to  be  koMfsd 
by  mil  dicit^  or  Ihe  f^titufort  6^  Ar«.  But  if  the  appellant  is  not  ready  and  cannot  go  00  with  fait 
appeal,  the  appeal  will  be  gonfi ;  ^ler  Holt  Ch.  J.  i  a  Mpd.j  57.  Mich.  9  W.  3.  L'Ifle  v.  Anofln^ 
If  a  man  be  nmfiSed  of  mamflaugbtir,  and  ho  judgment  ofdeatb  given  auterfoits  cawiS  wiU  not  be  a 
good  bar  of  an  appeal ;  but  eonvi&ixm  andbentfii  of  dergy  U  ;  per  Holt  Ch.  J.  12  Mod.  (42.  DSIL 
13  W.  3,  in  cale  of  Colt  v.  Swift. 

Br.  Additi.     21.  In  ^pcal  8^?dnft  fevcral,  as  J.  W.  and  L  S.  latp  f^F.  m 

dtw  s.  c.     *^  Pou^ty  of  N.  yeom^  and  others  the  laid  J.  W.  (aid  ibat  there 

h  mt  Qny  %  S,  late,  of  F.  in  the  fomity  ofN^yecmofl  iff  rfmm  natura 

the  day  of  the  writ  purchafedy  ice.  ai>d  to  the /dony  Not  gu'dty. 

Per  Stj9r£ey»  the  viU  %nA  myftery  is  only  addition  by  ihe  ftatute>  itid 

Vp  parcel  of  l^i^  nan\e,  and  therefore  he  fkfH  trav^r(e  .the  nsuoCf 

that  it  was  fufficient  by  the  common  law,  viz.  dut  no  fuch  J.  S. 

and ji%«//  mt  ej^prejs  tbf  vill^  county^  nor  addition.    And  fee  M.  35  fl. 

'  6.  5.  that  it  is  Qnly  addition,  and  nope  of  his  name,  and  jdier^Mei 

as  here,  it  is  pregnancy  clearly,  9s  it  fe.ems.    Br.  Appeal*  pL  iii. 

cites  21  £•  4.  ^l. 

S.  ?.  Br.  22.  And  10  9pp^  ag^nft  feveral,  the  pieJkaU  mt  pkid  ^gleA 

Appeal,  pi.    of  all  appeals,  nor  of  alfexecutions  &c,  made  to  bis  coa^tajft^  te 

IL3. 9.  for   in  appeal  each  fiiall  fufier  death.    Contra  of  fuch  releafe  in  other 

it  (hall  not    aftions  perfonal.    3r.  Ajpeal,  pi.  1 11.  cites  2 1  £•  4.  7 1« 

fervebut 

ibr  him  onlf  to  whom  it  was  made  j  per  cur.  ■  S.  P.  Jenk.  165.  in  pL  iS.  For  tbe^  lam 
feveral  judgments  and  executions.-— <- — ^Jenk.  137.  at  the  aid  of  pL  jS.  fays  a  releafe  to  on« 
appellee  [of  murder]  will  not  ferve  the  other,  as  it  will  in  a  trefpafs.  Trefpafs  may  be  iabsftef 
by  a  recompence  paid  by  ooe^  but  no  recompence  fenws6>r  a  life  loft. 

23.  In  appeal  of  robbery  it  is  no  plea^  that  at  anther  time  the 
plaintiff' brought  trejpafs  of  the  fame  goods  tuken  a^ainjt  the  defoidamt^ 
and  the  plaintiff  was  barred \  for  the  appeal  is  of  a  more  h^  oa- 

^  ture  than  trefpafs,  as  a  man  who  is  barred  ia  af^^-^ay  ha^e  writ 

of  right.    Br.  Appeal,  pi.  121.  cites  2  R.  3. 14. 

24.  Where  the  principal  pleads  a  foriign  ijjut  to  the  felony,  «r 
^  auterfoits  arraignid  &c,  the  acceffiuy  flialf  not  be  put  to  anfwer  4 

and 


\ 


dppeaU  57S 

tad  if  it  be^irif^  tgaht/l  fh^  principal^  this  is  not  pirimptory  to  tbt 
€c€effhry^    Br.  Peremptory,  pL  43.  cites  9  H.  7.  19. 

25.  Note  by  the  iuftices  of  both  benches,  a  man  Ihadl  not  have  ^^^  ><^  H^ 
t>Iea  in  appeal  that  tbi  ieaaftd  affatdudbim^  and  bt  killed  bim  in  bis  ^-^-^^ 
4tfnu€y  but  (hall  plead  Notgtdo^y  ^ndjball  givt  tbis  matter  in  evi^  good  pfoa» 
ikncey  and  dxe  jury  is  bound  to  take  notice  of  it,  nor  (hall  he  have  f^f  if  w«x 
it  for  iJca  wiA  a  traver/e  of  the  murder  ;  for  the  matter  of  die  plea  %j^r^f^ 
is  no  murder,  nor  can  murder  be  juftiiied;  and  when  the  matter  of  m  thdW-* 
plea  is  not  good,  there  a  traverfe  is  not  good,   Br«  Appeal;  pi.  122.  fence  of  tb« 
cites  37  H.  8.  ^^^ 

pL  99.  cites  II  £.  4.  L        '        So  ibid.  pL  134.  cites  41  Afll  «i.  .<Wthe  plaintiff  cetoir^if 

f «  AIM  wori/  in  LondoDy.  and  the  defatdemt  jujtified  uC  (upra  in  anuUr  warJf  and  4</  not  travtrfi  tht 
^fi  vfardf  and  well  i  for  he  cannot  be  maimed  in  two  places.    But  e  coatra^  per  Kiiivet,  in  troi^ 
1^  ;  for  feverai  trefpafles  ma/  be  done  in  6ne  da/.    Ibid. 


liajiefi 

which 'f 

€riminalj  mortal^  or  concerning  ^as  of  tbe  crown ;  or  adly,  a  releale  clear  that 

rf  all  a£iions  generally  j  3dly,  a  releafe  of  all  appeals  ;  and  4thly,  a  JJ^^J^ 

rdeaie  of  all  demoTuU^  zvt  good  bars  in  all  thofe  kind  of  appends,  oftberc- 

Litt  S.  501.  and  Co.  Litt.  288*  a.  leafe  ma/ 

bef  it  (hull 
not  wholl/  difcharge  the  appeal,  unlefs  it  were  made  before  it  was  commenced  ;  for  if  it  be  fub* 
fequent  to  the  appeal,  it  fiiall  only  difcharge  it  as  to  the  fuit  of  the  plaintiff;  and  after  judgment 
given  for  fach  difcharge,  he  ihall  be  arraigned  at  the  king's  fuit. 

*  This  is  a  good  bar  in  an  appeal  of  d^tb*    Co.  Litt.  287.  b.  at  the  end* 

ttS76iI 

27.  Coverture  ofibefeme^  after  the  murder  of  her  former  baron  by  Sec  (A) 
J.  S.  is  a  bar  to  her  having  an  appeal.    D.  296.  pi.  20.  Mich.  Z2 
ci  t'l  Eliz.  Stanley's  cafe. 

2o.  B,  was  indUledfor  tbe  mairder  of  Wheatherh^ad,  and  being 
arraigned  upon  it,  he  pleaded  thai  A.  the  wife  of  Weatherhead 
^ugbt  an  appeal  againjl  him  for  this  murder^  and  be  v^as  arraigned 
upon  it,  and  pleaded  Not  guilty,  and  tried,  and  found  by  the  jury 
'that  he  was  Not  guilty  ofmurdery  but  thai  be  was  guilty  ofmanflaugb* 
ter\  and  thereupon  he  prayed  bis  clergy  and  bad  ity  and  demands 
judgment  if  he  (hall  again  be  put  to  anfwer  this  felony,  and  there-  , 

upon  it  was  demurred  ;  and  now  this  term  it  was  adjudged  a  good 
plea,  and  thereupon  he  was  openly  in  court  difcharged,  but  no  fpe- 
cial  reafon  was  given  of  the  judgment.  Quaere  ;  for  the  finding 
him  guilty  of  manflaughter  in  the  appeal  was  more  than  needed,  as 
it  appeared  in  cafe  of  Wrath  and  Wiggs,  and  then  the  allow- 
ance  of  clergy  i^  to  no  purpofe,  &c.  Cro.  £.  296.  pi,  2.  Pafch,  35. 
Eliz.  Barley's  cafe. 

29.  C.  was  indiSfed  ofmurdery  2nd  found  guilty  of  manflaughter • 
In  appeal  brought  againft  him  the  defendant  ^i^^iri  tbe  queen* s  par-- 
dmty^dkd  prayea  allowance  of  it,  and  a  precedent  was  (hewn  Pafch* 
8  Eliz.  Rot.  33.  Musgrave's  cafe,  where  the  defendant  pleaded 
the  qiieen's  pardon  in  this  very  cafe,  and  it  was  allowed  ;  although 
in  the  9  Eliz.  Dy.  261,  there  was  a  (quaere  thereof.  But  Popham 
iaid  it  was  a  ftrong  precedent  \  for  it  is  bard  tbe  queen  ihould  par- 

U  tt  2  don  ' 


57^  9pD0aI« 

don  that  which  is  the  fuit  of  die  party  ;  anc(  diere  i$  no  queftion  if 
it  had  been  an  appeal  ofhemictde^  as  it  well  might,  the  queen  entli 
not  have  pairdonedit\  Wnereto  Coke  the  queen's  attorney,  of  coan- 
fel  with  the  defendant^  agreed  \  for  it  is  meerhf  the  fuit  ejtht  peirty  % 
but  here  the  fuit  of  the  party  is  an  appeal  of  murder^  and  that  wberrin 
he  is  found  guilty  is  not  for  the  party^  but  for  the  queen.     Cro.  E» 
465.  pi.  13.  Hill.  38  Eliz.  B«  K.  in  cafe  of  Penryn  v.  Corbet. 
Cro.  £.  778.      30.  The  defendant  in  appeal  of  murder  pleaded  in  abatement  ti 
Xi'^Yi'     St  ^^  ^^^^y  '^^^  ^^^  plaintiff  had  a  writ  of  itppeal  pending  again/l  *«ir, 
43!Vuz!      ^^  pleaded  in  baec  veroa.     But  bv  the  opinion  of  the  court  he 
B.R.ch«      was  compelled  to  plead  over  to  the  mony  $  for  fo  are  all  the  pre- 
*il  ^j*?^      cedents  of  the  court,  and  upon  this  plea  it  was  demdrred  in  law. 
dMtw«*    Cro.E.  694,  pLs..»^ch.  41  EUz-B-R.  Watts  v.Biafns. 
adjudged  to       31*  An  attainder  at  the  king* s  fuit  at  common  law  did  net  bar  am 
tchto^    appealyifit  was  brought  before  the  attainder  ^  but  if  brought  after 
the  attainder  it  was  otherwife.     But  now  by  ^Jlat.  H.  7.  eap.  i. 
neither  an  attainder  nor  acquittal  at  the  fuit  of  the  king  bart  am  op* 
peal  for  murder^  if  clergy  be  not  had*    Other  felonies  remain  at 
the  common  law.     At  this  day  an  appeal  fufpends  the  proeeeSmgs  for 
murder  at  the  fuit  of  the  iing^  till  the  appeal  is  determined,    Jciik* 

75*  pi.  42. 

32.  The  releafi  of  the  appellant  after  judgment^  being  fhewn  to 
the  court,  ihall  llay  execution  till  this  releafe  be  confetled  or  pn>« 
ved,  or  difproved,  and  the  appellant  ihall  be  warned  upon  it  by  fcire 
facias.  •  Jenk.  137.  pi.  82. 

33.  In  an  appeal  of  murder  the  defendant  pleaded  a  cem%nitiam  ef 
rf^iu    «    man/laughter  at  the  Gaol-deliverv  at  the  Old  Baifyy  and  that  be  was 

t.c,  2 J  '   allowed  his  clergy y  but  did  not  mew  by  what  audiority  the  court 

cottiiugiy.    was  held ;  and  now  it  was  moved  to  amend  it,  it  being  oefore  ifibe 

joined  or  demurrer.     But  the  court  doubted,  becaufe  the  appeHant 

cannot  amend,  and  fo  no  reafon  why  the  appellee  fliould.    In  this 

cafe  if  he  amends,  he  makes  a  new  rule ;  whereas  in  other  cafes 

rsT  ?"6  ^**  *^  amendments  are  all  in  paper,  and  no  ftatute  extends  to 

Smiuiv.'      amcndrtients  ♦  in  appeal,  and  it  is  not  warranted  by  the  conrfe 

Bowcn/      of  the  court.    4  Mod.  158.  Mich.  4  W.  &  M.  in  B.  R-  Hoile  v. 

Pitt 
S^^c'h*!? '       ^  Convidlion  of  manflaughter  with  clergy  had  is  a  good  bar 
Ch.  J.  fSd    ^^  ^^  appeal  antecedent,  concurrent,  or  fubfequent,  and^i  it  is  ^ 
he  did  not     clergy  was  not  had  by  the  default  of  the  court  \  for  it  has  been  aifiodge^ 
undcrftand   that  the  praying  of  clergy  is  having  of  clergy  within  the  ftarote ; 


isjj) 
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why  derey   ^^^  ^1  Paying  it  the  prifoner  has  done  all  be  could,  and  Ac  debr 
fhouid  be     of  the  court  ought  not  to  prejudice  him.     i  Salk.  63.  Hill.  8  W. 
delayed  to     3,  B.  R.  in  Cafe  of  Armftrong  V.  Lifle. 

charge  a  ^ 

inan  with  an  appeal;  and  faid  it  was  argued  in  tTietafc  of  Gttmiiso  v.  De  sum  c,  but  that  it  it 
m  to  be  argued  ajain.  And  at  another  day  he  faid,  that  ^  coui  t  ougbt  to  allow  the  prifoner  1» 
cJergy,  and  the  ftatute  3  H.  7.  i.  requires  a  determination.  ■■  Skin.  670.  S.  C.  fay*,  that 
«oit  Ch.  f.  inclined  ftrongly  that  the  court  ought  not  to  refufe  to  allow  clergy  to  one  coOTiAerf 
uf  m;m(Iaughter,  but  in  regard  of  fome  rvfolntions  contra  it  was  fit  to  be  ai^gued  \  that  he  fwi 


appeal*  m 

'  fta^  to  have  bis  clergy ;  but  how  comes  that  to  pafs  >  UHiy  }  the  partf  was,  never  aiked ;  anJ 
if  the  i-wr/  wiil  int  f>ro£etd to  lui^ment,'jind  call  him  down  Co  judgment,  he  has  no  opportunity  to  aflc 
his  clergy,  and  therefore  he  thought  it  a  good  plea  in  bafi  of  which  opinion  were  the  other  $ 
judices,  and  To  the  appellee  was  difcharged. 

35*  The  defendant  in  appeal  of  murder  pleaded  in  abatement, 
that  the  viU  in  which  he  was  coTnmorant  was  Shauford^  ab/qm  hoc 
that  it  was  Shalford ;  it  was  oUe6ted  that  this  plea  was  not  to  be 
received  without  an  affidavit  finct  the  a£f  for  amendment  of  the 
lawj  it  being  a  dilatory  plea,  and  the  court  at  firft  inclined  accoi'd- 
ingly,  criminal  cafes  not  being  excepted  out  of  the  a<5t,  f  the  excep- 
tion of  appeals  in  the  a£t  relating  only  to  the  preceding  claufe ;)  but 
afterwards  the  court  thought  it  might  be  read  without  an  affidavit, 
becaufe  though  this  plea  be  for  the  mod  part  dilatory,  yet  in  this  cafe 
it  is  not,,  becaufe  the  appellee  muft  plead  over,  and  ifTue  be  jpined 
on  that  as  well  as  upon  Not  guilty,  and  both  may  be  tried  at  the 
feme  time,  ii  Mod.  stiy.  pi.  5.  Pafch,  8  Ann.  Br.  Young  y. 
SlaughteHbrd, 

(X)     Pleadings.     Pica  in  Bar  Waved  in  what 

Cafes. 

J.  A  PP£  AL  of  death  of  the  hu{band  by  the  feme,  the  de-* 
•**^  fendant  faidy  that  the  baron  is  alive  &c.  and  the  other  e 
contra,  by  which  day  was  given  to  bring  in  the  proofs,  who  came, 
and  there  was  default  in  both  their  prorfsy  by  which  the  defendant 
for  the  danger  pleaded  not. guilty  j  and  hence  it  feems  diat  the  firft 
ilTu^  found  flifdl  be  peremptory,  and  that  he  may  wave  it  before 
•trial  in  favour  of  life,    6r.  Appeal,  pL  137.  cites  43  AfT.  26. 

2.  In  appeal  of  murder  the  defendant  pleaded  not  guilty,  and  [  C78  1 
IJJiu  was  joined  thereupon.    Afterwards  the  defendant  waved  it,  and  - 

denmrred  upon  tkt  declaration.  And  the  court  held  clea]:ly  that  fo 
he  might;  for  if  the  declaration  be  not  good,  it  is  in  vain  to  pro- 
ceed to  trial;  yet  it  was  clearly  held,  that  it  is  not  peremptory  to  the 
defendant^  for  if  it  be  adjudged  againil  him  it  is  only  a  refpondeas 
oujler.  Cro.  £.  196.  pi.  13.  ^iich.  32  &  33  Eliz.  B.R.  Hume 
V.  Ogle. 

(Y)     Pleadings.     Replication, 

• 

J  •  T  F   in  appeal  the  defendant  pleads  not  guilty j  prifl  hy  his  hody^  fti^, 

-*-  ai^  tenders  battle^  the  plaintiff  fays  that  he  was  taken  with  Brooke 
the  w^i^^w^*!  judgment  if  againfi  fuch  matter  hejhallbe  received  to  J*y'»^^* 
wage  batflcy  the  mainour  is  not  traveriable,  ,per  Hufley  and  Fair*  that  tte°^ 
fyx  J.  S(  non  ncgatur.    Br.  Traverfe^  per  &c.  pU  273*  cites  22  pbumifF  bf 

£•  4«  10  fucballega. 

put  every  deiendi^nf  ffpi^  hjs  law  ia  appeal  of  robbefyi  [as  this  ctU  tm»  iS  appears  i^  th» 

yeai'  book.3 

ft 
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i.  Appeal  againft  J.  and  A.  viz.  againft  y.  as  fritU^l,  md 
againft  A.  as  acajforyy  and  %  came  and  fatd^  ibat  at  aiuwer  time 
&c.  be  fvas  arraigned  of  tie  fame  felony  and  attainted^  and  fie/wed 
tbe  record  in  certain,  judgment  if  he  £h^  be  at  another  time  pot  to 
ahfwer,  and  the  plaintiff  faidy  that  tbis  appeal  is  of  another  thing 
than  is  comprifed  within  this  record,  and  fo  to  ifltie,  and  A.  was  not 
put  to  anfwer ;  for  the  accefibry  mall  not  be  put  to  anfwer  till  the 
principal  be  put  to  anfwer,  and  the  principal  fhall  not  be  com- 
pelled to  anfwer  twice  to  one  and  the  fame  fdony ;  for  life  ihall 
not  be  twice  in  jeopardy  for  one  and  die  fame  felony,  and  if  tbe 
principal  be  found  guilty  here,  diis'  is  not  peremptory  to  tlie  ac- 
cefibry, but  it  ihall  be  inquired  whether  he  be  guuty  or  noC«  Br« 
Appeal)  pL  89.  cites  9  H.  7.  19, 

(Z)     bifcontihuahce  or  Nohfuit  &c.     T&c  Eficd: 

thereof. 

Appeil  of  r.  T  N  appeal  of  mayhem  the  plaintjiF  was  nonfuited,  and  teiok 
wjir"//#r  another  appeal,  in  which  he  altered  in  the  principals  and 

€iff^mct  acceiTories,  and  it  was  awardbd  tha£  he  Ihall  take  nothing  by  bia 
ispcrcrop-   writ,  but  capiatur.    Br.  Peremptory,  pi.  85.  cites  40  Affi  u 

toi^  contra  * 

it  feeiDS  of  npnfuit  before  appearaiKe.    Br.  Appeal^  pL  1 38*  cites  43  Aff.  39.— —If  plaintiff  m 
appeal  of  m^hein  is  nonfuit  aft^r  appearance  it  is  pereroptoryy  for  the  writ  fays  FeJmct  miilt 
mavit,  and  therefore  the  nonfuh  is  peremptory.    Co,  Litt.  139.  a.  But  zhcrmmfiatimtr^^ 

rfbatta-jf  Appeal  of  wuubem  Ua  of  it,  but  he  ihall  mot  have  trefpafi  after  tmfmit  in  affui  9f  mSUm 
of  the  (ame  bauery ;  note  a  diverfity.    Br.  Appeal,  pi.  138.  cites  43  Aff.  39. 

Nonfuit  in       3.  Two  are  indifted  of  the  death  of  die  hu(band>  the  feme 

S^Ii^rt  brought  appeal  againft  the  one^  who  is  acquitted  by  nm^t  sAer 

4  perenip-  appearance  or  ^otberwife^  flie  ihall  not  have  appeal  againft  the  tAeSi 

tory,  and  nor  no  Other.    Br.  Appeal,  pi.  130.  cites  4.7  Aff.  7. 

fball  not  rt— J  r       jy  -f/  / 

have  other  appeal;  Per  Hull.  Br.  Appeal,  pi.  28.  cites  9  H.  4.  i.  aw  Br.  PerempCory,  pi.  So. 

cites  18  E.  3.  tnd  Fitzh.  Avowry  47.  s  Hawk.  PI.  C.  193, 194.  cap.  23.  S.   119-  fays  it 

ieeros  to  be  certain,  that  a  nonfuit  on  a  bill  of  appeal,  whtf  her  commenced  in  the  comt  of  T^JBL 
or  before  joftices  of  goal  delivery,  or  before  the  flieriff  and  coroners^  or  a  nonfuit  after  dedaradoa 
on  a  writ  of  appeal^  is  a  bar  of  all  other  appeals  of  tbe  iame  kind ;  becaufe  no  fuch  bill  or  declara- 
tion (ball  be  recei\'ed  tiD  the  appellant  have  firik  appeared  in  proper  perfon ;  and  it  fcems  agreed  by 
all  the  books,  that  a  nonfuit  after  fuch  an  appearance  is  peremptory.  Alfo  it  is  hoMrti 
generally  in  fome  books,  that  a  nonfuit  after  appearance  is  a  peremptory  bar  to  tbe  appeUam^ 
without  add'uig  that  he  muft  alfo  have  declared ;  from  whence,  and  aUb  from  the  general  realba 
of  the  thing,  it  may  be  reafonahly  argued,  that  if  it  any  w.iy  appear  on  record  that  the  appeBaot 
who  was  nonfuited  in  a  former  appeal  did  adually  appear  and  profecpte  fvch  appeal,  as  by 
praying  of  procefs  on  it  Bcc,  he  (hall  he  barred  in  any  other  appeal  of  the  fame  kind.  But  it  fcciBS* 
that  the  bare  taking  out  of  a  writ  of  appeal,  and  caufmg  it  to  be  delivered  of  record  torhr,ft|ffif^ 
and  a  udnfiiii  upon  it,  is  no  bar  of  a  sd  appeal,  becanfe  it  docs  not  appear  of  re6ordl»  but  that  fc 
might  be  done  by  a  ftraoger ;  and  notwitbftanding  fome  books  feem  to  hoU  geoeiaIly»  thai  any 
nonfuit  in  appeal  is  peremptory,  yet  it  feems  to  be  in  a  great  meafura  faoM  ac  this  daj^  ttak 
^wh  nonfuit  ought  to  be  after  appearance  in  proper  perfon  of  record. 

*[579] 

^c.  cited        3.  A  HMui  was  found  guilty  upon  aft  indidment  lor  Ac  moraer 

Ra>^92^m  ^^  J-S.  and  immediately  his  wife  brought  an  appeal,  to^Aichtbe 
c^  of  '  defendant  pleaded^  that  after  the  deadi  of  her  ftrft  hufband  Ihe  had 
Annftrong  married  another  at  £.  but  did  not  (hew  his  name,  ^pritich  was  d 
lii^liL  A*V«  /^^*    The  plaintiff  replied,  and  fo  the  matter  depended  a 

year. 


y^r^  and  inoie.    Tbe  pnfimer  and  all  tht  prbdeedmgs  weie  rt*  is  fo  very 
moved  bito  B*  R,  br  certiorari,  and  the  court  deibandinfi;  of  him  ,ftnogetii«t 
what  he  could  £17  why  judgment  /hould  not  be  given  agamft  him  *^^^\o 
upon  his  former  convidion,  he  pleaded  all  the  matter  above,  and  that  the  leait 
Itc  appeal  was  ftill  dependcdie;  but  it  bein^  brought  in  akiother  authorityi 
county  than  where  the  indioment  was  laid,  and  there  being  nt  ^'^'t^^ 
centintunuis  of  the  appeal  entered  afier  tbefaid  foreign  fka  pkaded^  it  is  left 
^bich  was  more  than  a  year  paji^  and  fo  the  record  certified^  !die  wkfte^a^r 
queftion  was,  what  (hould  be  done  ?     And  afterwards  ihtfmewa'$  ^J^^^^ 
Ttonjuitedf  and  fo  the  court  gave  judgment  upon  the  indidment  termiaatkn 
Aat  the  defendant  be  hanged,     I>.  296..  {rf.-^o.  Mich*  la  &  i^rin%  that 
I3Eliz,    Stanley's  cafe.  th^maa 

liinied ;  that  the  court  gave  no  opinion  coneerning  the  fuffidency  of  the  plea^  nor  dote  it  appear 
llow  the  plaintiff  became  nonfutty  for  there  was  not  any  opportunity  for  it,  therefore  it  was  irw 
regular ;  for  tin  plea  was  itfcontimed  by  the  etrtivarii  for  all  removals  of  cauCes  upon  certiorariet 
determine  the  plea,  therefore  thai  cafe  is  no  authority,  but  only  an  hUtory  of  what  was  done,  for 
the  nlan  wa»  well  condemned  and  executed  upon  the  convi^ODy  and  thole  fcTttples  then  madt 
were  very  unneceflary. 

4.  In  ^peal  of  murder  the  defendant  f  leaded  that  anther  Hme  cro.  E. 

tie  was  acquitted  of  the  murder^  but  found  guilty  of  manflaughter\  4^4*  pl-  ^|* 

and  now.  the  great  queftfon  wa$,  whether  the  ^ntifF  in  appeal  ^2  if  ft' 

might  He  nomuited  }    And  adjudged  that  he  might  not|  and  this  Penryn.  vl 

By  reafbn  of  the  precedents  alleged  by  Ae  clerk  of  the  crown.  Corbet,  s. 

Mo.  407.  pi.  546.  Trin.  37  Eliz.  Perin  v.  Corbet,.  ^^^^^  ^^^ 

the  pfaiatiff  would  have  been  nonfuited  was,  becaufe  the  Jeftnddnthad  cmK^rrded\t;itb  him,  and 
the  court  doubted  if  it  might  be  allowed,  k  being  afker  a  general  venfidt,  althoa^h  it  were  in 
tnocber  teciri,  tod  that  it  was  then  pray«d  that  a  retraxit  might  be  entered  thereof/ and  thereof  tho 
court  lil^wife  doubted  whether  it  mi^ht  be,  bat  they  would  advife. 

5.  Ah  infant  Brought  an  appeal  of  murder  hy  bis  guar Jtan ;  at  A^  S.  C.  cite«i 
&y  in  court  it  was  prayed  that  the  guardian  he  not  denHtnded  heca^  fi.'^Mod! 
he  isjickj  and  that  the  court  wodd  give  i  or  2  days  further  for  hil  37^  pafch. 
appearance;  but  per  cur.  this  cannot  be  in  appeal ;  for  tbe  court  i^-  w.  3. 
cannot  make  laws,  and  thereupon  the  plaintiiF  being  demanded  and  *^o^*  J*^ 
hot  appearing,*  [the  defendant  was difchargtd.]  Lat.  173.  Hill.  Towier^ 
%  Car.  Anon,  s.  c.  cited 

,  .    by  Holt 

Ch.  J.  but  roifprinted  (as  178}  in  S.  C.  Ld.  Rayoi.  Rep.  5^6. 

'    I*  [580  J 

6.  Where  an  appeal  i^  brought  againjl  2,  and  oite  of  them  has  tf  t  m.  ^^^  1 
charter  oi pardon^  and  ht/hei  a  fci.fa.  againft  the  appellant  who  ft  in.fl.  li. 
funtimned  and  nuxkes  default^  which  is  recorded,  this  mall  difchai^e  ^^^^:  *'• 
nim  that  has  the  pardon,  but  not  the  other.    Jenk.  165.  pL  18.        ^  ^ 

lu  an 
appeal  of  murder  the  defendant  is  outlawed  and  has  a  charter  of  pardon,  the  appellee  (bali  have  a 
Jeir$  f^iMt  againft  the  appellant  without  (hewing  any  rele^fe,  for  the  appellant  fliall  not  have 
execution  if  he  does  not  pray  it  in  perfun ;  by  attorney  will  not  ferve;  upon  this  fcire  faci:^  the 
appellant  being  fummoned  makes  default,  which  default  is  recorded,  the  appellee  ftiall  have  his 
pardon  aUowed,  and  (ball  be  difcharged,  and  the  appellant  cannot  pray  execution  at  another 
(ime ;  by  the  judges  of  both  benches.    Jenk.  165.  pi.  18.  cites  a  R.  3.  38. 

7. .  The  wife  brought  an  appeal  of  murder  of  her  huftand  againft 

.the  Earl  of  S.  and  others,  and  it  was   agreed  in  this  cafe,  that 

a  nonfuit  of  the   appellant  after  appearance  in  proper  perfon^   is 

peremptory,  but  not  fo  betore  appearance  in  proper  perfonj  but 

U  u  4  Kel  jrngc 


Stt> 


apiicai^ 


Kelynge  feijeant  infifted,  that  there  was  no  difference,  becauie  die 

appeanmce  of  the  appellant  is  never  entered  on  record,  for  he  ought 

always  to  be  ready  in  propria  perfona,  and  is  demandabk  erery 

day,  and  fhall  be  nonfuited  upon  non-appearance,  and  therefore 

prayed  that  the  lady  Grey  might  be  demanded,  but  the  court,  bj 

reafon  of  the  peremptorinefe  thereof,  would  advife*    Sid.  32.  pL 

X I .  Hill.  1 3  &  14  Car.  2.  B*  R.  Lady  Grey  v.  Ld.  Southeflce  ic  aL 

pnn^*  8.  An  appeal  before  appearance  was  difeentintud  and  the  next 

cap.  ij.'s?*  term,  the  defendant  being  in  court  prayed  to  be  diicharged,  the 

130  fays  he  appeal  being  difcontinuea;  h\xt  fii^  court  gave  a  day  U  bring  in  tbt 

cannot  iind  roll^Yi^n  it  was  prayed  that  they  misht  proceed  againft  him  in 

ivhere  ad^   cujiod,  marefchalli  by  bill^  which  was  allowed,  and  t&  appeal  was 

jodged  that  arraigned;  and  the  court  ordered  a  roll  to  be  made,  and  a  caay  of 

the  difoon-  it  to  be  delivered,  and  gave  the  defendant  day  to  plead*    Sicin. 

^^^^  634.  pi.  3.  Hill.  7  W.  3.  B.  R.  Reynolds  v.  Keyning. 

mfdA  a  bar  pf  another ;  but  fuppofing  the  law  to  be  fo,  yet  furely  it  is  to  ba  of  lucb  a  diibonti* 
nuance  only  as  happens  after  the  appearance  of  the  appellant. 

Ts.  Mod.         9*  If  the  plailitlfF  be  not  prefent,  he  may  be  demanded  and  n^n- 

tTsStw^  y«//^rfi  but  fuch  nonfuit  is  not  peremptory,  becaufe  befbr«  appearance 

ji«us,  s  c.     I  Salk.  64.  Pafirh.  4  Ann.  B.  R.  LK>der*s  cafe. 

10.  An  appeal  was  brought  by  the  wife  for  the  wturdir  of  her 
hufi>and,  and  upon .  a  demurrer,  exception  was  that  there  was  a 
difconttnuance ;  for,  in  the  exigent  the  words  de  mrtg  vififiu  uadt 
€um  appellate  wen  omitted,  and  therefore  it  did  not  appear  that  this 
•  exigent  was  fued  out  in  this  aSion.  It  was  anfwered>  that  this 
was  an  exigent  fued  out  between  the  £une  parties  toat  the  capiat 
was,  and  that  there  is  no  variance  between  die  capias  and  die 
exigent,  though  there  is  fomething  more  contained  in  the  capias 
than  what  is  in  the  exigenti  and  upon  prayer  of  oyer  of  mdhe 
proce(s  in  this  a^on,  this  exigent  was  recited,  and  thereby  ad- 
mitted to  be  the  exigent  in  this  fuit.  It  was  argued  diat  this  J^ 
continuance,  if  it  was  one,  was  aided  by  appearance ;  and  that  th^ 
.  difference  taken,  that  appearance  and  pleading-over  does  aid  a 
difcontinuance,  but  not  appearance  and  demurrer,  was  not  hw. 
Adjornatur.  10  Mod,  86.  rafch.  11  Amu  B.  R.  Widdrlngton  v. 
Charlton. 

f  t$I  1       II*  If  appeal  be  brdueht  againft  diverfe,  a  retraxit  ast^omls 

If  rtie  ap-    ^^  ^^^  ^^^  ^^^  odiers.  :  Hale's  PI.  C.  190. 

pellant  be  barred  by  n  retraxit  as  to*  one,  yet  he  may  continue  hts  fuit  ag^nft  the  reft,  becanfe  be 
is  to  have  a  feveral  execution  againft  tvtcy  one  of  them ;  yet  in  an  appeal  againft  divers* 
whether  they  plead  i\\t  farAe  or  reveralifToeSy  it  has  been  adj\idged  that  a  nonfuit  againft  one,  Jt 
the  trial  of  any  one  of  the  iifnes,  is  a  nonfuit  to  all ;  of  which  this  Teems  to  be  the  beft  reafon,  that 
fuch  a  nonfuit  operates  in  nature,  as  a  releafe  of  the  whole ;  bnt  whether  the  difcottioaMice  of  aft 
appeal,  as  to  one  appellee,  ftiall  have  the  like  conftmdUon  as  to  ally  may  deftrre  la  b« 
fidered.    a  Hawk.  PL  C  196.  cap.  X3.  S.  134. 


(A.  a)   It 
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(A.  a)     In  what  Cafes  an  Attorney  may  be  made. 

!•  A  PPEAL  by  a  feme^  gro/ly  tnfeiniy  of  the  death  of  her  Br.nnor« 

•^  hufband,  and  the  defendant  was  attainted  at  the  fuit  of  ncy»  pi«  ?*• 
the  feme,  and  the   appearance  cf  the  feme  recorded  for   all  the  !Iijc,^^ 
tirm\  and  yet  by  the  beft  opinion  ihe  cannot  pray  the  judgment  and  137.  pi.9i« 
execution  by  her  counfel^  but  in  proper  perfon,  by  which  one  ofthi,  S.C.&S.P. 
judges  rid  to  her  to  iflingtonj  to  fie  whether  flie  was  alive,  and  ifjhe  ^^^' 
foould  pray  execution^  and  flie  prayed  it,  by  which  judgment  was 
given  dsat  he  ihould  be  hanged ;  for  this  auflion  (hall  be  fued  in 
proper  perfon,  and  likewife  judgment  ihall  be  demanded  in  proper 
peribn;  and  after  the  judgment  the  execution  cannot  be  prayed 
by  attorney,  but  in  perfon ;  and  appeal  of  maihem  fhall  be  in  per* 
fon,  and  fo  fee  that  aU  appeals  ihall  be  inperfon^  aod  not  by  attorney. 
Br*  Appeal,  pi.  1x2.  cites  21  £.  4.  72.  73. 
.    2.  3  H.  7«  cap.  u  parag.  19.  Enads,  that  the  appellant  in  any 
afpeaj  ofmurderj  or  death  ef  a  maa,  where  battail^  by  the  courfe  ijf^ 
the  common  law  lies  notj  may  make  their  attornieSy  and  appear  in  toe 
fame  in  thefaid  apipealiy  after  they^  are  commenced^  to  the  end  of  the 
fuit  and. execution  ofthefam^. 

J.  In  an  appeal  of  maihem  the  plaintiff  appeared  by  attorney, 
declared  againft  the  defendant*  The  defendant  prayed  that 
the  plaintiff  might  be  demanded  i  for  that  he  could  not  appear  by 
attorney,  and  if  the  plaintiff  appeared  not,  that  he  might  be  non- 
iiiitedi  M^ft  v^ich  the  4:ounfel  of-  the  plaintiff.obje£ted,  that  the 
plaintiff  m  an  app^  of  maihem  mighv  appear  by  attorneys  for  that 
it  might  be  that  he  was  fo  wounded  as  he  could  not  appear^  and  for 
authority  cited  the  book  m  21  H*  7*  But  it  was  anfwered,  and 
retblved  per  tot.  Cur*  That  the  [daintiff  .CQuld*  no^  appear  by. 
attorney ;  for  the  defendant  may  demand  oyer  of  the  maihem  &c 
which  fhall  be  peremptory  to  him,  being  a  trial  of  the  maihem, 
which  is  a  tri^l  which  the  law  gives  him ;  and  albeit  it  may  be 
hard  and  difficult  in  fome  particular  cafe^  in  refpe^t  of  the 
grievoufnefs  of  the  maihem,  for  the  plaintiff  to  appear  in  peribn; 
as  it  was  in  16  H.  5*  where  the  maiihem  was  heinous,  the  legs  ck 
the  plaintiff  being  broke  over  a  dire(hold,  yet  that  muft  not 
change  the  law,  nor  take  from  the  defendant  his  juft  defence  and 
trial ;  for  fo,  upon  the  like  furmife,  the  defendant  might  be  barred 
thereof  in  all  cafes.  And  Wray  Ch.  J.  faid  that  &e  record  of 
Ca WORTHS  Case  had  been  feen,  and  tiiat  it  was  againft  the  re-  . 
t>ort,  and  thereupon  the  plaintift  was  called,  and  by  the  rule  of 
the  court  was  nonfuit;  and  Ld.  Coke  fays  be  was  of  counfel  in 
this  cafe,  which  he  has  the  rather  reported  more  at  large,  for  that 
IK)  man  (hould  be  deceived  by  the  faid  report,  21  H.  7.  2  Inft* 
313.  cites  Mich.  25  &  26  Eliz.  B«  R.  Hudfon  v.  Marwood. 

4.  In  appeal  of  murder  brought  by  the  widow  againft  the  de-  Skin.  48. 
fendant,  and- aoomer  who  did  not  appear,  upon  thetreturn  of  the  P*' '»  s.  c. 
IVrit  the'  a^ellee  appeared,  and  it  was  moved  to  admit  the  ap.  xj^JZi^^'^ 

%  pellant 


tctths  pdlant  to  profecute  by  attornev,  and  a  warrant  of  attorney  under 
mm!^^  her  hand  and  feal  was  produced,  and  acknowledged  by  her  in  pe^ 
In  murder  fon,  (for  odier wife  it  muft  have  been  proved  bvwitnefles)  aild 
aught  be  ihe  was  admitted  accordingly,  and  the  warrant  filed*  2  Jo>  axOt 
JJfo&e    Trin.  34  Car.  2.  B.  R»  Warren  V.  Verdon. 

was;  but  her  attorney  appearing  for  her»  it  was  held  foflideoty  the  appeal  bebg  tscDusht  by  a 
erooian.    la  Mod.  65.  Mich.  6  W.  &  M.  Sutton  v«  Sparrow. 


1  Salk.  6a.  ^,  L,  beins  indited  of  murder  was  cortvi^ed  tf  manjktughur^ 
pw  cw.  ^^  frayed  hts  clergy  by  a  friend  not  being  in  court  bimfe^i  and 
mry  ap-     after  at  the  fame  aflifes  an  appeal  was  hdged  by  the  broCner  and 


?"^/*^  -I  ^^'^  ^^  ^^®  party  flain,  and  the  cowui^ion  and  appeal  were  removed 
^  *^T^  by  certidrariy  and  die  party  by  habeas  corpus ;  and  at  the  return  cf 
^mayiTfro^  the  certiorari  it  was  moved  by  the  appellant  that  be  might  fie  d 
Jkmul^  letter  of  attorney y  in  which  cafe  the  court  would  not  make  any  rule^ 
^^^'  but  laid  that  they  mieht  file  it  at  their  peril ;  yet  infmuatcd  that 
!2L^of  they  could  not  file  a  letter  of  attorney  by  the  flat,  of  Hen.  7.  tOi 
imnmlfusi  after  appearance;  and  they  admitted  dearly  that  in  maihem  they 
^'b/^^/i  ^^^^^  ^^^  make  an  attorney;  and  the  court  (aid  that  if  he  filed  a 
wmmmXi  ^^tter  of  attomey,  and  the  law  reqtured  an  appearance  in  pcrfoni 
perfon,  and  the  appeal  would  be  difcontinued.  Skin.  670*  pi.  9.  Midi.  8  W;. 
^''t^lit     3'  ^"  ^'  Annfttcflng  v.  Litfe.      . 

But  where  there  is  no  wager  of  battail  it  may  be  profeeuted  fcy  attomeyy  for  which  there  muft 
be  a  fpecial  iHrrant  of  attorney  filed  1  and  it  the  plaintiff  at>p«ar5  by  atnmeyi  where  he  oosbt 
not  Uc  this  is  a  difcbntinuwce.  C6mb.  41 1. 8.  C.  The  cout  doubled  whether  be  miflt 

be  admitted  to  appear  acc.>y  attorney*  becanfe  it  muft  ^ptu  to  them  that  the  iodiAfiittt  mH 
§or  the  iime  omnce*  where  battail  liea  not  by  the  Itat.  H.  7. 

6.  The  apnellee  afiei:  his  iu^^iilttiil  itAjJla  for  tbi  dtmagis  }Sff 
attorney.    2  Hawk.  PK  C.  203.  cap.  I3.  &.  149. 

« 

(B.  i)    Pledged  w  Baili.    In  what  Cafes  ihey  tcaf 

or  inuil  be  found. 

• 

I.  hp  HE  defendimt  was  nH  let  to  hail  in  appeal  of  maibesn^ M 
^    more  than  iii  ^pft^X  of  murder  or  robbery,  hecat^e  the 

Wibeih  vfas  heinous ;  for  the  thighs  were  broke  upon  a  tfarelhoid« 

Br.  Appeal,  pi.  86.  dtes  6  H.  7.  i. 
ft  Show.  2.  In  an  appeal  of  felony  againft  the  defendant  then  in  fguA  in 

159*  pi-  -  the  county  where  the  appeal  was  brought,  the  plaintiff  declaredf 
km^v^o^r  ^^  ^^  appelke  imparled,  and  afterwards  was  hailed^  Afterwards 
bonie^  s.  C.  the  record  was  removed  by  certiorari  into  B.  IL  where  the  forties 
It  was  appeared  in  perfony  and  upon  oyer  of  the  record  of  appeal  the 
^Ud^es^  i^iM&iif^  ifhparied  to  another  day,  arid  tifen  demurred  to  the  bill  cl 
might  be  appeal,  hecat^e  the  plaintiff  non  invenit  plegios  ad  prrfMUssdum 
put  in  any  appdlum,  and  pleaded  over  to  the  felony  act  guilt^*  The  ap- 
T^^Lj^^J^f*  pellant  joined  in  demurrer,  and  refolved  that  pledges  wight  he 
and  held  '  found  at  any  time  before  jut^menty  and  thereupon  the  plaintiff  found 
that  in  pledges,  and  iffiie  was  taken-  upon  not  guilty,  %  Jo«  IS4«  Pafi:fa« 
*icT**        33.  Car.  2.  B.  R.  Blcnkarne  v.  Oiborn, 

egght  to  be  found  before  any  anfwer  by  the  appellee. 

3.  Ap- 


3.  Appc^ce  of  iirarder  pcajed  to  be  adautfed  te  bad!,  which  Oe 
court  faid  tbey  could  do  oni/jlue  joimdj  demurrer^  or  curia  aivifare 
vult^  if  he  could  find  d^fnfficina  bail  who  would  be  kmitd  Mf  f9r 
h9df\  but  tfaofe  he  offered  not  beingr  approved  of,  he  was  remanded 
to  the  Marfhalfea.  ii  Mod.  2io.  217.  Pafch*  8  Ann*  Smith  r* 
Bowen* 


(C.  a)     Vcrdid.    What  the  Jury  muft  or  may 

find. 

I.  A  PPE AL  of  murder  of  the  death  of  his  brother.    The  dcferi-  ^'^^  if  *• 
-^  dant  ^eaded  not  guilty^  and  found  not  guilty;  and  per  cur.  jjfdi^^^ 
becaufe  the  defendant  was  inai£led  before  the  coroner^  therefore  they  for$  tUfi§m 
0ught  to  find  who  killed  the  man,    Br.  Appeal,  pi.  42.  cites  14  rifwjuftUa 

**•  /•  ^*  Br.  appeal^ 

pi.  4a.  cites  14  H.  7.  s* 

2.  Where  die  jury  acquit  the  defendant  upon  in^Shmnt  btfon  ?«  «poii 
the  coroner^  they  ought  to  find  who  killed  the  man^  and  there  they  Jjff^ 
may  iav  that  the  fame  defendant  killed  him  fe  defendendo.    Br.  ju/tit$Sf  \t 
Appeal,  pi.  122.  cites  37  H.  8.  ^"ffices  to 

only,  without  more.    Ibid* 

3.  Appeal  of  murder ;  the  defendant  pleaded  not  guilty,  and  being  4  R«P«  45» 
arraigned  by  a  fubftantial  jury  of  Middlefex,  the  evidence  was  JdoVwtoS* 
pregnant  that  he  was  guilty  ofmanjlaughter^  but  for  the  murder  was  ferve  S.  P. 
doubtful ;  the  jury y^tf/u/  he  was  not  guilty  of  murder^  and  being  de^  -^HaU** 
manded  if  he  was  guilty  of  manflaughtery  they  anfwered  they  had  ^^T'  ^* 
nothing  to  do  tp  enquire  of  it;  and  upon  this  the  court  being  in  doubt  cap.  36. 
ient  Fenner  J.  to  C.  S.  to  know  their  opinion,  who  conceived,  cites  s.  c« 
that  by  the  law  the  jury  are  not  compellable  to  enquire  of  the  man-  J[j^^ 
ilaughter  and  thereupon  they  gave  their  verdid  as  before,  and  coi^inglf 
the  prifoner  was  difcharged.     Cro.  E.  276.  pL  5.  Pafch.  34  Elia.  [bnc  the  S4 
Wroth  V.  Wigs.  ^l^ 

^  Or  rather  taken  for  granted/']  and  fays  that  thongh  upon  an  indichnent  of  murder>  if  the  partf 
appears  to  he  guilty  of  manilaughter  the  jury  ought  not  to  acquit  him  generaUy»  hot  find  hint 
guilty  of  manilaughter;  yet  in  an  appeal  of  murder,  though  they  mayi  if  they  pleafe^  find  him 
guilty  of  manflaughteri  if  the  fadi  be  fuch*  yet  they  may  find  generally  that  he  19  Hoc  fwityt 
becaufe  it  is  the  fuit  of  the  party»  and  he  ihould  lay  his  cafe  according  to  the  truth.  And  with 
this  agrees  Hill.  38  £liz.  B.  R.  Penryu  and  Corbet's  cafe,  and  Blount's  Cafe ;  but  Cxfs  it  was 
held  Pafch.  2  Car.  i.  in  Bass  ace's  Case,  that  they  may  not  in  fach  cafe  find  a  general  verdi^ 
of  not  guilty,  but  muft  find  him  guilty  of  manilaoghter,  becaufe  included  in  maimer  as  well  m 
cafe  of  aQ  appeal  as  in  cafe  of  an  indi^ment.    And  fo  it  feems  the  law  is. 


(D.  a)     Judgment  of  Damages,  In  what  Cafes  by 
the  Statute  of  Wcftminftcr  2.  cap.  i2« 

1.  Wejlm.  2.  13  JS.  TpOrafmuch  as  many  through  malice  intending  t9 

1.  cap,  12.       '^    grieve  other s-^  do  procure  falfe  appeals  to  he 

made  ef  homicides  and  other  felonies^  appellors  having-  nothing  tofatisfy 

tha 


*  584  anpeaL' 

the  Kuig  for  ihm  falf$  etfpeal^  nor  U  the  fartiet  fiffeAi  fir 
damages* 
B7  the  %  2.  Damages  in  appeal  of  fdony  are  always  om  the  tart  9f  tht 

^^f  it  difindanty  to  be  recovered  by  him  upon  his  acquittal,  ana  fuch 
appearethy  recoveiy  is  given  to  him  hy  the  common  laeujy  a3  appears  Midi.  48 
^tt^*  E.  3.  20.  and  by  the  recital  of  diis  flatute  of  W.  2.  cap  12.  for 
t  ike£^«!L»f  common  law  and  common  reafon  wills,  that  when  one  has  fuftained 
hwii  duly  a  trial  whereby  his  lands,  goods,  life,  and  good  fame,  have  been  in 
m^Mtudy  jeopardy  undefervedly,  or  without  odfer  foundation  thaa  the  tiuli- 
c^ltuida-'  tious  accuiadon  of  another,  and  he  is  found  verus  &  fidelis  homo, 
majrts^hMSL  and  duly  acquitted  of  that  whereof  he  is  appealed,  he  ihould  have 
cbac  is  to  be  amends  againft  his  falfe  accuier ;  and  if  his  accufqr  be  not  fu^cicnt, 
?*fl  w^r^  then  agamft  fuch  as  procured  or  abetted  die  profecution;  bat 
mfpiracy,  becaufe  the  damages  to  be  recovered  againft  the  pnxmrers  qt 
wherein  he  abettors  were  to  be  recovered  bj  original  writ^  viz.  rfconf^rxj  and 
©©▼e»*da!"  ^'  otherCoifiy  which  was  not  fo  fpeedy  redrels  as  the  great  malice 
mages  for  or  badnefs  of  the  offence  required,  thtsftatute  was  made  to  make  h 
fatisfaakm    more  fpeedf.     St.  P.  C.  167.  b.  cap.  11. 

in  regard  /  . 

of  the  infamyy  iq9prifonmeBt»'  and  vexation  done  to  htiii»  and  further  tl^aC .  tbe  pm^ks 
iwviBU  Jbould  be  fud  to  |be  king.  m4  impnfsntdy  which  Ld.  Coke  fays  be  bad  read  tp  h>ve 
began  in  this  foft  befor*  the  nign  of  IK  u  Tbey  -jjbii.b  plotted  OV  Compa(fed  the  dtath  of  a  mam  m^t 
fwtttxt  •/*  liwfby  briimng  offaifi  afpeaity  or  preferring  untrue  indi^ments  agaioft  the  iDnooaot  of 
Iriony,  who  being  duly  acquitted^  boch  the  appellant  and  ^  abetters  w^rt  f  fif'r  d$ati^  Mn 
^n^  k.  I.  by  authority  of  parliaroent  did  mitigate  the  feverity  of  this  ancient  law  (left  nien  fhoold 
be  deferred  and  afraid  to  aOCufe)  and  did  ordain  that  if  the  delinfttentt  tverc  emviSed  at  ibefimi  tftbe 
forty  ^  they  fhmld  makefdiiifSioii,  and  be  fined  and  imf>rij9medi  but  if  they  were  conviAed  by  jndg- 
jAent  or  thefidt  of  tht  kug,  (whom  they  pretended  to  intide  to  the  forfeiture)  ^lemfhrnldiff  tht 
frcfduntfthe  law ;  they  ihould  be  to  infamous  as  never  to  be  any  witocfs,  or  to  be  of  any  jury ;  that 
they  fhodld  mever  tome  in  or  ncxr  the  king^s  court,  but  make  their  attentieSf  that  tbey,  thetr  tnrrri  and 
their  thildrtnfheajd  be  cafi  tut  of  tbar  hotfcSy  and  their  Loufrs  pro/hre^td,  their  trees  eraSctttd  and  ful^ 
vertedy  their -oMMlMvf  pietfhid  up  and  waJUd,  every  tiling  to  be  deftroyod  vhkb  noorilbed  or 
eomfbrted  them  in  refpe^  of  the  villainy  and  ibame  done  to  the  delinquent,  all  againft  natunB  and 
<inkr>  for  that  the  delinquent  fought  the  blood  of  the  innocent  under  pretext  and  colour  of 
law ;  and  this  in  latter  books  »  eeUied,  a  villainous  judpmnt;  all  which  in  cafe  of  oonfpiracy,  le- 
nain  a  conftant  law  to  this  day.  But  this  adt  doth  give  the  party  a  fpeedier  remedy  fior  bis  iatis- 
Cadiqa  than  he  b^  before,  as  h^f^ter  (hall  appear,    a  Inlt  fid^» 

•  ^^ \^  2*  By  the  words  (through  malice)  if  die  defendant  be  to  recover 
i^^^t^  ^l^oiagesy  it  muft  be'  for  that  the  appeal  is  founded  more  00  maEce 
SbC&s.p.  than  good  matter,  and  therefore  if  the  defendant  vfas  indited  of  tie 
according-  felony^  whereof  the  appeal  is  fued  before  tbejuit  of  the  appeal^  though 
jBcordingf *  ^^^  defendant  be  after  acquitted  ^ereof,  yet  he  fhall  never  recover 
ly,  nor  ihall  damages  ^  for  it  (hall  be  intended  that  the  )iidi<9ment  and  not  malice 
be  have  induced  him  to  bring  the  appeal.  St.  P.  C*  168.  b.  (B)  cites 
»?Kh  Fitzh.'Corone  178. »  22  Ait  [39]  an^  Mich,  40  E.  3,  28, 

cafe  the  jury  IhaU  not  inquire  of  the  abettors.  Br.  Appeal  4.  cites  33  H.  6.  i. ».  lays  it  waa 
granted  there  per  cur*  arg*  S.  P.  Br.  appeal,  pL  147.  cites  34  H.*6.  by  Billing  and  tot^ 

cur*  and  fays  the  reafon  is  becaufe  he  is  indidted^  ■  S.  P.  but  where  he  is  ivdi^ed  as  p'tma* 

fed,  and  appciled  as  atteffory^  or  «  eorttra,  there  the  defendant  (ball  have  damages.  Cvttra  tehfrg  rhe 
ineK^msnt  and,  affeal- agree;  for  indiftment  is  fufHcient  caufe  to  bring  the  appo^S  quod  noca. 
Br.  appeal  pi.  6.  cites  40  £.  3.  4i#— — S.  P.  ibid.  pi.  75.  cites  40  AfT.  18.  where  the  wA?m«i  a 
hefort  the  appeal^  but  eorjra  if  after  the  appe<iL^~^^^,  P.  ibid.  pi.  58.  cites  %z  Aff.  39.  ■ 

ft  Inft.  380.  S.  P.  that  it  fhall  not  be  underftood  to  be  commenced  per  roalitiam,  becaufe  the 
plaintiff  had  afcuudnti^n  to  build  upfm,  viz.  an  indiAment  by  the  oath  of  ra  or  more  men,  fo  as  it 
fhall  be  prefuoied  that  the  pbintifF  'was  movedt  to  his  appeal  by  the  indidlment,  ft  noo  per 
malitiam;  for  in  thofe  day;  (as.  yet  it  ought  to  be)  indidlroents  uken  in  rhe  abfence  of  the  puty 
were  formed  upon  plain  and  direct  proof,  and  not  upon  probabilities  or  inferences.    Bmt  if  the 


dppeaf*  t  sH 

ifuBAmeia  he  hfujfidejit,  then  it  is  in  judgment  cif  latr  as  no  iDdi^faneBt,  and  then  the  appeal  mxf 
nocwkhftanding  be  commenced  per  malitiamy  St  fic  in  firoilibuSy  or  if  it  be  a  good  intUkmenff  and 
JmnH  afitr  th»  itp^l  cammemced,  yet  may  the  appeal  be  commenced  per  malitiaoi. 

Sooh  after  the  making  of  this  ftatutej  the  %jife  ami  bar  td  Imfiand  hrmgbt  an  appudfor  the  dtath 
9fber  former  b^Jhandf  whereas  it  would  not  lie  by  reafon  of  her  nuirriage»  fo  that  the  bringing  tho 
appeal  was  rather  folly  than  fal(ity>  and  therefore  ex  gratia  curiae  ibe  was  ordered  to  pnfoo  for 
15  days,  and  then  to  make  a  fine  to  the  king.    1  Inft.  584.  ci:es  Mich.  34  £.  i. 

4*  Contra  if  he  be  not  indi^fid  till  after  the  appeal  ewmuncedy  <>f  T  c8  C  1 
if  there  be  fuch  variance  between  the  appeal  ana  indUhnent  that  the  i^^pefi 
acquittal  of  him  on  the  one  is  not  an  acquittal  of  him  upon  the  the  defend- 
other,  as  if  he  be  indited  as  principal  and  appealed  as  acceflbiy,  or  ^^^ "  ^c- 
e  contra.    But  if  the  variance  be  not  in  a  matter  effubftance  it  is  ^JJI^(S't^jJ5j 
otherwife.    St.  P.  C.  168.  b.  (B)  cites  Mich.  14  H.  7.2.    For  icbein- 
fuch  variance  (hall  not  prejudice  fo  far,  but  that  the  acquittal  upon  quiredoftht 
the  one  fhall  be  an  acquittal  alfo  upon  the  other.  anJhe'was 

.im&^edof  ibe  fame  felony  before  tbe  apfeed^  but  there  was  a  variance  between  the  inSSmeiU  and  tbe  affeat^ 
and  yet  becaufe  he  was  indicled,  and  therefore  it  a/speared  tbat  the  appeal  was  notfuedfar  malice^  it  was 
not  inquired  ;  for.the  plaintitf  cannot  recover  daroageSi  Br.  Appeal,  pi.  43.  cites  14.  H*  ^^  a.«-^> 
■  Br.  Damages,  pi.  So.  cites  S.  C. 

5*  Appeal  of  robbery  the  defendant  was  acquitted  and  faid  that  ^^  ^^  *P* 
the  plaintiff' is  not  ftiffictent  t9  render  damages^  and  prayed  that  it  be  ^l^^^^ 
inquired  rfthe  abettors*  Row  iaid  this  ought  not  to  I>e,  and  fhew-  agoodinia- 
ed  a  paper  by  which  the  defendant  was  indided  of  the  fame  felony.  »>»#  and  the 
But  becaufe  it  was  only  paper,  and  did  not  contain  what  day  and  j|^"^"twd  it* 
year,  the  indictment  was  taken,  nor  before  whom^  &c.  therefore  the  lbail*not  \m 
jury  was  charged  to  inquire  what  damages  the  defendant  hady  and  then  inquired  of 
whether  the  plaintiff  be  fufficient  to  render  them,  and  if  not  then  to  ^  **^ 
inquire  who  were  the  abettors ;  quod  nota*     Br.  Appeal,  pL  I,  cites  the  india. 

26  Hs  8>  3.  4*  ment  is  fuf- 

ficient caof* 
to  fue  the  appeal.  And  e  contra  upon  infufficient  indi^lpneot.  Br.  Appeal,  pi.  loS.  cites  to 
£•  4*  o. 

6.  If  the  heir  abets  his  mother  to  bring  the  appeal  he  is  out  of  the  The  heir  «r 
danger  of  this  ftatute  though  within  the  words  of  it.  Per  Mounta-  **^'"  *^  ^f 
gue  Ch.  J.  PI.  C.  8«.  b.  HUl.  B  &  7  E.  6.  iht^^tf 

plaintiff  in  the  appeal,  Kt  fic  adjudicator  quod  pater,  mater,  frater,  &c.  non  funt  in  cafuhujus  Ha* 
cuti  ratione  propinquitatis  ibnguintSy  He  ad  eos  |)ertinetpraedi6lam  mortem  ulctfci,  Ro  v  land's  caie» 
and  cannot  be  faid  to  be  per  raalitiam.  2  Inl^  384*  a  Hawk.  PJ.  C.  299.  cap.  23.  f.  1389  (ays 
chat  feme  feero  lo  have  gone  fo  far  as  to  hold,  that  the  heir  who  abets  liis  mother  in  bringing  an 
appeal  foi-the  death  of  his  father  can  be  in  no  cafe  within  the  ftatute  by  reafon  of  fuch  abetment  \ 
becaufe  nature  and  duty  oblige  him  in  fuch  a  cafe  to  abet  his  mother.  '  But  this  reafoning,  ftridU/ 
examined,  feems  to  prove  no  more  than  this,  that  in  fuch  a  cafe  the  heir  (hall  prima  facie  be  in- 
tended to  have  abetted  the  appellant  rather  out  of  duty  than  malice,  and  chat  therefore  he  (haU  noC 
be  taken  to  be  within  the  purview  of  the  ftatute,  without  vevy  ftrong  evidence  of  his  majice.  Buc 
furely  it  cannot  be  denied  that  in  fome  cafes  it  may  be  notorious,  that  an  heir  abets  fuch  an  ap- 
peal, not  out  of  duty  but  malice  1  as  where  he  hirafelf,  without  the  leaft  probable  ground  of  fuf« 
picion,  is  the  firft  promoter  of  the  profecution  ;  or  where  he  caufes  it  to  be  carried  on  by  vitiienc 
or  unfair  methods,  not  for  the  fake  of  juftice  but  oppreflion,  in  which  cafe  it  feems  bacQk.  to  ixf$ 
that  he  is  not  as  well  within  the  meaning  as  letter  of  the  ftatute. 

7.  Note  that  though  by  the  letter  this  word  (Malice)  is  referred  »la(U3S4* 
cnly  to  the  abetters  and  procurers,  yet  the  books  before  cited  underftand  ^^7^  ^^ 
it  tQ  extend  as  well  to  the  appellant  as  to  them,   St.  P.  C.  168.  b.  (C).  JJ^^oni"; 

the  procurors  and  abettors,  by  the  exprefs  words  of  this  a6t  ■  .  In  the  feveral  places  of  this 
ftatute  the  malice  is  exprefily  referred  to  the  procurors  and  abettors  only,  and  in  no  part  to  the 
appellant.  Some  hold,  that  wherever  an  appellee  i&  acquitted  of  an  appeal  of  felony,  he4hall 
ffecover  damages  by  this  ftatute  againft  the  appellant,  except  only  where  he  hath  been  indi&td  of 

the 


5^S  9n)(aj(« 

itejamftbny  hrfnru  Add  it  mnft  be  confeffcd  that  in  the  reports  am!  entries  rdatinf;  to  this  mil* 
lery  damages  feem  generally  of  couife  to  have  been  awarded  againft  the  appellant  m  the  acquittal 
of  the  appellee  in  all  other  cafes^  without  any  finding  that  the  appeal  was  nialtci«us.  Yet  othcn  boldf 
tliat  the  app^ant  is  no  more  within  the  intent  of  the  llatute  than  his  abbettorsy  unlefs  his  appeal 
were  grounded  on  malice.  And  if  it  be  confidered  that  where  the  appellant  is  to  render  d^ 
maget  by  this  ftatute^  he  is  alfo  by  the  exprefs  words  of  it  to  have  a  y«at*s  im^lfoi^Knif  and  u  W 
pwwMJly  rcatfimed  to  the  khi^,  forely  it  cannot  be  imagined  that  the  makers  of  the  Itatute  intended 
ip  any  cafe  to  expofe  him  to  fo  fevere  a  puniibment  for  a  legal  profecution,  which  he  has  reafoo- 
^le  evidence  to  induce  him  to  commence,  though  it  may  not  be  fufficieot  to  induce  a  jury  to  con^ 
Tift  the  defendant.  Neither  do  J^fee  any  reafon  why  the  bringiog^ui  appeal  againft  one,  whobelbn 
hath  been  indiftedy  by  a  fufficientindiAment  of  the  very  fame  crime,  which  is  agreed 

[f  86  1  "^^  '°  ^  within  the  meaning  of  the  fUtute^ihoold  be  the  only  excepted  cafe  ;  ef> 
5  J  pedally  confidering  that  any  other  cafe,  wherein  the  appellant  plainly  appears  to 
proceed  m  a  probable grcmnd  ofJu^icioHf  is  within  the  reafon  given  in  many  books  for 
the  fixvcmr  Ihewn  to  the  appellant,  where  the  appellee  has  been  indited  before,  which  is  this, 
fhat  the  appellant  had  cauft  tmd  evUnue  tofurfnt  the  appeal  and  it  appears  to  the  court  that  it  wai 
ki*  wuTtlffmMitdon  rnaiict.  And  this  9  alio  one  of  the  reafons  given  in  the  books  why  Che  ap« 
yeUant  is  notto  raider  damages  by  the  intent  of  the  itatute^  where  the  appellee  in  appeal  oif  mnr- 
der  is  found  guilty  of  homicide,  ft  defaidcndo  only.  And  as  to  the  general  expreffioos  of  the 
books  abovemenuoned,  in  which  damages  feem  of  courfe  to  be  awarded  agaioft  the  appeUanc^ 
-without  any  inquiry  whether  his  appeal  were  malicious  or  not,  it  may  be  anfwered,  that  the 
Books  fpeak  as  generally  in  relation  to  the  recovery  of  the  damages  againft  the  abetton;  and 
tec  it  feems  plain  from  the  whole  purport  of  Che  ilatute,  that  they  are  not  within  the  purview  oC 
jl^.unl^£i  their  abetment  were  founded  on  malice*     a  liaivLi  ^L  C.  19^.  cap*  23.  f.  138* 

//  is  ordained  that  when  any  being  appealed  of  fekmy  Jwrm^ed  vfme 

him  doth  acquit  himfelfin  the  king's  court  in  due  mannery  either  at  the 

fuit  of  the  appellor y  or  of  our  lord  the  iingj  thejufiices  before  whom  the 

appeal  fhatl  he  beard  and  determnedyJbaUpuniJb  the  appellor  by  a  year's 

in^rifonment. 

Jmd  the  appellors  Jhall  neverthelefs  rejiore  to  the  parties  appealed 

their  damage^  according  to  the  £fcfetton  of  the  juflicesy  having  rejpeS 

to  the  imprifonment  or  arrejhnent  that  the  party  appealed  hath  fufiained 

ly  reafon  of  fuch  appeals^  and  to  the  infamy  that  they  have  incurred  by 

the  imprifonment  or  otherwife^  and  Jhall  neverthelefs  mate  a  grievous 

fine  unto  the  king, 

t  tnft.  3S4.      9.  This  word  (felony)  is  not  only  intended  of  fuch  offences  as 

$.T. accord,  ^^j.^  felonies  at  the  time  of  making  this  ftatute,  but  alfo  of  all 

tbew^s     other  offences  made  felonies  (ince.     St.  P.  C.  168.  b*  (D)  cites 

fHomiddes     Fitzh«  Corone  381.  Hill*  I2.  £.  2*  and  275.  Hill.  22  £.  3. 

OfiA  ether  fe» 

icniisj  Before  this  ftatute  rafe  was  not  felony,  but  is  made  felony  by  ftat.  Weftm.  1.  capw  34. 
dnd  yet  if  the  defendant  in  appeal  of  rape  be  acquitted,  the  abettors  Ihall  be  inquired  if  the  pUiB« 
tiff  is  not  fufficient  to  render  damaget,  which  feems  ftrange,  becaufe  the  ftatute  which  6ys 
(<'  procure  falfe  appeals  to  be  made  of  homicides  and  other  felonies,  Scc."^  feems  to  be  intended 
«f  felonies  then  before,  and  not  of  felonies  made  by  the  fame  ftatute  fweftm.  a.  cap.  34. 1  per 
Staundford  J.  PI.  C.  114.  b.  Trin.  1  Mar.  but  fays  it  is  uken  as  he  has  aid,  but  fays,  that  he  bad 
no^  feen  the  like  conftruAion  of  the  words  in  any  other  cafe  and  efpecially  where  it  is  pwnili  ■■■ 
t  Hawk.  PL  C.  199*  cap.  23^  f.  139*  S.  P.  and  fays  it  has  been  adjudged. 

This  ftatute  tO  The  wofds  (acquit  hinfelfin  due  manner)  mzj  be  tindcrflood 
£^to«f-  ^  ^^^  where  the  defendant  acquits  himfelf  by  battail  as  bv  the 
quittaii  in  "  country.  St.  P*  C.  1 68.  b*  (£)  cites  Fitzh.  uorone,  98.  Pafch* 
detd,  and  to  ^t  £.  3,  but  this  acquittal  by  battail  is  intended  dius,  viz*  where 
W^^-*  the  appellant  being  in  the  feU  confeffes  his  appeal  falfe  ^  forthbis 
quittaisM*  A  l^ind  of  vanqulfhingt  and  is  not  to  be  intended  of  hi9  being  killed 
detdiy  at        in  the  field  \  for  there  by  his  death  die  damages  are  gone  and  loft 

*^l^**^.bv  ^^^  ^^'^^  without  recovery. 

A^^and       ^<*  TbcTC  is  an  acquittal  in  law  as  well  as  an  acquittal  imfaB 

fcr 


SoTifiw$  an  affealiJj  die  t m  tff  principal^  and  die  $thir  as  acce^  \n  that  cafe' 
yiry,  and  the  principal  is  acquittedj  the  acceflbry  fhall  recover  his  when  the 
damages  againft  the  appellant  if  die  inqueft  diat  tried  the  principal  ^^jS^^ 
were  likewife  charged  upon  the  acceflbry,  notwithftanding  they  Jt^ijbti 
give  no  verdid  as  to  the  accefibry ;  fbr  he  (hall  have  writ  of  con-  in  the  field* 
ipiracy  by  the  common  law;  for  he  put  his  life  in  jeopardy  by  a  ****^^fe| 
meihe.    St.  P.  C.  168.  b.  (F)  169.  a.  cites  HiU.  33  H.  6.  2.         STthat  th« 

12.  But  where  Ae  principal  is  acquitted  the  acci^orj  not  having  appeOce 
appearedj  but  procefs  is  pending  agaloft  him,  it  will  be  otherwife.  ^^I!![^^ 
St.  P.  C.  169*  a.  cites  Fitzb.  Corone  222.  4S  Afll  [but  that  plea  ^alTrecoyer 
cites  41  A(n  24.]  For  in  this  cafe  he  muft  be  exprefsly  acquitted  hisdaroagQi 
by  verdid:,  or  otherwife  he  fhall  neidier  recover  damages  by  this  *^""*^'*? 
Ibtute,  nor  fliall  have  writ  of  confpiracy  by  the  common  law.  ff^  p^? 

tiff  bad  been  ilain,  then  no  judgment  can  be  given  againft  a  dead  perfon.  Acquittals  in  lawf  at  if 
%  be  appealed  of  felony,  the  one  asprincipali  and  the  other  as  acceflbry^  and<both  of  them  plead 
Kot  guiUy»  &c.  and  tne  jiay  does  acfuit  the  principal,  in  this  cafe  by  Uiw  the  ac- 
€e£fory  is  acquitted,  and  mall  recover  damages  ^by  thb  adi  againft  the  appellant,  T  ^Q^  l 
JiBc.  or  may  have  his  writof  confpinicy  at  the  common  bw.  But  if  the  principal  L  5  /  J 
be  acquitted  by  verdict,  procefs  dtpaiSng  a^eanji  tb$  accrjory,  the  acceflbry  (hall  not 
recover  damages  within  this  ftatute  becaufe  no  jury  can  be  returned  to  alTefs  chem.  t  Inft.  385* 
If  OIK  be  appealed  as  accejfory  to  two  princifM/s,  and  one  of  the  principals  Is  acquitted^  the  acceflfory  fliall 
recover  no  damages  until  the  other  principal  be  acquitted,    z  Inft.  385.  .     P.  no.  pi.  io» 

Mich.  2  &  3.  P.  &  M*  and  131.  pi.  7a.  Pafcb.  2  &  3  P.  &  M.  Read  v.  Rochford  &  aL  S.  C  ■ 

a  Hawk.  Pi.  C.  200.  cap.  23.  f.  140.  S.  P.  and  fays  it  feems  dear,  becaufe  it  does  not  appear  by 
any  thing  but  that  he  might  be  acceflbry  to  the  other.  1  ■!  Hawk.  PU  C.  199,  200.  cap.  23* 

i.  140.  fays,  if  2  were  appealed,  the  one  as  principal  and  the  other  as  acceflbry,  and  the  jury  being 
charged  on  the  acceflbry  as  well  as  the  principal,  do  acquit  the  principal ;  it  feems  to  be  agreed, 
that  the  acceflbry  (hall  recover  damages  by  the  intent  of  theftatute,  without  any  exprefs  verdi6t 
concerning  him,  becaufe  he  is  impliedly  acquitted  by  ihe  acquittal  of  the  principal ;  for  it  is  im- 
polfible  that  there  Ihuuld  be  an  acceflbry  where  there  is  no  principal.  And  this  reafon  feems  to 
bold  as  ftrongly  for  tlie  damages,  where  the  acceflbry  does  not  appear  on  the  trial  or  acquittal  of 
the  principal,  becaufe  in  fuch  cafe  the  acquittal  of  the  principal  is  as  much  an  acquittal  of  the  ac- 
ceflbry as  where  be  does  appear  ;  but  it  is  holOen  by  Sir  £dw.  Coke,  that  fuch  an  acceflbry  ihalt 
hot  recover  damages,  becaufe  no  jury  can  be  returned  to  aflefs  them ;  and  Sir  William  Staundford 
feemsto  be  of  opinion,  that  fuch  an  acceflbry  (hall  not  recover,  unlefs  he  be  exprefsly  acquitted  br 
Yerdi^  after  the  acquittal  of  the  principal ;  yet  whether  the  juftices  themfelves  may  not  in  a  cale 
of  this  nature,  if  they  think  proper,  aflefs  the  damages  without  any  jury,  or  elfe  aflefs  them  ,by 
an  tnqueft  of  office,  may  deferve  to  be  confidered  ;  alfo  it  feems  to  be  to  little  purpofe  to  lequire 
an  aAual  acquittal  of  a  perfoa»  where  it  appears  by  the  acquittal  of  another  that  be  could  not  b» 
guilty. 

13,  If  the  difendant  bars  th^  plaintiff  of  his  appeal  he  fliall  not  In  appeal 
recover  damages  unlcfe  it  be  fuch  bar  as  acquits  him  of  the  felony,  ®^*****  ^^^ 
/or  the  whole  ftrefe  of  the  ftatute  is  upon  thofe  words  (acquit  him-  fin,  but  did" 
felf  in  due  manner;)  and  therefore  if  he  pleadf  that  the  appellant  is  a  not  (hew 
baftardt  pr  has  an  elder  brother^  or  Ne  unques  accouple^  ^c.  or  the  ^dth°^"*- 
like,  and  thereby  bars  the  plaintiff,  yet  he  fliall  not  recover  da-  fore  the** 
inages,  for  be  may  be  afterwards  inaided  of  the  fame  felony  and  writ  abated, 
attainted,  notwithftanding  by  thofe  pleas  he  is  difcharged  as  well  ^^  ^^' 
againft  the  king  as  againft  the  party.    St  P.  C.  169.  a,  (A)  For  ^^^v^^to 
luch  pleas  as  do  not  try  the  defendant's  innocence  as  to  the  felony,  tbe  defen- 
intitle  him>  no  more  to  damages  than  if  be  had  pleaded  in  abate-  ^^^  ^^ 
xnent  fuch  plea  as  had  abated  the  appeal,  for  though  fuch  plea  dif-  ^tt^uhi^ 
cfaar]ges  the  appeal  both  teainft  the  Jung  and  the  par^,  yet  it  does  fh^di  u 
pot  difcharge  him  of  the  felony.  ^  ?aS*^f!d' 

,   14.  So  where  the  plaintiff  is  barred  by  a  detnurrer  in  law.    3t  tsLvinld  a 
P.  C.  169.  a.  cites  Fitzh.  Corone  12  Mich.  21  H.  6.  thefuUof 

Jr.  Appeal,  pi  6S.  cites  ay  AO;  15.^— — f  itah.  Coxwm^  pi  apt.  dtes  S.  C.  Ic  S.  P.  by  jSh^. 


3^7  mmi* 

If  the  defenJant  pUaSs  that  thtrels  « tteartr  bar,  and  iflue  thereupon  taken,  and  foood  for  thede* 
fendanty  £#  is  difcbitrgrdoftlfg  a^ion^  but  is  not  acquitted  oftbefchny  within  the  purview  of  this  (U- 
c^te ;  ^  it  is  if  the  defendant  be  di  (charged  by  dtrgy,  he  is  not  acqxiitted  within  the  purview  of  tliis 
llaiute.    2  Inft.  385. 

•  If  the  defendant  w<tftt  hMttlt^  and  the  plaht^ff  Aimurs  upon  it,  and  it  is  a^uJgei agairjl  theplmxnf^ 
the  defendant  is  difcharged  of  the  appeal,  hut  he  is  not  acquitted  until  he  be  acquitted  of  the  faift 
at  the  fuit  of  the  king.  2  Inft.  335.'— *-2  Hawk.  PI.  C.  199.  cap.  23.  f.  140.  fays  it  feems  to  hare 
been  generally  agreed,  that  no  acquittal  is  within  the  intention  of  the  ftatute  nnlefs  it  be  bad  on 
an  appeal,  either  at  the  fuit  of  the  party,  or  of  the.  king  after  a  nonfuit  of  the  pacty,  and  be  of  focd 
a  nature  as  finally  to  bar  all  other  profecutions  for  the  fame  felony,  whether  at  the  fuit  of  thefame 
or  any  other  party,  and  therefore  it  feems  clear,  that  no  damages  Aall  be  recovered  on  the  abate- 
vient  of  an  appeal,  nor  on  the  hare  nonfuit  of  the  appellant,  nor  where  the  appeUanC  is  barred  ei« 
Iher  by  a  demurrer,  or  by  a  plea,  (hewiiig  that  he  is  not  intitled  to  tb^fppeal,  nor  on  any  acquittal 
CO  an  infuilicient  original,  becaufe  in  all  tbeij  cafes  the  appellee  is  liable  to  anotber  profecutioa 
for  the  fame  felony. 

In  appeal,         15,  So  whcre  it  t$  found  by  vexivBt  that  die  defendant  JuDed 

thatOiTdc-  ^^^  fi  defendendoy  or  hy  mifadventure  \  for  this  is  no  acquittal 

iendant  of  the  fefonv,  becaufe  in  fuch  cafe  the  defendant  mnft  piutrhafe 

luiieda  man  a  pardon*    tu  P.  C.  169.  a*  cites  Fitzh.  Conipiracy  14.  ai  A£ 

ktUfcnJendoj    T'ST  1 
lt/hnfl»ot        in 'A 

be  inquired  of  the  abettors,  for  he  did  tU  off ;  qood  nota ;  eomra  ^"htre  it  ae^sdtted  ihai  h*  did  mt 
iiQtbe  a^i  note  a  diverfity;  per  Hill.  J.    Br.  Appeal,  pl.j9.   cites  22  AlT.  77.  This. 

Ihall  not  be  faid  to  be  per  malitiam,  becaufe  he  had  a  ju(t  cau(e ;  for  quod  quifque  ob  tutelam  cor- 
poris fui  fecerit,  jure  id  fecifle  videtur;  ic-fic  de  funilibus.    2  IriA.  384. 

(*•  Q  Q  "I         The  wife  of  G.  brought  an  appeal  of  rm/rdtr  agfdnh  S,  and  5  of  Usjervaats  as  fntci" 
5  J    P^^^i  h  ^'^S  P^^fi''^  aiding  and  aiftiin^  S,  to  commit  the  mucxler,  and  S»  ap^td^ 

acainft  whom  ih/ip/avttiff  deckredwitk  aftmulcum  of  his  5  fervaiitit,  and  S.  pleaded  Ku 
guiftif  and  procrfs  was  continued  ofrainji  the  oiUr  5.  and  by  verdi^  it  Xvisfivnd  that  S.  killtd  C.  n  Hi  ew€ 
deftme^  whereupon  hi  was  acquitted^  and  had  his  pardon  of  grace ;  and  it  was  refulved  by  all  the 
judges  of  England,  that  tbh  acfUttat  of  him  was,  in  law,  an  acfuiftat  of  ibt  other  5  that  were  charged 
as  principals  by  being  prefen',  aiding  and  abetting,  and  S.  could  not  upon  this  ftatute  recover  da- 
mages for  the  caufe  before  remembered,  i  Inft.  3S5.  cites  a  MS«  of  Dier,  Pafch.  ic  EUz.  B.R. 
Cnplefton  ▼.  Stowell."  a  Hawk.  PL  C.  199.  cap*  23.  £.  240.  fays,  that  if  a  perion  appealed 

of  murder  be  found  guilty  of  homicide  by  mifadventure  or  fe  defendendo,  which  will  be  a  bar  o£ 
atiy  other  profecution  for  the  fame  killing,  yet  it  has  been  refolved  that  he  (hall  not  recover  da* 
tnnRcs,  not  only  becaufe  it  appears  that  the  appeal  was  not  gtouodlei^,  but  alio  becaufe  the  ap- 
pellee is  not  totally  acquitted. 

1 6.  So  where  the  defendant  upon  his  arraignment  heiahs  him- 

Je^to  his  clergy y  and  the  cpurt  takes  an  inque/i  of  office  to  inquire  if 

he  be  guilty  or  notj  and  they  find  him  Not  guinyy  yet  he  IhaU  not  re<» 

cover  damages  by  this  acquittaL     St.r.C.  169.  a.  cites  Fitzh. 

Corone  386.  Pafch.  17  E.  2.  For  by  taking  himfelf  to  his  clergy 

he  rather  confefles  the  felony  by  imphcation  than  otherwise  \  hit  if 

be  waved  bis  clergy^  and  put  biti^elfupon  the  inqueft^  and  tbej  bad 

acquitted  bim^  it  would  be  otherwife. 

5-P' «.*"        If .  So  if  the  defendant  has  the  plaintiff's  rekafe^  and  njft  the 

{>aniGrn,and  ^^^f'  pardon^  and  waves  them^  and  pleads  jVot  guilty^  and  puts  hhn- 

fo  if  the     (elf  on  the  country,  and  is  acquitted^  he  (hall  recover  dam^cs,  and 

prinapal      ^t  he  has  done  a  thing  of  record  whereby  he  confefles  the  kiooj 

is^'attai^!  in  "7  implication  j  quaere  j  for  it  was  a  pardon  by  2&  of  parliament 

this  cafe'      doubtlefs  he  could  not  wave  it*    St  P.  C.  i6q.  b»  (A)  cites  HilL 

wnt  of         1 1  H.  4.  39. 

confpiraqr  ^^ 

does  not  lie  for  the  acceflbry,  becaufe  for  any  thing  yet  done  it  ftands  tadifiSerently  whether  itf 

conf piracy  was  falfe  or  true.    St.  P. C.  173.  a.  cites  Hill.  33 H.  6.  a.-i-^a  Hawk«  PLC  ao^ 

cap.  a  3.  f.  J  40.  at  the  end,  cites  S.  C.  accordingly,  becaufe  it  does  not  appear  but  iba&  be  migfct 

have  been  guilty. 

•  Bi^  Ap.        x8.  By  the  words  (in  dxu  manner)  it  is  not  a  fufficicnt  acquittil 


appeal.  588 

if  It  be  erroneoujij  without  due  procefs.     St.  P.  C.  169.  b.  (A)  cites  c'»t«s  s.C.^ 
PaTch.  *  9  H.  5.  2.  where  the  defendant  came  by  exigent  on  which  f^jhe  oru' 
the  (herifF  had  returned  Cepi  corpus^  whereas  he  ought  to  have  re-  ginalis 
turned  Exigi  feci^  and  the  defendant  appeared  on  the  exigent^  and  B^>^d> 
without  taking  advantage  of  the  procefs  pleaded  Not  guilty  to  the  ap-  J|,^^iJfj^pr^. 
p^al,  andfofoundy  and  yet  he  could  not  have  judgment  to  recover  cefs  onx;- 
damages  for  the  reafon  above;  but  Staundford  fays  quaere;  for  turn  arc  ill; 
you  will  find  the  contrary  in  Fitzh.  Corone  444.  Pafch.  19  E.  3.  5.  ^"yiicnfol 
that  error  in  the  procefs  is  not  material  if  none  he  in  the  writ,  de-  ever  any  is 
daration,  or  pleading,  for  the  appellee  is  arraigaed  upon  the  ori-  acquitted 
ginal  and  not  upon  the  mefne  procefs.  an/^ef  ^^' 

his  lift  was  never  in  jntardy  either  by  reafon  of  the  erixjneoiis  procc^'s  or  original,  or  other- 
wife,  thotigh  this  be  within  the  letter  of  the  law,  yet  it  is  out  of  the  meaning,  and  therefore  the 
defendant  in  that  cafe  Ihall  recover  no  damages.  1 1nll.  385,  386.  1  2  H.iwk.  PL  C.  200.  cap. 
23.  f.  14X.  fays,  it  feems  at  this  day,  that  if  a  defendant  ai>pearin5  upon  erroneous  procefs  to  a 
good  appeal  be  acquitted,  he  ihall  recover  damages  by  the  intent  of  the  faid  claufc,  bcc:4ufe  fuch  an 
acquittal  is  a  good  bar  of  any  other  profecuiion  for  the  fame  felony,  and  the  life  of  ttie  appellee 
was  put  in  danger  by  the  appeal.  But  there  were  formerly  Ibme  opinions,  that  the  apj>eUee  in 
fuch  a  cafe  fhouhl  not  recover  damages,  becaufe  his  life  was  not  in  dartgev  at  the  time  of  the  trial, 
for  that  he  might  have  taken  advanlac;e  of  tHe  error  in  rhe  procefs  ;  but  granting  it  to  be  a  good 
nile,  that  the  defendant  Ihall  not  recover  damages  where  his  life  is  not  in  danger  at  the  time  of 
the  trial,  which  yet  1  find  not  confirmed  by  any  authority,  befides  the  Year-Book  of  9  H.  5.  2.  it 
may  be  anfwercd,  that  in  the  cafe  the  quertion  the  defendant's  l.fe  is  in  danger  zi  the  time  of  the 
trialy  becaufe  tlic  error  in  the  l^rocefs  is  falved  by  his  appearance. 

19.  By  the  words  (atthefuitofthe  appeilant\  or  of  our  lord  the  Iftheplain- 
hng)  this  fuit  of  the  king  is  intended  upon  the  appeal^  when  the  ^^^  "*  ^ 
defendant  is  arraigned  thereupon,  after  that  the  appellant  has  declared  ^^^^^^f  ^^4 
upon  his  appeal^  and  is  nonfuited\  for  if  the  defendant  was  acquitted  the  drfm- 
at  the  fuit  of  the  *  king^  upon  an  indiftment  of  the  fame  felony,  ^^^1* ''  '^'- 
yet  he  fliould  not  recover  damages.     St.  P.  C.  i6g,  b.  (B)  \h^Z\tof 

the  king  and  acquitted^  he  Ihall  recover  his  damages  by  this  adl ;  for  the  words  are  (vel  ad  fc^am 
•  uppellantis  vel  domini  regis;)  but  this  fuit  of  the  king  mnft  be  intended  uj^on  iht apptal after  nonuit ; 
for  an  acquittal  upon  an  indictment  is  not  within  this  flatute.  For  dcbito  modo  acquietatus,  fee 
9  H.  5.  2.  that  the  defendant  being  acquitted  by  verdic>,  yet  if  h»s  life  was  never  in  jeopardy  either 
in  the  original  or  procefs,  though  it  be  in  default  of  the  piaintifF  himfelf,  yet  is  he  not  dcbiio  modo 
acquietatus  within  the  ftatute.  2  Infl.  3^5.— ——2  Hawk.  PLC.  199.  cap.  23.  f.  140^  fe%s  it 
is  clear  that  t)]e  appellee  is  intitled  to  his  damages,  where  he  is  acquired  on  an  appeal  at  the  fuit 
of  the  king,  after  a  nonfuit  of  the  plainiilF,  or  where  he  vanquilhcs  the  appellant  in  a  trial  by 
battle.  *  [  589  ] 

V 

20.  And  the  manner  how  he  fliall  recover-  damages  on  acquittal  *  Hawk. 
at  the  king^s  fuitj   varies  fomething  yr<7»/ '  his   recovery  of  them  s."i/,"i?iya 
when  acquitted  at  the  fuit  of  the  party;  for  in  the  firft  cafe  he  ihall  that  wherc- 
not  have  recovery  of  them,  though  he  be  acquitted,  till  he  fues  a  ever  any 

Jiire  facias  againft  the  plaintiff'  to  bring  him  again  into  courts  he  f^^j^a"  qilt-^ 
being  out  of  court  before  by  his  nonfuit  \  but  in  the  2d  cafe  he  (hall  icd  on  an 
have  hisjudgmcnt  without  fuing  other  procefs.     St.  P.  C.  I.69,  b.  appeal  car- 
(C)  cites  Fitzh.  damages  77.  Hill.  40  E.  3.  where  tlie  cafe  was,  f^^f^H^f 
that  the  appellant  took  baron  after  the  nonfuit^  and  yet  the  fcirc  facias  the  party, 
awarded  againft  the  feme  alone.  as  to  be  in- 

titled  to  his 
<]amagcs,  he  (hall  have  judgment  for  them  withont  any  procefs  to  bring  in  the  party  to  anfwer 
to  the  damages,  becaufe  he  is  ftill  in  court ;'  but  where  he  is  fo  acquitted  on  an  appeal  carried 
on  at  the  fuit  of  the  king  after  a  nonfuit  of  the  party,  he  (hall  not  recover  damages  without  si 
fcire  facias  to  bring  in  the  party,  becaufe  he  was  out  of  court  by  the  nonfuit. 

21.  By  ^t  Vfovds  (the  ju/lices  before  whom  the  appeal  Ihall  be  St.  p.c. 
VoL^n.  .  Xx  heard  i5^b.(D.) 
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S.  P.  ac-  heard  and  determined^  Jhall  punijh  the  appellor  (^c.)  cannot  be  un<)ef* 

and^^dtes '  flood  juftices  of  nifi  prius ;  and  yet  by  14  H.  6.  cap.   j,   ihey  arc 

S.  c,  empowered  to  give  judgment  in  treafon  and  feloay  tried   before 

JftbeDe-  them,  and  this  lis  weU  where  the  defendant  is  acquitted  asijvhere 

an"a^"e.ir  ^^  ^^  attainted;    but  yet  they  are  not  the  juftices  intended  hy  this 

he  trie^i  be  ftatute,  inafmuch  as  the  whole  plea  of  the  appeal  was  not  heard 

Jorejujiiccs  befofc  them,  but  parcel  only,  viz,  the  trial  only,     St.  P,  C    169, 

tibif/"''''  b.  (D)  17a  a.  crtes  Mich,  10  E.  4.  14- 

they  have  but  delegatam  poteflatem,  yet  fiall  tlxy  infthe  of  the  infufflcimcy  of  iht  pUiigti^^,  W 
cf  tht-  abittori',  atiU  the  words  of  this  a^l,  are  Quod  juftic'  coram  qaibus  auditum  faeiit  Appetioin 
h  tcnninatum;  but  that  great  over  ruler  experientia  hath  ruled  aiid  over-ruled  it  by  pretxdeati, 
Xii^i  ihcj   annct  pve  ju(^mtntf'-jr  the  dim^ge',     2  Inft   386. 

If  appeai  be  commenced  htiovt  jujlictsof  nifi  priuSi  there  upon  nonfui^  they  may  arraign  the  de- 
fendant upon  the  declaration,  and  inquire  of  the  damages,  and  give  judgment  tberenpun  and  for 
snfuSiciency  of  the  pi.  intiff  may  inquire  of  the  abect<M-s.  Quod  nota  for  law,  &  noa  uej^ur, 
Br.  appeal,  pi.  113.  cites  22  E.  4.  19.  2  Hawk.  PI.  C.  201.  cap,  13-  S.  141.  (h;>)  s.  t*.  and 

faid  lo  have  been  held  accordingly,  and  that  for  ihe  re;'fon  giv^en  in  Staundford  ;  aiid  f.»rs  ihst  the 
>Stat.  T4  H.  6  has  been  conltrucd  to  intend  only  to  enal  k  juflices  of  nifi  prius  to  give  t  le  princt. 
pal  judgmerr,ind  not  to  transfer  to  them  from  rhe  court  of  B.  R.  a  power  in  culLiteial  m;xierss 
yet  jufticc  of  nifi  prius  have,  by  ufage  not  now  to  be  difputcd,  gained  a  jMiwer  to  aircf*-  the  da- 
mages, and  to  inquwe  of  the  fufficiency  of  the  phiintiff  to  anfwer  them,  and  alfo  of  :he  abcticrvy 
but  fays  he  does  not  find  that  they  have  ever  given  judgment  for  the  damages  ;  yet  there  is  iw 
doubt  but  that  if  fnch  juftices  be  alfo  juftices  of  alllfe,  and  as  fuch  have  an  appeal  commenced 
before  them,  they  may  as  juftices  of  .ifTife,  upon  the  acquitted  of  the  appellee,  not  only  inquire  <tf 
the  damages  &c.  but  alfo  givcjudgment,  both  by  the  letter  and  meaning  of  the  ilatute. 

p/c'^^'i         ^^*  ^^^  ftatute  wills  that  there  (hall  be  confideration of  efce  d»- 

cap.  i  *°sV  niagcs,  (having  refpe^i  to  the  imprifonment  l^c.)  and  therefore  if  the 

r  143.)  bis,  appeal  is  again/}  feyeral  and  all  are  acquitted^^   the  damages  jhall  he 

la/sihat  if  taxed  feveraliy^  viz.  againft  eachj  for  perhaps  on6  has  more  caufe 

feverai  ap-  ^^  recover  damages  ^an  the  other;'  as  if  one  was  appealed  as  prin- 

pellecs,  and  cipal,  and  the  other  as  acceflliry  only,  that  the  one  is  a  gentleman, 

^l  altl^d"^  ^^  of  other  eftate,  and  the  other  not.     St.  P.  C.  1 70.  a.  (A)  HUU 

ibcdaroages  ^  H,  5.  and  Fitzh,  damages,  Hill.  40  E.  3.  77. 

ought  to  be  feverally  alTeiTed  as  to  every  one  of  them,  and  this  douhtlcfs  bocli  to 

[COO  1    ^^*  ^^^^'*  *"**  mear.ing  of  the  (tatute,  which  provides  tlut  in  the  giving  lhc«ii- 
jy       J    mages,  refpe^l  (hall  be  had  to  the  imprifonment  and  infamy,  anil  oti*cr  tlaou^r 
fultiined  of  the  appeal;   and  thefe  being  feveral,  and  receiving  different  agjira.*- 
fions  from  the  different  circumftances  of  the  perfon's  panicular  cafe,  it  cannot  but  be  rcjoosfaie 
tha(  the  damaj;;es  be  aiTeiled  feverally  alfo. 

23.  But  yet  this  recovery  of  damages  muft  be  intcn<Ied  in  one 

that  has  ability  to  recover  themj  for  if  appeal  be  find  againji  a 

monk  or  feme  covert  only^  without  the  fovereign  of  the  hou^  or  the 

baron,  as  it  ought,   (unlefs  the  fovereign  with  his  monk  or  the 

baron  with  his  feme  commit  felony)  the  monk  or  feme  flull  not 

recover  damages,  though  they  are  acquitted,     St,  P,  C.   17a  a» 

(B)  cites  Fitzh.  Corone  276,  Hil|.  22  E.  3, 

Thoagh  24-  But  if  the  appeal  be  brought  againft  the  iarca  and  fcvse 

bTgc^ai'    *^g^^*^^rj  *"^  *7  are  acquitted,  then  damages  (hall  be  recovered 

yet  every  '    ^'^^  '^*'^^  feverally,  viz.  the  baron  alone  (hall  recover  for  his  im- 

•ppeliee       prifonment,  and  the  baron  and  feme  jointly  for  the  imprifonment 

fcau  not      of  the  feme.     St  P.  C,  170.  a,  (B)  cites  Fitzh.  Judgment  ♦  icS. 

Jiiquittal        Pafch.  12  R,  2. 

lecover  damages;  for  if  a  mmk  be  appealed,  or  a  few  cwtti  be  appealed  aloae  wkfioot  Us 

huibaudf  and  acquitted,  cbey  canooc  recover  any  daoLiges  by  this  ad,  in  refpea  of  tbdr  (Li>- 

*  tutrt 
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bility ;  for  the  general  words  of  this  adl  docs  not  enable  any  to  recover  damage's  that  thereunto 
•^^MS  difabled  by  law.  But  if  an  appe.il  be  brought  agaftift  the  hufhand  and  "unfe^  and  they  be  ac- 
quitted damages  fhall  be  given  to  t!ie  hiifband  alone  for  his  damage,  and  to  the  hu/band  and  wift 
for  the  ilamage  of  the  wife.  And  where  Jtt'eral  pirjmi  bt  acquitted^  the  damages  mufi  be  fever  all 
for  the  words  of  the  ftatute  are  habiro  reipedlu  nd  perfouam.  But  then  it  may  be  dcinandcd^ 
what  remedy  hath  the  monk  or  feme  covert  being  folcly  appealed }  The  anfwer  is,  that  they 
have  no  remedy  by  tliis  ftatute,  but  the  abbot  and  monk,  and  (he  huiband  and  wife  may  have  a 
Hurit  of  conjpiracy  at  the  common  law. 

2  ftawk.  PI.  C.  202.  cap.  23.  S.  144.  fays  it  has  been  hoiden  that  a  monk  or  feme  covert,  being 
appealed  wit}. out  the  abbot  or  hufband,  cannot  have  a  judgment  for  the  damages  on  their  ac- 
quittaf,  becaufe  they  are  difabled  by  the  law  to  recover  any  damages  without  the  abbot  or 
hufband  ;  and  the  general  wonts  of  a  ftatute  fhall  not  be  conftrued  to  enable  perfons  in  a  point 
wherein  the  common  law  has  difabled  them  ;  but  the  authority  of  this  opinion,  as  to  a  wife,  is 
queftioned  by  Hobart ;  neither  do  any  of  thofe  who  fcem  to  give  it  greater  weight,  hrinfj  any 
other  proof  of  it  thnn  a  note  in  Fitzherbert's  Abridgments,  of  a  refolution  to  fnch  purpofe  in  the 
time  of  £d.  3.  as  to  the  cafe  of  a  monk;  and  an  afTertioa  that  the  law  is  the  fame  in  the  cafe  of 
a  wife;  againft  which  it  may  be  plaufibly  argued  th.^t  fmce  the  imprifonmenc  and  infamy 
fuftained  by  a  feme  covert,  in  a  malicious  appeal  againft  her,  are  far  from  being  lefs  grievous  in 
reipe^t  of  her  coverture,  and  are  a  good  ground  on  a  writ  of  coiifpii-acy  .at  the  common  law 
brought  by  the  hu(band  and  wife;  and  ftnce  the  wife  may  take  any  thing  to  the  benefit  of  her 
hufband,  and  it  appears  to  the  court  that  the  appellant  by  his  own  a6l,  without  any  default  cither 
in  the  hufband  or  wife,  gives  them  a  good  title  to  the  damages;  and  fince  no  exprefs  judgmerit 
can  be  given  fbr  the  hu&and,  not  being  a  party  to  the.  record,  and  it  i?  moft  for  hir  advantage  as 
well  as  his  wife's,  that  a  prefent  judgment  be  given ;  it  may  perhaps  bo  thought  no  unreafon- 
ahle  conftruclion  of  the  flatute,  that  in  this  particular  cafe  judgm(?nt  fhould  be  given  for  the 
wife  to  recover  the  damages,  which  as  much  enure  for  the  benefit  of  herfelf  and  her  hu/band  as 
an  exprefs  judgment  fbr  them  both  on  a  writ  of  confpiracy.  However,  it  is  certain  that  if  the 
hufband  and  wife  are  both  of  them  appealed  and  acquitted,  they  (ball  have  a  joint  judgment  fdr 
the  damage  done  to  the  wife,  for  which  the  wife  alone  fhall  fue  execution  if  the  hufband 
die  without  fuing  of  it,  and  the  hufband  alone  fhall  liave  judgment  for  the  damage  done  to 
himfelf. 

*  This  is  mifprinted,  it  being  neither  the  fame  year  nor  the  S.  P.  therej  and  though  the  two 
_  following  pleas  are  12  R.  a.  yet  S.  P.  is  in  neither. 

25.  Parage  3.  And  if  peradventure  fuch  appellor  be  not  able  to 
recompence  the  damages^  itjhall  be  inquired  by  whole  abetment  or  malice 
the  appeal  was  comtnencedj  if  the  party  appealed  dejire  it. 

26.  By  thefe  words  it  is  implied,  that  if  damages  are  not  to  be  Itisacer- 
recovered  againft  the  appellant,  they  never  (hall  inquire  of  the  ^a»"conciu- 
abettors ;  and  there  are  feveral  cafes  where  damages  fliali  not  be  thefe^word* 
recovered,     St.  P.  C.  170.  b.  (D)  of  the  f^a- 

tute,  tliat 
•u^btre  datnavti  Jlxxll  not  be  t  ecizte*  cd  apainfl  the  phi  »t  Iff,  there  noncjlyallbe  recovered  againjl  the  ubctlots; 
sJifo  where  the  tlMittff  is  fufftcicnt^  and  fo  found  by  the  jury,  the  abettors  fhall  not  l>e  inauired  of.     % 
Inft.  386. 

27.  And  as  to  the  words  (not  able  to  recompence  the  damages)  f  roi  1 
they  intend  fl// /Act  damages \  for  if  the  appellant  be  fufficient  ^o   4.  p^i  h 
render  part,  and  not  all,  then  it  (hall  be  inquired  of  the  abettors,  a  feme  of 
and  they  fhall  render  them.     St.  PL  C.  J70.  b.  (E)  cites  Pafch.  8  ^»w  death 
E.  4.  3.  and  Hill.  8.  H.  8, 5.  and  Fitzh.  Corone  219.  [41  Aff.  8.  j    ^^^\^''^' 

B.  R.  and  after  appearance  the  feme  was  nonfuited,  and  it  was  awarded  that  fhe  be  taken  to  mat* 
Jiney  and  fhe  came  by  capias  and  made  fine,  and  after  the  appellee  was  acquitted,  and  it  was  in- 
quired of  the  damages,  and  of  the  abettors,  and  found  2  abettors,  and  damoga  taxed  to  100  /. 
and  the  appellor  wat  not  fufficient  but  of  100  s,  and  it  was  awarded  that  the  defendant  reetrve*-  the 
damages  taxed  to  100/.  againfi  tin  feme,  and  that  he  fve  againjl  the  abettors  if  be  will \  bat  judgment 
ivas  not  that  the  firm  fhall  be  taken,  becaufe  Jhe  had  made  fine  before.  Br.  appeal,  pi.  74.  cites  41  AfT. 
8.  ■  pFitzh.  Corone.  pi.  219.  cites  S.  C.  and  both  Br.  and  Fitzh.  are  only  trajiflators  of  tho 
year-book. 

A  man  was  acquitted  in  appeal,  and  prayed  his  damages  againft  the  plaintiff,  and  that  if  He  be 
not  fufhcient,  that  it  be  inquired  of  the  abettors,  and  it  was  found  that  the  plaintiff  is  not  fufficient, 
and  that  A.  and  B.  are  abettors,  there  judpnent fhall  not  be  in  part  againfi  the  plaintiff,  and  in p.rtt 
agedrfi  abators,  but  all  tt^ainfi  the  abettors,  if  th^  plaintiff  be  net  fufficient  \  b^C  in  aflUe  the  judgment 

X  X  *  fliali 
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fhnll  be  againll  ^ll  t/ie  mefne  occtipiers,  where  the  difleiibr  is  n^t  fufficieot ;  and  the  aieiters  mtji 
J.ty  that  ibry  did  n^t  aUt  after  the  verdit'i ;  for  it  is  only  inqueft  of  office  againft  them.  But  f^jtrt 
wlHtheribiv  may  fay  that  the  plainiiff  ii  fujfficUxtt  and  it  feems  that  they  cannot ;  for  by  this  tfaty 
confefs  thnt  they  are  abettors.    Br.  appeal,  pi.  96.  cites  8  £.  4.  3. 

It  is  refolved  that  he  mnft  recover  either  all  againft  the  plaintiff,  or  all  asainft  the  abettors,  and 
not  by  parcels;  fo  as  if  the  plaintiff  be  not  fufficient  for  the  whole,  the  defendant  IbaO. 
recover  the  whole  againil  the  abettors ;  for  pi  xdid^a  damna  &  omnia  damna  are  all  one.  x 
Inft.  386.1  t.  Hawk.  PI.  C.  zo2.  Cap.  23.  S.  145.  fays  it  has  been  holden  that  the  abctton 

are  in  no  cafe  liable  to  render  damages  where  the  appellant  himfelf  is  not  liable,  though  never  fo 
fufficient ;  and  this  is  confirmed  by  experience,  and  the  manifeft  purport  of  the  ftatute,  which 
by  directing  that  the  abettors  be  inquired  of,  where  the  appellant  appears  infoificient  to  anfwer 
the  damages,  plainly  intimates  that  they  are  to  be  inquired  of  in  fuch  cafes  only  wherein  the 
appellant  muib  liave  anfwered  them,  if  he  had  been  able;  and  agreeably  liereto  it  feems  to  be 
fettled,  that  a  releafe  of  damages  to  the  appellant  will  difcharge  the  abettors  if  they  caa 
produce  it* 

•  Br-  28.  The  ftatute  is,  that  they  (hall  inquire  of  the  abbettors  (iftU 

77^cites  41  P^^y  ^PP^^^d  deftres  it)  fo  that  it  feems  the  court  ex  officio  ough( 

Air.  14,  not  to  inquire,  unlefs  at  the  defendant's  defire;  but  if  they  have 

and  the  inquired  thereof  at  the  defire  of  one  of  the  defendants^  and  they  found 

▼iz!r!feal  ^'^^  ^^^^  ^^^^  "^  abettors,  and  afterwards  the  other  defendant 

of  the  death  being  acquitted,  prays  an  inquiry  of  the  abettors,  yet  it  (hall  noc 

of  the  be  inquired  becaufe  it  appeared  to  the  court  by  the  verdici  of  the 

a  fcme^^  Other  inqueft  that  there  were  none,   and  therefore  in  fuch  cafe 

4t^aififi*ong  nothing  more  now  (hall  be  inquired  unlefs  damages,   as  appears 

ai  principal^  Fitzh.  Coronc  222.  *48.  AiF.  [but  there  it  is  41  Aff.  24.     But 

^Z^ofZu  ^^^^^^^^^^  %s  quaere :   for  he   fays  this  award   feems  not  law, 

'Wa7J[^^d  becaufe  it  is  againft  the  exprefs  words  of  the  faid  ftatute,'  and 

the  plaintiff  againft  reafon,  that  the  verdiii  of  an  inqueft  ftiould  bind  me  who 

\^-pmrfuiud  am  not  privy  to  it,  and  againft  which  1  have  no  remedy,  it  being 

pilrJi'f  ^^y  ^"  inqueft  of  office ;  for  though  it  is  commonly  inquired  of 

and  after  abetters  by-  the  fame  jury  that  acquits  the  defendants,   yet  their 

tb^  princip^il  inquiry  therein  is  of  office  onlyj  for  if  they  find  abettors,  the 

tuiued'attbe  abettors,  when  they  come,  may  traverfe  all  that  they  have  found.; 

fuitnftbf  as  if  they  find  the  appellant  not  fufficient,  or  that  fuch  and  fuch 

Ai^Xf  ^f*<l  were  abettors,  thofe  that  are  fuppofed  abettors  may  fay  by  |Wotcf- 

\uir^dof''  tation,  not  confeffing  the  felony,  pro  placito  that  the  appclbot  is 

d.7m.iges  and  fufficient.  Of  that  thcy  did  not  abet.     St.  P.  C.  17c.  b.  (F)  171.  a. 

ahittr^-i  by  (A)  cites  t  8  E.  4.  3.  For  the  words  of  the  ftatute  are,  "If  he 

ivc/^T*  ^^  lawfully  convi6led  of  fuch  a  malitious  abetment  j*'  which  proves 

ivhich  alfo  that  he  ftiall  have  anfwcr  to  what  was  found  by  the  inquiry. 

found 

damages^  but  no  abettors  :  and  after  the  acceffat  i:s  cjmr  and  were  air.ihnrd  and  acjvzud,  and  pr?yei 
tl)at  it  be  iffptred  by  the  fame  inqurfl  of  the  dami'gci  and  abettors  and  it  was  denied  ef  tfy  ^'^  '  '  r 
becaufe  at  another  time  it  was  found  that  there  were  no  abettors ;  per  Inglcby.  But  they  i«pjrad 
of  ibe  datnagei^  2Xv\  ftverallytvljat  dam.i^ci  each  pafon  ky  h'vmf  }f fuflainrd*     Quod  OOta. 

2  Hawk.  PI.  C.  Z03.  cap.  23.  S.  147.  S.  P.  and  cites  S.'C.  but  fays  that  this  cafe,  if  thoroogtdy 
examined^  feems  repugnant  to  itfelf ;  for  the  jury  were  permitted  on  the  2d  acquittal  to  tax  tbe 
damages,  which  yet  are  faid  to  have  been  taxed  before ;  but  to  what  pnrpofe  tbosU 
r  r  Q2  1  *^"*  ***  done,  unlefs  it  were  firft  found  that  the  appellant  was  fufficient^  or  elfc  tbJt 
L  jV  J  there  were  abettors,  which  could  not  but  controid.  the  firft  finding?  as  il'*'J 
the  2d  taxation  of  the  damages  mufl  do,  unlefs  it  were  wholly  the  (axce  v  Ji 
the  firft.  -f  Br.  Appeal,  pi.  96.  cites  S.  C.  accordingly. 

This  irfuffcienry  of  the  f>Lvnt!jf  "in  the  appeal  mujl  he  fturiA  ov  thrjury,  and  cannot  come  in  by  tl* 
averment  of  the  party,  and  fo  it  is  in  other  like  cafes,  a  Inft-  386  ■"  ■  1  Hawk.  pi.  C.  :ci.  wf- 
a;.  S.  146.  fays  it  has  been  holden,  tliat  unlefs  the  appellant  be  found  by  the  jury  to  be  infijflj- 
cient,  the  abettors  Ihall  not  be  inquired  of ;  and  yet  the  flatute  doth  not  exprefsly  direct  i^utt  the 
jfuiy  ihall  inquire  of  the  fufficicncy  of  the  appelL^nt.  But  it  being  tlie  general  noeihod  of  t'jc  ir* 
in  othcr'cafcs  of  the  like  nature,  to  n\'»ke  an  inquiry  \)y  a  jury,  it  iscertainly  a  rcaforjblt  c«»- 
flni^oa  of  the  general  words  oif  the  ft;::utc  that  fuch  inquiiy  may  be  made  in  the  pitfcat  caie» 
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Yet  whetlicr  the  juftices  thcmfclves  may  not,  if  they  think  fit,  make  fuch  inquiry  without  a 
5ui7,  it  being  but  an  inquiry  of  office,  may  defervc  to  be  confidcred  for  ihc  rcafons  ih  $t  U  142* 
Sct\.  of  this  chcipter.  However,  there  can  he  no  doubt  but  that  the  infufliciency  of  the  appellant 
xnufl  appear  by  one  or  the  other  of  chefe  inquiries,  before  the  abettors  can  be  inquired  of. 

This-tvri:  is  given  in  litu  of  the  writ  of  confplracy  at  the  common  /aw,  the  ahtttors,  coming  in  upon  this 
procffiy  may  travtrjt  the  ahe/ment,  becaufe  they  were  eftiangers  to  the  verdicSl ;  and  if  the  defendant^ 
f^at  fu6d  forth  the  diftrefs,  be  mnjuiiy  yet  may  he  liave  a  new  wi4t>  and  it  is  not  pergmptory  to  liim* 
a  Inft.  a 86. 

The  abettors  may  traverfe  the  jur>''s  finding  the  appellant  to  be  infufficienty  or  that  they  abet- 
ted &C.  For  it  is  hard  that  a  man  (hould  be  concluded  by  any  matter  whatfo::ver,  found  to  his 
prejudice  in  an  a(5iion,  to  which  h<3  is  no  way  pi  ivy.     2  Hawk.  PI.  C.  203.  cap.  23.  S.  147.    - 

29.  And  note  that  it  is  a  good  anfwer  for  the  abettor  to  Jhew  Albeit  the 
matter  which  proves  that  the  defendant  ought  not  to  ha^/e  his  damages  h^^^f-nd 
againft  the  appellant^  or  that  the  defendant  was  not  lawfully  acquitted  ^-1^^%^ 
but  erromovfly^  as  appears  in  Fitzh.  Corone  386.  Pafch.  17.  E.  2.  pUenvhers 
But  if  the  abettors  will  take  exception  to  the  inquifttion  found,   for  the  abet- 
that  it  is  not  found  at  what  day^  year^  or  place  the  abetment  was  made^  "«7f  th?' 
iiich  exception  ihall  not  be  good ;  for  by  finding  the  abetmerft  they  find'the 
have  fatisfied  the  ftatute,  which  is,  "  that  it  be  inquired  by  whofe  abettors  it 
abetment,"  and  this  they  have  found  j  wherefore  as  to  the  year,  day,  ^\  ^"*^" 
and  place  the  defendant  in  the  appeal  ought  to  adjuft  it  to  the  when  the 
inquifition,  and  fo  fupply  what  is  wanting.     St.  P.  C.  171.  a.  (A)   plaintiff ap- 
cites  Fitzh.  Corone  45.  Mich.  22  E.  4.  defendant 

xnay  fliew  time  and  pl.ice  in  good  time.  2  Inft.  386.— —2  Hawk.  PL  C  303. cap.  23.  S.  152. 
S.  P.  and  that  by  fuch  ibewing  he  fupplies  the  omiHion  of  the  jury  in  not  finding  any  time  or  place 
on  their  inquiry  of  the  abetment  &c. 

30.  In  appeal  where  the  defendant  is  acquitted^  it  (hall  be  inquired  Br.  appeal* 
of  the  damages  feverally^  as  to  the  damage  every  perfon  by  himfelf  S^'J ^^c'^p* 

Jujiained  hy^Q  appeal.    Quod  nota.     Br.  damages,  pL  1 14.  cites  admitted*-^ 

41.  Aff.  24.  .  Fitzh. 

Corane,  pL 
222.  cites  S.  C.  &  S.  P.  accordingly. 

31.  Parag,  4.     And  if  it  be  found  by  the  inqueji  that  any  man  is  j^bnton 
abettor  through   malice^  at  the  fuit  of  the  party  appealed^  he  Jhall  'werg  found 
be  diftraimd  by  a  judicial  writ  to  come  before  the  juftices.  ac^u"t\^% 

the  defendant)  by  name,  et  quodprfKuraverunt,  inftigavenmt  &  abettaverunt  prcdiftum  querenteia 
ad  capiendnm  &  profequendum  appelliim  piaediCtum  in  forma  prxdicla,  ^ndfaidnot  fper  mali/iam,) 
and  yet  allowed  of.  But  notn,  rhe  furer  way  is  to  purfue  ihe  words  (falfo  &  per  malitiam^j 
according  to  this  adt.    2  Inft.  386. 

32.  By  thefe  words  the  procefs  againft  them  feems  to  be  a  diflrefs  *  r  eqo  l 
in  infinitum^  and  yet  in  Fitzh.  Corone  102.  Hill.  46  E.  3.  the  court  2  inft.  387. 
awarded  firft  a  ven.  fac.  and  afterwards  a  diftrefs;  but  Staundford  cites  s.c' 
fays  that  this  is  contrary  to  all  other  books  which  he  had  read;   for  ^"'  ^^^^ 
they  all  mention  a  diltrcfs  for  the  firft  procefs,  and   this   pro-  theproccft 
cefs  is  always  purfued  by  the  pjerfon  acquitted,  who  for  his  fpeed  given  by 
may  purfue  it,  though  the  appellant  is  not  in  court;   as  where  P'^^.^^'"^,® 
the  appellant  vras  nonfuited  in  appeal,  and  the  defendant  ar-  infinite— 
raigned  at  the  fuit  of  tlje  king  and  acquitted,  and  his  damages  2  Hawk, 
taxed,  and   the  abettors   found,  here   the   defendant  fhall   have  ^^'  ^'  ^^> 
procefs   againft   the  abettors  immediately,  though  the  judgment  i^^*  fays  it 
of  *  damages  fhall  be  fufpendcd  till  fcire  facias  be  fued  out  and  has  been 

.  returned  atrainft  the  appellant.     St.  P.  C.   171.  a.  (B)  b.  cites  ^"y«»  ^^^ 

T-^u    J  TTii  t-  /  X     /  iftheap- 

ritxn.  damages  77.  Hill.  40  L.  3.  pellee  * 

cboofe  rather  to  proceed  fcr  the  rcaovcry  of  his  damages  by  judicial  procefs  than  by  original,  it 

X  X  3  is 
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k  fafeft  for  him  to  make  ufe  of  a  diftrcfs,  ivluch  is  given  by  the  exprefs  wouh  of  this  iUrirtet  yet 
there  is  a  note  of  an  old  cafe  wherein  a  venire  facias  w^s  full  awarded  i  but  it  h  quefbuoabte 
whether  this  be  juftified  by  the  ilatute  or  not. 

a  Hawk.  23.  Note  that  the  defendant  who  is  acquitted  in  the  appeal  mej 

s/ic3*fays  ^^  nonfuitedin  the  procejs  againjt  the  abettors j  and  co?nmcnce  de  ntvp 

it  has  been  if  he  will  J  for  this  nonfuit  is  not  peremptory  to  him.     St.P.C. 

loidon  that  171.  b.  (C)  cites  Fitzh.  Corone  386.  17  E.  2. 

whether  /  \     /  j  / 

the  nonfuir  be  in  the  original  writ  or  procefs  by  the  appellee  agaiufl  the  abettors,  and  whether 

before  or  after  appearance  it  is  no  bar  of  a  ad^  or  after  procefs. 

%  inft.  387.       24.  An  original  writ  was  brought  for  abetment,  and  cnmtei 

aHawk.  ^igainft  the  abettors  ef  greater  damages  than  were  affeffed  in  the 

PLC.  203.  appeal,  and  allowed  ror  goodj   for  of  thofe  damages  taxed  In  Ac 

cap.  23.  s.  appeal  an  attaint  lies  not,  becaufe  the  inquiry  as  to  them  is  oiij  of 

barbewi  *'  office,   and  the  defendant  in  appeal  cannot  compel  the  Juftkcs  to 

hoiden  that  increafe  them,  and  fo  it  is  reafonable  that  he  aid  himldf  by  fuch 

though  the  aftion.     St.  P.  C.  171.  b.  (D) 

ilatute  ex- 

prefsly  gives  only  judicial  procefs  for  the  recovery  of  tlic  damages  againft  the  abettors,  yet  the 
appellee  may*  if  he  think  fit,  take  an  original  writ  of  abetment  gnmnded  on  the  ftatute,  wA 
therein  count  to  greater  damages  than  were  found  by  the  juiy;  which,  in  rcfpcA  of  fuch  fiadingi 
being  but  in  nature  of  an  inquefl  of  office,  ihaU  not  conclude  the  appellee^ 

35.  And  note  that  fuch  remedy  as  is  given  by  this  ftatute  to  (be 

defendant  in  appeal  of  felony,  if  he  be  acquitted,  is  likewiie  given 

to  him  who  hfalfely  indited  for  projecuting  in  court  chnfiian  matter 

belonging  to  the  temporal  jurijai^i on,  after  his  acquittal  thereof.    St. 

P.  C.    17  !•   b.  (£)  and  (ays  this  remedy  is  given  by  Stat.  I  R. 

2.  cap.  13. 

tf  the  jury        36.  In  appeal  the  defendant  was  acquitted,  and  damages  taxed 

give  too       for  him.     Thefe  damages  fliall  not  be  increafed  contrary  to  the 

IiM^is*^Twis  t*^^t»o"  of  the  jury-     Bn  Appeal,  pi.  136.  cites  42  Aff.  19. 

but  an  inqueft  of  office,  and  the  plaintiff  may  have  an  original  writ  of  abetment,  and  inquire  of 
greater  damages,  a  Inft.  387.-2  Hawk.  PI.  C.  201.  cap.  23.  S.  (14a)  bis,  fays  if  a  jury  pves 
too  fmall  damages  to  the  appellee,  the  court  may  increafc  them ;  from  which  it  feems  toMk)w» 
that  if  a  jury  give  too  large  damages  the  court  may  abridge  them.  And  furely  no  leis  can  be 
'implied  by  the  ftatute*s  ordering  that  the  damages  (haU  be  given  according  to  the  difcntiijn  oi 
the  jnftices,  refpcft  being  had  to  the  imprifonment  &c.  and  this  conllrodlion  alfo  feems  agreeable 
to  the  rules  of  law  in  other  cafes,  by  which  the  court  is  faid  to  h.ivc  a  general  difcretionary  poweTf 
except  in  fome  fpecial  cafes,  as  local  trefpaites  &c.  either  to  increafe  or  abridge  the  dasisgcs 
found  by  an  inqueft  of  office;  and  where  a  jury  which  hath  acquitted  an  appeUee  iuquirts  afrer* 
wards  of  the  damages,  it  feems  in  refpe^l  of  fuch  inquiry  to  be  no  more  than  an  icqndl  of  oftce^ 
ttwugh  it  were  returned  to  try  the  caufe. 


(E.  a)     Execution.    How  anciently. 

*  r  5Q4  1   ^'  HP  ^  ^  ancient  law  was,  that  when  a  man  had  judgment  to  be 
Thisfhonld    ,    ^      hanged  in  an  appeal  of  deaA,  the  fi;/>Wii^<Ari^ 
be  1 1  H.  4.  the  party  uain  mould  draw  the  defendant  to  execution.     3.  Init.  131 
II. a-— PI.    cites*  II  H.  4.  II.  and  that  Gafcoignc  faid  then,  that  fo  it 
ij^^     in  his  days. 

cites  S.  C:  &  S.  P.  by  Trewit  and  Gafcoigne ;  and  fays  that  all  of  the  blood  of  tlie 


«)ered  drew  the  felon  h  a  /o^r  ford  to  the  execution,  and  that  tbii  uiate  was  fomulod  vpm  tte 
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Ms  which  all  of  the  blood  had  by  the  murder  of  one  of  themftlves,  and  for  thei^  revenge,  and 
the  love  which  they  had  to  the  perfon  killed. 

For  more  of  Appeal  in  general,  fee  acceflbr?,  aOOitiOIT,  ^rDCC 
^ltte>  itape0>  SStlallir^)  and  other  proper  titles. 
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pr  cfcripthn^ 
but  opfmrm, 
tenunces  ma/ 
be  tre  ittd 

(A)     What  Thin?  may  be  Appendant  attbhdayi 

^      ^  r  /     /l  asifaraaa 

yo  WPat,\  at  this  day 

gmnts  to  a 
man  and 

f  I,  A  N  advowfon  of  a  priory  may  be  appendant  to  a  cafilt.  *  18  *i»s  heirs 
-^  Ed.  3.15.  b.]  f^TT"'"' 

ttioor  for  his  hearts  levant  or  touchant  upon  his  manor ;  or  if  he  grants  to  another  common  of 
eftovers  or  turbary  in  fcc-fmipley  to  he  burnt  or  fpent  within  his  manor,  by  thefe  grants  tha 
commons  are  appurtenant  to  the  manor,  and  ihall  pals  by  the  grant  thereof.  Co.  Litt.  X2t* 
b.— Vent.  407.  S.  P.  by  Hale  Ch.  J.  *  Fitzh.  Quare  impedit,  pi.  151.  cites  S.  C- 

f  2*  An  advowfon  which  is  faid  to  be  appendant  to  a  manor^  is,  Advowfoo 
in  rei  veritate,  appendant  to  the  demefnes  of  the  manor  which  is  of  ^^^nnalxi^ 
perpetual  fubfiftence  and  continuance,  and  not  to  the  rents  or  fervices^  principal 
urhich    are    fubjcdl    to    extinguilhment    or     deftruction.      Co,  pan  of  the 

Litt,iaa.]  »-°"^ 

demefnes^  and  cannot  be  appendant  to  the  ferviccs ;  per  Dyer,  2  Le.  222.  pi.  281.  Pafch.  16  Elif, 
C.  B.  in  cafe  of  Bawell  v.  Lucas.  S.  P.  accordingly,  and  the  reafon  is,  that  a  man  cannoc 

pretcribe  in  profit  appendant  to  a  thing  that  is  not  the  principal  thing,  and  which  is  of  perpetual 
continuance     Savil.  105.  pi.  182.  Trin.  30  Eliz.  in  cafe  of  Long  v.  Heming.  4  Le.  216. 

in  pi.  549.  S.  P.  Arg.  P.  70.  pi.  41.  S.  P.  admitted  accordingly.— -Yet  if  one  grant  aU 

the  demefnes  of  the  manor  cum  pertinerAil.,  it  feems  the  advowfon  (hall  noXf>afs  with  the  demefnes 
"but  remains  in  griif«,  becaufc  the  manor  is  extindl  by  this  feparation,  and  the  advowfon  Oiall  n<*c 
pafs  unlefs  exprefsly  nameJ,  and  then  there  ouglir  to  be  a  deed  to  carry  it.  But  quaere.  Savil  104* 
in  cafe  of  Long  v.  Bi(hop  of  Glouceftcr  and  Hemings.  An  advowfon  is  property  appen- 

dant to  the  demefnes,  and  not  to  the  I'ervices ;  per  Cur.    Cro.  E.  210.  pi.  6. Mich.  32  &  33  £hz* 

B,  R.  in  cafe  of  Long  v.  Hemings. 

In  law  the  advowfon  is  apixndant  to  all  the  manor,  but  mort  properly  to  the  demefneSy  out  o£ 
-which  at  the  commencement  it  was  derived ;  per  tot  cur.    Le.  208.  pi.  139.  Mlcb.  32  U  33  £li2« 

C.  B.  in  S.  C. 

[3.  If  znadvow^'^n  be  appendant  to  the  manor  of  D.  of  which 
manor  the  manor  0  ?.  is  hela^  and  after  the  manor  of  S.  is  madi 
parcel  of  the  manor  f  D.  by  way  oi  ef cheats  the  advowfon  is  only 
appendant  to  the  manor  of  D*     Co  Litt.  122*1 

4*  Affife  of  bread  and  beery  piUory^  and  tumbrell^  are  appendant 
to  the  view  of  frank'-pledge^h&rt  a  man  has  it  by  grant  of  the 
king)  and  if  he  daes  not  ufe  pillory^  and  tumbrelly  he  Ihall  lofe  his 
firanchife.    Br.  quo  warranto^  pl«  8.  cites  It.  Cane.  6  £•  a. 

Xx4  5*  A 
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5.  Kforeji  may  be  appendant  to  an  honour^  as  to  the  honour  of 
Pickering,  of  which  the  king  was  feifed.  Jenk.  29.  pi.  55.  cites 
26.Aff.  9. 
M0.297.pU  6.  Bona  ^  caialla  fclonutn  cannot  by  any  ulagq  or  length  of 
the  cafe  of"  ^"^^  ^^  appendant  or  appurtenant  to  a  manor  >  per  tot  cur.  9 
the  Queen  Rep.  27.  b.  Mich.  33  &  34  Ellz.  in  cafe  of  the  Abbot  of  Strau 
v.Vau2:han,  Marcella. 

and  Teems 

to  be  S.C.    <■■    Cro.  £.293.  pi.  7.  Hill.  35  Eliz.  B.R.  S.P.  admitted.     . 

7*  Common  appendant  belongs  to  arable  land,  not  to  pafture  land, 
Brownl.  35. 


(B)  What  Things  fhair 
be  faid  appendant,  and 
to  what  Things,  and 
what  not. 


The  greater  part  of  the  cafes  un» 
der  this  Utter  are  to  the  fame 
point  as  thofe  under  the  Utter 
^"^  (A)  and  therefore  might  bet- 
ter  have  been  placed  under  that 
head* 


Br.  inci-  [  i,  33  H.  6.  4.  b.   By  2  ferjcants,  when  advowfon  or  other 

pri^'ctccs  ^'^"^g^  which  may  be  appurtenant  time  out  of  mind,  lie.  pafjed  with 

S.  c.  and  the  mauor^  by  thefe  words  cum  pertinentiisy  this  makes  the  ap- 

that  Little-  pendancy.] 

ton  and 

Wangford  laid  it  down  for  law,  that  hundred  or  leet  may  be  appendant  to  a  mnnor  well  enoag^ 
and  that  if  it  has  been  ufed  tu  pafs  by  feoffment  of  the  manor  cum  pertiaeutiis,  flee  tinie  oat  o£ 
mind,  it  is  appendant ;  qw)d  nota,  quia  nemo  negavit. 

•4  Rep.  36.  [  2.  One  thing  incorporeal  cannot  be  appendant  to  another  tbxi^ 
Mich  26  &  ^^^orporeaL  Com.  170.  Braclon  lib.  2.  fol.  53.  *  Co.  4.  Tir.  36, 
ft7  Eiiz.       b.  X  Lit  121.  b.] 

B.  R.  Tyr-  [  3,  [  A'b;*]  One  corporeal  thing  cannot  be  appendant  tc  another 
rin^hara's     corporeal  thing.      Com.  170.   Co.  4.  Tir.  36.  b.    Co.  Litt.  ill. 

X  Co.  Litt.   b.j 

121- b.  S.F.       [4.  But  a  thing  incorporeal  may  be  appendant  to  a  thing  ccrp^ 

for  the  i^     Com.  170.  Bradon  lib.  2.  fol.  53.  Co.  Litt.  121.  b.l 

thing  ap-  '  . 

pendant  or  appurtenant  nuji  agret  in  nano  t  and  quality  with  the  thing  to  which  it  is  appendant  orap* 

purtenjjit.— PLC.  168.  a.  b-  Hill  v.  Grange. 

•  Br.  Inci-      [  5-  -^  leet  may  be  appendant  to  a  mantr.    *  33  H.  6.  46.  per 

dem.    pUi.   Jjj    13H.4.  9.  b.] 
cites  S.C.  **  T     7  J 

A  man  may  prsfcribe  in  a  lect  appendant  to  his  manor  or  appendant  to  his  h^vfiy  but  r.  1 1%  n.hrJf 

or  a  chapel,     Br.  Incidents,  i>l.  29.  citeS  Fitzh.  tit.  Leet Co.  Litt.  laf.  b.  S,  P.  for  the  uoeis 

'    temporal  and  tlie  other  eccleli.-Mlicnl. 

A  lect  may  be  appendant  t<y  .1  himhed.  Br.  Incidents,  pi.  iS.  cites  is  H.  7.  1 6.  ■  Mow 414. 
pi.  595.  Hill.  30  Eliz.  B.  R.  the  S.  P.  .idmitted,  Norrii  v.  Bariet  ■  ■  S.P.  by  Jonc^J.  and  ad- 
mitted per  cur.  Mar.  75.  pi.  X15.  Mich.  15  Car. 

*  Br.  Inci.  [  6.  A  hundred  may  be  appendant  to  a  matur  or  appurtenant. 
nr"'d.';s    *33H.6.4.b..perLit.    Contra  f  13  H.  4.  9.  b.]     ■ 

h.  C.  f  Br.  Jointc^ants,  pi.  2.  citei  $.  C.  &  S.  P.  aUmiiiej,  »  FitaJi.  Releaib»  pi*  9*  «£« 
S.  C.  • 

I; 
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Tt  WAS  admitted,  that  a  hmdreH  may  be  parcel  of  a  manor,  aad  it  ieems  that  it  may  be  appendant* 
Br.  Court  Baron,  pi.  15.  cites  27  H.  6.  z* 

[  7.  A  rent-charge  may  be  appendant  to  a  manor,     i  H.  4.  3.] 
♦  [  8.  Land  may  be  appurtenant  to  an  office^  as  to  the  oiEce  of  fof-  I^d  can- 
terfbip  and  warden  of  the  Fleet,  &c.  becaufe  thofe  which  have  had  "^'  ''*  "P* 
the  office  have  had  the  land,    i  H.  7.  i6.  Com.  169.  D.  6  £.  6.  To^^^offi^ 

71*   43*3  nuitbotd  a 

.prefcriptltt^ 

and  it  ihall  not  be  underftood  that  land  belongs  to  an  office^  uniefs  It  heffeciaUyJhewH  by  pleading 
the  prefcriptton.    Jenk.  170.  pi.  33. 

Land  is  appertaining  to  the  office  of  the  Fleet  and  the  Rolls,  but  that  is  to  the  office  which  is  ia 
anotlier  nature  than  the  land  is.    Godb.  352.  pi.  447.  per  Doderidge  J. 

.  Lamiy  or  any  other  annual  profit  real,  may  be  incident  and  appendant  to  an.officef  and  by  grant  of 
the  office  the  land  fhall  pafs,  as  to  the  office  of  warden  of  the  Fleet,  &c.  But  then  the  offices  ars 
offices  of  inheritance.  D.  71.  a.  pL  43.  Trin.  6  £.  6.  in  the  cafe  of  Withers  ▼.  Ilham*'— As.to 
offices  in  fee  whereto  lands  may  appertain,  they  are  of  perpetual  fubfiHance  either  being  in'Efre,or 
in  that  they  are  grantable  over.    Co.  Litt»  xaa.  au 

f  9*  One  office  may  be  appurtenant  to  anothtry  as  the  cujios  hre-  The  office 
^tum  gives  one  of  the  prothonotaries  de  bancoy  Com.  i6g,  and  fo  of  p^cxigemcr 
the  chief  juftice  de  banco.]  I^^^'j'u'* 

juftice  de  banco.  See  p.  175.  a.  pl«  25.  Mich,  i  Sc  2  Ellz.  Scroggs  ▼.  ColelhilU 

[  10.  But  land  cannot  be  appendant  to  land,  becaufe  both  are  Meadow 

~  -  cannot  b 

appftrtenant 


things  corporeal.    Com.  169,  170.  per  curiam.]  cannot  be 


U  Inndmr  to  a  boufi.    Br.  Incidents,  pi.  x6.  cites  3  E.  2.  in  Fitzh.  tit.  Brev.  7S3. 

Meadow  cannot  be  appurtenant /o  iand.  Thcl.  Dig.  70.  lib.  8.  cap.  2i.  f.  3.  cites  Mich.  3  E.a. 
Brief  783.  biit  tliat  contra  it  is  faid  3  E.  3.  It.  North.  Barre  298.  by  Scroopc.— — PI.  C.  170.  b. 
S.  P.  accordingly.    Mich.  4  Mar.  i.  in  cafe  of  Hill  v.  Grange. 

But  meadow  may  be  appurtenant  to  an  oxgange  of  land.  Thel.  Dig.  70.  lib.  8.  cap.  21.  f.  3.  cites 
ft  E,  3.  57. 

[  II.  An  advowfon  in  one  county  may  be  appendant  to  a  manor  in  ^»  advtfwm 
mother  county.     33  H.  6.  4.  b.  per  Lit.]  ^Z"  ^^- 

ke  appendant  to  a  manor  in  CornwalL    Br.  pi.  31.  cites  Fitzh.  tit.  Quare  Imp.  loo.  M.  34  E.  3. 

[  12.  A  vicarage  may  be  appendant  to  a  parfonage*    Dubitatur.  ^i^A^  "t 
17  Ed.  3.  76,]  FoL  231, 

[13.  If  a  parfon  appropriate  creates  a  vicarage,  &c.  lawfully,  ^■v""^ 
the  vicarage  of  common  right  ihall  be  appendant  to  the  parfonage*  I>*35o«  b. 
Contra  17  Ed.  3.  51.]  .  g;  -  ,5 

Eliz.  S.P.  admitted.    ■        Bendl.  2^2.  pi.  270.  S.  C  and  the  pleadings,  Blagrave  '"  Pierce. 
S.C.  cited,  and  S.  P.  admitted^  10  Rep.  65.  b.i       Ld.  Raym.  Rep.  200.  Pafcb.  9  W.  3.  in  cafe  of 
Reynoldfon  v,  Blake.  Treby  Ch.  J.  cited  the  cafe  of  17  E.3.  51.  and  faid,  that  heretofore  it  was 
doubted,  whether  the  advowfon  was  appendant  to  the  redloiy,  and  that  it  was  long-before  a  vicar 
obtained  the  repute  of  a  corporation,  but  it  is  now  fettled  tfiat  it  may  be  appendant  to  the  re^rr. 

[  14.  [5(7]  a  vicarage  may  be  appendant  to  a  manor,  though  of  Thoijghthe 
common  right  it  belongs  to  the  parfonaee,  for  it  might  be  granted  "ffvowfin  of  - 
over  by  the  parfon  time  out  ofmindy  and  to  become  appendant  to  the  '^  '^cnrrt^i 
manor,  or  it  might  be  by  compojition.     My  Reports,  Mich.  13.  the  pertains*'/* 
King  and  Sacker.    Mich.  14  Jac.  B.  adjudged.    The  Dean  and  tbiparfofuigi. 
Chapter  of  Exeter  and  CorniQi's  cafe.]  yf  »^  '^no^ 

.      .  ,     o^      .     ^  ofneceffity, 

but  it  may  be  appertainuig  to  a  manor.    Cro.  J.  386.  pi.  16.  the  Kingr.  Bifhop  of  N.  and  Saker. 
■  ■  Roil-  Rep.  237.  in  pi.  7.  S.  C.  Coke  Ch.  J.  faid,  that  a  vicarage  may  be  appendant  to  a 

manor,  and  that  he  had  fecn  one  fo,  though  5  R.  a.  Quare  Impedit  [Fitzh.  pi.  165.]  is  adjudged 

contra. S.  P.  accor&ingly ;  as  if  the  re^ory  was  before  the  appropriation  appendant  to  the 

mahor,  the  advowfon  of  the  vicarage  upon  the*  appropriation  may  well  be  reserved  to  the  patron 
and  it  (ball  be  appCAdant  in  the  fame  xnauoer  as  the  recU>ry  was ;  and  though  the  deed  of  the  ap- 
propriation 
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propriation  he  not  e;ctant,  yet  tbe  ufage  In  the  prefentatiaii  tim*  (wt  of  mind  is  fofficieDt  evidcaeonf 
the  appcAidancy.     Mo.  894,  pi.  125S.  Mich.  16  Jac.  C.  B.  Shcrley  v.  LfnderhiU. 

*[  15.  One  advTVjfon  cannot  be  appendant  to  another  advowibm 
Contra  24  Ed.  3.  Quare  Impedit  13«  P^'"  Curiam*] 

[16.  Land  may  b^  appurtenant  or  parcel  of  a  hundred^  for  a 
man  may  convey  his  manor  except  a  fmal!  parcel  of  land,  which 
in  continuance  may  be  reputed  parcel  of  the  hundred.  Mich,  17 
Jac.  B.  faid  by  Hobart  to  be  refolved  in  Camera  Scaccarii.] 

[17.  An  edvowfon  may  be  appendant  to  a  tenement.  32  £dw.  u 
89.  admitted.] 

[18,  An  advowfin  may  be  appendant  to  one  acre.  18  Ed.  3.  52* 
39  Ed.  3.  36.  b.  19  Ed.  3.  Quare  Impedit  155  D.  28  H.  8«^  24. 
153.  to  6  acres.] 

•  FTtzh.  [  19.  If  an  advcwfin  be  appendant  to  a  manor,  and  one  acre  is 
^TckriC"  granted  With  the  advowfon^  it  is  clear  that  after  the  grantee  has  pre- 
Kient,  pl.9.  fen  ted,  the  advowfon  is  appendant  to  this  acre.  44  Ed.  3.  16.  ad- 
«'«esS.c.      mit.     *  17  Ed.  3.  3.  b.  5.  adjudged.  18  b.  21.  b.] 

I    '  -S.  p.  by 
WinJham  J,  Arg.  cites  43  E.  3.  iz.  but  takes  no  notice  of  tbe  grantee Y  having  prefcnced.     Cto» 
£;39.  Pafch.  27  Eliz.  C.B.  in  pi.  i. 

•  Fitzh.  j-  20.  So,  it  feems  it  is  appendant  before  any  prcfentatlon.     Dubi- 

PnBiferit-  ^^^  43  E^-  3*  ^5'  ^'  *  ^7  ^'-  3*  3'  5*  ^^  ^*  ^4"  ^*  *^  **  "^ 
menr,  pi.  9.  rely  upon  the  prefentation, ] 

dtes  S.  C. 

Pitzh.  Dar-  £  21.  But  this  feofFment  of  the  acre  with  the  advowfon  ou^bt 
fcntmen^^      /^  be  by  deed  to  make  the  advowfon  appendant.     17  Ed.  3.  4.  h. 

pi.  9.  cites     18  b.l 

s  c 

•Fitzh.  [  ^^*  ^^  ^  ^^r«»  is  feifed  in  the  right  of  his  feme  of  a  manor^  to 

Parrein        wfaicb  the  advowfon  is  appendant,  ami  grants  one  acre  with  tbe  ad^ 

Prefent-       vowfon^  the  advowfon  fiiall  be  appendant  to  this  acre.    *  17  E.  3.  $• 

d^^s.c?*  18.  b.  adjudged  21.  b.  though  the  hufband  had  not  the  abfoluce 

+  Br.Error^  right,  but  f  23  Aff.  8.  this  is  reverfed  in  a  writ  of  errpr.] 

jpl.  131.  cites 

S.  C.  ■  '  '  ■     See  t'lL  Prefentation  (B.  d.  22.)  pl..t.  S.C. 

[  23.  So  if  the  hufband  hath  aliened  all  the  manor  hf  etcra  tofe^ 
veral  peribns  faving  one  acre^  the  advowfon  ihall  be  appendant  t§ 
ibis.     17  Ed.  3.  22.  b.] 

[  24.  If  Uffeefor  life  of  a  manor^  to  which  an  advowfon  is  ap- 
pendant, aliens  one  acre  with  the  advowfon  appendanty  the  advowfon 
Is  appendant  to  the  acre  for  this.     18  Ed.  3.  44.  Curia.] 
S.P. accord-       [  25.  If  coparceners  of  a  manor  to  which  an  advowfon  is  ap- 
Moly'i^'m  P^"*^^"^^  ^^'^^^  partition  of  the  manor  and  not  of  tbe  aiorjjfin^  the 
cafe!of         advowfon  continues  appendant  to  the  manor  %      17  £<!•  3.  39^ 

Hartup^and  Curia.] 
tuck  V.  "^ 

Palby.  8.  P.  by  Powell  J.  the  advowfon  at  each  turn  continues  appendant ;.  but  if  they  mate 

•  cxpreft  mention  of  the  advowfon  upon  the  partition  il  bect)ines  in  grofs ;  but  if  tbeone  dies  with- 
out iffue,  fotbat  the  demernes  defcend  to  her  that  has  the  (ervices,  or  vice  TcrCa,  the  manor  it  r^ 
vivcd,  and  the  advowfon  becomes  append^t  again  becaufe  it  was  by  aft  in  law,  fo  that  the  ditei^ 
fity  is  where  the  £(sveraAC«  is  by  act  in  /uw,  aiid  where  hy  a^  of  tbefartj,  Ld.  Raym.  Rep.  i^ 
Pafch.  9  W.  3.  C.  B.  in  cafe  oF  Reymadfon  v.  BiaJce. 

•''•If  an  fx^ejt  exc^ptitM  !>e  made  of  the  advowfon,  tlien  the  advowfon  remains  in  coparceoaiy 

and  in  grofs,  and  fo  ctie  books  a» e  i  tcw.cUed.  •  Co.  Litt.  X2 2.  a. 

ia  It  18  if  they  make  ee&^thn  to  prxjtnt  againfi  ccwmn  rigU,  yet  it  remains  appendant.    Co.  Vbu 
xaa.  a.  . 

[26.  If 
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'  [  16.  If  the  haroHyfitJed  in  right  ofthe/emi  of  a-raanor  to  which 
&n  advowfon  is  appendant)  aliens  one  acre  with  the  advmvfon  ap^ 
pendantj  and  after  aliens  the  rejidue  of  the  manor  to  another^  and 
dies,  if  the  wife  recovers  in  a  cui  in  vita  the  acre  with  the  appuT'* 
tenancesy  flic  mall  recover  the  advowfon  as  appendant*  17  Ed.  3. 
22.  b.  19*  b.]  .  ^ 

[  27.  If  2ifeme  be  endowed  of  the  third  part  of  a  manor  with  the  r  f  qQ  I 
appurtenancesy  the  3d  part  of  the  advowfon  {half  be  appendant  to  it  ^  "^^  J 
alfo.     6  Ed.  3.44-     Quare  Impedit  40.]  ^A^'^ 

fentment>  pi.  9.  cites  S.  C. 

[  28.  If  the  feme  be  endowed  of  the  3d  part  of  a  manor^  with   ^-^^^^ 

the  advowfon  appendant^  and  after  another  baron  andfetne  purchafe  Fol.  232* 
^//  the  manor  and  prefent  twiccy  and  after  aliens  one  acre  with  the   Vi-^-ilJ 
advowfon  appendant^  the  3d  part  of  the  advowfon  does  not  pais  as  Br.  Error, 
appendant  to  the  acre,becaufe  the  baron  had  but  a  reverfion  in  this  pli»i.citef 
3d  part  at  the  time  of  the  grant.     23  Aff.  8.  adjudged.]  Br?'prefcn. 

tation,  pi.  38,  cites  S.  C.  See  Tit.  Prcfentation,  (B.  d.  24)  pL  i.  S. C. 

[  29.  If  a  nian  feifed  of  a  manor  to  which  an  advowj(bn  is  appen-  "This  does 
dant,  grants  the  Tfipart  of  the  manor  with  the  appurtenances^  with-  f^bcl<mrtli 
out  n^ing  mention  if  the  advowfon^  nothing  of  the  advowfon  thisdivifi^ 
paffes.     6  Ed.  3.  44.  per  Parn.  and  Stoner.    Title  Quare  Im-  on. 
pedit,  40.] 

30.  A  man  may  prefcribe  that  he  and  all  thofe  whofe  eftate,  &c.  Br.  Aaioa 
in  the  manor  of  D.  have  had  there  a  park  time  out  of  mind,  and  is  [^[^^®  ^^g 
appendant,  &c.  and  is  good,  &c.    Br.  Incidents,  pi.  39.  cites  Itin.  cU«  itin.  * 

Not.  3  E.  3.  Not.  tem- 

pore £.  a* 

31.  Treafure  trove  cannot  be  appendant  to  a  leety  nor  can  it 
pafs  by  the  word  (leet.)  Br.  incidents,  pi.  38.  cites  Itin.  Cant, 
6  E.  3. 

32.  An  advowfon  in  poffejjion  cannot  be  appendant  to  the  reverfion  ^^'  '!^'» 
rfa  manor  expe£fant  on  an  eflatefor  life ;  but  otherwife  it  is  of  an  \  ^Hob  ^ 
mikztc for  years.    5  Rep.  1 1.  b.  Alich.  39  &  40  Eliz.  C.  B.  in  Ive's  Ch.  j.°as^the 
cafe,  per  cur.  cites  38  H.  6.  33.  b.  abbefs  of 

Sion's  cafe. 

33.  A  pifchary  may  be  appendant  to  a  houfe  and  land.    Br.  Inci-  Common  ot 

dents,  pi.  19.  cites  4  E.  4^  29.  ///ria;>may 

d«nt  to  a  boufe  and  8  acres  of  land,  viz.  to  fifli  from  fuch  a  place  to  fuch  a  place.    Br.  Trerpafe  pL 
306.  cites  4  £.  4.  29.— Br.  Prefcription,  pi,  66,  cites  S.  C.  i^     '  1 

34.  Note  that  where  ^eirr  manors  witii  advowfon  appendant  to 
one  of  them  defcend  to  four  daughtersy  who  make  partition  of  all  except 
the  adfoowfon^  and  every  one  has  a  manor,  and  the  advowfon  re- 
mains to  them  in  common,  this  is  a  feverance  of  the  advowfon  \xi 
the  law,  and  it  is  not  nov^  appendant  for  any  part ;  but  if  three  of 
the  daughters  die  without  iffue,  and  the  fourth  is  their  heir,  novr 
the  advowfon  is  appendant  as  before.  Br.  Incidents,  pi.  14.  cites  2' 
H.  7.  4. 

35.  A  man  may  make  deed  of  gift  of  advowfon  or  villein  regardant^ 
'  So  ho  afpaukm  or  regardant  to  what  parcel  of  the  land  he  will ;  as 

where 
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where  two  manors  are  given  in  tail  by  one  deed,  die  donee  ma^ 

diicover  [difcontinue]  die  one  manor,  and  give  the  deed  widi  it ; 

per  Keble  }  but  Fairfax  and  HuiTey  contra.     But  a  man  may  give 

part  of  the  manor  to  which,  &c.  with  the  advowfon  or  villein  to 

J.  S.  and  thofe  make  it  appendant  to  thofe  parcels.     Br.  Incidents) 

pi.  15.  cites  4  H.  7.  10. 

Jr.  Inci-  36.  Waif  and  eftray  is  rtot  parcel  of  a  lect,  nor  incident  to  it,  but 

dents  &c.     Jt  may  he  appendant  to  a  leet^  ngte  a  diverfity.    Br.  Eftray.  pi   15. 

f  iizh-S  cites  8  H.  7.  I. 

J83.  3  £•  2.  S.  P.  accordingly.  ■  Mo.  297.  pi.  443.  Pafcb*  31  Eliz.  B.R.  the  S.  P  admittsd 

in  cafe  of  the  queen  v.  Vaughan.  9  Rep.  27.  Mich.  33  &  34  Eliz.  S«  P.  accordingly^  in  the 

cafe  oi  ihe  abbot  of  Scrata  Marcella. 

PI.  C.  170.        27.  A  leafe  was  made  0/  a  mejfuage  in  Z>.  with  aU  lands  to  the 

^\U^^'^  /^/V  meffuage  belonging  HabendS  &c.     It  feemed  to  Stamford  J.  that 

ftices  (ex-  lands  might  be  pertaining  to  a   meffuage  but   not    parcel ;  bnt 

ccpt  Saunders,  Brown,  *  and  Ld.  Brooke,  e  contra,  in  as  much  as  diey  arc 

a7ecd  that  ^^  ^^^  ^^  ^^  ^^^^  nature;  but  yet  by  the  words  above,  the  lands 

the  term  p^s  by  the  intention  of  the  parties  and  the  open  conufance  of  the 

(pertaining  ufe  and  Occupation  of  the  land  and  houfe  together.    D.  130.  b. 
!SaS  ftau  Pl-  69-  70-  Pafch.  2  &  3  P.  &  M.  HiU  V.  Grange. 

be  taken  in  the  elfedfc  and  fenfe  of  ufually  occupied  with  the  mefluase,  or  lying  to  the  mcflois^ 
^S,  C,  cited.   And.  77, 
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38.  Things  compounded  may  have  divers  things  appurtenant  to 
them,  or  to  be  parcel  of  them,  as  manor  may  contain  landj  mea* 
dowsy  pajlure^  wood^  and  rent^  ice,  and  all  the  things  are  contained 
in  the  grofs  name.  Arg.  PI.  C.  r68.  b.  Hill.  3  P.  &  M.  Hitt  v* 
Grange. 
(^omrtmof         jg.  EJlovers  may  well  enough  pertain  to  a  houfe.    PI.  C.  170 

Eft^erf     ^'  ^^^^*  *  ^^^-  ^-  *"  ^^'"^  ^^  ™"  ^-  Grange. 

cnnnot  be  appendant  or  appurtenant  to  Uwif  but  to  an  himfe  to  be  fpent  there  ;  for  there  rauft  b# 
an  agreexxient  in  nature  and  quality.    Co.  Lirt.  X2i«b. 

40.  A  feat  in  a  church  cannot  be  claimed  by  prefcription  as  appen* 
dant  to  land  but  to  an  houfe ;  for  the  feat  belongs  to  the  houfe  in 
refpeil  of  the  inhabitancy ;  and  therefore  if  the  houfe  be  part  of  the 
manor  he  may  claim  the  feat  as  appendant  to  the  houfe.  Co.  Litt 
121.  b.  122.  a. 

41.  Nothing  can  be  properly  appendant  or  appurtenant  to  anv 
Aing,  unlefs  the  principal  2nd  fuperior  thing  he  of  perpetual  fu^jf- 
ance  and  continuance,  as  advowfon  that  is  laid  appencbnt  to  a  ma- 
nor is  in  rei  veritate  appendant  to  the  demeOies  of  the  manor,  which 
are  of  perpetual  fubfiftance  and  continuance,  and  not  to  rents  or 
fervices  which  are  I'ubjeiElto  extinguiihment  and  deftru^tioa.  Co« 
Litt.  122.  b. 

le.  34.  pi,  42.  Land  (hall  pafs  as  pertaining  to  a  houfe  if  it  has  been  occupi^ 
42  Highan  fi^lth  it  by  the  fpace  of*  10  or  i%yearsy  for  by  that  time  it  has 
wood!T.  C.  gained  the  name  of  parcel,  or  belonging,  and  mall  pals  with  the 
tbewordsof  houfe  by  th:it  name  in  a  will  or  leaje^  «c.  Per  Anderfon  Ch.  J. 
the  wiu        Q^^  E,  16,  pL  7.  Pafch.  25.  Eliz.  in  cafe  of  Higham  v.  Baker. 

beiniCf  viz.  ^      '  "*  ^  ^  _., ,  , 

\  will  that  my  !y>ufe  i\  1th  all  the  appurtenances  be  fold  by  my  executors.    It  was  retoifM  vf 

Wray*  Oeoch.  and  Gawdy,  iluu  by  a  J'.ilc  by  the  executors  tht  lands  do  pafe  4  for  by  Wray,  theft 

"         •  words 
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«rord9  (with  all  the  appurtenances]  are  emphatical  words  to  inforce  the  devifst  an4  that  does ex- 
tend to  all  tlic  lands,  efpccially  it  being  found  tliat  the  tcftator  gave  tlie  fcrivcner  his  inftruaions 
acrordingly.  -  i    i^ 

*  In  lyiars  land  may  in  repuution  be  appurtenant  to  a  houfe,  ifby  ufage  thereof  with  th« 
houfe 
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64.  was  cited  that  5  or  6  years 

iUJIn-d  J  for  the  circutnftances  make  the  vulgar  reputation  of  appurtenancy.  But  Ley  Ch.  J. 
held  that  if  one  be  fcifed  of  a  houfe  to  which  lands  arc  appurtenant,  and  the  houfe  and  laads  ara 
fevered  bv  alienation,  thig  af)purttnan<y  which  was  p-.ufiadify  ufe  it  loji  by  fevciance*  Palra.  376,.  1  rin, 
ai  Jac,  B.'  R.  in  cafe  of  Loftes  v.  Barker. z  Roll  Rep.  347.  S.  C.  3t  S.  P.  by  Ley  CU.  J. 

43.  In  ejedbnent  a  devife  was  of  a  houfe  with  the  appurtenances  ; 
the  aevifee  claimed  land  in  the  field.  Popham  doubted  whetfier  it 
fliould  pafs,  but  Fenner  held  that  it  might  well  pafs,  and  that  upon 
a  demurrer  in  28  Eliz.  it  was  held  accordingly.  But  afterwards 
the  defendant  to  make  it  clear  that  the  land  did  not  pafs,  fhewed  that 
the  houfe  was  copyhold  and  the  land  freehold ;  whereupon  the  whole 
court  conceived  that  it  could  not  be  faid  appurtenant,  though  it  had 
been  enjoved  witli  it;  and  the  plaintiff  had  been  nonfuitcoL  Cro« 
E.  704.  pL  24,  Mich.  41  &  42  Eliz.  Yate  v.  Clincard. 

44.  Tithes  cannot  be  appendant  to  ^  manor,  Arg.  Sty,  279.  cites  Cro^E.agj. 
42  Eliz.  Sherwood  v.  Winfton.  ^'^  ^l^^*"- 

Winchcomb,  Hill,  35  Eliz.  B.  R.  held  per  tot.  cur.  that  one  cannot  prcfcribe  for  tithes  as  parcel  of 
a  manor. 

Tytlxs  cannot  be  appurtenant  to,  but  are  parcel  of,  the  reflwy,  Arg.  and  fcems 
to  be  admitted.     Mo."  223.  pi.  361.  Hill.  2S  Eliz.  B.  R.  inCarew's  cafe.  By 

Manwood  Ch.  B.  Tythes  are  parcel  of  the  reclory.     Le.   282.  pi.  380.  S.  C. 
See  Grants  (A*  a.  2)  pL  lo.  Bone  v  t)ie  bilhop  of  Norwich* 

45.  A  way  cannot  be  appendant  or  appurtenant  to  a  houf  \  for  a  way  roa^ 
it  is  an  eafement  only  and  not  an  intereft.  Yelv.  159.  Trin.  7  wellcnough 
Jac.  B.  R.  Go41cy  V  J-rith.  };'«rgr' 

PI.  C-  P70.  b.  Mich.  4  Mar.  i.  in  cafe  of  Hill  v.  Grange. 

46.  In  ftridnefs  of  law  land  caimot  be  faid  to  be  appurtenant  to  2  Roll  Rep. 
houfe  or  land^  but  in  vulgar  reputation  it  maybe  faid  belonging,  and  34T-  Lofts 
in  I'uch  cafe,  in  cafe  of  grant  the  land  will  not  pafs  as  appertaining  §[  q  ^^^^ 
to  land ;  per  Ley  Ch,  J.  and  cites  4  Rep.  Tyrringham's  cafe.   But  in  Haughton 
cafe  of  a  will  (it  feems)  it  may.     Godb.   353.  pi.  447.  Trin.  21  i****^!^*^?? 
Jac.  Knight's  cafe.  pj^'by'Ihe 
name  of  the  houfe,  if  they  have  been  nfually  enjoyed  and  occupiei)  with  a  Imufe,  fo  that  they  have 
thereby  gained  the  rcputaiion  of  being  nppurtcnant.    [But  it  feems  that  this  is  meant  of  a  devife 
in  fr.ch  manner  nccording  to  the  piincipal  caie.l 

Land  cannot  be  appertaining  to  a  houfe.  Pi.  6.  85.  ^•  in  cafe  of  Straunge  v.  Croker.  And  168. 
in  cnfe  of  Hill  v.  Grange,  and  ibid.  170.  b.  z  Show.  438.  pi.  402.  S.  P.  Arg.  and  cites  the  cafe  of 
Hill.  v.  Grange. 

Land  may  be  faid  to  be  appertaining  to  an  /jouf'  as  well  in  the  king's  cafe,  as  in  the  cafe  of  a  com- 
mon perfon,  when  they  have  been  let  and  fyjJUjffd  togttUr  by  a  convenient  time*  Cro.C.  168.  pL 
15.  Mich.  5  Car.  B.  R.  in  cafe  of  Jennings  v.  Lake. 

47.  A.  had  an  houfe  and  kiln  to  dry  oats  bujlt  upon  fever al  part Sy  ^  J"*" 
tfaclofc^  and  alfo  2  mills  to  make  oat-meal^  adjoining  to  the  faid  clofc,  j.l/aUthd 
which  were  ufed  with  the  houfe  for  f ever al  year  s^  hut  were  lately  di^  matter  had 
videdy  then  \iz  fold  the  houfe  with  the  appurtenances  and  part  of  the  hecn/W, 
clofe  toone^  and  (old  the  mills  with  the  appurtenances  to  another -y  and  )^t^J^'^sL' 
adjudged  that  the  kiln  did  not  pafs  ;  for  by  the  grant  of  the  houfe  cenh^yfortf^ 
with  the  appurtenances,  nothing  paifcd  but  what  properly  belonged  "^e/^'** 

to 
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mills  with,  to  die  houfe,  as  by  cum  tern's  ptrtimntBui  it  mig^t.  Lev.  131. 
pi,T  miiit]|    P^ch.  16  Car.  2.  B.  R.  Archer  v.  Bennet. 

nvere  not  ujiful^  the  kiln  had  pafied  as  part  of  the  mills  though  not  as  appurtenances ;  as  by  grant 
of  amefluage  the  conduits  and  water-pipes  paf»  as  parcel  though  tliey  are  iemote»  to  which  no 
anfvver  was  given.  Lev.  13 1 .  in  cafe  of  Archer  v.  Bennet.  1  >i  -Sid.  21 1.  pL  9.  S.  C.  adjudged 
that  the  kiln  did  not  pafs  ;  for  if  it  (hould  pafs^  it  would  pafs  by  the  grant  of  the  mill  with  tlie 
appurtenanceS)  and  it  does  not  appear  that  it  is  appurtenant  to  the  mill*  but  e  contra,  for  it  might 
be  a  lime  kiln  which  has  no  relation  to  the  mill,  but  if  it  had  been  found  to  be  a  malt  kiln,  then  it 
feemed  to  fonie  of  the  j  nftices  that  it  would  pafs  ;  becaufe  a  malt  kiln  may  be  appurtenant  to  tlio 
mill  for  preparing  malt  for  the  milL 
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